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A -  IDENTITY OF THE R O V I N G  PARTY -- -.------.------ 

COMES NOW the Pro se Appellant, Paul Douglas Price, to 

humbly and respectfully submit my: 

Pro sa Statem,ant of Additional Grounds 

Who Respectfully moves this Court for the relief 

designed below in Part B of this Statement of Additional 

Grounds. 

I have sought out and received assistance from other 

prisoners in the preparation and typing og my Staternsnt 

for Additional Grounds. 

My Currsnt addrsss is: 

P a u l  Douglas Price 
CLallam Bay Correckions Center  

1830 Eagle C r e s t  Way 
C l a l l a m  Bay, MAI 98326 

Pro se pleadings are to be construed liberally and 
held to a less stringent standard thdn formal 
pleadings drafted by lawyers. If the court cdn 
reasonably read the pleadings to state a valid claia 
on which the litigant could prevail, the court should 
do so despite fail~re to cite proper Authority, 
confusion of legal theorissf poor syntax and sentence 
construction, or litigant's unfarnilarity with the 
raqui remen t s ,  

Sea, Parker v.  Co~no, 58 F.3d 814 (2nd Cir. 1395); Curtis ---. ---. 

v, Benbenek, 48 F.3d 2 8 1  )7th Cir. 1995); Shabazz v. 

Askin, 14 F.3d 533 (IOth Cir. 1994); United States v. -- 
E a t i n g e r ,  902 F.2d 1383 (9th Cis. 1990); Boay v. - - 
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MacDouyail, 454 U.S. 364, 102 S.Ct. 700, 70 L.Ed. 551 

(1982); Hainess v. Kerner, 404 U.S. 519, 92 S.Ct. 594, 30 

L . E d .  652 (1972). 

B. STATEMENT OF RELIEF SOUGHT 

Pursuant to RAP Rule 10.10 and 18.8, Appellant seeks 

relief by the Washington State Court of Appeals Division 

11, from his unlawful and unconstitutional conviction. 

C. ASSIGNMENT OF ERROR 

1. Mr. Price was deprived of his United States 

Constitutional Fifth And Fourteenth Amendment's, and 

Washington State Constitutional Article I $ 3 ,  right to 

Due Process because the videotape evidence didn't support 

the conviction. 

2. Mr. Price was deprived of his United States 

Constitutional Fifth and Fourteenth Amendment's, and 

Washington State Constitution Article I $ 3, right to Due 

Process when the State didn't have to prove all the 

elements of the crime. 

3. Mr. Price was deprived of his United States 

Constitutional Sixth and Fourteenth Amendment's and 

Washington State Constitution Article I $ 22, right to 

fair and impartial jury. When the jury was unduly 

prejudiced by multiple viewing of video evidence after 
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being aliowed to control t h s  reply for a gerio6 of t i i n e  

and then not being allowed to c o n t r o l  the  reply. 

D. Issues PERTAINING TO ASSIGNMENTS OF ERROR 

1. The Dnited Statas C o n s t i t u t i o n a L  F i f t h  a n d  

fourteenth Rmendment's, a n d  i q a s h i n 3 t o n  S t a t e  Constitution 

A r t i c l e  1 5 3 ,  g u a r a n t e e s  a c r imina l  d e f e n d a n t  t h e  r i g h t  

to Due P r o c e 3 s  in all c r i m i n a l  cases. Which w33 v i ~ l a t z d .  

I n  a case i n  which t h e  e v i d e n c e  - g r i n d r i l y  a s t ~ r u  

s u r v e i l l a n c e  v i d . 3 ~  tape - is i n s u f f i c i e n t  r 3  sug2ort t h o  

conviction of t h e f t  9f a firearin when i"oas nor 3hcw 

Mr. P r i c e  with a n y  f i r e a rm  in h i a  pcssess ian?  

2 .  T h s  U n i t e d  S t a t e s  Constitutional a i f t r ~  an3 

Fourteenth Amendment,  and Washington S L ~ C ~ S  Cs i1 .3 t i t>~ t i aaa l  

A ~ t i 2 i d  I $ 3 ,  guarant2es a c r i m i n a l  dafzndant  t h e  r ig! lL 

to Due Process in all criminal casaa, was v i a l a t e d .  Ln a 

case in whish the Stst@ daes not have t o  g r o v e  e v e r y  

e l e m e n t  of t h e  crirnz of theft of a :iream 2r unla;iful 

posssssion of a firearm? 

3 .  The U n i t e d d  S t a t e  Constitutional S i x t h  and 

Fourteenth Amendment's and Washington S t a t e  

C o n s t i t ~ ~ t i a n a l  Arf ic le  1 $ 22, yuaran tcca  a criminsi 

defendant th2 r - i g i l t  to d f a i r  and i r n ~ ~ a r t i a l  j u r y *  i n  a 

case i n  w h i c h  t h e  jurg was 9 r a j u d i c e : j  3n:d unciul;r 

influenced o y  a s i n y f a  piace of vruco e v i d e n c e  a f i a r  



v i e w l ! ~ ~  t n e  v i d 1 2 0  m u l c i p l e  o c c 3 s i o r i s  a n 1  b ; l i n g  3 l l o v e d  t o  

c o 2 t r o l  t h e  r e p l y  of vi .5eo v i ~ l a c 2 d  M r .  P r i c s  r i y h ~  t o  a 

f a i r  3133 i n p a r r i a l  l u r j ?  

E, STATEMENT O F  CASE 

The S c a t e  c h a r g e d  Mr. P r i c e  ~ i t h  o n e  z o u n t  e a c h  of  

t h z f c  ~f a f i r c a r n  a n d  u n l a w i u l  dossession oE a f i r e a r m .  

C,? 1-3 .  

~ i c h a i . 1  G r 3 b a v s k i 1  owner of T h 2  M a r k s a , ~ r l  Gunsho; 1 1 0 0 3  

Canyon R d  E. o f  P u y a l l ~ ? ~  W a s h i n g t o n l  ~ e s c i f i a d  :ha t  i n  

t n r  c o u r s e  3 F  a  r o u f i n e  i n v e n t o r y  o n  -4u l jus t  1 7 /  2 0 0 5 /  

store e r i lp loyees  n o t i c c d  5 h3ndyun  gas m i s s i n ( j .  RP 45,  

239 .  A s e a r c h  o f  thl2 s k o r e  r e v e a l e d  ? h e  box b e l o k 1 g i 1 g  t o  

t h e  g u n  3 u t  n o c  ths g u n  i ~ s s l f .  R? 51-52.  The l a s t k n o w n  

t i m e  ac idhic? ~ h c  c j u ~  c o u l d  DG a c c o u n t e c j  E3z was on  

A u g u s e  14, 2005, ~ ~ t h c n  a n  e m p l o y e e  ,showdd i i  :o  a 

p r o s s e c t i v e  p ~ r c h a s e r ~  3P 219.  

> l i c n 3 a l  G r a b ~ w s k i ~  t e s t i f i e d  "a+ wnen h e  v i e w e d  t h e  

s u ~ - v e i l l a n c e  v i d e o  ~c seen !LIZ. P r i c t s :  " R l a c h  over "he 

c o u n t a r ,  i f  c h i s  i s  chs c o u n c e r l  moving ilis hand  b s i i n d  

t h e  c o m e e r r  a n d  the l?  i a  a s e c o n d  a p 2 r o a c h r  : ~ i o v . i n ~  

f o r v a r d l  t a k i n g  o u t  a a l a c k  ~ b j e c c ,  i a r g s l  w h i c h  is t h e  

l o c a t i o n  w e  k e e p  e h e  ERs." see t r i a l   rans scripts o f  March  

2 3 ,  2 9 0 6 ,  ? a g e  5 3  lines 7-li. 

P o l A c 3  a n 3  s z o r *  employ2es r e ~ i e w s d  s t ~ r e  s u r v e i l i a n c e  

ta2ss f o r  A u g ~ s k  1 6 ,  2 0 0 5 ,  a n d  s a w  a n  i n d i v i d u a l  
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e n i r :  t i le :;tor:, 1 c . a ~  o v e r  t h e  ~ 0 1 1 ~ 3  char .1:1et~ tile ~i s s i n g  

g u n  vas sup?nsec?  to h a v s  5een dis;?.ayad,  remove 312 b l a c k  

o b j e c t  "a  31-11] n o l s t e r ,  sse t r i a l  t r a n s c r i p t ,  M r .  J o h n  

Chambers, o p e n i n q  s e a c e m e n t .  Which was n o t  t r a n s c r i b e d . "  

p l a c e  L!: i : ~  , 7 i s  i ~ = i i s s i ? a n 5 ,  3.13 c ~ x i t  t h e  s c o r e .  A t  t r i a l ,  

several store c l~!p ioyecs  i d e : ~ ; - . i f i e i !  M r .  P r i c e  a s  tl;e 

p e r s o n  o n  t h e  c a p e .  RP 6 2 ,  1 7 1 .  T h s  s u r v e i l l a n c e  t a p e  was 

admitted A S  dn %x! l ib i t . ,  ZX 3 ,  snc,? ; ~ l d y e : j  s s v e r a l  :i~nes 

f o r  t h e  j u r y  b y  b o t h  2 a r t i e s .  RP 8 5 ,  2 8 5 ,  356 .  

On 3 i = L 2 1 ; ? ~ r ' ? ~  2 1  21SO5, M r .  P r i c s  e n t e r e d  t h e  store a n d  

was i r nmzd i ; t e iy  ~ - - ~ c 2 k n i z e 3  by s t o z e  a m p l o y a e ~  f r s in  t h e  

v i d z o  tass. A? 157 .  3rdce J a c k s 2 n ,  3 s tars  em-3loyse 

t e a k i E ~ 2 d  h-  ndd " ~ x t t : ~ a i v s "  law-enf o r c e n e n t  experiel-e 

a s  a r 2 t i r a d  s e n i o r  h o n ~ i c i ~ ~ ~  d s t a c t i g ?  with tkz Tacommz 

P o l i c e  De;artmciIt and a s  t h e  f o r m e r  c h i s f - c r i m i n a l  

investigator d i t n  t h e  P i s r c s  County P r o s e c u t o r ' s  O f f i c e .  

RP 174-75 .  M r .  J a c k s o n  f o l l a w e d  Mr. P r i c e  f r o a  <?is store, 

acrcss  n e i j h b o r i n s  p a r k i n d  I , ~ t s ,  a n d  u n t i n a t e l y  20 3 

f a ; t - f o o d  restaurant across t h 5  s t r z e t  f r 3 1 a  t h a  a t ~ r e .  2 P  

1 7 5 - 7 6 .  M r .  J a c k s o n  S ~ s t i f i e 5  hs f o l l o w e d  F r .  P r i c e  t o  

t h c  r e s t r o a n  oL Lhe r d s t a u r a n : ,  a?d w a i t e d  i s a e d i a t e l y  

o u t s i d e  % h e  d o o r  while ' I r e  P r i c e  was i n  t h e  r t ? s c r o a a .  RP 

1 8 2 .  A c c c r d i n s  ta iYrl Jackson, M r .  Price o p e n e d  t h e  door 

and  a s k s d  " a r e  yoc l  fold ow in^ m e ? "  RP 1 8 2 .  tic. J a c x s c n  

r e s i ~ o n c e d  t h a t  ht:? was, dn.;l t ! 1 , 2 t  h e  b41i BVE PIr, Pr-icka had 
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s t o l e n  a g u n .  A c c o r d i n g  t o  Mr. J a c k s o n ,  Plr. P r i c e  

r e s p o n d e d  " I  d i d n ' t  s t e a l  a n y t h i n g  t o d a y . "  - I d .  A c c o r d i n g  

t o  Mr. J a c k s o n ,  h e  a s k e d  " D i d  you  s t e a l  a  g u n  w i t h i n  t h e  

l a s t  c o u p l e  o f  w e e k s ?  - I d .  M r .  J a c k s o n  t e s t i f i e d ,  t h a t  i n  

r e s p o n s e ,  M r .  P r i c e  " l o o k e d ,  g l a n c e d  down a n d  a w a y  [ s i c ] ,  

a n d  s a i d  n o ,  I d i d n ' t  s t e a l  a n y  g u n s . "  - I d .  

~ e t e c t i v e  C u r t i s  W r i g h t  g a v e  a  s t a t e m e n t  t h a t  h e  h a d  

s e e n  t h e  s u r v e i l l a n c e  v i d e o  f r o m  t h e  Marksman Gunshop  o f  

t h e  A u g u s t  1 6 t h ,  2 0 0 5 ,  i n c i d e n t  a s  p r o b a b l e  c a u s e  f o r  t h e  

a r r e s t  o f  M r .  P r i c e .  However  a t  t r i a l  D e t e c t i v e  C u r t i s  

W r i g h t  t e s t i f i e d  t h a t  t h e  s n i p p e t  o f  v i d e o  shown  a t  t r i a l  

d i d n ' t  see a n y  c o m m u n i c a t i o n  b e t w e e n  M r .  P r i c e  a n d  M r .  

P e r r a ,  w h i c h  h e  h a d  s e e n  when v i e w i n g  t h e  v i d e o  a t  t h e  

Gunshop  o n  A u g u s t  2 4 ,  2005 .  S e e  T r i a l  t r a n s c r i p t s  o f  

A p r i l  1 0 ,  2 0 0 6 ,  P a g e  3 1 9  l i n e s  8-9. 

F- ARGUMENT 

1. MR. PRICE WAS DENIED HIS FIFTH A N D  

FOURTEENTH AMENDMENT RIGHTS TO 

DUE PROCESS. 

The  b e s t  a v a i l a b l e  e v i d e n c e  m u s t  b e  u s e d  i n  a t r i a l ,  

a n d  s e c o n d a r y  e v i d e n c e  o f  a f a c t  is  i n a d m i s s i b l e  u n d e r  

t h e  R u l e s  o f  E v i d e n c e  s o  l o n g  a s  t h e  p r i m a r y  e v i d e n c e  i s  
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available. ER 1002, 1003/ 1034; Minor v. Unitzd States, 

375 F.2d 179, 181 (8th Cir.), cert. denisd, 389 U.S. 582 

(19G7). The best evidence r u l e  usually applies to the 

terms of a document, but if the occurrence c~f an evsnt is 

sought to b2 proved by documentary evldencc, tha rule 

app11.e~~. F s d .  R. Cvid. 1.002 advisory committee's note. 

The rule applies whenevsr a witnass's knoviedge is 

deriv~d solely fzom the documant, rather t n 2 n  psrsonal 

knowledge of the u n d s r l y i n g  ev2nts. R o b ~ r t  H Aronson, Law 

of Evidence in Washin;ton 1.302, 1003 ( 3 2  td. 1998). Such 

secondary oral svi3encs is b y  defin~tior infsricr to r f i ~  

documentary evi3~ncl. Andrew C r i s n o  Gallery, ine. v. 

Commissioner of Internal !??v-nue, ;6 F.3d 1336, 1344 (2d 

Cir. 1994). Inferences an? prcsdnptions 20 aot enhance 

$:hz credibility of the secondary evidence. Id. at 1344 

n.2. A video tape is a document for the purposes of this 

rule. 3R LOO1 (a), (b). The video itself is, therefore, a 

more reliable, complete, and accurate source of 

information as to its contents an? meaning than anyor,els 

description. State v. Modesky, 15 Wn. App. 198, 201, 547 

P.2d 1226, review denied, 87 Wn.2d 1013 (1976). The State 

offered the video to prove its contents, i.e., theft of a 

firearm, from F?icheal GrabcwsFir swner of the Marksman 

Gunshop was s t o l ~ n  on Auqust 16, 2305, It is the b e s t  

e v f  dence .  
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[Ir. 2acIrson !:c;s;;ified t h a t  f r c ~ n  v i c w i n ; ,  t i ? $  video, he 

L ~ c z n  M r .  Pr ice l e a n  o v s r  'he c(3u11ter L e k z  a Gcn d n i  place 

i L  i n  h i s  waistband and exit thl; s to~ :? .  Sit T.-.: .- L 1 13.1 

t i - a n s c r i p t s  of Illlrck 33,  2006 ,  P j  7 i n  4 ,  i:i-iroar;h 

p a g e  1 7 1  l i n e  7 L  T h i s  o r a l  ~ v i , - j e n c e  i :3  ; l z r i v e d  z r ~ m  t h e  

:ape, :lot i ~ s r s o n a k  o b s e r v a t i o n .  G e n e r $ . l l y ,  a wi t n c s s  

s h o u l d  d e s c r i i ~ e  w h a t  h,.j aaw 3!ld let t h . e  c o u r t  E c r m  i t s  

own o p i n i o n s  a n j  C o n c l u s i o n s ,  b?cau:;e ;A 1 d 1 7  \litnessTs 

o ~ > i n i o n  d e r i v z d  fvor.1 t h a  Ezcts is no i e t L 2 r  than t h e  

c o u r t ' s u  A s h l y  v .  Hal.'.,. 13;3 Wn.2d 151, 970 ? . 2 d  1055 

(1999); Scar:; v, S e a t t l e  C o n s o l *  St. Ry., 6 Wash. 227! 

231, 3 3  P. .3891 33 P. 1081 (1533): 5A K ? i r i  3. Tegland, 

Wanhiag  ton P r a z t i c e ;  Ev lda i l ce  ;dw nrld ?rac.:,icc? s.:zc .. 2 8 2  

at 348-451 (3d e d n  1998), 

T h e  s t o r e  . s u r v s i l l a i ~ c e  ~ , . ?Lc l~2c  dous  n o t  s h o w  just what  

Mr- P r i c e  placed i n  h i s  w a i s t b a n d  before oxitins t h e  

-- af:or:?. II! ~ ! I S  c l c s i n g  3rgurnen t~ Flr. Pr ices  ' A t t o r n e y  

- 1 , , e a r l y  s t a t e d  t h a t  M r .  P r i c e  h a d  not s t o l e n  a g u n  o u t  o f  

t h e  ( s t o r z ,  b u t  i n s t e a d  o n l y  staled 4 h o l s t e r  and that is 

the  b i n c k  o b j e c t  t h s t  was s e e n  o e i n y  placed i n  h i s  

w a i s t b a n d .  Sae M r .  J o h n  Chambers  O p e n i n g  statement.  

~ e t e c t i v e  C u r t i s  W r i g h t  gave t e s t i m o n y  t h a t  t h s  

s n i g 2 ~ t :  of . j i .doa shown  a;: ;:ri,?-.,l dic]nli: s/Io\,: a ~ y  

c c i ~ r t u i ~ i . c ~ t i o n  b~3i:1~\7e~j~ Flr . ?cir-e aiad P:r. Perra wh ich  he 

h,23 3 . s . u ~  whell i:ie;:i:.i.> vic7,i.o a': t h s  I.lari~smi..,-i G:crrisno,o 
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on August 24, 2005. See T r i a l  t r a n u c r i g t s  of A 2 r i l  10 ,  

2 0 0 6 ,  Page 319 l i n o v  3-9. S o  this mus t  n o t  of been  t h e  

same v i d e o  t h a t  h e  h a d  s e e n  a t  t h e  gunah02  and u s e d  d 3  

p r o b a b l e  c a u s e  to a r r e s t  of Mr. P r i c e .  

T h i s  c o u r t  does n o t  need  t o  w o i j h  t h e  e v i d e n c e  or 

J u a g e  t h e  c r e d i b i l i t y  of t h e  w i t n e s s e s .  Nor w i l l  t h e y  

s u b s t i t u t e  t n e i r  f i n d ~ n g s  f o r  t h o s e  o f  t h e  t r i a l  c o u r t .  

S t a t e  v .  C a r v e r ,  113 Wn.2d 5 9 1 ,  604-05 ,  7 8 1  P.2d 1308, 

739 P.2d 3 0 6  ( 1 9 8 9 ) ;  C o w i t z  v .  Mil ler ,  68 Wn.2d 6 3 7 ,  

637-38 ,  4 1 4  P.2d 7 9 5  ( 1 9 6 5 ) .  T h e y  a re  notl h o w e v e r ,  bound  

b y  f i n d i n g s  based o n  d o c u m e n t a r y  ev idence  w h i c h  is 2art 

o f  t h e  r e c o r d  o n  a2peal. C a r l s o n  v. C i t y  o f  B e l L e v u e ,  7 3  

Wn.2d 4 1 ,  4a1 4 3 5  P.2d 957 ( 1 9 6 8 ) ;  S t a t e  ex rel. P a c i f i c  

F r u i t :  & P r o d u c e  Co. v .  S u y e r i o r  C o u r t ,  2 2  Nn.2d 327 ,  

331-328 1 5 5  P.2d 1 0 0 5  ( 1 9 4 5 ) .  T h a t  is b e c a u s e  t h i s  c o u r c  

is i n  t h e  same g o s i t i o n  as t h e  t r i a l  c o u r t  i n  r e v i a w i n g  

d o c u m e n r a r y  ev idence .  S t a t e  v. Cunn ingham,  93 Wn.2d 823, 

034-35 ,  6 1 3  P.26 1 1 3 9  ( 1 9 8 0 )  ( c o u r t  c o m p a r e s  a u d i o  tape 

w i ~ h  t r a n s c r i p t ) ;  S t a c e  v. Wood, 45 Wn. A p p .  299, 311, 

725 P.2d 435, r s v i e w  d e n i e d ,  1 0 7  Wn.2d 1 0 1 7  ( 1 9 8 6 ) .  Here, 

t h e  t r i a l  Judge is i n  n o  S e t t e r  position t h e n  t h i s  court  

t o  e v a l u a t e  w h a t  t h e  t ape  s h o w s .  S t a t e  v.  F i s c h e r ,  13 Wn. 

Adp. 6 6 5 ,  6 6 7 ,  537 P.2d 1 0 7 4  ( c o u r t  v i e w s  v i a e o  Lade and 

nakcs interence; as t o  m e n t a l  ana e m o t i o n a L  c o n d i t i o n ) ,  

r e v i e w  d e n i e d ,  d d  ~ g n . 2 d  1 0 0 3  ( 1 9 7 5 ) .  



Judgs Morgan, writ:ing for the najority in Stat? v. 

~arpenski, 34 Wn. App. 801 971 P,2d 553 (1999), makes the 

point: 

11 the reviewing court's  info^-nation is as good or 

better then the trial court's, the reviewing court will 

jometirnes he permitted to substituke its own view, 

without deference to the trial court.... 

.... If the trial *Judge's basis was entirely documentaryl 
and the documents appear in the appellate record, the 

appsllate couri's information is as good as the trial 

court's, and t h e  appellate court may substitute its own 

view of competency withouc deferring to the :rial court's 

ruling. Id. at 104-05. So the question then bscomesl 

viewing 2he ~viaence here in a light most favaraols to 

the State, does the video tape support the olements of 

theft of a firearm and unlawful possession of a firearm. 

Corpus delicci. Every person c h a r j e d  with the 

commission of a crime is $resumed innocent until the 

contrary is proven by competent evidence beyon6 a 

reasonable doubt. RCW 10.58.020. The due process clauss 

protects the accused a3ainst conviction cxce2t upon proof 

beyond a rsasonabls doubt of svery fact necess2ry to 

constitute the crims with which h e  or she is charged. In 

re winship, 397 U . S .  358/ 364, 90 S.Ct. 1068, 25 L.Ed.2d 

368 (1979). 
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T,?e corpus  d e l i c t i  ~f everl, ofisnal is inads u? of two 

~lements: F i r s " ,  t h e  existance of a c ~ r t a i n  a c t  ar  r a s u l e  

f o r m i n g  t h e  basis of t h e  criminal charge. Secondl t h e  

c . x i s t ~ n s 2  oi crixii:?al ~ l j ~ j n : )  as t i iv t  ,a~;e. JZ :.>is d r  

1 .? c -. ., -,-. .- . J , L.., [ t : ~ ; i i ) . .  J,.>>, 515, :,s z , e  ,3;5 

( 1 3 9 2 )  . ( ] ; ; ? y  ,;;.r~,~:; :he.;? idc;;;,-,; , A ; T ~  e j t ~ i ~ l i ~ h ~  J ( j 3  H ..* \: 

i r ~ c ~ ~ i ~ e  d G  .;G ; ; , i ~  iJ:Li;; . i ,zj  L k ' 1 ~  L > c j C S 3 ~ i  ~ h 2  ,~o,nini :t.2'< 

7.7 . .  " tfi& ~ r i n i , : . 3 1  1 ~ 2 .  :;:ci;:~.  i / .  ; r ; . : j e ~ ,  J i d  7 7 3 3 1  .2  2 2  

p.2C 29.4 (13;i). 

v 1 ,  ::I!; .7,.2t, :;;;st E L r s 2  3 , ; ( 3 , ;  ~ t l d ,  

s ~ , c e ~ ; i l i i ? ; t  ~ d i j  ;j ; c ; ' ~ . ; . .  ,?;I,: ?,:I,  j G , G j 3 ;  ,320 (1) {a) ; 

> r ;  .- - r ,, , . G l O ( 7 )  (..I) / S".CS V. .?z;tu,Lt ,> j ;*i'i,j,?. L - , > i  15.2 2 "  A2i3 

(191.7) . 
-r <; <; , J , L  ;- , ,- -!I+,? ::L;2,-2 b*2&E'-2 ;:I,: :,li.-.;.?i-! L L ;>: , > Z J . J ~ , > ~  

e v e r y  f a c t  n::,-e:js.+~:y t o  con;; ' ; i tu;e 3112 -.ciav: c:lar;3,a::l 

". beya,;d :' C < h 2 : ; ; 3 , ~ i j l ~  j 0 i i l 3  L, 3:dtf:: - j  . i ~ ; J ; 1 . ' : 1 ~ ~  1.?<3 29:i 

418, 121! 53-5 2 - 2 3  1 3 3  ( 9 3 3 5 ) .  

-73 
j Q ;rsvG ::?a cssc?n t i  2 1  sLei~; .~ ,1 ; ;3  *;;la;: a 3 ,~ i . l  ;;a; rn;sain. j  

arid t h k  SSKIN:~.? :3t3j.2 L C ,  th i3 Std23 ,)c~'~en.):&:j a * J ~ . ~ J O  

. - tap-., ii';,> t( i : i t ; i~an ,*  t7.f b t s ; - ~  : 3 . : ~ ) ; i ; 3 ~ 9 ~ , 3  ;;ha!; ~ ; 1 2  ;?l.,zi;\;; 

s l 3 , > \ ~ : ;  .; i,jle < ",,f 4 .";~;-;ar,..;. 

-, <: ~5 t i  ; 2 '"j 3 3 '3 2 5 Tc: l a y  i .:'roi>..?r fo:l,lr!at,on , t ~ r  I. 

f c r  t ss , i :~~i~i ; tL ( 3s a2,,:;.';%iij ~3 . i l ; ~ : ; ~ L ~  , ~ 2 ; r i d ; ~ j < , ~ 2 ; ~ i ~ r _ ' )  

4. I 2 ~ ~ $ 3 ~ : 3 > ,  . - :IL? , ~ f > ; ~ ; l ; : i l  :. 6 ~ , ~ . j t  . 5 h ~ x  ~ f l ; - t L  t!~,? y i c j i f s  ig.%c; 

shnws i r : ~ i i ; ,  it ;>ilC.?OC.-iS tij siroaq; itmnst bt* clsarv 2 : c i i - , ~  
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v. Hewettl 86 Wn.2d 487, 492 n.4, 545 F.2d 1201 (1976) 

(citing State v. Williams, 49 Wn.2d 354, 360, 301 P.2d 

(1956)). If it does not show what it purports to show, 

then the video, and testimony derived from it, are not 

probative. 

Mr. Tim Donlin, testified that the portion of the tape 

showing the gentleman reaching over the counter, there 

was no skips. It was a lot clearer in other aspects of 

it. ~ u t  as we were rewinding, plying, rewinding, playing, 

over and over, a skip developed, unfortunately, right at 

that most inopportune time. See Trial transcripts of 

April 101 2006, Page 296 lines 10-15. 

The court evidently believed him. But evidence that 

cannot be reproduced in court is of limited relevance. 

Proper authentication of recording transcends judicial 

discretion in the matter of the admissibility of 

evidence, and implicated the constitutional right of 

confrontation. "[Tlhe mission of the Confrontation Clause 

is to advance a practical concern for the accuracy of the 

truth-determining process in criminal trials by, assuring 

that 'the trier of facts [has] a satisfactory basis for 

evaluating the truth of the prior statement."' State v. 

Parris, 98 Wn.2d 140, 146, 654 P.2d 77 91982) (citing 

California v. Green, 399 U.S. 149, 161, 90 S.Ct. 1930/ 26 

L.Ed. 489 (1970)). 
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C l r c u r i ~ s t a n t i a l  evidence. An i n s u f f i c i e n c y  o f  t h e  

av i c i ence  may a r i s e  t rorn  a l a ck  o f  t h e  p e r s u a s i v e  f o r c e  o r  

t h e  i n c o n c l u s i v e  n a t u r e  of t h e  e v i d e n c s .  P r e s t o n  M i l l  Co. 

v.  d e p a r t m e n t  or L a b o r  & I n a u s . ,  44 Wn.2d 5 3 2 ,  5 3 6 ,  2 6 8  

P.2d 1 0 1 7  (1954). B u t  " c i r c u r n s t a n t ~ a l  e v i d e n c e "  d o e s  n o t  

mean " i n c o n c l u s i v e  a n d  u n p e r s u a s i v e  d i r e c t  e v i a e n c e . "  The  

c r i s r  of l a c t  c a n n o t  r e s o r t  t o  mere t h e o r y  o r  c o n j e c t u r e  

i o  choose b e c w e e n  e q u a l l y  r e a s o n a b l e  i n f e r e n c e s  f r o m  t h e  

f a c t s ,  u n d e r  o n l y  o n e  o f  w h i c h  t h e  defendant w o u l d  be 

l i a b l e .  H a r r i s o n  v.  W h l t t ,  40 Wn.Ap2. 1 7 5 ,  1 7 7 ,  698 P.2d 

8 7 ,  r e v i e w  d e n i e d .  104 Wn.2d 1009(1985); P e p p e r  v. J.J. 

W ~ l c u m e  C o n s t r .  Co.,  7 3  Wn.Ap9. 5 2 3 ,  547-48 ,  871 P.2d 

601, cevisw d e n i e a ,  1 2 4  Wn.2d 1029 (1994). 

A s u r v e i l l a n c e  v i d e o  may establish t h ?  i d e n t i t y  o f  a 

s u s p e c t  or  t h e  c o m m r s s i o n  o f  a n  o b v i o u a  crime. State v. 

I :aray,  7 6  Wn. A?>. 188, 1 9 1 ,  8 8 4  P.2d 8 ( 1 9 9 4 ) .  a f f f d  sub 

nsm. S c a t e  v. Clark, 1 2 9  Wn.2d 2 1 1 ,  9 1 6  P.2d 384 (1996). 

But here the p o o r  q u a l i t y  of t h e  v i d e o  o n l y  s h o w ' s  a 

b l a c k  ob jec t  i n  M r .  Price h a n d  that c a n n ' t  be p o s i t i v e l y  

i d e a l t i t i e d  a s   he m i s s i n g  gun  b e c a u s e  of the s h i p s .  A s  

d e t e c t i v e  Tim D o n l i n  t e s t i f i e d  too. 

2.  P!R. P R I C ~  WAS D E N I E D  HIS FIFTH AND 

FOiTKTEEiJTH AI~IEIJDPlZNT i l IGi I ' I 'S  T(3 

DUZ PROCGSS-  



T h o  United Stdts:, Supreme C o u r C  h e l c  I n  Jacksor! v. 

V i r g i n i a ,  4 4 3  U,S. 3 0 7 ,  61 L.Ed, 2d 5 6 0 ,  93 S.Ct. 2731 

(i979), t h a t  to review the proper t a s k  is whether there 

was s u f f k c i c n t  evidence to justify a rational trier of 

f a c t s  to f i n d  g u i l t y  beyond a reasonal d o u b t .  "After 

i G i n s h i p  [ I n  r e  W i n u h i ~ ~ ,  397 U.S. 353, 25 L , E D .  2d 363, 90 

S.Ct .  1068 (1970)l t h e  c r i t i c a l  i n q u i r y  on r e v i e w  or the 

sufficency of t h e  e v i d e n c e  to support a c r i m i n a l  

c o n v i c t i o n  must be n o t  simply to d e t e r ~ o i n a  whether the 

record  e v i d e n c e  could reasonably s u p p o r t  a E i n d i n g  of 

guilty beyond  a reasonable doubt." J a c k s o n  v. V i r g i n i a r  

supra a t  318. This i n ~ j u i r y  does n o t  r e q u i r e  t h e  reviewing 

court to d e t e r m i n e  whether i t  believes t h e  e v i d e n c e  at 

trial established guilty b ~ y o n d  a r e a s o n a b l e  doubt. 

"Instead t h e  r e l e v a n t  question is whether, after v i e w i n g  

the evidence i n  l i g h t  most favorable to tne p r o s e c u t i o n r  

a n y  r a t i o n a l  t r i e r  of f a c t  could have found the essential 

elements of the crime beyond a reasonable doubt . "  Jackson 

v. Virgifi ia,  su2ra a t  319. T n e  c r i t e r i o n  i rn2 ingea  upon a 

jury's d i s c s s t i o s  only ta t h e  e x t e n t  necessary to protect 

the constitutional s t a n d a r d  of reaso;laSle doubt. As 

pointed out in Jackson at pa.Jc 320, a lcsssr standard for 

det~rmining w h e t h a r  t h e  due proceas command of Winship 

has been h o n o r e d . "  

// 
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T h e  c o r p u s  dclicti ~f evcrjr a f fanoe  is maue u p  3t two 

elencnts: F i r s t ,  t h e  e x i v t c n c t  cf a c e r t a i n  a c t  o r  result 

f o r m i n g  t h e  basis 3f t h e  c r i m i 2 a l  ch2rge. Sszona ,  t h o  

e x i s t e n c e  of c r i ~ i n < ? l  a g e n c y  3 s  t h &  cause of this act or 

rssult. Stat? v. Gatas ,  23 i J a s h .  5522, 6 2 2 ,  59 P. 335 

(1902). O n l l  vhen 2bsse f d c t o r o  arc 2stduliahaJ do we 

i n q u i r e  a s  to t h e  i d s n : i t y  of t h e  pe r soa  who caxrnit~ed 

the criminal 3 c t -  S ~ ~ C Q  V. Meyer, 3 7  dn.2d 7 5 3 ,  7 6 3 ,  226 

P , 2 d  204 (1351). 

TO convict, the State b36r t h e  S u r s a n  oi ~ r o v i n j  e v e r y  

f a c t  necsssary  to c o n a t i  L u t e  khc s r i : a z  c;larcjcd hejoad d 

reasonable doubt.. .?tats v, H u n J l e g ,  126 .in.2d 418, 4211 

895 P.2d 403 (1395 ) .  

Accordink31; ,  t h e  ap;ropci~~e t 5 s t  For dotarminln9 t h e  

suffciency of t h e  e v i d e n c e  of d n i a w f u l  possessLon of d 

f i rearm is d e f i n e d  i r ~  RC;J 9 ,4f ,040:  

RCW 3.41.040(1)(a)  states: 

9.41.040( 1) ( 3 )  k p ? r s z n ,  whether sn a d u l ~  or ~uvenil&, 

is g u i l t y  of t h e  crime of u n l a v f u l  p o s ~ e o s i o n  oi s 

firearm in t h z  f i r s t  dagree, if t h e  p i ? r j s n  oxns, has in 

h i s  or h e r  possession, or has i n  his or hGr c o n t r o l  any 

firearm a f t e r  havins previously, been convicccd or tound 

not guilty by rsason  of insanity in c h i s  s t d t c  or 

elsewhere of any serious offense a s  d e f i n e d  i n  this 

chap t e r .  

STATEMENT OF ADDITIONAL GROUNDS P. 15 



To prove the essential elements that Mr. Price had 

unlawfully possessed a firearm the State presented the 

store surveillance video tape, the testimony of store 

employees as evidence that Mr. Price had stolen a gun and 

unlawfully possessed that same gun on August 16, 2005. 

To lay a proper foundation for the use of video tapas 

for testimonial (as 0p~0eed to merely demonstrative) 

purposes, the proponent must show that the video in fact 

shows what it purports to show; it must be clear. State 

v .  Hewett, 86 Wn.2d 487, 492 n.4, 545 P.dJ 1201 (1976) 

(citing State v .  Williams, 49 Wn.2d 354, 360, 301 P . @ d  

(1956)). If it do@s not show what it pusparts to show, 

then the video, and testimony derived from it, are not 

probative. 

However the testimony of Detective Tim Donlin, that 

the portion of the t a s e  showing the gentleman reaching 

over the counter, there was no skip. It was a lot 

clearer in other aspects of it. 8ut as we were rewinding, 

plying, rewindingr ?lying, over and ovar, a skip 

developed, unfortunately, right at that most inopportune 

time. See Trial Transcripts of April L O 1  2006, Page 296 

lines 10-15. 

A surveillance video nay establish the identity of a 

suspect o f  the commission of an obvious crime. State v. 

Hardy, 76 Wn. App. 388 ,  191, 084 P.2a 8 (1994)- aff'd s u b  
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nom. S t a t e  v .  Clark, 129 Wn.2d 211, 916 P-2d 394 (1936).  

But h s r e  the ?oar 4uality of the video only snowla a 

black  ob jecz  i n  M r .  ?r ice  h a n d  t n a L  canntc b? yositivsly 

identilied d s   he m i s s i n g  gun  because of t h e  s k i p s .  11s 

detactive T i m e  D d n l i n  cestiiied too. 

David Salluwdf tastifiad c h a t  t h e  i a v i  time t h a t  the 

gun c o u l d  be accoun ted  for waa on August 14, 2005. 

Detec t ive  T i n  Donlin tsstifi2d t n a t  "Normally, there 

are handguns on the to$ s h e l v e s ,  and a s  you  go down, 

ocher holstars and magazines a r e  located below that. See 

T r i a l  T t a n s c r i p c s  of A 2 r i l  10 ,  2005, Paqa 297 linas 

11-13. 

These tasrinanies sh o w s  that t h a t  gun cou ld  havt? naan 

stolen ap-to two days ear l i e r ,  and that t h e  black ~ b j e c t  

seen in I l r .  Prices' nand  c o u l d  h a v e  Seen a h o l s t e r  fron 

t h e  counter that he was seen t a k i n g  a black oujuct frori- 

3 .  MR. PRICS # A S  D E N I E D  H I S  S I X T H  A M 3  

?r3URTE?Nrl'!i ~ : I ~ ~ I J ~ I . I E : : N T  RIsc!T (20 F A I A  

AND IMPARTIAL JURY, 

T h s  trial consisted of t$stirnorlv ss waJ.i  ds e v l d e n c ?  

in tks for3 3f a copy of a video tape from the camera's 

located i n  t h e  busineos. The d e f e n d a n t  did not: o5:tecc to 

t h e  use of t h e  video sasv as evidence. The I u r j f  after 

t e s t i m ~ n y  and a r y u f i ~ e n k s  wzr? c o ~ ~ ~ l a t s d ,  h a d  th* fallowin!* 
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three q u e ~ t i o n a  dusind t h e i r  dellbcrdtion; 1) "CJe 

respectfully request use of video ? l aye r . "  Bozh counscL 

wore COntdcted and all 2arries agreed LO the u s e  or  a 

v i d s o  player by t h s  jury. D u r i n g  the viewiny of  he vlieo 

t h ~  jury rendered a secand question, 2 )  "Can w e  operate  

t h e  video so t h a t  we can discuss what we are seein3 w h i l e  

we are w a t c h i n . 2 ?  If the judicial a s s i s t a n t  operates the 

machine  we will not be able to discuss t h ?  vldeo in front 

of her. Thank You." 3 0 t h  counsel were concactcd and agree 

to the c o u r t ' s  answer which f o l l o w s  as,  "the jury may 

watch the entire v i d e o  once ( i n  the courcroorn) and  t a K e  

notes. The judicial assistant ahail operate the video 

e q u i p n e n t  a n d  ramain i;! tile courtrooin during t h a  viewing. 

Please do n o t  speak durinj the viewing o f  the v i u e o .  

Deliberation s h a l l  resume when you return to t h e  jury 

roo:n. I' 

I n  s g i t e  0.E t h e  courtla answer ,  at some 'lcii-it t h e  jury 

deliberatxons, p r i o r  t o  t h e  second question, The jury was 

allowed t o  control the r e m o t e  con t ro l  fedture of the 

vidso cassette  layer. D e f e n s e  counsel J o h n  Chambers 

contactsd o the r  counsel, Mr. Mark L u n d q u l ~ t r  a s  well as 

the evidence rule book, and preliminary research reveled 

that a J u r y  ~ h o u l d  n o t  be allowed t o  conrrol che v i a c o  

rnael~i.re. Mr. Chainberu  t h e n  r a n  back t c a  the CourtroQin and 

the jucy had bc2un their v i e w i n g ,  1Ic knocked on rhc door 



i n  'in e L f o r c  " oe,?cI~ L h e  :udicizl d a s r a t a n t ;  cnc o t  t h e  

j u r u r 3  came co t hc  i30~r  b ~ t  d i d  n o t  zi:z\:eri licwei7crr &ha 

7 .  3 c . ~ ~ c  see if was "hi s o u n a d  1inocr;ing. Lie z21on vcirc to t h e  

cr irrlina2 d i v i s i o r l  courts dncl c a l l e d  t h e  c ~ u r t ' s  J U C ~ ~ C I ~ ~  

d a s i s t a n t  a n d  t h a t  particular juciesl v ~ e c i n g  was 

t e r m i n a t e d  a 

The t l ~ i r d  and findl ~ . u u u t i u r i ,  "Could we watch r h e  

V ~ C ~ P U  acjairl?" T i l a  court answered yes.. Thr- fact c h a t  tllc 

~ u r y  had control oE t h e  reply of Lhe evic9enor?, couyiar i  

w i t h  nultigle v i e w i n g  i~ dn i r r e s u l a r i t y  in the les&l 

proceeding which prejucices Mr. Price's right tc a i a i r  

t r i a l  and thirc a r e  y r n u n d u  foc d new trial" 

C r i o l n a l  R u l e  7 . 5 ( d )  cjoverns the roune6 t o r  u k i c h  

niiq t r i a l  may be grarlteci. T h c  court on rnotlon of d 

d e f e n d a n t  may 9rant a ncw trial Ear a n y  one of t ! : ~  

fo2lowir ig  causes when it affirmatively appears Lnat a 

s u b s t a r i t i a l  r i g h t  of t h e  defeni ian t  was materially 

affect ; .d:  

(1) Receipt  by rhs 2 u r y  of a n y  evicience, pa2er, 

docvment  2r book not allowe5 by the court; 

( 2 )  : l i s c o n d u c t  of t h e  p r o s ~ z u t i s n  o r  3 u r y :  

(3) Newly discovered evidence material for t h e  

J e L e n d a n t ,  w h i c h  the 6 e f e n g a n t  c o u l d  n 3 t  hhve 

l i~iscovered *#i t h  r e a sonab l e  d i l i ~ e n c e  and  proauced 

at k h z  trial; 
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(4) Accident or surprise; 

(5) Irregularity in the proceedings of the court, jury 

or prosecution, or any order of court, or abuse 

of discretion, by which the defendant was prevented 

from having a Lair trial; 

(6) Error of law occurring at the trial and objected 

to at the time by the defendant; 

(7) That the verdict or decision is contrary to law 

and evidence; 

(8) That substantial justice has not been done, 

Mr. Price will focus on Number 5, Irregularity in the 

proceedings of the court. The issue surraunds the viewiny 

of the video tage as evidence on multiple occasions, and 

the jurors controlling the reply. The gce~udicial error 

occurred when the jury was given the remote controi to 

control the viewiny of the video. 

The jury was at first allowed and then not allowed to 

proceed through the video by self control, The right to a 

fair and impartial jury governs not only the information 

that may be conveyed to a jury, but also the manner in 

which the information may be delivered. RCWk Const. Art. 

I, Section 22. 

The jury viewed the video during the testimony of two 

witness and then viewed the video at least twice more 

during deliberations. It is seldom proper to reply the 



e n t i r e  v i d e o  taped t e s t i m o n y  of a w i t n e s s  for a 

deliberating 3 u r y .  State v. Koonts, 145 Wash. 2d C508 41 

P.3d 4 7 5 .  

The Koonlz court held that as a matter of first 

impression the trial court dis not take adequate 

precautions before dllowing apparently a deadlocked jury 

to view video tapes of trial t8stirnony of defendant, day 

care providerl and child witness. The error was not 

harmless and the case was raversed and remanded. 

The court further h e l d  t h 6  unique nature of videotaped 

testimony re~uired trial courts to ap2ly protections 

against undue emphasisl that consider both the effect and 

the manner of the video r e $ l y  beforz tne vidaotaped 

tastimony can be r e p l a y e d  for a d e l i a e r a t i n g  jury; t r i a l  

courts must answer how the replay can be limired to 

resgond to ~ u r y ' s  request and t h e  procedures necessary to 

protect the partiesl wnich may include raplaf in open 

courtt coart control over replay, raview by 90th counsel 

before ?resentation to juryl limitation of proportion of 

testimony to be reglayed in relation to total amount of 

testimony 2 r s s e n t e d r  and protactians againsk inclusion of 

elern*nts extraneous to a witness testimony, Id, 

A detar~ninarion to allow a deliberatin9 of restirnony 

in order LO answer a sgecific jury inquiry a g a i n s t  the 

danger of allowing a witness K O  testify a aecond tima, 
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Id. 

In the case at Bar, the juryf during deliberations, 

wanted to control the replay as well as deliberate during 

the viewing. The court, after review, initially allowed 

the jgry to zontrol t h e  replay and instructed the fury 

not to discuss the case until after the reviewing and all 

jurors were present in the dsZiheration room. 

However, contrary to the court policy, the jury was 

permitted to control the replay for a short period of 

tine. Than counsel# after review, G a m e  to the courtroom 

door and i n a d v e r t e n t l y  warj hidk by li J U C O ~ '  and s h o r t l y  

thereaftsr the jury was asked to s top  the viewing and 

roturn to the j ~ r y  room. 

This viewing Jabscls i3 an irregularity in t h e  

2roceed ing  and as such is grounds for granting a new 

trial. The d e f e n i a n t  is quaranteed by the U.S. 

Constitution's sixth and fourteenth Amendments, as well 

as the Washington State Constituti~n Art. 1, Section 22. 

The d a f e n d s n t  has a right to a fair ani iapartial jury. 

Srate v. Davis, 141 Wash.2d 798 9241 10 P.3d 977 (2000)- 

// 

// 

// 

// 

// 
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G I  CONCLUSION - 
For the reasons set forth above and in Mr. Price's 

statement for additional grounds, his conviction should 

be reversed and dismissed and his sentance should also be 

reversed 

~eapestfvliy submitted this / 9 day of h, 
2007. 

P a u l  D. Price # 963711 Pro se. 
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