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GLOSSARY 

Anacortes City of Anacortes 

Board Western Washington Growth Management Hearings Board 

Central Central Puget Sound Growth Management Hearings Board 
Board 

City City of Anacortes 

County Skagit County 

Critical Defined by RCW 36.70A.030 as the following areas and 
areas ecosystems: "(a) Wetlands; (b) areas with a critical 

recharging effect on aquifers used for potable water; (c) 
fish and wildlife habitat conservation areas; (d) frequently 
flooded areas; and (e) geologically hazardous areas." 

Ecology Washington State Department of Ecology 

Everett Everett Shorelines Coalition v. City of Everett and 
Washington State Department of Ecology, Central Puget 
Sound Growth Management Hearings Board Decision 
#02-3-0009c (January 9,2003) 

ESHB 1933 Engrossed Substitute House Bill 1933': 

Futurewise Refers to Respondents Futurewise, Evergreen Islands, and 
Skagit Audubon Society; and Intervenors Washington State 
Department of Community, Trade and Economic 
Development, and Washington State Department Of 
Ecology 

GMA Growth Management Act, Chapter 36.70A RCW 

SEPA State Environmental Policy Act, Chapter 43.21C RCW 

Proper citation would be to the session laws, Chapter 321, Laws of 2003. But, for 
clarity and consistency, the term ESHB 1933 is used. This is how the legislation is 
referred to in the Board decision, and by the parties throughout this litigation. 



Shoreline Those areas within SMA jurisdiction, generally areas 
within 200 feet of the shoreline. See RCW 90.58.030 

SMA Shoreline Management Act, Chapter 90.58 RCW 

SMP Shoreline Master Program 

Guidelines The amended SMA regulations Ecology adopted in 2003 
governing SMP revisions (Chapter 173-26 WAC) 



1. INTRODUCTION 

Seldom does the Legislature step in and reverse the decision of an 

administrative agency. But, in 2003, the legislature enacted ESHB 1933, 

and did just that. ESHB 1933 reversed the Central Board's ~ v e r e t t ~  

decision just four months after it was issued. The legislation specifically 

references Everett, states the decision was made without sufficient 

guidance, and then corrects the Central Board's approach to regulating 

shoreline critical areas through both SMA and GMA: 

The legislature intends that critical areas within the 
jurisdiction of the shoreline management act shall be 
governed by the shoreline management act and that 
critical areas outside the jurisdiction of the shoreline 
management act shall be governed by the growth 
management act.3 

The Board faithfully applied this legislation, finding that 

amendments to shoreline critical area regulations must be processed 

through the SMA. The Superior Court ignored this legislative history, 

finding GMA would continue to regulate such amendments. The Superior 

Court held that unless and until a jurisdiction amended its entire SMP, 

GMA would continue to govern shoreline critical areas. 

The Court of Appeals should reverse the trial court, and re-instate 

the Board decision. 

L Everett Shorelines coalition v. City of Everett and Washington State Department of 
Ecology, CPSGMHB #02-3-0009c (January 9,2003), copy at CP 190-239 

Appendix liAR 557 (ESHB 1933, Sec. 1) (emphasis supplied). 



2. ASSIGNMENTS OF ERROR 

2.1 Assignments of Error 

2.1.1 The Superior Court erred in reversing the Board's 

Final Decision and Order of December 27,2005, and remanding to the 

Board. 

2.1.2 The Superior Court erred when it issued a Final 

Judgment and Order determining that the SMA does not govern any 

shoreline critical area regulation amendments, unless a jurisdiction 

amends its entire SMP under the 2003 SMA guidelines. 

2.2 Issues Pertaining to Assignments of Error 

Once jurisdictions have an Ecology approved SMP, ESHB 1933 

transfers regulatory authority over shoreline critical areas from the GMA 

to the SMA. That jurisdictional transfer occurred on the day the 

legislation became effective. Because of that transfer, do SMA 

requirements apply when a jurisdiction amends its shoreline critical area 

regulations? 

3. STATEMENT OF THE CASE 

The City of Anacortes completed the GMA-required update to its 

comprehensive plan and development regulations 19 months before the 



statutory deadline.4 Futurewise appealed four critical area issues to the 

~ o a r d . '  All but one have since been resolved. This sole remaining issue 

relates to City regulation of shoreline critical areas. 

The Board decision requires the City to submit shoreline critical 

areas amendments to Ecology and comply with all SMA requirements. 

Futurewise appealed the Board decision because it objected to processing 

the amendments through the SMA. 

This litigation will determine whether the City's shorelines, 

including industrial areas, are governed by GMA or SMA. Many 

jurisdictions do not protect industrial shorelines through their critical area 

regulations. The City does not take this approach. The City recognizes, as 

does the SMA, that its industrial shorelines and other water-dependent 

uses, must be protected for both economic and environmental purposes. 

"AnacortesEidalgo Island are the source of 70 percent of manufacturing 

jobs in Skagit Shipyard, fishing and other facilities are 

dependent on shoreline a c ~ e s s . ~  SMA specifically provides for the 

protection of these uses, recognizing the critical importance of "industrial 

and commercial developments which are particularly dependent" on a 

shoreline 10cation.~ 100+ foot buffers for all industrial shorelines, as 

AR 448. The Ordinance was adopted April 18,2005. The City deadline was not until 
December 1,2006. RCW 36.70A.130. 

AR 829-830. 
AR 526. 
AR 539. 
RCW 90.58.020; WAC 173-26-176. 



referenced in briefing to the ~ o a r d , ~  ignores the law, and would jeopardize 

these jobs, and the City's economic base. 

The City has proactively and aggressively protected its shorelines. 

The City originally adopted its SMP in 1977, and has since amended it 

several times with the last update in 2000. '~ The SMP protections are 

coupled with the City's Fidalgo Bay Restoration Plan, which was jointly 

developed with Ecology to protect City marine resources; implement pilot 

eelgrass restoration project; and permanently protect 1,000 acres of tidal 

lands." In addition, through its Community Forest Lands Program, the 

City permanently protects over 2,600 acres, or close to half the city.12 

The Community Forest Lands protect shoreline resources, by protecting 

steams originating in the Forest Lands with outlets in Puget Sound. This 

"mountain to sound" protection for these resources surpasses that of most 

urban critical areas. In addition, during this litigation, the City has 

continued to protect shoreline critical areas through its GMA critical area 

 regulation^,'^ which are coupled with protections found in other 

regulations, including the SMP. 

AR216-217. 
l o  ~ ~ 4 3 8 ;  AR 551 
" AR 481-482. 
l2  For a 15,000 citizen city, this is unprecedented. Compare, for example, Golden Gate 
Park in San Francisco, (1,017 acres developed for recreational and cultural activities), or 
Stanley Park in Vancouver B.C. (1,000 acres, also highly developed for recreation). The 
City of Seattle's total park acreage is 6,052 acres or 1 1% of the City. AR 450-45 1. The 
City of Anacortes' acreage is in addition to several hundred acres of parkland, which are 

rimarily natural forest. AR 450-45 1. 
P3 Under GMA, existing regulations remain in place during litigation, unless the Board 
enters an order of invalidity, which did not occur here. RCW 36.70A.300; RCW 
36.70A.302. 



Yet, even with this history of environmental stewardship, 

Futurewise prefers to involve the City in litigation designed to delay SMA 

regulation in a manner inconsistent with ESHB 1933. 

4. SUMMARY OF ARGUMENT 

The Board correctly determined that when a jurisdiction amends 

shoreline critical area regulations, it must comply with the S M A , ' ~  rather 

than the GMA." The Superior Court reversed, holding that GMA 

continues to regulate shoreline critical areas until all SMP provisions, 

including those unrelated to critical areas are "updated." The City asks the 

Court to reverse the Superior Court, and uphold the Board's decision, 

consistent with the Legislature's direction in ESHB 1933, that "critical 

areas within the jurisdiction of the shoreline management act shall be 

governed by the shoreline management act.. . ."I6 Except in limited 

circumstances, shoreline critical area regulations "shall not be subject to 

the procedural and substantive requirements of '  GMA. '~  

Futurewise's approach is not analytically tenable. With their 

reasoning, when a jurisdiction amends the SMP segment governing critical 

areas, GMA applies; but, when a jurisdiction amends multiple segments, 

or all segments, SMA applies. ESHB 1933 contains no language requiring 

all segments in an SMP to be amended before the statute is effective. 

l 4  Codified primarily at Chapter 90.58 RCW. 
l 5  Codified primarily at Chapter 36.70A RCW. 
l6  Appendix l/AR 557 (ESHB 1933, Sec. 1). 
l7  Appendix IIAR 568 (ESHB 1933, Sec. 5, codified at RCW 36.70A.480(3)(a)), 



There is no distinction between amendments which fully address critical 

areas protections, and amendments which also encompass other SMP 

provisions. For any SMP amendment, the local government must ensure 

other provisions in the SMP are consistent with revisions made in the 

critical areas segment. But, there is no requirement in law to amend the 

entire SMP. 

The Board issued a carefully reasoned decision, which recognized 

ESHB 1933's plain language and intent. The Board also recognized the 

resulting review of shoreline regulations by the Department of Ecology 

provides an added benefit not available under the prior GMA regime: 

As we have said, the foremost consideration in construing 
legislation is to give effect to legislative intent. At the 
same time, we cannot help but be concerned with the 
impact of any construction of the statute we make. In this 
case, though, we find that the impact on protections for 
critical areas in the shorelines is positive. First, we note 
that there is nothing in this transfer of authority that in any 
way lessens protections for critical areas. ESHB 1933 
expressly provides that "[slhoreline master programs shall 
provide a level of protection to critical areas located within 
shorelines of the state that is at least equal to the level of 
protection provided to critical areas by the local 
government's critical area ordinances adopted and 
thereafter amended pursuant to RCW 36.70A.060(2)." 
Second, the addition of Ecology's review and approval 
process can only benefit all parties, including the 
boards in assuring appropriate protections are in 
place. 1 d 

The Board's reasoning is consistent not only with the plain 

language of ESHB 1933, but also the legislative history preceding its 

Appendix 2, AR 853 (Excerpts from Board Decision) (emphasis supplied). 



adoption. The Legislature adopted ESHB 1933 to reverse a Central Board 

decision issued four months earlier.19 In Everett, the Central Board 

reviewed an amended SMP, and determined that both SMA and GMA 

governed shoreline critical area review. The Legislature rejected the 

Everett approach. The Legislature specifically cited to the Everett 

decision, decided the SMA was to be interpreted consistent with decisions 

issued before Everett, and required the growth boards to review shoreline 

critical areas under the SMA, not GMA.~' 

Because of this explicit direction, the Board determined the SMA 

governed shoreline critical area regulation amendments. The Superior 

Court misread the legislation, going so far as to ignore the Legislature's 

direction at section 1 of ESHB 1933, that states SMA (not GMA) governs 

shoreline critical  area^.^' The Board's carefully reasoned decision 

recognizing the primacy of the legislative mandate must be affirmed by 

this Court. 

-- 

l 9  Everett Shorelines Coalition v. City of Everett and Washington State Department of 
Ecology, CPSGMHB #02-3-0009c (January 9,2003). ESHB 1933 was signed into law 
on May 15,2003, just four months after the Central Board's decision in the Everett case. 
A copy of Everett is at CP 190-239. 
20 Appendix 1, AR 556-557 (ESHB 1933, Section 1, paragraphs 1 and 3). 
21 Appendix 1, AR 557 (ESHB 1933, Section 1, paragraph 3); TR 69:3-9. 



5. ARGUMENT 

5.1 Standard of Review 

Petitioners have the burden of proof to demonstrate the Board 

incorrectly interpreted ESHB 1933, which amended the GMA and S M A . ~ ~  

The court does not substitute its judgment for that of the Board when 

reviewing questions of law, but "give[s] substantial weight to the Board 

interpretation of the statute that it administers." Thurston County v. 

Cooper Point Assn., 148 Wn.2d 1, 15, 57 P.3d 1 156 (2002) (deferring to 

Board's interpretation of term "necessary," where consistent with 

legislative intent). When the Board's interpretation is consistent with 

legislative intent, its decision is affirmed. Id. 

The fundamental objective of statutory construction is to 
ascertain and to carry on the legislature's intent. Courts 
should adopt the interpretation which best advances the 
legislative intent. The preamble or statement of intent 
can be crucial to the interpretation of a statute. Any 
doubt as to the meaning of a statute should be resolved in 
favor of the type of claimant for whose benefit it was 
passed. 

Towle v. Washington State Department of Fish and Wildlife, 94 Wn. App. 

196, 207, 97 1 P.2d 591 (1 999) (rejecting "plausible" interpretation of 

statute governing crabbing licenses because it conflicted with legislative 

intent) (emphasis supplied); see also Lakewood Ridge Homeowner's Ass 'n 

v. Lakemont Ridge, Ltd., 156 Wn.2d 696, 703, 131 P.3d 905 (2006) 

(rejecting statutory interpretation regarding pre-filing requirement for 

22 RCW 34.05.570. The Court of Appeals considers this matter de novo. It is the 
Board's decision, not the trial court's ruling, that is entitled to substantial weight. 



commencing litigation because it conflicted with legislative intent to 

preserve adequate rights and remedies for property owners). 

ESHB 1933 states on its face that critical areas protected through 

an SMP are governed by SMA and not GMA. To the extent there is any 

ambiguity in this, the Court must be guided by legislative intent. Here, 

the legislative intent was adopted into law - - a clear expression of 

legislative intent: "The legislature intends that critical areas within the 

jurisdiction of the shoreline management act shall be governed by the 

shoreline management act . . . .. >,23 To require shoreline critical area 

regulation amendments to continue to be governed by GMA is contrary to 

the Legislature's specific direction. The Board recognized this and ruled 

accordingly. The Superior Court on review rejected the Board's 

construction, and ignored the proper standard of review, which applies to 

both the superior and appellate courts.24 This Court should reinstate the 

Board's reasonable interpretation of ESHB 1933. 

The Board administers local government land use planning under 

both the GMA and SMA. Its decision to immediately transfer regulatory 

authority over shoreline critical areas from the GMA to the SMA is 

consistent with ESHB 1933. The Legislature acted to ensure the Growth 

Boards would, in future, provide local jurisdictions with the flexibility 

through the SMA to balance competing environmental and economic 

23 Appendix 1IAR 557 (ESHB 1933, Section I )  (emphasis added). 
24 CP 422-425. 



goals on local shorelines through the SMA. Because the Board's decision 

is both plausible and consistent with this legislative intent, the Court 

should accord the Board substantial deference, and uphold its decision. 25 

5.2 The SMA Governs Shoreline Critical Area Amendments 

5.2.1 The Legislature Acted to Overturn the Everett 
Decision and Place Shoreline Critical Areas 
within SMA Jurisdiction 

ESHB 1933 was enacted to place shoreline critical area regulation 

within SMA jur i~dic t ion:~~ 

Critical areas within shorelines of the state that 
have been identified as meeting the definition of 
critical areas as defined by RCW 36.70A.030(5), 
and that are subject to a shoreline master 
program adopted under applicable shoreline 
guidelines shall not be subject to the procedural 
and substantive requirements of this chapter 
[GMA], except as provided in subjection (6) of this 
section. [subsection applies when buffers extend 
outside shoreline jur i~dic t ion]~~ 

The provisions of RCW 36.70A.172 shall not 
apply to the adoption or  subsequent amendment 
of a local government's shoreline master 
program and shall not be used to determine 
compliance of a local governments shoreline 
master program with chapter 90.58 RCW and 
applicable guidelines. Nothing in this section, 
however, is intended to limit or change the quality 

25 A preliminary ruling during the Court of Appeal's review of Central Board's Everett 
decision, the decision which caused ESHB 1933 to be adopted, held that ESHB 1933 had 
the immediate effect of removing shoreline management from GMA procedures. CP 150 
and 149-153 ("[tlhe legislature explicitly indicated that the Best Available Science 
standards [a GMA requirement] is not to be applied to shoreline management."). 
26 CP 190-239, Everett Shorelines Coalition v. City ofEverett and Washington State 
Department ofEcology, CPSGMHB #02-3-0009c, corrected FDO (January 9,2003). 
27 Appendix 1, p. 13IAR 568 (ESHB 1933, section 5, codified at RCW 
36.70A.480(3)(b)). 



of information to be applied in protecting critical 
areas within shorelines of the state, as required by 
chapter 90.58 RCW and applicable guidelines.28 

With this language, ESHB 1933 states that GMA's "procedural and 

substantive requirements" are not applicable to shoreline critical areas. If 

a jurisdiction amends its shoreline critical area protections, the SMA 

governs. 
5.2.2 When it Adopted ESHB 1933, the Legislature 

Rejected the Very Position Advanced Here by 
Futurewise 

Futurewise advocates for the exact approach to critical area 

regulation the Legislature explicitly rejected. The Legislature determined 

that if a jurisdiction has an Ecology approved SMP, SMA governs SMP 

amendments: 

As of the date the department of ecology 
approves a local government's shoreline master 
program adopted under applicable shoreline 
guidelines, the protection of critical areas as 
defined by RCW 36.70A.030(5) within shorelines 
of the state shall be accomplished only through 
the local government's shoreline master 
program and shall not be subject to the procedural 
and substantive requirements of this chaptekexcept 
as provided in subsection (6) of this section. 

Futurewise would like to add a sentence to this language 

providing that the transfer only occurs when "large-scale" 

amendments, which revise the entire SMP, are adopted consistent 

with Ecology's 2003 Guidelines. But the Legislature did not state 

28 Appendix 1 ,  p. 13lAR 568 (ESHB 1933, section 5 ,  codified at RCW 
36.70A.480(3)(~)) (emphasis added). 
29 Appendix 11AR 568 (ESHB 1933, section 5 ,  as codified at RCW 36.70A.480(3)(a)). 



this. It rejected language which tied the transfer to the 2003 

Guidelines, 30 and it absolutely did not add language requiring the 

entire SMP to be amended before transfer occurred. Rather, 

transfer occurred on ESHB 1933's effective date, July 27,2003.~'  

Thus, if: (1) a jurisdiction has an approved SMP (it is 

undisputed that the City of Anacortes is operating under an 

approved SMP); and (2) the jurisdiction amends its regulations to 

protect shoreline critical areas, those amendments must be adopted 

as part of the SMP, and must be consistent with SMA. This is 

what the Board found and what this Court should affirm. 

5.3 ESHB 1933 Limits Board Jurisdiction over Shoreline 
Critical Areas to SMA Compliance 

An Ecology approved SMP can be appealed to the GMA Board. If 

that occurs, the Board only has jurisdiction to review the shoreline "master 

program or amendment," for SMA compliance.32 The amendments of 

prior law from the bill (with strike outs and underlines) in the below 

paragraph show ESHB 1933 amendments eliminating the Board's GMA 

jurisdiction over shorelines: 

30 AR 590 (Proposed, but rejected legislation for ESHB 1933) 
31 Appendix IIAR 555 (ESHB 1933). 
32 (Except for GMA's internal consistency provisions and the state's SEPA 
requirements). 



If the appeal to the growth management hearings board 
concerns shorelines, the growth management hearings 
board shall review the proposed master program or 
amendment solely for compliance with the requirements of 
this chapter ECW, the policy of RCW 
90.58.020 and the applicable guidelines, the internal - - 
consistency provisions of RCW 36.70A.070, 
36.70A.040(4), 35.63.125, and 35A.63.105, and chapter 
43.21C RCW as it relates to the ado~tion of master 
programs and amendments under chapter 9'0.58." 

Another paragraph contained within ESHB 1933 similarly limits 

Board jurisdiction: 

The policies, goals, and provisions of chapter 90.58 RCW 
and applicable guidelines shall be the sole basis for 
determining compliance of a shoreline master program with 
this chapter except as the shoreline master program is 
required to comply with the internal consistency provisions 
of RCW 36.70A.070, 36.70A.040(4), 35.63.125, and 
3 5 ~ . 6 3 . 1 0 5 . ~ ~  

The Board therefore cannot review shoreline critical area amendments 

under GMA. The Board has no authority to apply statutory provisions not 

listed in its jurisdictional grant. "An agency may only do that which it is 

authorized to do by the Legislature." Moore v. Whitman County, 143 

Wn.2d 96, 100, 18 P.3d 566 (2001) (finding Growth Boards lacked 

jurisdiction over counties not planning under GMA). 

Because the Board only has authority to apply the SMA to its 

review of shoreline critical area amendments, it would be inconsistent 

with these provisions to force jurisdictions to review shoreline 

amendments under GMA. By recognizing the limited jurisdiction of the 

33 Appendix IIAR 566 (ESHB 1933, section 4, codified at RCW 90.58.190(2)(b). 
34 Appendix llAR 568 (ESHB 1933, section 5, as codified at RCW 36.70A.480(3) 



Boards, the legislature rejected the broader jurisdiction asserted by 

Futurewise there and in this case. This Court must similarly reject the 

efforts of Futurewise to legislate its preferences. 

5.4 Jurisdictions "Continue to Regulate" Under GMA, only 
when Shoreline Critical Area Buffers are Located Outside 
Shoreline Jurisdiction 

Only in a single circumstance are local governments specifically 

directed to "continue to regulate" shoreline critical areas under GMA. 

This standard applies when "a local jurisdiction's master program does 

not include land necessary for buffers for critical areas that occur within 

shorelines of the stateSn3j GMA only applies if buffering outside the 

shoreline area (200 feet from the highwater mark) is necessary to 

protect critical areas. 

If a local jurisdiction's master program does not include 
land necessary for buffers for critical areas that occur 
within shorelines of the state, as authorized by RCW 
90.58.030(2)(f), then the local jurisdiction shall continue to 
regulate those critical areas a their required buffers 
pursuant to RCW 36.70A.060(2). 

It is only in this narrow circumstance where GMA requirements continue 

to apply to critical areas located within the shoreline.j7 

Appendix l/AR 569 (ESHB 1933, Section 5, codified at RCW 36.70A.480(6)). 
j6 Appendix l/AR 569 (ESHB 1933, section 5, as codified at RCW 36.70A.480(6)). 
37 The Board recognized that when Ecology reviewed shoreline critical area 
amendments, it would consider SMP buffer adequacy, and approve or reject the SMP 
amendments consistent with that determination. AR 852-853. 



5.5 The Board's Ruling is Faithful to the Legislative History 
Preceding ESHB 1933. 

When through statute the legislature reverses a judicial or quasi- 

judicial precedent, legislative history is well documented. With ESHB 

1933, the Legislature explicitly reversed several key holdings of the 

Central Board's Everett decision, including its decision that shoreline 

critical area amendments must comply with both GMA and SMA. In the 

Everett decision, the Central Board had determined: 

[GMA] provides that such amendments shall be done 
subject to the procedures of the Shoreline Management 
Act, rather than the Growth Management Act. This 
comports with the Board's reading that local government 
shoreline master program amendments have a duty to 
comply with the goals and substantive requirements of 
the GMA, notwithstanding that such amendments will be 
adopted using the procedures (e.g/, public involvement, 
Ecology review of fidelity to SMA requirements) of the 
SMA. . . . Shorelines of state-wide significance are GMA 
critical areas and the SMP amendments are subject tollhe 
BAS [best available science] requirements of the GMA. 

The Legislature rejected this decision: 

The legislature finds that the final decision and order in 
Everett Shorelines Coalition v. City of Everett and 
Washington State Department of Ecology, Case No. 02-3- 
0009c, issued on January 9, 2003, by the central Puget 
Sound growth management hearings board was a case of 
first impression interpreting the addition of the shoreline 
management act into the growth management act, and that 
the board considered the appeal and issued its final order 
and decision without the benefit of shorelines guidelines to 
provide guidance on the implementation of the shoreline 
management act and the adoption of shoreline master 
programs. 

3 8  CP 190-239, Everett Shorelines Coaltion v. City of Everett and Washington State 
Department of Ecology, CPSGMHB #02-3-0009c, corrected FDO (January 9,2003), pgs. 
19 and 21 (Board's emphasis and internal citations removed; bolding supplied). 



This act is intended to affirm the legislature's intent that: 

The shoreline management act be read, interpreted, applied, 
and implemented as a whole consistent with the decisions 
of the shoreline hearings board and Washington courts 
prior to the decision of the central Puget Sound growth 
management hearings board in Everett Shorelines Coalition 
v. City o Everett and Washington State Department of 
Ecology. 3t 

The legislature then stated: (1) shorelines of statewide significance are not 

critical areas just because they are shorelines; (2) GMA does not alter the 

quality of information the SMA requires for shoreline critical area 

protection; and (3) shoreline critical areas are governed by the SMA, not 

GMA.~' 

It took only four months after Everett for the Legislature to 

enact ESHB 1933." This decision to reject the Central Board's 

earlier attempt to incorporate GMA into SMA shoreline critical 

area regulation should be faithfully applied. This is exactly what 

the Board did when the City's regulations were challenged, and its 

decision should be upheld. 

39 Appendix llAR 556-557 (ESHB 1933, Sec. 1) 
40 

Appendix 1lAR 556-557 (ESHB 1933, Sec. l), see also remainder of ESHB 1933. 
" Appendix llAR 569 (ESHB 1933). ESHB 1933 was passed by the Legislature April 
25,2003, and signed by the Governor on May 15,2003. The Central Board decision was 
issued on January 9,2003. 



5.6 ESHB 1933 (1) Proactively Protects Shoreline Critical 
Areas; and (2) Futurewise's Alleged "10-Year Regulatory 
Gap" is Fictional. 

5.6.1 ESHB 1933 Proactively Protects Shoreline 
Critical Areas by Requiring Increased Oversight 

Before ESHB 1933, jurisdictions could have shoreline critical 

area enactments that were non-compliant with GMA, as long as no 

appeals were filed within 60 days of a decision. Consistent with ESHB 

1933, the Board's ruling recognizes Ecology must approve any SMP 

amendment for it to be effective.42 

Until amended by local government and approved by Ecology, 

existing laws stay on the books. ESHB 1933 does not retroactively 

rescind a single regulation. And, once a jurisdiction amends a segment of 

a Shoreline Master Program relating to critical areas, Ecology may only 

approve it if the level of protection provided is equal to that provided by 

the government's GMA ordinances. 

The department [Department of Ecology] shall approve the 
segment of a master program relating to critical areas as 
defined by RCW 36.70A.030(5) provided the master 
program segment is consistent with RCW 90.58.020 and 
applicable shoreline guidelines, and if the segment 
provides a level of protection of critical areas at least 
equal to that provided by the local government's critical 
areas ordinances adopted and thereafter amended 
pursuant to RCW 3 6 . 7 0 ~ . 0 6 0 ( 2 ) . ~ ~  

Shoreline master programs shall provide a level of 
protection to critical areas located within shorelines of the 
state that is at least equal to the level of protection provided 

42 AR 853. 
43 Appendix llAR 565 (ESHB 1933, section 3, codified at RCW 90.58.090(4)). 



to critical areas by the local government's critical area 
ordinances adopted and thereafter amended pursuant to 
RCW 3 6 . 7 0 ~ . 0 6 0 ( 2 ) . ~ ~  

These provisions of law are effective now, and are applied to any 

amendment to a SMP section governing critical areas. The law 

protecting shorelines is not restricted to only "comprehensive 

amendments," an artificial distinction asserted in this litigation. Under 

the Board's decision, existing regulations stay in place, but Ecology 

review of future SMP amendments ensures improved shoreline 

protections. 
5.6.2 Existing Regulations Continue to Protect 

Shoreline Critical Areas 

In previous litigation, Futurewise has asserted an absurd notion 

that the Board's order may result in a ten-year gap in protection of our 

state's shorelines." This is incorrect. Current shoreline protections 

remain in place. There is no gap in regulatory protection, and there is no 

legal prohibition on amending shoreline critical area regulations in 

advance of the legislatively mandated deadlines. The State agencies have 

admitted this point.46 

44 Appendix lIAR 568 (ESHB 1933, section 5, as codified at RCW 36.70A.480(4)). 
45 "Shoreline master programs are to be updated between 2005 and 2014. If ESHB 1933 
automatically transferred jurisdiction the Court must accept that the legislature intended 
to have critical areas in shorelines jurisdiction unprotected for over ten years before 
SMPs are all updated." CP 92. 
46 

CP 42, heading at paragraph H ("ESHB 1933 allows, but does not mandate, early 
transfer of critical areas protection in shorelines to shoreline master programs.") 
(capitalization not shown). 



Both GMA and SMA mandate scheduled updates for land use 

planning documentsl including SMP update deadlines." These deadlines 

do not prohibit regulatory amendments before the statutory deadlines.48 

But, if a jurisdiction amends its shoreline critical area regulations before 

required, the amendments are processed through the SMA. 

The legislature intends that critical areas within the 
jurisdiction of the shoreline management act shall be 
governed by the shoreline management act and that critical 
areas outside the jurisdiction of the shoreline manaq$ment 
act shall be governed by the growth management act. . . . 

The Legislature adopted this language in ESHB 1933. This 

statement is not simply an indication of intent. It is the law of this state, 

and this language must be faithfully implemented. 'O The Board decision 

does this; the Superior Court decision did not. 

6. CONCLUSION 

If a local jurisdiction has an Ecology approved SMP (as does the 

City of Anacortes), the SMA and not GMA applies to shoreline critical 

area amendments. With ESHB 1933, the Legislature reversed an 

inconsistent Central Board decision issued four months earlier, and 

determined the SMA governs shoreline critical area amendments. 

47 RCW 36.70A.130; RCW 90.58.080. 
48 Anacortes' GMA amendments are a case in point, as they were adopted 19 months 
before the statutory deadline. 
49 Appendix 11AR 557 (ESHB 1933, Section 1). 
50 Chapter 321, Laws of 2003, Attachment 1, AR 555 (ESHB 1933). 



Futunvise adds language to ESHB 1933 to support its position that 

transfer from GMA to SMA does not occur until an entire SMP is revised. 

But the Legislature did not distinguish between critical areas amendments, 

"large-scale" amendments, or other amendments to an SMP. 

In a carefully reasoned decision, the Board assessed this legislative 

history, reviewed the actual language of ESHB 1933, and determined the 

SMA applies to shoreline critical area regulation amendments. The City 

asks the Court to uphold the Board decision. 

RESPECTFULLY SUBMITTED this 13th day of April, 2007 

ANACORTES CITY ATTORNEY 
Ian S. Munce, WSBA #21527, and 

FOSTER PEPPER PLLC 

J-@%M1 
P. St hen DiJulio, WSBA #7139 
Susan Elizabeth Drummond, WSBA #30689 
Attorneys for Appellant City of Anacortes 
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ENGROSSED SUBSTITUTE HOUSE BILL 1933 

C h a p t e r  321, Laws of 2 0 0 3  

58th Legislature 
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ENGROSSED SUBSTITUTE HOUSE BILL 1933 

AS AMENDED BY THE SENATE 

Passed Legislature - 2003 Regular Session 

State of Washington 58th Legislature 2003 Regular Session 

By House Committee on Local Government (originally sponsored by 
Representatives Berkey, Kessler, Cairnes, Buck, Sullivan, Orcutt, 
Hatf ield, Jarrett, Miloscia, Gombosky, Grant, DeBolt, Qua11, Woods, 
Schoesler, Conway, Lovick, Clibborn, Edwards, Schindler, McCoy, 
Eickmeyer and Alexander) 

READ FIRST TIME 03/05/03. 

AN ACT Relating to the integration of shoreline management policies 

with the growth management act; amending RCW 90.58.030, 90.58.090, 

90.58.190, and 36.70A.480; and creating a new section. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION. S e c .  1. (1) The legislature finds that the final 

decision and order in Everett Shorelines Coalition v. City of Everett 

and Washington State Department Of Ecology, Case No. 02-3-0009~~ issued 

on January 9, 2003, by the central Puget Sound growth management 

hearings board was a case of first impression interpreting the addition 

of the shoreline management act into the growth management act, and 

that the board considered the appeal and issued its final order and 

decision without the benefit of shorelines guidelines to provide 

guidance on the implementation of the shoreline manhgement act and the 

adoption of shoreline master programs. 

(2) This act is intended to affirm the legislature's intent that: 

(a) The shoreline management act be read, interpreted, applied, and 

implemented as a whole consistent with decisions of the shoreline 

hearings board and Washington courts prior to the decision of the 

ESMB 1933.SL 

9:!0556 



central Puget Sound growth management hearings board in Everett 

Shorelines Coalition v. City of Everett and Washington State Department 

of Ecology; 

(b) The goals of the growth management act, including the goals and 

policies of the shoreline management act, set forth in RCW 36.70A.020 

and included in RCW 36.7011.020 by RCW 36.70A.480, continue to be listed 

without an order of priority; and 

(c) Shorelines of statewide significance may include critical areas 

as defined by RCW 36.7OA.030(5), but that shorelines of statewide 

significance are not critical areas simply because they are shorelines 

of statewide significance. 

(3) The legislature intends that critical areas within the 

jurisdiction of the shoreline management act shall be governed by the 

shoreline management act and that critical areas outside the 

jurisdiction of the shoreline management act shall be governed by the 

growth management act. The legislature further intends that the 

17 quality of information currently required by the shoreline management 

18 act to be applied to the protection of critical areas within shorelines 

19 of the state shall not be limited or changed by the provisions of the 

20 growth management act. - 
Set. 2. RCW 90.58.030 and 2002 c 230 s 2 are each amended to read 

as follows: 

As used in this chapter, unless the context otherwise requires, the 

following definitions and concepts apply: 

(1) Administration: 

(a) "Department" means the department of ecology; 

(b) "Director" means the director of the department of ecology; 

(c) "Local government" means any county, incorporated city, or town 

which contains within its boundaries any lands or waters subject to 

this chapter; 

(d) "Person" means an individual, partnership, corporation, 

association, organization, cooperative, public or municipal 

corporation, or agency of the state or local governmental unit however 

designated; 

(e) "Hearing board" means the shoreline hearings board established 

by this chapter. 

(2) Geographical: 

ESHB 1933.SL 



( a )  "Extreme low t i d e "  means t h e  lowest  l i n e  on t h e  l and  r e a c h e d  by 

a  r e c e d i n g  t i d e ;  

( b )  "Ord ina ry  h igh  wa te r  mark" on a l l  l a k e s ,  s t r eams ,  and t i d a l  

w a t e r  i s  t h a t  mark t h a t  w i l l  be  found by examining t h e  bed and  banks  

and  a s c e r t a i n i n g  where t h e  p re sence  and a c t i o n  o f  w a t e r s  a r e  s o  common 

and  u s u a l ,  and s o  long con t inued  i n  a l l  o r d i n a r y  y e a r s ,  a s  t o  mark  upon 

t h e  s o i l  a c h a r a c t e r  d i s t i n c t  from t h a t  of t h e  a b u t t i n g  u p l a n d ,  i n  

r e s p e c t  t o  v e g e t a t i o n  a s  t h a t  c o n d i t i o n  e x i s t s  on June  1, 1971, as  i t  

may n a t u r a l l y  change t h e r e a f t e r ,  o r  a s  i t  may change t h e r e a f t e r  i n  

a c c o r d a n c e  wi th  pe rmi t s  i s s u e d  by a  l o c a l  government o r  t h e  d e p a r t m e n t :  

PROVIDED, Tha t  i n  any a r e a  where t h e  o r d i n a r y  h igh  w a t e r  mark c a n n o t  be 

found,  t h e  o r d i n a r y  h igh  w a t e r  mark a d j o i n i n g  s a l t  w a t e r  s h a l l  be t h e  

l i n e  o f  mean h i g h e r  h i g h  t i d e  and t h e  o r d i n a r y  h igh  wa te r  mark 

a d j o i n i n g  f r e s h  wa te r  s h a l l  be t h e  l i n e  o f  mean h i g h  wa te r ;  

( c )  " S h o r e l i n e s  of  t h e  s t a t e "  a r e  t h e  t o t a l  o f  a l l  " s h o r e l i n e s "  and 

" s h o r e l i n e s  of s t a t e w i d e  s i g n i f i c a n c e "  w i t h i n  t h e  s t a t e ;  

( d )  " S h o r e l i n e s "  means a l l  of  t h e  wa te r  a r e a s  o f  t h e  s t a t e ,  - 
i n c l u d i n g  r e s e r v o i r s ,  and t h e i r  a s s o c i a t e d  s h o r e l a n d s ,  t o g e t h e r  w i t h  

t h e  l a n d s  unde r ly ing  them; excep t  (i) s h o r e l i n e s  of  s t a t e w i d e  

s i g n i f i c a n c e ;  (ii) s h o r e l i n e s  on segments o f  s t r e a m s  ups t ream o f  a  

p o i n t  where t h e  mean annua l  f low i s  twenty c u b i c  f e e t  p e r  s e c o n d  o r  

less  and  t h e  wet lands  a s s o c i a t e d  w i t h  such ups t ream segments ;  and  (iii) 

s h o r e l i n e s  on l a k e s  less t h a n  twenty a c r e s  i n  s i z e  and w e t l a n d s  

a s s o c i a t e d  w i t h  such  s m a l l  l a k e s ;  

( e )  " S h o r e l i n e s  o f  s t a t e w i d e  s i g n i f i c a n c e 1 '  means t h e  f o l l o w i n g  

s h o r e l i n e s  o f  t h e  s t a t e :  

(i) The a r e a  between t h e  o r d i n a r y  h i g h  w a t e r  mark and t h e  w e s t e r n  

boundary o f  t h e  s t a t e  from Cape Disappointment  on t h e  s o u t h  t o  Cape 

F l a t t e r y  on t h e  n o r t h ,  i n c l u d i n g  h a r b o r s ,  bays ,  e s t u a r i e s ,  and i n l e t s ;  

(ii) Those a r e a s  of  Puget  Sound and a d j a c e n t  s a l t  w a t e r s  a n d  t h e  

S t r a i t  o f  Juan d e  Fuca between t h e  o r d i n a r y  h i g h  w a t e r  mark a n d  t h e  

l i n e  o f  extreme low t i d e  a s  f o l l o w s :  

( A )  N i s q u a l l y  Delta--from DeWolf Bight  t o  T a t s o l o  P o i n t ,  

( B )  B i r c h  Bay--from P o i n t  Whitehorn t o  B i r c h  P o i n t ,  

( C )  Hood Canal--from T a l a  P o i n t  t o  Foulweather  B l u f f ,  

( D )  S k a g i t  Bay and a d j a c e n t  area--from Brown P o i n t  t o  Yokeko P o i n t ,  

and 

( E )  P a d i l l a  Bay--from March P o i n t  t o  Wi l l iam P o i n t ;  

ESHB 1933.SL 
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(iii) Those a r e a s  of  Puget Sound and t h e  S t r a i t  o f  Juan de F u c a  and 

a d j a c e n t  s a l t  waters  n o r t h  t o  t h e  Canadian l i n e  and l y i n g  seaward  from 

t h e  l i n e  o f  extreme low t i d e ;  

( i v )  Those l a k e s ,  whether  n a t u r a l ,  a r t i f i c i a l ,  o r  a  c o m b i n a t i o n  

t h e r e o f ,  w i t h  a  s u r f a c e  a c r e a g e  o f  one thousand a c r e s  o r  more m e a s u r e d  

a t  t h e  o r d i n a r y  h igh  water  mark; 

( v )  Those n a t u r a l  r i v e r s  o r  segments t he reo f  a s  fo l lows :  

( A )  Any west of t h e  c r e s t  o f  t h e  Cascade range downstream o f  a  

p o i n t  where t h e  mean annual  f low i s  measured a t  one thousand  c u b i c  f e e t  

p e r  second  o r  more, 

( B )  Any e a s t  of t h e  c r e s t  of  t h e  Cascade range downstream o f  a  

p o i n t  where t h e  annual  f low i s  measured a t  two hundred c u b i c  f e e t  pe r  

s e c o n d  o r  more, o r  t h o s e  p o r t i o n s  o f  r i v e r s  e a s t  of  t h e  c r e s t  o f  t h e  

Cascade r ange  downstream from t h e  f i r s t  t h r e e  hundred squa re  m i l e s  of 

d r a i n a g e  a r e a ,  whichever i s  l o n g e r ;  

( v i )  Those sho re l ands  a s s o c i a t e d  wi th  ( i ) ,  ( i i) ,  ( i v ) ,  and (v) of 

t h i s  s u b s e c t i o n  ( 2 )  ( e )  ; 

( f )  "Shorelands"  o r  " s h o r e l a n d  a r e a s "  means t h o s e  l a n d s  e x t e n d i n g  

landward  f o r  two hundred f e e t  i n  a l l  d i r e c t i o n s  a s  measured on a  

h o r i z o n t a l  p lane  from t h e  o r d i n a r y  h igh  water  mark; f l oodways  and 

c o n t i g u o u s  f l o o d p l a i n  a r e a s  landward two hundred f e e t  from such * 
f loodways;  and a l l  we t l ands  and r i v e r  d e l t a s  a s s o c i a t e d  w i t h  t h e  

s t r e a m s ,  l a k e s ,  and t i d a l  w a t e r s  which a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  of 

t h i s  c h a p t e r ;  t h e  same t o  b e  d e s i g n a t e d  a s  t o  l o c a t i o n  by t h e  

depa r tmen t  o f  ecology.  

(i) Any county o r  c i t y  may d e t e r m i n e  t h a t  p o r t i o n  o f  a  one-hundred-  

y e a r - f l o o d  p l a i n  t o  be  i n c l u d e d  i n  i t s  mas t e r  program a s  l o n g  a s  such 

p o r t i o n  i n c l u d e s ,  a s  a  minimum, t h e  floodway and t h e  a d j a c e n t  l and  

e x t e n d i n g  landward two hundred f e e t  therefrom, 

(ii) Anv c i t y  o r  county  mav a l s o  i n c l u d e  i n  i t s  m a s t e r  p rou ram l and  

n e c e s s a r v  f o r  b u f f e r s  f o r  c r i t i c a l  a r e a s ,  a s  d e f i n e d  i n  c h a p t e r  36.70A 

RCW, t h a t  occur  w i t h i n  s h o r e l i n e s  o f  t h e  s t a t e ,  p r o v i d e d  t h a t  f o r e s t  

p r a c t i c e s  r e s u l a t e d  under  c h a p t e r  76.09 RCW, e x c e p t  c o n v e r s i o n s  t o  

n o n f o r e s t  l a n d  u s e ,  on l a n d s  s u b i e c t  t o  t h e  ~ r o v i s i o n s  of t h i s  

s u b s e c t i o n  ( 2 )  ( f )  (ii) a r e  n o t  s u b j e c t  t o  a d d i t i o n a l  r e a u l a t i o n s  under  

t h i s  c h a ~ t e r ;  

( g )  "Floodway" means t h o s e  p o r t i o n s  of  t h e  a r e a  o f  a  r i v e r  v a l l e y  

l y i n g  streamward from the '  o u t e r  l i m i t s  o f  a  w a t e r c o u r s e  upon which 
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f l o o d  w a t e r s  a r e  c a r r i e d  d u r i n g  p e r i o d s  of f l o o d i n g  t h a t  o c c u r  w i t h  

r e a s o n a b l e  r e g u l a r i t y ,  a l t hough  n o t  n e c e s s a r i l y  a n n u a l l y ,  s a i d  f l o o d w a y  

b e i n g  i d e n t i f i e d ,  under normal cond i t i on ,  by changes i n  s u r f a c e  s o i l  

c o n d i t i o n s  o r  changes i n  t y p e s  o r  q u a l i t y  of v e g e t a t i v e  ground c o v e r  

c o n d i t i o n .  The floodway s h a l l  n o t  inc lude  t h o s e  l a n d s  tha.t: can 

r e a s o n a b l y  be expec ted  t o  be  p r o t e c t e d  from f l o o d  wa te r s  b y  f l o o d  

c o n t r o l  d e v i c e s  main ta ined  by o r  maintained under l i c e n s e  f r o m  t h e  

f e d e r a l  government,  t h e  s t a t e ,  o r  a  p o l i t i c a l  s u b d i v i s i o n  of t h e  s t a t e ;  

( h )  "Wetlands" means a r e a s  t h a t  a r e  inundated  o r  s a t u r a t e d  by 

s u r f a c e  w a t e r  o r  ground wa te r  a t  a  f requency and d u r a t i o n  s u f f i c i e n t  t o  

s u p p o r t ,  a n d  t h a t  under normal c i rcumstances  do s u p p o r t ,  a p r e v a l e n c e  

o f  v e g e t a t i o n  t y p i c a l l y  a d a p t e d  f o r  l i f e  i n  s a t u r a t e d  s o i l  c o n d i t i o n s .  

Wetlands g e n e r a l l y  i n c l u d e  swamps, marshes, bogs, and  s i m i l a r  a r e a s .  

Wetlands d o  n o t  i n c l u d e  t h o s e  a r t i f i c i a l  wet lands i n t e n t i o n a l l y  c r e a t e d  

from nonwetland s i t e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  i r r i g a t i o n  and 

d r a i n a g e  d i t c h e s ,  g r a s s - l i n e d  swa le s ,  c a n a l s ,  d e t e n t i o n  f a c i l i t i e s ,  

was t ewa te r  t r e a t m e n t  f a c i l i t i e s ,  farm ponds, and l a n d s c a p e  a m e n i t i e s ,  

o r  t h o s e  w e t l a n d s  c r e a t e d  a f t e r  J u l y  1, 1990, t h a t  were u n i n t e n t i o n a l l y  

c r e a t e d  a s  a  r e s u l t  o f  t h e  c o n s t r u c t i o n  of  a  road,  s t r . e e t ,  o r  highway.  

Wetlands may i n c l u d e  t h o s e  a r t i f i c i a l  wet lands i n t e n t i o n a l l y  c r e a t e d  

from nonwetland a r e a s  t o  m i t i g a t e  t h e  convers ion  o f  w e t l a n d s .  

( 3 )  P r o c e d u r a l  t e rms  : 

( a )  "Gu ide l ines"  means t h o s e  s t a n d a r d s  adopted  t o  implement  t h e  

p o l i c y  of  t h i s  c h a p t e r  f o r  r e g u l a t i o n  o f  use of  t h e  s h o r e l i n e s  o f  t h e  

s t a t e  p r i o r  t o  adop t ion  o f  m a s t e r  programs. Such s t a n d a r d s  s h a l l  a l s o  

p r o v i d e  c r i t e r i a  t o  l o c a l  governments and t h e  depa r tmen t  i n  d e v e l o p i n g  

m a s t e r  programs;  

( b )  "Master  program" s h a l l  mean t h e  comprehensive u s e  p l a n  f o r  a  

d e s c r i b e d  a r e a ,  and t h e  u s e  r e g u l a t i o n s  t o g e t h e r  w i t h  maps, d i a g r a m s ,  

c h a r t s ,  o r  o t h e r  d e s c r i p t i v e  m a t e r i a l  and t e x t ,  a  s t a t e m e n t  of  d e s i r e d  

g o a l s ,  and  s t a n d a r d s  deve loped  i n  accordance  w i t h  t h e  p o l i c i e s  

e n u n c i a t e d  i n  RCW 90.58.020;  

( c )  " S t a t e  m a s t e r  program'' i s  t h e  cumula t ive  t o t a l  o f  a l l  m a s t e r  

programs approved o r  adop ted  b y  t h e  depar tment  o f  e c o l o g y ;  

( d )  "Development" means a  u se  c o n s i s t i n g  o f  t h e  c o n s t r u c t i o n  o r  

e x t e r i o r  a l t e r a t i o n  of  s t r u c t u r e s ;  d redging;  d r i l l i n g ;  dumping; 

f i l l i n g ;  removal o f  any sand ,  g r a v e l ,  o r  m i n e r a l s ;  b u l k h e a d i n g ;  d r i v i n g  

o f  p i l i n g ;  p l a c i n g  o f  o b s t r u c t i o n s ;  o r  any p r o j e c t  o f  a  pe rmanen t  o r  
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temporary nature which interferes with the normal public use of the 

surface of the waters overlying lands subject to this chapter at any 

state of water level; 

(e) "Substantial development" shall mean any development of which 

the total cost or fair market value exceeds five thousand dollars, or 

any development which materially interferes with the normal public use 

of the water or shorelines of the state. The dollar threshold 

established in this subsection (3) (e) must be adjusted for inflation by 

the office of financial management every five years, beginning July 1, 

2007, based upon changes in the consumer price index during that time 

period. "Consumer price index" means, for any calendar year, that 

year's annual average consumer price index, Seattle, Washington area, 

for urban wage earners and clerical workers, all items, compiled by the 

bureau of labor and statistics, United States department of labor. The 

office of financial management must calculate the new dollar threshold 

and transmit it to the office of the code reviser for publication in 

the Washington State Register at least one month before the new dollar 

threshold is to take effect. The following shall not be considered 

substantial developments for the purpose of this chapter: 

(i) Normal maintenance or repair of existing structures or 

developments, including damage by accident, fire, or elements; I 

(ii) Construction of the normal protective bulkhead common to 

single family residences; 

(iii) Emergency construction necessary to protect property from 

damage by the elements; 

(iv) Construction and practices normal or necessary for farming, 

irrigation, and ranching activities, including agricultural service 

roads and utilities on shorelands, and the construction and maintenance 

of irrigation structures including but not limited to head gates, 

pumping facilities, and irrigation channels. A feedlot of any size, 

all processing plants, other activities of a commercial nature, 

alteration of the contour of the shorelands by leveling or filling 

other than that which results from normal cultivation, shall not be 

considered normal or necessary farming or ranching activities. A 

feedlot shall be an enclosure or facility used or capable of being used 

for feeding livestock hay, grain, silage, or other livestock feed, but 

shall not include land for growing crops or vegetation for livestock 
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f e e d i n g  a n d / o r  graz ing ,  nor s h a l l  i t  inc lude  normal l i v e s t o c k  w i n t e r i n g  

o p e r a t i o n s ;  

( v )  C o n s t r u c t i o n  o r  m o d i f i c a t i o n  of n a v i g a t i o n a l  a i d s  s u c h  a s  

channe l  m a r k e r s  and anchor buoys; 

( v i )  Cons t ruc t ion  on s h o r e l a n d s  by an owner, l e s s e e ,  o r  c o n t r a c t  

p u r c h a s e r  o f  a  s i n g l e  fami ly  r e s i d e n c e  f o r  h i s  own use  o r  f o r  t h e  u s e  

of  h i s  o r  h e r  family,  which r e s i d e n c e  does no t  exceed a  h e i g h t  o f '  

t h i r t y - f i v e  f e e t  above ave rage  g r a d e  l e v e l  and which m e e t s  a l l  

r e q u i r e m e n t s  of t he  s t a t e  agency  o r  l o c a l  government h a v i n g  

j u r i s d i c t i o n  t h e r e o f ,  o t h e r  t h a n  requi rements  imposed p u r s u a n t  t o  t h i s  

c h a p t e r ;  

( v i i )  C o n s t r u c t i o n  of  a dock, i n c l u d i n g  a  community dock, d e s i g n e d  

f o r  p l e a s u r e  c r a f t  only,  f o r  t h e  p r i v a t e  noncommercial u s e  of t h e  

owner, l e s s e e ,  o r  c o n t r a c t  p u r c h a s e r  of  s i n g l e  and m u l t i p l e  f a m i l y  

r e s i d e n c e s .  Th i s  excep t ion  a p p l i e s  i f  e i t h e r :  ( A )  I n  s a l t  w a t e r s ,  t h e  

f a i r  m a r k e t  v a l u e  of t h e  dock d o e s  n o t  exceed two thousand  f i v e  hundred  

d o l l a r s ;  o r  ( B )  i n  f r e s h  wa te r s ,  t h e  f a i r  market va lue  o f  t h e  d o c k  does  

n o t  e x c e e d  t e n  thousand d o l l a r s ,  b u t  i f  subsequent c o n s t r u c t i o n  h a v i n g  

a  f a i r  m a r k e t  v a l u e  exceeding two thousand  f i v e  hundred d o l l a r s  o c c u r s  

w i t h i n  f i v e  y e a r s  of comple t ion  o f  t h e  p r i o r  c o n s t r u c t i o n ,  t h e  

s u b s e q u e n t  c o n s t r u c t i o n  s h a l l  b e  c o n s i d e r e d  a  s u b s t a n t i a l .  deve lopmen t  

f o r  t h e  p u r p o s e  o f  t h i s  c h a p t e r ;  

( v i i i )  Opera t ion ,  main tenance ,  o r  c o n s t r u c t i o n  o f  c a n a l s ,  

waterways,  d r a i n s ,  r e s e r v o i r s ,  o r  o t h e r  f a c i l i t i e s  t h a t  now e x i s t  o r  

a r e  h e r e a f t e r  c r e a t e d  o r  deve loped  a s  a p a r t  of  an  i r r i g a t i o n  sys tem 

f o r  t h e  p r i m a r y  purpose of  making u s e  o f  system w a t e r s ,  i n c l u d i n g  

r e t u r n  f l o w  and a r t i f i c i a l l y  s t o r e d  ground water  f o r  t h e  i r r i g a t i o n  of 

l a n d s  ; 

( i x )  The marking of  p r o p e r t y  l i n e s  o r  c o r n e r s  on s t a t e  owned l a n d s ,  

when s u c h  mark ing  does  n o t  s i g n i f i c a n t l y  i n t e r f e r e  w i t h  no rma l  p u b l i c  

use o f  t h e  s u r f a c e  o f  t h e  wa te r ;  

( x )  o p e r a t i o n  and main tenance  o f  any system o f  d i k e s ,  d i t c h e s ,  

d r a i n s ,  o r  o t h e r  f a c i l i t i e s  e x i s t i n g  on  September 8 ,  1975,  w h i c h  were 

c r e a t e d ,  deve loped ,  o r  u t i l i z e d  p r i m a r i l y  a s  a  p a r t  o f  a n  a g r i c u l t u r a l  

d r a i n a g e  o r  d i k i n g  system; 

( x i )  S i t e  e x p l o r a t i o n  and  i n v e s t i g a t i o n  a c t i v i t i e s  t h a t  a r e  

p r e r e q u i s i t e  t o  p r e p a r a t i o n  o f  a n  a p p l i c a t i o n  f o r  deve lopment  

a u t h o r i z a t i o n  under  t h i s  c h a p t e r ,  i f :  
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( A )  The a c t i v i t y  does no t  i n t e r f e r e  wi th  t h e  normal p u b l i c  u s e  of  

t h e  s u r f a c e  wa te r s ;  

( B )  The a c t i v i t y  w i l l  have no s i g n i f i c a n t  adverse  impact o n  t h e  

environment  i n c l u d i n g ,  bu t  no t  l i m i t e d  t o ,  f i s h ,  w i l d l i f e ,  f i s h  o r  

w i l d l i f e  h a b i t a t ,  water  q u a l i t y ,  and a e s t h e t i c  va lues ;  

( C )  The a c t i v i t y  does no t  i n v o l v e  t h e  i n s t a l l a t i o n  o f  a  s t r u c t u r e ,  

and upon comple t ion  of t h e  a c t i v i t y  t h e  v e g e t a t i o n  and l a n d  

c o n f i g u r a t i o n  of  t h e  s i t e  a r e  r e s t o r e d  t o  c o n d i t i o n s  e x i s t i n g  b e f o r e  

t h e  a c t i v i t y ;  

(D) A p r i v a t e  e n t i t y  seek ing  development a u t h o r i z a t i o n  u n d e r  t h i s  

s e c t i o n  f i r s t  p o s t s  a  performance bond o r  provides  o t h e r  e v i d e n c e  of 

f i n a n c i a l  r e s p o n s i b i l i t y  t o  t h e  l o c a l  j u r i s d i c t i o n  t o  e n s u r e  t h a t  t h e  

s i t e  i s  r e s t o r e d  t o  p r e e x i s t i n g  c o n d i t i o n s ;  and 

( E )  The a c t i v i t y  i s  no t  s u b j e c t  t o  t h e  permi t  r equ i r emen t s  of RCW 

90.58.550; 

( x i i )  The p r o c e s s  of removing o r  c o n t r o l l i n g  a n  a q u a t i c  n o x i o u s  

weed, a s  d e f i n e d  i n  RCW 17.26.020, t h r o u g h  t h e  use  of  a n  h e r b i c i d e  o r  

o t h e r  t r e a t m e n t  methods a p p l i c a b l e  t o  weed c o n t r o l  t h a t  a r e  recommended 

by a  f i n a l  envi ronmenta l  impact s t a t e m e n t  pub l i shed  by t h e  d e p a r t m e n t  

of a g r i c u l t u r e  o r  t h e  depar tment  j o i n t l y  wi th  o t h e r  s t a t e  a g e n c i e s  

under c h a p t e r  43.21C RCW. - 
Set. 3 .  RCW 90.58.090 and 1997 c 429 s 50 a r e  each  amended to read  

a s  f o l l o w s :  

(1) A m a s t e r  program, segment o f  a  m a s t e r  program, o r  an  amendment 

t o  a  m a s t e r  program s h a l l  become e f f e c t i v e  when approved  b y  t h e  

depar tment .  Wi th in  t h e  t ime p e r i o d  p r o v i d e d  i n  RCW 90.58.080,  each 

l o c a l  government s h a l l  have s u b m i t t e d  a  m a s t e r  program, e i t h e r  t o t a l l y  

o r  by segments ,  f o r  a l l  s h o r e l i n e s  o f  t h e  s t a t e  w i t h i n  i t s  j u r i s d i c t i o n  

t o  t h e  d e p a r t m e n t  f o r  review and a p p r o v a l .  

( 2 )  Upon r e c e i p t  of  a  proposed m a s t e r  program o r  amendment,  t h e  

depar tment  s h a l l :  

( a )  P r o v i d e  n o t i c e  t o  and o p p o r t u n i t y  f o r  w r i t t e n  comment b y  a l l  

i n t e r e s t e d  p a r t i e s  of r eco rd  a s  a  p a r t  o f  t h e  l o c a l  government r e v i e w  

p r o c e s s  f o r  t h e  p r o p o s a l  and t o  a l l  p e r s o n s ,  g roups ,  and a g e n c i e s  t h a t  

have r e q u e s t e d  i n  w r i t i n g  n o t i c e  o f  proposed m a s t e r  p r o g r a m s  o r  

amendments g e n e r a l l y  o r  f o r  a  s p e c i f i c  a r e a ,  s u b j e c t  m a t t e r ,  o r  i s s u e .  
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The comment period shall be at least thirty days, unless the department 

determines that the level of complexity or controversy involved 

supports a shorter period; 

(b) In the department's discretion, conduct a public hearing during 

the thirty-day comment period in the jurisdiction proposing the master 

program or amendment; 

(c) Within fifteen days after the close of public comment, request 

the local government to review the issues identified by the public, 

interested parties, groups, and agencies and provide a written response 

as to how the proposal addresses the identified issues; 

(d) Within thirty days after receipt of the local government 

response pursuant to (c) of this subsection, make written findings and 

conclusions regarding the consistency of the proposal with the policy 

of RCW 90.58.020 and the applicable guidelines, provide a response to 

the issues identified in (c) of this subsection, and either approve the 

proposal as submitted, recommend specific changes necessary to make the 

proposal approvable, or deny approval of the proposal in those 

instances where no alteration of the proposal appears likely to be 

consistent with the policy of RCW 90.58.020 and the applicable 

guidelines. The written findings and conclusions shall be provided to 

the local government, all interested persons, parties, groups, and 

agencies of record on the proposal; 

(e) If the department recommends changes to the proposed master 

program or amendment, within thirty days after the department mails the 

written findings and conclusions to the local government, the local 

government may: 

(i) Agree to the proposed changes. The receipt by the department 

of the written notice of agreement constitutes final action by the 

department approving the amendment; or 

(ii) Submit an alternative proposal. If, in the opinion of the 

department, the alternative is consistent with the purpose and intent 

of the changes originally submitted by the department and with this 

chapter it shall approve the changes and provide written notice to all 

recipients of the written findings and conclusions. If the department 

determines the proposal is not consistent with the purpose and intent 

of the changes proposed by the department, the department may resubmit 

the proposal for public and agency review pursuant to this section or 

reject the proposal. 
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(3) The department shall approve the segment of a master program 

relating to shorelines unless it determines that the submitted segments 

are not consistent with the policy of RCW 90.58.020 and the applicable 

guidelines. 

(4) The department shall apDrove the seqment of a master program 

relatinu to critical areas as defined bv RCW 36.70A.030(5) provided the 

master proaram seument is consistent with RCW 90.58.020 and applicable 

shoreline quidelines, and if the seqment provides a level of protection 

of critical areas at least equal to that ~rovided bv the local 

qovernment Is critical areas ordinances adopted and thereafter amended 

pursuant to RCW 36.70A. 060 (2) . 
(5) The department shall approve those segments of the master 

program relating to shorelines of statewide significance only after 

determining the program provides the optimum implementation of the 

policy of this chapter to satisfy the statewide interest. If the 

department does not approve a segment of a local government master 

program relating to a shoreline of statewide significance, the 

department may develop and by rule adopt an alternative to the local 

government's proposal. 

( (f5f) ) (6) In the event a local government has not complied with 

the requirements of RCW 90.58.070 it may thereafter upon written notice 

to the department elect to adopt a master program for the shorelines 

within its jurisdiction, in which event it shall comply with the 

provisions established by this chapter for the adoption of a master 

program for such shorelines. 

Upon approval of such master program by the department it shall 

supersede such master program as may have been adopted by the 

department for such shorelines. 

( (-(-6j) ) (7) A master program or amendment to a master program takes 

effect when and in such form as approved or adopted by the department. 

Shoreline master programs that were adopted by the department prior to 

July 22, 1995, in accordance with the provisions of this section then 

in effect, shall be deemed approved by the department in accordance 

with the provisions of this section that became effective on that date. 

The department shall maintain a record of each master program, the 

action taken on any proposal for adoption or amendment of the master 

program, and any appeal of the department Is action. The department's 

approved document of record constitutes the official master program. 
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Sec. 4 .  RCW 90.58.190 and 1995 c 347 s 311 are each amended to 

read as follows: 

(1) The appeal of the department's decision to adopt a master 

program or amendment pursuant to RCW 90.58.070 (2) or 90.58.090 ( (f4t) ) 

(5) is governed by RCW 34.05.510 through 34.05.598. 

(2) (a) The department's decision to approve, reject, or modify a 

proposed master program or amendment adopted by a local government 

planning under RCW 36.70A.040 shall be appealed to the growth 

management hearings board with jurisdiction over the local government. 

The appeal shall be initiated by filing a petition as provided in RCW 

36.70A.250 through 36.70A.320. 

(b) If the appeal to the growth management hearings board concerns 

shorelines, the growth management hearings board shall review the 

proposed master program or amendment solely for compliance with the 

requirements of this chapter ((am+&epter 3-)), the policy of 

RCW 90.58.020 and the applicable guidelines, the internal consistencv 

provisions of RCW 36.70A.070, 36.70A. 040 (4), 35.63.125, and 35A. 63.105, 

and chapter 43.21C RCW as it relates to the adoption of master programs 

and amendments under chapter 90.58 RCW. 

(c) If the appeal to the growth management: hearings board concerns 

a shoreline of statewide significance, the board shall uphold the 

decision by the department unless the board, by clear and convincing 

evidence, determines that the decision of the department is 

inconsistent with the policy of RCW 90.58.020 and the applicable 

guidelines. 

(d) The appellant has the burden of proof in all appeals to the 

growth management hearings board under this subsection. 

(e) Any party aggrieved by a final decision of a growth management 

hearings board under this subsection may appeal the decision to 

superior court as provided in RCW 36.70A.300. 

(3) (a) The department's decision to approve, reject, or modify a 

proposed master program or master program amendment by a local 

government not planning under RCW 36.7011.040 shall be appealed to the 

shorelines hearings board by filing a petition within thirty days of 

the date of the department's written notice to the local government of 

the department's decision to approve, reject, or modify a proposed 

master program or master program amendment as provided in RCW 

90.58.090 (2) . 
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(b) In an appeal relating to shorelines, the shorelines hearings 

board shall review the proposed master program or master program 

amendment and, after full consideration of the presentations o f the 

local government and the department, shall determine the validity of 

the local government's master program or amendment in light of the 

policy of RCW 90.58.020 and the applicable guidelines. 

(c) In an appeal relating to shorelines of statewide significance, 

the shorelines hearings board shall uphold the decision b y  the 

department unless the board determines, by clear and convincing 

evidence that the decision of the department is inconsistent with the 

policy of RCW 90.58.020 and the applicable guidelines. 

(d) Review by the shorelines hearings board shall be considered an 

adjudicative proceeding under chapter 34.05 RCW, the ~dminist rative 

Procedure Act. The aggrieved local government shall have the burden of 

proof in all such reviews. 

(e) Whenever possible, the review by the shorelines hearings board 

shall be heard within the county where the land subject to the proposed 

master program or master program amendment is primarily located. The 

department and any local government aggrieved by a final decision of 

the hearings board may appeal the decision to superior court as 

provided in chapter 34.05 RCW. 
.L 

(4) A master program amendment shall become effective after the 

approval of the department or after the decision of the shorelines 

hearings board to uphold the master program or master program 

amendment, provided that the board may remand the master program or 

master program adjustment to the local government or the department for 

modification prior to the final adoption of the master program or 

master program amendment. 

Sec. 5. RCW 36.70A.480 and 1995 c 347 s 104 are each amended to 

read as follows: 

(1) For shorelines of the state, the goals and policies of the 

shoreline management act as set forth in RCW 90.58.020 are added as one 

of the goals of this chapter as set forth in RCW 36.70A.020 without 

creatinq an order of priority amoncr the fourteen aoals. The goals and 

policies of a shoreline master program for a county or city approved 

under chapter 90.58 RCW shall be considered an element of the county or 

city's comprehensive plan. All other portions of the shoreline master 
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program for a county or city adopted under chapter 90.58 RCW, including 

use regulations, shall be considered a part of the county or city's 

development regulations. 

(2) The shoreline master program shall be adopted pursuant to the 

procedures of chapter 90.58 RCW rather than the aoals, policies, and 

procedures set forth in this chapter for the adoption of a 

comprehensive plan or development regulations. 

(3) The ~olicies, soals, and provisions of chapter 90.58 RCW and 

applicable quidelines shall be the sole basis for determininq 

compliance of a shoreline master proqram with this chapter except as 

the shoreline master proaram is required to complv with the internal 

consistency ~rovisions of RCW 36.70A.070, 36.70A.040(4), 35.63.125, and 

35A.63.105. 

(a) As of the date the department of ecoloqv approves a local 

government's shoreline master proqram adopted under applicable 

shoreline auidelines, the protection of critical areas as defined bv 

RCW 36.70A. 030 (5) within shorelines of the state shall be accomplished 

onlv throuah the local uovernment's shoreline master proqram and shall 

not be subiect to the procedural and substantive requirements of this 

chapter, except as provided in subsection (6) of this section. 

Ib) Critical areas within shorelines of the state that have been 

identified as meetinq the definition of critical areas as defined bv 

KCW 36.7OA.030!5), and that are subiect to a shoreline master Droaram 

adopted under apglicable shoreline quidelines shall not be subiect to 

the procedural and substantive requirements of this chapter, except as 

provided in subsection (6) of this section. Nothins in this act is 

intended to affect whether or to what extent aqricultural activities. 

as defined in RCW 90.58.065, are subiect to chapter 36.70A RCW. 

(c) The provisions of RCW 36.70A.172 shall not applv t o  the 

adoption or subseauent amendment of a local government's shoreline 

master proaram and shall not be used to determine compliance of a local 

aovernment's shoreline master proqram with chapter 90.58 RCW and 

a~plicable auidelines. Nothinq in this section, however, is intended 

to limit or chanqe the quality of information to be applied in 

protectina critical areas within shorelines of the state, as reauired 

bv chapter 90.58 RCW and applicable auidelines. 

(4) Shoreline master proqrams shall provide a level of protection 

to critical areas located within shorelines of the state that is at 

ESHB 1933.SL 



l e a s t  equa l  t o  t h e  l e v e l  of p r o t e c t i o n  p rov ided  t o  c r i t i c a l  a r e a s  bv 
t h e  l o c a l  sovernment ' s  c r i t i c a l  a r e a  o rd inances  adopted  and t h e r e a f t e r  

amended p u r s u a n t  t o  RCW 36.70A.060(2) .  

( 5 )  S h o r e l i n e s  o f  t h e  s t a t e  s h a l l  n o t  b e - c o n s i d e r e d  c r i t i c a l  a r e a s  

under t h i s  c h a p t e r  e x c e ~ t  t o  t h e  e x t e n t  t h a t  s r s e c i f i c  a r e a s  l o c a t e d  

wi th in  s h o r e l i n e s  o f  t h e  s t a t e  a u a l i f v  f o r  c r i t i c a l  a r e a  d e s i s n a t i o n  

based on t h e  d e f i n i t i o n  of c r i t i c a l  a r e a s  ~ r o v i d e d  bv RCW 36.70A. 0 3 0 ( 5 )  

and have been d e s i a n a t e d  a s  such bv a l o c a l  aovernment pursuant  t o  RCW 

36.70A.060 (2) . 
(6) I f  a  l o c a l  j u r i s d i c t i o n ' s  mas te r  prosram does no t  i n c l u d e  l a n d  

necessarv  f o r  b u f f e r s  f o r  c r i t i c a l  a r e a s  t h a t  o c c u r  w i th in  s h o r e l i n e s  

of  t h e  s t a t e ,  a s  a u t h o r i z e d  by RCW 9 0 . 5 8 . 0 3 0 ( 2 )  ( f ) ,  then t h e  l o c a l  

i u r i s d i c t i o n  s h a l l  c o n t i n u e  t o  r e q u l a t e  t h o s e  c r i t i c a l  a r e a s  and t h e i r  

r e q u i r e d  b u f f e r s  p u r s u a n t  t o  RCW 36.70A. 060 ( 2 )  . 
Passed by t h e  Housei A p r i l  25, 2003. 
Passed by t h e  S e n a t e  A p r i l  9 ,  2003. 
Approved by Yhe Governor May 15, 2003. 
F i l e d  i n  O f f i c e  o f  S e c r e t a r y  of S t a t e  May 15 ,  2003. 
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6 

8 
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10 
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'I4 
15 
16 - 
17 
l8 
l9 
20 
21 
22 
23 
24 
25 
26 

27 
28 
29 
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31 
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agencies argue that Ecology did not review the critical areas protections in shorelines 

before the adoption of ESHB 1933 - "the vast majority of counties and cities left the 

protection of critical areas along shorelines to their critical areas regulations adopted under 

the GMA" - and therefore existing shoreline master programs do not address protections for 

critical areas. Id. at 11-12. For this reason, the state agencies argue that critical areas 

within the shorelines of the state are not governed by shoreline master programs until 

Ecology approves the critical areas protections in those SMPs. 

The Washington Public Ports Association (WPPA) also filed an Amicus Brief on this issue. 

WPPA expresses concern that the Board's decision in this case "maintain the integrity of the 

overall framework [of the relationship between the applicability of the GMA and the SMA] 

that has resulted from such intense and often rancorous debate." Amicus Curiae Brief of 

the WPPA at 2. WPPA proposes that the Board find that the amendment to ACC 17.41 .I00 

applies exclusively within shorelines jurisdiction and addresses a topic that is inherently 

shorelines limited. Id. at 14. On its face, WPPA argues, the regulation is a shoreline 

regulation. Therefore, WPPA urges the Board should find that the amendment effectively 

seeks to amend the City's shoreline master program which should be remanded for 

conformance with the requirements for such an amendment under Ch. 90.58 RCW. Id. at 

15. 

Board Discussion 

As to the City's first argument, we find that the City did designate critical areas in the 

shorelines. The designation of "Areas With Which State or Federally Designated 

Endangered, Threatened, and Sensitive Species Have a Primary Association" and the 

designation of herring and smelt spawning areas as fish and wildlife habitat areas in 

Ordinance 2702 makes those areas in the shorelines "critical areas." RCW 36.70A.060. 

111 
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2 1 1  the marine shorelines critical areas regulation arise out of the interpretation of ESHB 1933. 1 
1 The other two arguments concerning the Board's jurisdiction to decide the issues relating to 1 

All parties and amicus curiae agree that ESHB 1933 transfers authority for governing critical I1 
4 
5 

8 11  areas in the shorelines of the state from the Growth Management Act to the Shoreline I 

The Board must therefore consider the meaning of ESHB 1933 in this regard in order to 

decide this issue. 

9 ( 1  Management Act. The dispute is over timing. The City argues that this change in authority 1 
11  made its shoreline master program (updated in 2000) the sole source of its critical areas I 

14 1 1  would be a ten year gap between the date when shoreline master programs were  the sole I 
12 
13 

15 1 1  means of regulating critical areas and when Ecology reviewed those plans for sufficiency of I 

regulations in the shorelines. City of Anacortes' Opposition Brief at 20. Petitioners argue 

that if such a change happened automatically upon the effective date of ESHB 1933, there 

16 1 1  critical areas regulations. Petitioners' Prehearing Brief at 22. The state agencies are I - 
17 l(similarly concerned that such an "automatic" and retroactive transfer of authority would I 

22 The first principle in construing legislation is to give effect to legislative intent. Sheehan v. 

l8 
l9 
20 

23 1 1  Transit Authority, 155 Wn.2d 740, 747, 2005 Wash. LEXlS 91 7 (2005). Here, t h e  I 

result in an unintended gap in critical areas protections. Amicus Brief of State Agencies at 

12-13. 

24 1 1  Legislature has made its intention in adopting ESHB 1933 very clear. In the first section of 1 
25 1 1  ESHB 1933, the Legislature expressly stated its intention that critical areas within the I 

I 
The legislature intends that critical areas within the jurisdiction of the shoreline 
management act shall be governed by the shoreline management act and that critical 
areas outside the jurisdiction of the shoreline management act shall be governed by 

26 
27 
00  

the growth management act. 
Section 1, Paragraph 3, ESHB 1933. 

shorelines of the state be governed by the Shoreline Management Act, while all other critical 

areas are governed by the Growth Management Act: 
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2 1 1  their positions regarding the time at which shoreline master programs will govern critical I 
I 

1 1  areas regulations in the shorelines. ESHB 1933 amends RCW 36.70A.480 in a variety of 1 

Both the City and the Petitioners point to the amendment in RCW 36.70A.480 to support 

ways, including a provision regarding the date upon which the shoreline master programs of 

local jurisdictions become the sole source of critical areas regulations in the shorelines: 

The purport of this provision relative to when master programs shall govern the protection of 

critical areas is ambiguous at best. The City claims it means that the City's existing 

shoreline master program governs critical areas in the shorelines and because it was last 

amended in 2000, it cannot be challenged here. Petitioners and the state agencies argue 

that this amendment means that critical areas in the shorelines will not be governed by the 

SMA until new master programs are enacted and approved according to the schedule 

adopted in RCW 90.58.080. 

7 
8 
9 

10 

12 

Because this provision is ambiguous, the Board must construe it to give effect to legislative 

As of the date the department of ecology approves a local government's shoreline 
master program adopted under applicable shoreline guidelines, the protection of 
critical areas as defined by RCW 36.70A.030(5) within shorelines of the state shall be 
accomplished only through the local government's shoreline master program and 
shall not be subject to the procedural and substantive requirements of t h i s  chapter, 
except as provided in subsection (6) of this section. 

RCW 36.70A.480(3)(a). 

1 1  intent. As cited above, the express legislative intent in enacting ESHB 1933 is to provide 

( 1  that critical areas within the jurisdiction of the Shoreline Management Act be governed by 

1 1  the Shoreline Management Act, while all other critical areas are governed by t h e  Growth 

Management Act. Section 1, Paragraph 3, ESHB 1933. 

1 1  CTED reads RCW 36.70A.480(3)(a) to mean that until such time as Ecology approves a 

1 1  new shoreline master program, protection of critical areas within the shorelines is governed 

I I by the GMA requirements for critical areas generally, including best available science 
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1 (BAS). CTED has issued guidance on this issue, advising that: I1 

9 11 While we agree that critical areas within the shorelines of the state are not stripped by 

2 
3 
4 
5 
6 
7 

1 1  ESHB 1933 of protections given to them by existing critical areas regulations, w e  do not I 

During the period of time between the effective date of ESHB 1933 and a local 
government's update of its SMP, the local government's GMA critical areas 
regulations continue to apply to designated critical areas throughout the jurisdiction. 
If the local government updates its critical areas ordinance under the GMA before it 
updates its Shoreline Mast Program then the GMA's BAS requirements will apply to 
the critical area update in the shoreline jurisdiction until the SMP is updated. 

Appendix B to Amicus Brief of State Agencies. 

14 1 1  expressed in ESHB 1933. As Petitioners point out, because of the statutory deadlines for I 

'I 
12 
13 

15 1 1  adopting new shoreline master programs, such a gap would result in a delay of 10 years. I 

agree that ESHB 1933 allows amendments to those regulations to continue to b e  governed 

by the GMA. We find it impossible to square such a result with the plain legislative intent 

16 1 1  Petitioners' Prehearing Brief at 22. By continuing to apply the GMA to critical areas I - 
17 11  regulations enacted between the time of the adoption of ESHB 1933 and the t ime Ecolog, , 

22 11 Because the Legislature could not have been plainer in indicating that it wants the boards to I 

l8 

20 
21 

23 1 1  apply the SMA rather than the GMA and BAS in reviewing challenges to critical areas I 

approves new shoreline master programs under the schedule adopted in RCW 90.58.080, 

this Board would be declining to conform its review of newly adopted critical areas 

regulations with the express legislative intent for that review until 201 1 (at the earliest). 

24 regulations in the shorelines, we cannot adopt this construction of ESHB 1933. 
25 1 1 

30 I1 programs adopted prior to its enactment. A legislative amendment is presumed to apply I 

26 
27 
28 
29 

31 1 1  prospectively unless there is clear legislative intention to apply it retroactively. "A legislative I 

The City argues that this means that its shoreline master program, adopted in 2000, 

governs critical areas regulations in the shorelines. To accept the City's position, the Board 

would have to determine that ESHB 1933 was meant to apply retroactively to master 

32 enactment is resumed to apply prospectively only and will not be held to apply I I 
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11 (1982). See also Margula v. Benfon Franklin Title, 131 Wn.2d 171, 930 P.2d 3 0 7 ,  1997 1 

I 
2 

retrospectively unless such legislative intent is clearly expressed." Puyallup v. Pac. 

Northwest Bell Tel. Co., 98 Wn.2d 443,450,656 P.2d 1035,1982 Wash. LEXI S 1727 

II Such a clear expression of retroactive application is not apparent in ESHB 1933. I 
5 
6 

- 

Wash. LEXlS 85 (1997); Barstad v. Stewart Title Guaranty Co., 145 Wn.2d 528,  39 P.2d 

934, (2002) Wash. LEXlS 109 (2001) (setting out conditions for retroactive application). 

O 11 in RCW 36.70A.480(4): I 

8 

9 

Shoreline master programs shall provide a level of protection to critical areas located 
12 within shorelines of the state that is at least equal to the level of protection provided 

In fact, retroactive application would contradict another expression of legislative intent found 

to critical areas by the local government's critical area ordinances adopted and 
thereafter amended pursuant to RCW 36.70Am060(2), 

RCW 36.70A.480(4). 

Before they can be assured of providing a level of protection "at least equal to t h e  level of 

18 ( 1  protection provided to critical areas by the local government's critical areas ordinance," I 
19 ( 1  shoreline master programs must be reviewed by Ecology for that purpose. According to the I 
20 I l ~m icus  Brief of the State Agencies, Ecology did not review those critical areas protections I 
21 11 before ESHB 1933 was adopted. This is evidently the case for the Anacortes Shoreline I 
22 11 Master Program. Under themterms of Anacortes' master program, critical areas regulations 
23 24 11 adopted for the City's critical areas generally govern critical areas in the shorelines: I 

The policies and regulations of this Master Program shall apply to all shorelines 
within the corporate limits of the City of Anacortes. Development within the 
shorelines must also comply with the City Comprehensive Plan, the Fidalgo Bay Sub- 
Area Plan, and the City Development Regulations (including critical a reas  
ordinances). 

City of Anacortes Shoreline Management Master Program, Section 3: Scope. 

32 through Ordinance 2702, it changed the regulations governing critical areas in i t s  I I 
3 0 
31 
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I 
2 
3 

shorelines. This change is an amendment to its master program and must be reviewed by 

Ecology. 

4 
5 
6 

8 

We note that the Legislature anticipated that critical areas regulations in the shorelines may 

be adopted and reviewed prior to adoption of the entire shoreline master program under 

revised shoreline guidelines. ESHB 1933 amends the SMA to provide that Ecology may 

approve the segment of a master program relating to critical areas: 

9 
10 
I 1  
12 
13 
14 

17 11 adopted and/or,updated after the effective date of ESHB 1933, the SMA applies -1 

The department shall approve the segment of a master program relating to critical 
areas as defined by RCW 36.70A.030(5) provided the master program segment is 
consistent with RCW 90.58.020 and applicable shoreline guidelines, and if the 
segment provides a level of protection of critical areas at least equal to t h a t  provided 
by the local government's critical areas ordinances adopted and thereafter amended 
pursuant to RCW 36.70A.060(2). 

RCW 90.58.090(4). 

15 
16 

( 1  prospectively to ensure appropriate review by Ecology but does not delay application of the I 

By applying the procedural and substantive terms of the SMA to critical areas regulations 

22 I1 CAO in Ordinance 2702 must meet the requirements for a segment of a master program I 
20 
21 

23 11 relating to critical areas in the shorelines. RCW 90.58.090(4). Further, the segment of the 

SMA to those critical areas when they are amended. Accordingly, we find that Anacortes' 

repeal of prior critical areas regulations applicable in its shoreline and its adoption of a new 

24 ( 1  Anacortes' master program that relates to shoreline critical areas must be submitted to I 
25 
26 

30 11 state. This tracks RCW 36.70A.480(6) (adopted in ESHB 1933), which provides: I 

Ecology for review and approval before appeal to the Board may be had. 

27 
28 
2 9 

In this case, Ordinance 2702 also makes a finding that its shoreline master program 

includes land necessary for buffers for critical areas that occur within the shorelines of the 
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6 1 1  in sum, we find that, in Ordinance 2702, Anacortes repealed the critical areas regulations 

1 
2 
3 
4 

7 l(applicable in the shorelines under its master program and that its new CAO (to the extent it 

90.58.030(2)(f), then the local jurisdiction shall continue to regulate those critical 
areas and their required buffers pursuant to RCW 36.70A.060(2). 

Such a determination should also be reviewed by Ecology. 

11 applies in the shorelines) constitutes the segment of its master program which governs 

)I  protection of critical areas in the shorelines. Review of the critical areas segment of 

1 1  Anacortes' master program is governed by the SMA and those new regulations become 

effective only after they have been presented to and approved by Ecology under the 

direction provided in ESHB 1933, that is, as containing regulations that protect the functions 

I I and values of critical areas in the shorelines. 

19 (1  construction of the statute we make. In this case, though, we find that the impact on 

l6 
17 
18 

2o llp rotections for critical areas in the shorelines is positive. First, we note that there is nothing 

As we have said, the foremost consideration in construing legislation is to give effect to 

legislative intent. At the same time, we cannot help but be concerned with the impact of any 

21 11 in this transfer of authority that in any way lessens protections for critical areas. ESHB 1933 

22 11 expressly provides that "[Slhoreline master programs shall provide a level of protection to 
23 
24 
25 
26 
27 

30 11 bear, will be of major assistance to the boards in applying sound scientific principles to the I 

critical areas located within shorelines of the state that is at least equal to the level of 

protection provided to critical areas by the local government's critical area ordinances 

adopted and thereafter amended pursuant to RCW 36.70A.060(2).11 Second, the  addition of 

Ecology's review and approval process can only benefit all parties, including the boards, in 

28 
29 

31 1 1  review of critical areas protections. 

assuring appropriate protections are in place. The expertise that Ecology offers in reviewing 

master programs and amendments, together with the inclusive process that it brings to 
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1 I / Conclusion: Those critical areas regulations governing critical areas in the shorelines of I 
2 1 )  Anacortes adopted by Ordinance 2702 must be reviewed by Ecology to ensure that they I 

I1 RCW 90.58.090(4). Until those regulations have been reviewed by Ecology, t h e  changes to I 

4 
5 
6 

8 11 critical areas regulations in the shorelines are not compliant and not ripe for Board review. I 

provide "a level of protection to critical areas located within shorelines of the state that is at 

least equal to the level of protection provided to critical areas by the local government's 

critical area ordinances adopted and thereafter amended pursuant to RCW 36.70A.060(2)." 

13 1 1  With regard to the buffer requirements applicable to forest habitat (as distinct f rom buffers I 
11 
12 

Forest Buffers (Issue 2) 

Positions o f  the Parties 

18 /(although that ACC ~ . 6 0 . 3 0 ( ~ ) ~  recommends that the City establish buffers on a case-by- I 

l4 
15 
16 
17 

19 [(case basis as shown in CTED's "example codern7 it differs from CTED's recommendations I 

on wetlands, streams and shorelines), Petitioners argue that RCW 36.70A.050 and WAC 

365-190-080(b)(5) require that cities and counties designating critical areas must create 

buffer zones to separate incompatible uses from habitat areas. Petitioners state that 1 
1 

20 11 because it does not require buffer widths to be consistent with recommendations of WDFW. I 
21 
22 
23 
24 
25 

26 

Petitioners contend that the Ordinance lacks standards to determine appropriate buffer 

widths. Petitioners' Prehearing Brief at 25. 

27 
28 
29 
30 
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