
COURT OF APPEALS. DIVISION I1 
OF THE STATE OF WASHINGTON 

Respondent. I@ 

\ s. 

Edward A. Steward, . . I 1 

V 
Appellant. 

Clallam County Superior Court 

Cause No. 06-1 -00395-0 

The Honorable Judge Kenneth Williams 

Appellant's Opening Brief 

Manek R. Mistry 
Jodi R. Backlund 

Attorneys for Appellant 

BACKLUND & MISTRY 
203 East Fourth Avenue. Suite 404 

Olympia. WA 98501 
(360) 352-5316 

Fax: (866) 499-7475 



TABLE OF CONTENTS 

TABLE OF CONTENTS .......................................................................... i 

TABLE OF AUTHORITIES ................................................................... v 

ASSIGNMENTS OF ERROR ................................................................. x 

. . ISSUES PERTAINING TO ASSIGNMENTS OF ERROR ............... xu 
1. Did the trial court's instructions create an 
in~permissible mandatory presumption? Assignments of . . 

.................................................................. Error Nos. 1-4. xi1 

2. Did the trial court's instructions misstate the law and 
mislead the jury by conflating two vlzens reu elements? . . 
Assigninents of Error Nos. 1-4. ........................................ xli 

3 .  Did the trial court's instructions relieve the state of its 
burden to establish every element of the offense by proof 
beyond a reasonable doubt? Assignments of Error Nos. 1- 
4. xii 

4. Was Mr. Steward denied the effective assistance of 
counsel when his lawyer failed to object to Instructions No. 
2 l ?  Assignments of Error Nos. 1-5 .................................. sii 

5 .  Was Mr. Stem-ard denied the effective assistance of 
counsel when his lauyer failed to review the discovery ... 
with him? Assignments of Error Nos. 6-8. ..................... x111 

6. Was Mr. Steward denied the effectike assistance of 
counsel when his lawyer failed to discuss the case with ... 
him? Assignments of Error Nos. 6-8. ............................. xi11 



7. To obtain a conviction for Assault in the Second 
Degree. must the state allege and prove that the assault 
occurred under circumstances not amounting to Assault in 
the First Degree? Assignments of Error Nos. 9-14. ........ xiii 

8. Was the Information constitutionally deficient as to 
Count I1 because it failed to allege that the assault was 
committed under circun~stances not amounting to Assault 
in tlie First Degree'? Assignments of Error Nos. 9-14 ..... xiii 

9. Did the trial court's "to convict" instruction as to 
Count I1 onlit an essential element of that charge? ... 

..................................... Assignments of Error Nos. 9- 14. xlii 

10. Did Mr. Steuard's conviction of Count I1 violate due 
process because the prosecutor Lvas not required to prove 
that it occurred under circumstalices not amounting to 
Assault in the First Degree? Assignnlents of Error Nos. 9- 
14. xiii 

11. Was Mr. Steward denied his constitutional right to a 
jury trial because the jury did not determine each element 
of Count I1 beyond a reasonable doubt? Assignments of 
Error Nos. 9- 14. ............................................................... xiv 

12. Does the legislature's failure to define "assault" 
violate the constitutional separation of powers? 

.................................. Assignmelits of Error Nos. 15- 17. xiv 

13. Does the judiciallj created definition of "assault" 
violate the constitutional separation of powers? 

................................... Assigllments of Error Nos. 1 5- 17. xiv 

14. Does the judicial expansion of the crime of assault 
without legislative input violate the constitutional 
separation of powers? Assignments of Error Nos. 15-1 7. 

xiv 

15. Does the separation of powers doctrine require the 
legislature to define crimes with something more than a 
bare circular reference to the crime itself? Assignments of 
Error Nos. 15- 1 7. ............................................................. xiv 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS ................. 1 

I. The court's instructions created a mandatory 
presumption and relieved the state of its burden to 
prove that Mr. Steward knew his actions would 
promote o r  facilitate commission of the crimes charged. 
............................................................................................. 8 

11. Defense counsel should have objected and taken 
exception to Instruction No. 21. ..................................... 15 

111. Mr. Steward was denied the effective assistance of 
counsel because his attorney failed to review the 
discovery and  discuss the case with him. ...................... 18 

1V. The state failed to allege and the instructions failed to 
require proof that the assault occurred under 
circumstances not amounting to Assault in the First 

............................................................................... Degree 21 

A. The Information was deficient as to Count I1 because 
it omitted an essential element of the charge. ................... 25 

B. The "to convict" instruction omitted an essential 
element of Assault in the Second Degree. as charged in 
Count 11. ............................................................................ 26 

V. RCW 9A.36.021(l)(c) violates the separation of powers. 
........................................................................................... 28 

A. The legislature has failed to define tlze core meaning 
...................................................... of the crime of assault. 28 

B. The judiciary has enlarged the definition of "assault" 
to criminalize more and more conduct over the past 100 

................................................................................. years. 3 0 



C .  Two recent cases incorrectly limit the legislature's 
responsibility to define crimes. ......................................... 33 

D. This court should adopt a rule requiring the legislature 
to adequately define the conduct that constitutes a crime. 36 

E. Counts I and I1 must be reversed and the charges 
.......................................................................... dismissed. 38 

CONCLUSION ....................................................................................... 38 



TABLE OF AUTHORITIES 

................................ Nqffizan 1.. i l r c r ~ ~ .  455 F.3d 926 (9th Cir. 2006) 19, 21 

....... In re Winship, 397 U.S. 358, 90 S.Ct. 1068. 25 L.Ed.2d 368 (1 970) 27 

A4cA14un~7 1). Rich~rdson. 397 U.S. 759. 90 S.Ct. 1441. 25 L.Ed.2d 763 
(1970) .................................................................................................... 16 

ibi'orisset/e I: CTnited,Ctutes. 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 288 
...................................................................................................... (1 952) 9 

Morrison 1: OILson, 487 U.S. 654. 108 S.Ct. 2597. 101 L.Ed.2d 569 (1988) 
.............................................................................................................. 29 

h7z~ne.c 1). ,\f~/eller, 350 F.3d 1045 (9th Cir. 2003) ............................... 19, 21 

Pope v. Illinois, 481 U.S. 497. 107 S.Ct. 191 8. 95 L.Ed. 2d 439, (1987). 27 

Sann'st~.onz v. Montunu, 442 U.S .  510. 99 S.Ct. 2450,61 L.Ed.2d 39 (1979) 
................................................................................................................ 9 

Sc~ntohello v. iVe11. York. 404 U.S. 257. 30 L. Ed. 2d 427. 92 S. Ct. 495 
(1971) .................................................................................................... 18 

Stricklund v.- Wu.shington, 466 U.S. 668. 104 S. Ct. 2052. 80 L. Ed. 2d 674 
(1 984) .................................................................................................... 16 

Strickl~nd I?. it'kshi~glon. 466 U.S. 668. 104 S.Ct. 2052. 80 L.Ed.2d 674 
(1984) ........................................................................................ 16. 17, 18 

....................................... G..S. I?. BUSS. 404 U.S. 336. 92 S.Ct. 515 (1971) 29 

Ci~ited States I?. Bluylock. 20 F.3d I 45 8 (9th Cir. 1994) .................... 19. 2 1 



Ci7ilt.d State., 1% . Rizzo . 409 F.2d 400 (7th Cis . 1969) . cert. denied 396 U.S.  
91 1 . 90 S.Ct. 226 . 24 L.Ed.2d 187 (1969) ............................................ 32 

WASHINGTO\ CASES 

Hov~~ell I? . Winters . 58 Wash . 436. 108 Pac . 1077 ( 19 10) ................... 3 1 . 32 

Peel.cle~ 1. . 'Pzlgc~/ S O Z I ~ L I  Tug & Ben-ge C ' o  .. 13 Wn.2d 485 . 125 P.2d 68 1 
.................................................................................................... (1 942) 32 

Stote Ott.ned F ~ I .  e ~ / s  I. . Suthei.Ie~nc1. 1 24 Wn . App . 400 . 1 0 1 P.3d 880 
(2004) .............................................................................................. 2 1. 25 

......... . . . Stcrte v . .4zpitui*te. 140 Wn.2d 138 . 995 P.2d 3 1 (2000) 21 22 23 24 

..................... . . State v . B1.ovi.n. 147 Wn.2d 330 . 58 P.3d 889 (2002) 9 27 28 

State v . Cl?uvez. 134 Wn . App . 657 . 142 P.3d 11 10 (2006) ......... 34. 35. 36 

..................... State v . Christensen . 153 Wn.2d 186. 102 P.3d 789 (2004) 21 

State v7 . Cronin. 142 Wn.2d 568 . 14 P.3d 752 (2000) ................... 10. 11 . 15 

State v . David . 134 Wn . App . 470 . 141 P.3d 646 (2006) ............. 33 . 34 . 36 

State v . Deal. 128 Wn.2d 693 . 91 1 P.2d 996 (1996) ................................ 14 

State ~j . Derflyke. 149 Wn.2d 906 . 73 P.3d 1000 (2003) ............................ 28 

St~rte I. . DiLucio . 121 Wn.App. 822. 90 P.3d 1141 (2004) ....................... 28 

Stute I> . D O Z I ~ / N J  . 128 Wn.App. 555 . 11 6 P.3d 1012 (2005) ................... 27 

State . Evans . 154 Wn.2d 438 . 1 14 P.3d 627 (2005) .............................. 10 

.................... State I.' . Fernandez . 89 Wn . App . 292 . 948 P.2d 872 (1997) 11 

.State 1. . Franks. 105 Wn.App. 950 . 22 P.3d 269 (2001) ........................... 26 



Stcrte I:  Fi.u:ier.. 8 1 Wn.2d 628. 503 P.2d 1073 (1 972) ...................... 32 . 33 

Slcrte I. Gurcia . 20 Wn.App. 401 . 579 P.2d 1034 (1978) ......................... 33 

S ~ L I ~ C  I. . Ge~.clt\. Wn.App. .. 150 P.3d 627 (2007) ......................... 13 

St~lte I. . Goblc.13 1 Wn.App. 194. 126 P.3d 821 (2005) ... 1 1 . 13 . 14 . 15 . 17 

Srerte I ?  Horton . 136 Wn . App . 29 . 146 P.3d 1227 (2006) ........................ 16 

Stc~le I .  .Jcr~~e\ . 48 Wn . App . 353 . 739 P.2d 1 161 (1987) ................... 18 . 19 

S/cr/e 1) . ./one 5 .  106 W ~ I  . App . 40 . 2 1 P.3d 1 172 (200 1 ) ...................... 27 . 28 

Stufe I. . Kiehl . 128 Wn . App . 88 . 1 13 P.3d 528 (2005) ............................. 27 

State I >  . Kjorslik. 1 17 Wn.2d 93 . 8 12 P.2d 86 (1991) ............................... 26 

Stcrte . Leyda . 157 Wn.2d 335 . 138 P.3d 610 (2006) .............................. 21 

Stclfe 1. . L ~ r e n z  . 152 Wn.2d 22 . 93 P.3d 133 (2004) ................................. 27 

Stcrte 1.: _McFodde17 . 42 Wash . 1 . 84 P . 401 (1906) ................................... 30 

State I. . Merten.5. 148 Wi1.2d 820 . 64 P.3d 633 (2003) ................... 9, 14. 15 

State v . ,Wills. 154 Wn.2d 1 . 109 P.3d 41 5 (2005) .................................... 27 

State 1: Moreno . 147 Wn.2d 500 . 58 P.3d 265 (2002) ........... 28. 29 . 30 . 33 

State I, . Pittil;7crn . 134 Wn . App . 376 . - P.3d (2006) ....................... 16 

State . Pun.sulun . 156 Wn.2d 875. 133 P.3d 934 (2006) ......................... 21 

Stcrte I . Rundhu11.a . 133 Wi1.2d 67 . 94 1 P.2d 661 (1 997) ..................... 9 . 27 

Stclte 1: Reichenhcrch . 153 Wn.2d 126 . 10 1 P.3d 80 (2004) ............... 16 . 17 

Stute I. . Reid . 74 Wn . App . 281. 872 P.2d 1135 (1994) ............................ 15 

Stute v Roberts . 142 Wn.2d 471 . 14 P.3d 713 (2000) .................. 10. 11 . 15 

Stute I: Rzish. 14 Wn.2d 138 . 127 P.2d 41 1 (1942) .................................. 32 

vii 

................................. 



Stute I:  Shnfer . 120 Wash . 345 . 207 P . 229 (1922) ........................... 3 1. 32 

Stute L: Snzith . - W11.2d . P.3d . 2007 Wash . LEXIS 199 
? ?  (2007) .................................................................................................... 33 

Sltrte I! . Smith. 131 Wn.2d 258 . 930 P.2d 917 (1997) ............................... 28 

S / ~ I / C J  1. .~'/cI*cII.\. 127 W n  . App . 269 . 1 10 P.3d 1 179 (2005) ..................... 21 

State . Ward. 148 Wn.2d 803 . 64 P.3d 640 (2003) ........................... 23 . 24 

CONSTITUTIONAL PROVISIONS 

U.S. Const . Amend . V .............................................................................. 25 

U.S. Const . Amend . VI ..................................................................... 15 . 18 

U.S. Const . Amend . XIV .................................................................... 25, 26 

Wash . Const . Article I . Section 22 ................................................ 15, 16 . 18 

Wash . Const . Article I . Section 3 .......................................................... 25 

Wash . Const . Article 11. Section 1 ............................................................ 28 

Wash . Const . Article 111, Section 2 ......................................................... 28 

Wash . Const . Article IV . Section 1 ...................................................... 28 

STATUTES 

Fornzer RCW 10.99.040 ............................................................... 2 1. 22 . 24 

Fori7ler . RCW 10.99.050 ........................................................................... 24 



RCW 9A.04.060 ........................................................................................ 35 

RCW 9A.08.020 ........................................................................................ 10 

RCW 9A.32.030 ........................................................................................ 25 

RCW 9A.36.01 1 .................................................................................. 25 . 30 

. . . . . RCW 9A.36.021 .......................................................... 24 25 26 28 36 37 

RCW 9A.36.03 1 ........................................................................................ 37 

RCW 9A.36.041 ........................................................................................ 37 

RCW 9A.36.140 ........................................................................................ 22 

RCW 9A.56.020 ........................................................................................ 38 

RCW 9A.56.030 ....................................................................................... 38 

RCW 9A.56.040 ........................................................................................ 38 

RCW 9A.56.050 ........................................................................................ 38 

RCW 9A.56.190 ........................................................................................ 12 

RC W 9A.76.170 ........................................................................................ 34 

Rem . & Bal . Code SS 2746 ...................................................................... 30 

OTHER AUTHORITIES 

ABA's Standards for Criminal Justice ...................................................... 18 

RPC 1.1 ..................................................................................................... 18 

RPC 1.4 ..................................................................................................... 18 

11 WPIC 35.50 ............................................................................................... 32 



ASSIGNMENTS OF ERROR 

I .  The trial court erred by providing the jury with an erroneous definition 
of knowledge. 

2. The trial court erred by giving Instruction No. 21. which reads as 
follows: 

A person knows or acts hnominglq or with 
hnomledge when he 01- she is auare of a fact. facts. or 
circunistances or result described b> law as being a crime. 
uliether or not the person is aware that the fact, 
circunistance or result is a crime. 

If a person has information which would lead a 
reasonable person in the same situation to belie\ e that facts 
exist which are described by lau as being a crime. the jury 
is permitted but not required to find that he or she acted 
with knowledge. 

Acting knouingly or with knowledge also is 
established if a person acts intentionally. 
Instruction 2 1. Supp. CP. 

3. Instruction No. 2 1 contained an improper mandatory presumption. 

4. Iiistruction No. 21 impermissibly relieved the state of its burden of 
establishing an element of the offense by proof beyond a reasonable doubt. 

5. Mr. Steward was denied the effective assistance of counsel by his 
failure to object to Instruction No. 2 1 .  

6. Mr. Steward was denied the effective assistance of counsel by his 
attorney's failure to review the discovery with him. 

7. Mr. Steward was denied the effective assistance of counsel by his 
attorney's failure to discuss the case with him. 

8. The trial court erred by failing to inquire after Mr. Steuard testified 
that his attorney had not re\iewed the discovery or discussed the case uith 
him. 

9. The Information mas constitutionallq deficient as to Count I1 because 
it omitted an element of Assault in the Second Degree. 



10. Mr. Steward's conviction of Assault in the Second Degree violated 
due process because the prosecutor mas not required to prove that he acted 
under circ~imstances not amounting to Assault in the First Degree. 

1 1 .  The trial court's "to con\,ict" instruction omitted an elenlent of Assault 
in the Second Degree. 

12. The trial court erred by giving Instruction No. 24. which reads as 
follous: 

To con\ ict the Defendant of the crime of ASSAULT IN 
THE SECOND DEGREE as charged in Count 11. each of the 
following elements of the crinle must be p r o ~ e d  beyond a 
reasonable doubt: 

(1) That on or about a period of time between April 1. 
2006 and April 20. 2006 the Defendant. or one mith whom he mas 
an accomplice. assaulted Scott Schroeder uith a deadly weapon; 
and 

(2) That the acts occurred in the State of Washington. 
If you find from the evidence that each of these elements 

has been proved beyond a reasonable doubt. then it will be your 
duty to return a verdict of guilty. 

On the other hand. if. after weighing all the evidence. you 
have a reasonable doubt as to any one of these elements, then it 
will be your duty to return a verdict of not guilty. 
Instruction No. 24. Supp. CP. 

13. The trial court's instructions as a whole allowed conviction without 
proof of all essential elements of Assault in the Second Degree. 

14. Mr. Steward was denied his constitutional right to a jury trial in Count 
11 because the jury did not determine whether or not he acted under 
circumstances not amounting to Assault in the First Degree. an essential 
element of Assault in the Second Degree. 

15. The statutory and judicial scheme criminalizing assault violates the 
separation of powers doctrine. 

16. The trial court erred by instructing the jury with a definition of 
-'assault" created and expanded by the judiciasy. 



17. The trial court erred bq giving Instruction No. 25. uhich reads as 
f?,llous: 

An assault is an intentional touching or striking of the 
person of another that is harmf~~l  or offensive. .4 touching or 
striking is offensi~e. if the touching or striking uould offend an 
ordinarj person who is not unduly sensiti\,e. 

An assault is also an act. with unlawful force. done with 
intent to create in another apprehension and fear of bodily injurj 
and which. in fact. creates in another a reasonable apprehension 
and imminent fear of bodily injury e\.en though the actor did not 
actually intend to inflict bodily injur). 
Instruction No. 25. Supp CP. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

E d ~ a r d  Steward was charged u ith Kidnapping in the First Degree 
and Assault in the Second Degree. To prek ail on its accomplice theory of 
liability. the state mas required to prove that Mr. Steward provided aid 
LX ith knowledge that his actions uould pronlote or facilitate the charged 
crimes. The court's instructions allowed the jury to colivict even if Mr. 
Steuard did not knou that his actions would promote or facilitate the 
charged crimes. 

1. Did the trial court's instructions create an impermissible 
mandatory presumption? Assignments of Error Nos. 1-4. 

2. Did the trial court's instructions misstate the law and mislead 
the jury by conflating two wens rect elements? Assignments of 
Error Nos. 1 -4. 

3 .  Did the trial court's instructions relieve the state of its burden 
to establish every element of the offense by proof beyond a 
seasonable doubt? Assignments of E i ~ o r  Nos. 1-4. 

4. Was Mr. Steward denied the effective assistance of counsel 
when his lavqer failed to object to Instructioils No. 21? 
Assignments of Error Nos. 1-5. 

xii 



Prior to trial. Mr. Steuard mas offered a plea bargain involving a 
reduction of charges. t i ~ e  >ears in custody. and no enhanceme~lts. He 
rqjected the offer. At trial. he testified that his attorney had not reviewed 
the discover> mith hini. and had not discussed the case mith him. The trial 
.i iidge did not inquire about these statements. and the prosecutor did not 
take an> steps to ensure that Mr. Steward had bee11 adequatelj represented 
prior to and during trial. 

5 .  Was Mr. Steuard denied the effective assistance of counsel 
ishen his lawyer failed to re\ iew the discover> with hini? 
Assignnients of Error Nos. 6-8. 

6. Was Mr. Steward denied the effective assistance of counsel 
when his lawyer failed to discuss the case with him? Assignments 
of Error Nos. 6-8. 

Count I did not allege that the assault fias committed under 
circumstances not amounting to Assault in the First Degree. The court's 
-'to con\.ict" instruction did not require proof of this element. 

7. To obtain a con~iction for Assault in the Second Degree. must 
the state allege and prove that the assault occurred under 
circumstances not amounting to Assault in the First Degree? 
Assignments of Error Nos. 9- 14. 

8. Was the Information constitutionally deficient as to Count I1 
because it failed to allege that the assault was committed under 
circumstances not amounting to Assault in the First Degree? 
Assignments of Error Nos. 9-14. 

9. Did the trial court's '*to convict" instruction as to Count I1 omit 
an essential element of that charge? Assignments of Error Nos. 9- 
14. 

10. Did Mr. Steward's conviction of Count I1 violate due process 
because the prosecutor was not required to prove that it occurred 
under circumstances not amounting to Assault in the First Degree? 
Assignments of Error Nos. 9- 14. 

. . . 
X l l l  



1 1 .  Was Mr. Steward denied his constitutional right to ajury trial 
because the jury did not determine each element of Count I1 
beyond a reasonable doubt? Assignments of Error Nos. 9-1 4. 

The Washington legislature has criminalized assault, but has not 
defined the core meaning of that crime. In the absence of a legislative 
definition. the judiciary has. over the course of more than a century. 
defined and expanded the core meaning of assault without input from the 
legislature. 

12. Does the legislature's failure to define "assault" \ iolate the 
constitutional separation of pouers? Assignments of Error Nos. 
15-17. 

13. Does the judicially created definition of "assault" violate the 
constitutional separation of powers? Assignments of Error Nos. 
15-17. 

14. Does the judicial expansion of the crime of assault uithout 
legislative input violate the constitutional separation of powers? 
Assignments of Error Nos. 15-1 7. 

15. Does the separation of pouers doctrine require the legislature 
to define crimes with something more than a bare circular 
reference to the crime itself! Assignments of Error Nos. 15- 17. 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

Someti~iie prior to April of 2006. Scott Schroeder stole betueen 

$400 and $500 from Eduard S t e ~ a r d .  RP ( 1  1/7/06) 18. 57. 98-99 

(1 1/8/06) 15-1 7. Schroeder testified that he offered to buy drugs for Mr. 

Steward. u h o  sent his friend Harold Herring with cash to complete the 

deal. Schroeder pocketed the money, called Mr. Steward. and told him 

"now me're even." RP (1 1/8/06) 15-1 6. According to Schroeder. he stole 

the money in retaliation for a bogus drug deal in which Mr. Steward sold 

him counterfeit metliamphetsniine. RP (1 1/8/06) 15- 17. 

Schroeder acknowledged that he'd embarrassed Herring by taking 

the money from under his nose. RP (1 1/8/06) 16. Herring confirmed that 

he mas angrj at Schroeder, felt responsible for the missing money, wanted 

to sake face. and was "quite willing to go out there and mess with 

Schroeder." RP (1 1/7/06) 132-133. 

On April 1 ot" or 1 1 t". Mr. Steward went with Herring and Travis 

Reader to recover his money from Schroeder. who mas at the house of 

Mike Doty. RP (1 1/7/06) 18. 58-60, 100-101. 104-105. 165-167. Reader 

had his o u n  reasons for being angrj at Schroeder-- Schroeder had 

allegedly raped a friend of Reader's-- and he'd already been looking for 

Schroeder on his oun. RP (1 1/7/06) 164. When Mr. Steward called 



Reader and told him he'd located Schroeder. Reader grabbed a heavj 

hammer and \+ent to Dot>'s house to beat up  Schroeder (although not 

necessarilj uitli the lianimer.) RP (1 1/7/06) 167. 

Accounts differed regarding what happened uhen the three 

reached Doty's house. According to Doty. Herring. Reader and 

Schroeder. the three entered or forced their way in. armed with guns and 

the hammer. and demanded return of the money at gunpoint. RP ( 1  1/7/06) 

21-22 102-106. 133. 172-174: RP (11/8/06) 19-22. 

According to Mr. Steuard, Herring and Reader went into the house 

without him while he parked the car. RP ( 1  1/8/06) 149. He mas unaware 

that either of them mere armed. and denied having a weapon himself. RP 

(1 1/8/06) 148. 155-156. He entered the house a minute later. and found 

Reader yelling at Schroeder while Herring tried to calm Doty. who was 

upset that the commotion might result in an eviction. RP (1 1/8/06) 150- 

15 1. Mr. Steuard told Reader to sit doun. and then yelled at Schroeder 

himself. demanding his money and threatening to "kick his ass" if it 

weren't forthcoming. RP (1 1/8/06) 15 1-1 52. 

The witnesses agreed that Schroeder then called his girlfriend and 

told her to g i ~ e  Mr. Steward money hidden in a closet at their house, and 

that Mr. Steward left to get the money. RP (1 1/7/06) 27-29. 108-1 09. 175- 

177; RP (1 1/8/06) 23-24.27. 152-158. According to Mr. Steward, Reader 



remained at Dotj's with Schroeder because he wanted to discuss the 

alleged rape, and Herring remained to keep Reader from getting out of 

control. RP ( 1 118106) 1 54- 1 55. 

The other witnesses testified to a different ~e r s ion  of elrents. 

According to Doty. Schroeder suggested that Herrii~g and Reader hold him 

until Mr. Stenard got the monej. and Mr. Stenard directed Heiring and 

Reader to keep Schroeder at Dot>'s house until they heard from him. RP 

(1 1/7/06) 28-29. Herring. Reader. and Scl~roeder all testified that Mr. 

Steward instructed them to keep Schroeder at Doty's. RP (1 1/7/06) 11 1. 

177: RP (1 1/8/06) 28. 

After Mr. Steward had been gone for a while. Herring, Reader, and 

Schroeder left Doty's house in Schroeder's car. RP (1 1/7/06) 33, 11 7. 

183. 187-1 88. Dotj testified that Herring recei~ed a phone call, and then 

left with Reader and Schroeder. RP (1 1/7/06) 33. Herring testified that 

they left because Mr. Steward had instructed him over the phone to take 

Schroeder to another house. RP (1 1/7/06) 1 12- 1 13. Reader testified that 

they left because they all became paranoid that the police might come. and 

all of them (including Schroeder) had reasons they didn't want police 

contact. RP (1 1/7/06) 18 1 - 1 87. Schroeder testified that he had a warrant 

for his arrest. and became worried that his girlfriend might direct the 

police to Dotj's house. RP (1  1/8/06) 3 1. He told Reader that they should 



lea\ L'. and offered his car. RP ( 1  1/8/06) 32. 34. He testified that Herring 

made a phone call and receii ed instructions (from Mr. Stemard) to take 

him (Schroeder) to anotller house. RP ( 1  1/8/06) 32. He claimed that 

Reader dragged him outside uhile Herring held a gun to the back of his 

head. RP ( 1  1/8/06) 33. While Reader uas  driving. Schroeder (who uas  in 

the front passenger seat) opened the car door and jumped out. RP 

(1 1/8/06) 124-125. 188; RP (1  1/8/06) 35. 

Mr. Steward denied that he'd told Herring and Reader to hold 

Schroeder. denied iilstructing them to take Schroeder from Doty's to 

another house. and testified that he had no more contact with any of thein 

until the following daj . RP (1 1/8/06) 138- 173. 

Mr. Steward was charged mith Kidnapping in the First Degree and 

Assault in the Second Degree. CP 19. The operative language of Count I1 

alleged that "Defendant did intentionally assault another person. to wit: 

Scott Schroeder, with a deadly weapon." CP 20. The state also alleged 

that during the commission of both crimes. either he or an accomplice was 

ariued uith two firearms and one deadlj meapon. CP 19-20. 

Prior to trial, the state offered Mr. Steward a plea bargain 

invol\ ing reduced charges. a total of five years in custodj. and no firearm 

or deadly weapon enhancements. RP (1 211 5/06) 22. 27-28. 36-37. Mr. 

Steward rejected the proposal. RP (9122106) 4. Herring and Reader each 



accepted similar offers and testified against Mr. Steuard at trial. RP 

( I  1/6/06) 12. 14; RP ( 1  1/7/06) 93. 148-151. 160-161. 225 

Mr. Steward's theory at trial mias that he confronted Schroeder to 

get his money back. that he was unarmed and did not ever see a weapon in 

possession of either Herring or Reader. and that any kidnapping or assault 

with a deadly weapon occurred without his involveinellt after he had left 

Dotl's house. RP ( 1  1/6/06) 27-28: RP ( 1  1/7/06) 12; RP (1 1/9/06) 52-55. 

During his testimony. Mr. Steward told the jury that his attorney 

had never reliewed the disco~/erj  with him (other than 6 pages out of 

1 15). that he was first hearing the evidence at the same time it was 

presented to the jurj. that he was "just as shocked as everybody else in the 

courtroom." and that his attorney had "basically" never discussed the case 

with him. RP (1 1/8/06) 177-178. The trial judge never clarified these 

statements, and the prosecution did not take any steps to ensure and/or 

establish that Mr. Steward \?;as properly represented prior to and during 

the trial. RP. 

In its iilstructiolis to the jury. the court defined the term "assault" 

as follous: 

An assault is an inteiltional touching or striking of the 
person of another that is h a r m f ~ ~ l  or offensive. A touching or 
striking is offensive. if the touching or striking would offend an 
ordinary person who is not unduly sensitive. 



An assault is also an act. uith unlawful force. done with 
intent to create in another apprehension and fear of bodily injury 
and mhich. in fact. creates in another a reasonable apprehension 
and iml~~ ine~ l t  fear of bodily injury e\en though the actor did not 
actually intend to inflict bodily in-jurj. 
Instruction No. 25. Supp. CP. 

The court also instructed the juiy that -'A person commits the 

crime of ASSAULT IN THE SECOND DEGREE when under 

cjrcumstances not amounting to Assault in the First Degree. he or she 

assaults another wit11 a deadly weapon." Instruction No. 23. Supp. CP. 

The court did not define Assault in the First Degree. Court's Iilstructions. 

Supp. CP. The court's "to cont ict" instruction for Count I1 read as 

To convict the Defendant of the crime of ASSAULT IN 
THE SECOND DEGREE as charged in Count 11, each of the 
following elements of the crime must be proved beyond a 
reasonable doubt: 

(1) That on or about a period of time between April 1. 
2006 and April 20.2006 the Defendant. or one with whom he was 
an accomplice, assaulted Scott Schroeder with a deadly weapon; 
and 

( 2 )  That the acts occurred in the State of Washington. 
If 4 ou find from the evidence that each of these elements 

has been proved bejond a reasonable doubt. then it will be your 
dutj to return a verdict of guilty. 

On the other hand. if, after meighing all the evidence, you 
have a reasonable doubt as to any one of these elements. then it 
will be your duty to return a verdict of not guilty. 
Instruction No. 24. Supp. CP. 

Defense counsel submitted an instruction defining knowledge. 

The proposed i~lstruction read as follows: 



A person knows or acts knowingly or with 
hnouledge \\lien lie or she is aware of a fact, facts. or 
circumstances or result described bq lam as being a crime. 
~bhether or not the person is auare that the fact. 
circumstance or result is a crime. 

If a person has information which would lead a 
reasonable person in the same situation to believe that facts 
exist which are described bq lau as being a crime. the jury 
is permitted but not required to find that he or she acted 
with knouledge. 
Defendant's Proposed Instructions. Supp. CP. 

Instead of giving Mr. Steward's proposed instruction, the court 

gave a similar instruction that added the following language: '.Acting 

knowinglq or with knowledge also is established if a person acts 

intentionally." Instruction No. 21. Supp. CP. 

The court also instructed the jury on accomplice liability. 

Instruction No. 14 read as follou-s: 

A person who is an accomplice in the commission of the 
crime is guilty of that crime whether present at the scene or not. 

A person is an accomplice in the commission of the crime 
if: with knowledge that it will promote or facilitate the commission 
of the crime, he or she either: 

(1) solicits, commands. encourages. or requests another 
person to commit the crime: or 

(2) aids or agrees to aid another person in planning or 
committing the crime. 

The word 'aid' means all assistance whether given by 
words. acts. encouragement, support. or presence. A person u h o  is 
present at the scene and ready to assist by his or her presence is 
aiding in the commission of the crime. However. more than mere 
presence and knowledge of the criminal activity of another must be 
shown to establish that a person present is an accomplice. 
Instruction No. 14. Supp. CP. 



Mr. Steward was convicted of both counts, and the jury returned 

special verdicts finding that he was armed uith two firearms and a deadly 

meapon other than a firearm during the commission of each crime. 

Verdict Forms A and D. Special Verdict Forms for Count I a n d  Count 11, 

Supp. CP. Mr. Stebard's standard ranges here determined t o  be 77-102 

112onths (Count I)  and 22-29 months (Count 11). Following the  

recommelldations of a DOC presentence report, the trial judge imposed an 

exceptional sentence below the standard range of 48 months o n  Count I. 

concurrent with a 25-month standard-range sentence on Count 11. RP 

(1 2/15/06) 32-38. Consecuti\.e to this base sentence the court reluctantly 

added a total of 228 months in firearm and deadly weapon enhancements. 

Mr. Steward appealed his conviction. CP 6. 

ARGUMENT 

I. THE COURT'S INSTRLICTIONS CREATED A MANDATORY 
PRESUMPTION AND RELIEVED THE STATE OF ITS BURDEN TO 

PROVE THAT MR. STEWARD KNEW HIS ACTlOhS WOULD 
PROMOTE OR FACILITATE COMMISSION OF THE CRIMES 

CHARGED. 

An omission or misstatement of the law in a jury instruction that 

relieves the state of its burden to prove every element of the crime charged 

is erroneous and \ iolates due process. State 1). Thomas, 150 Wn.2d 821 at 



844, 83 P.3d 970 (2004): S t ~ ~ l e  v. Randha1t.u. 133 W11.2d 67 at 76. 941 

P.2d 661 (1997). A jurq instruction which nlisstates an element of an 

offense is not harmless unless it can be shown beyond a reasonable doubt 

that the error did not contribute to the verdict. Slale v B~,oi~w.  147 Wn.2d 

330 at 341. 58 P.3d 889 (2002). 

Furthermore. due process prohibits the use of conclusive 

presumptions in jurj instructions. Such presumptions conflict with the 

presumption of i~l~loce~lce and invade the factfinding function of the jury. 

State v Su~t~lge. 94 Qrn.2d 569 at 573. 618 P.2d 82 (1980). citing 

S~nd~strorn v .Montana, 442 U.S. 510. 99 S.Ct. 2450. 61 L.Ed.2d 39 

(1979)) and 1l4orin.wtte v. United States. 342 U.S. 246, 72 S.Ct. 240, 96 

L.Ed. 288 (1952). A conclusi\e presumption is one which requires the 

jury to find the existence of an elemental fact upon proof of the predicate 

fact(s). Seclttle v. Gellein. 112 Wn.2d 58 at 63. 768 P.2d 470 (1989). The 

Washington Supreme Court has "unequi\ ocallj rejected the [use of] any 

concI~s i \~e  presumption to find an element of a crime." because conclusi\e 

presun~ptions conflict uith the presumptioll of innocence and invade the 

province of the jury. Stute 1,. :l4ertens. 148 Wn.2d 820 at 834. 64 P.3d 633 

(2003). Furthermore. conclusive presumptiolls are unconstitutional, 

whether thej are judicially created or derived from statute. .Merten~, at 

834. 



Accomplice liability is premised upon an intentional act performed 

"uith knouledge that it ujill promote or facilitate the cominission of the 

crime ..." RCW 9A.08.020. When accomplice liability is submitted to the 

jury. the instructions must make clear that the defendant acted with the 

req~lisite knowledge. Stute 1.. El~~rn,c, 154 Wn.2d 438 at 45 1-45?. 1 14 P.3d 

627 (2005). Instructions that relieve the state of proving the correct 

knowledge elenlent for accolnplice liability require reversal. Evun\, 

szq?r~, Jee 0150 Stute 1). Roberts. 142 Wn.2d 471. 14 P.3d 713 (2000): 

St~rte I,. C180nin. 142 Wn.2d 568, 14 P.3d 752 (2000). 

In this case. a mandatorj presumption in the court's knowledge 

instruction combined with the accomplice liability instruction to relieve 

the state of its burden of proving that Mr. Steward acted with knowledge 

that his actions facilitated the charged crimes. Because of this, the 

convictions must be reversed and the case remanded for a new trial. 

Evans, sz4pra; Cronin, szlpm. 

To establish accomplice liability, the state was required to prove 

that Mr. Steward provided "aid." uith knowledge that it would promote or 

facilitate the commission of the crime.' RCW 9A.08.020: Instruction No. 

I Accolnplice liabilitj can also be premised on an agreement to provide aid, or on 
soliciting, commanding, encouraging, or requesting co~nmission of  the crime. However. 
since the verdict was in the form of  a general verdict, the availability of these alternatives is 
irrelevant: the jury may have convicted on the the00 that Mr. Steward aided the others in 



14. Supp. CP. The uord "aid" mas broad11 defined to include "all 

assistance" (other than mere presence.) Instruction No. 14. Supp. CP. In 

other words. to prote that Mr. Steuard provided "aid." the state was 

obligated to present evidence of an intentional act that helped further the 

charged crimes. 

Unfortunately. under Instructiol~ No. 21. the jurl was required to 

infer knomledge from the intentional act. even if Mr. Steward mere 

actuallq ignorant of his friends' intentions. Instruction No. 21 provides (in 

relevant past) that "[alcting knouingly or ~ i t h  knowledge also is 

established if a person acts intentionally ." Instruction No. 2 1. Supp. CP. 

Thus if the jury found that Mr. Steward did uny intentional act that helped 

further commission of the crime. Instruction No. 21 compelled them to 

conclude that he acted rn ith knowledge that his act mould promote the 

charged crime. even if he didn't know what his friends had planned for 

Schroeder. This relieted the prosecution of its burden to prove the 

requisite mental state. See State v Goble. 13 1 Wn.App. 194. 126 P.3d 82 1 

(2005); Cronin. J z[p~a: Roberts, s zpm. 

committing the charged crinies. See, cg., Sture 1.. Fe1.nut7clez. 89 Wn. App. 392 at 300. 948 
P.2d 872 ( 1997) 



The error uas  not harmlexs bejond a reasonable doubt. because the 

c\ idence of knouledge was contested. Mr. Stenard's theory of the case 

\$as that Herring and Reader had their o b n  reasons for disliking 

Schroeder: Reader because Schroeder had allegedly raped a friend. and 

Herring because Schroeder had previousl> humiliated him by stealing 

money intended for a drug purchase. RP ( 1  1/8/06) 16, 132-1 33, 164. Mr. 

Steward testified that he went. unarmed. to confront Schroeder to recover 

his money. and that he threatened to "kick his ass" if Schroeder didn't pay 

up. RP (1  1/8/06) 148. 150-152. 155-156. According to Mr. Steuard. ally 

kidnapping or assault occurred uithout his knowledge after he'd left the 

scene. RP (1 1/8/06) 138-1 73. 

The jury could have believed (1) that Mr. Steward attempted to rob 

Schroeder. by trying to recoter his money through the threatened use of 

force (.see RCW 9A.56.190). (2) that Mr. Steward did not intend to kidnap 

or assault Schroeder. and (3) that the attempted robbery furthered 

Herring's and Reader's plan (to kidnap and assault Schroeder for their 

oun  purposes). Since the attempted robberj was an intentional act, the 

jury was required (under Instruction No. 2 1) to conclude that Mr. Steward 

acted with knowledge that his attempted robberq would promote or 

facilitate the kidnapping and assault, e\ en if he were actually ignorant of 

the crimes that Herring and Reader intended. 



This is similar to the problem created by the erroneous knowledge 

instri~ction in Gohle, .sl~l,~,ir, where the accused was charged with 

assaulting a person whom he knew to be a law enforcement officer.' The 

trial court's "knowledge" instruction included language identical to that in 

Instruction 21 : "Acting knowingly or with knowledge also is established if 

a person acts intentionally." Gohle, at 202. The Court of Appeals 

reversed the conviction because this language could be read to mean that 

an  intentional assault established Mr. Goble's knowledge. regardless of 

t\ hether or not he actualljr knew the victim's status as a police officer: 

We agree that the instruction is confusing and ... allowed the 
jur!. to presume Goble knew Riordan's status at the time of the 
incident if it found Goble had intentionally assaulted Riordan. 
This conflated the intent and knowledge elements required under 
the to-convict instruction into a single element and relieved the 
State of its burden of proving that Goble knew Riordan's status if it 
found the assault was intentional. 
Gohle. at 203 .' 
Here, as in Goble, Mr. Steward was charged with an offense that 

included two mental states: the prosecution was required to prove (1) an 

' Although not an element of the charged offense. knowledge was included in the 
"to convict" instruction and thus became an element under the law of the case in Goble. 
Gohle ut 20 1. 

In State 11 G'eldts. _ Wn.App. , 150 P.3d 627 (2007). the court clarified that 
Goble applies to crimes with more than one ~ i ~ n s  reu element. In such cases. use of the 
instruction creates the possibility that a jurq will conflate the mental elements, thereby 
relieving the state of its burden. 



intentional act that helped further the charged crimes. and (2)  knouledge 

that the act nould promote or facilitate the charged crimes. As in Gohle. 

the inclusion of the final sentence in Instruction 21 mas erroneous: it 

required thejury to presume that Mr. Steward acted mith knowledge (that 

his actions would pronlote or facilitate the crimes). based on his 

intentional act (in confronting Schroeder and/or committing attempted 

robbery). This unconstitutionallq relieved the prosecution of its burden to 

p r o ~ e  that Mr. Steuard's intentional acts mere done uith knowledge that 

he mas promoting or facilitating the charged crimes. Gohle 

Furthermore. Instruction No. 2 1 ruils afoul of the rule against 

conclusory presumptions. ,\fei.ten~, supra. The instruction requires the 

elemental fact ("Acting knowingly or with knowledge" that he mas 

proinoting or facilitating the charged crimes) to be conclusi\ely presumed 

from the predicate fact ('-if a person acts intentionally...") Instruction No. 

2 1. Supp. CP. The use of a conclusive presulnption in a jurq instruction is 

harmless only if the reviewing court is convinced beyond a reasonable 

doubt that the same result would have been reached in the absence of the 

error. Stute I,. Deul. 128 Wn.2d 693 at 703. 91 1 P.2d 996 (1996). Here, as 

noted above. conflicting evidence was introduced regarding Mr. Steuard's 

-'guilty knowledge." Mr. Stemard testified that he was ignorant of 



Reader's and Herring's plan to kidnap and assault Schroeder: the others 

testified that he orchestrated the entire crinlinal episode. 

Given the general verdicts in this case. there is no way of knowing 

how the jury used the "knowledge" instruction. with its conclusive 

presumption. Accordingl~, the inlproper instructions were prejudicial. 

See. e.g.. Sture v. Reid. 74 Wn. App. 281 at 289. 872 P.2d 1135 (1994) 

(where jury maj  have relied solely on a permissive inference instruction to 

establish element of fraudulent intent, re\,ersal is required because "[tlhere 

is no waj of knowing beqond a reasonable doubt whether the jury relied 

on the improper basis.") 

For all these reasons. the conviction must be reversed and the case 

remanded for a new trial. Goble, .\ zyru: L W e ~ * t ~ n ~ .  J U ~ T U :  Cronin, J zlpru, 

11. DEFENSE COUNSEL SHOULD HAVE OBJECTED A R D  TAKEN 

EXCEPTION TO INSTRCCTION NO. 21. 

l h e  Sixth Amendment to the United States Constitution guarantees 

that "In all criminal prosecutions. the accused shall enjoy the Right.. . to 

have the Assistance of Counsel for his defense." U.S. Const. Amend. VI. 

Similarly. Article I. Section 22 of the Washington State Constitution 

declares that "In criminal prosecutions the accused shall have the right to 

appear and defend in person, or b~ counsel.. ." Wash. Const. Article I, 



Section 22. The right to coi~nsel is the right to the effective assistance of 

counsel. i S ~ r i ~ k l i l ~ d  I '  I/liishing/on. 466 L1.S. 668, 686. 104 S.Ct. 2052. 80 

L.Ed.2d 674 (1 984) (quoting LlilcA4ilnn I: Richnr.dron. 397 U . S .  759 at 771 

n. 14.90 S.Ct. 1441,25 L.Ed.2d 763 (1970)). 

An ineffective assistance claim presents a mixed question of lam 

and fact. requiring de nolto r e ~ i e u .  In re Fleming. 142 Wn.2d 853 at 865. 

16 P.3d 610 (2001); Stcrte I> Horton. 136 Wn. App. 29. 146 P.3d 1227 

(2006). An appellant claiming ineffecti~ e assistance must shou (1) that 

defense counsel's coiiduct uas  deficient. meaning that it fell belou an 

ob-jectil e standard of reasonableness: and (2) that the deficient 

performance resulted in prejudice. meaning "a reasonable possibility that. 

but for the deficient conduct, the outcoine of the proceeding would have 

differed." State v. Reichenhach, 153 Wn.2d 126 at 130. 101 P.3d 80 

(2004). citing ,S't~*ickl~md 1,. Wushington. 466 U.S. 668. 104 S. Ct. 2052, 80 

L. Ed. 2d 674 (1984): see al,o Stirte 1: Pittnzun, 134 Wn. App. 376 at 383. 

__ P.3d (2006). 

To prevail on a theory of accomplice liability. the state was 

required to prove that Mr. Stemard knew his actions promoted the charged 

crimes. Instruction No. 14. Supp. CP. Despite this. Mr. Steuard's 

attorney failed to object to the court's knouledge instruction. which 

erroneously contained a maildatorj presumption. RP (1 1/9/06) 1 1. This 



failure to object was deficient performance. A reasonably competent 

attorneq M O L I ~ ~  ha\ e been familiar M it11 the requirements of accomplice 

liabilit). mould hake been a\{are (from the G'ohle case) of the danger that 

the erroneous knowledge instruction could niislead the jury to presume 

knowledge from an intentional act.' and no~ l ld  have objected and taken 

exception to Instruction No. 2 1 .  Gohle, ~ L ~ I ' U  Indeed. defense counsel 

proposed an appropriate instruction. which did not include the offending 

language. but did not object or take exception when the court inserted the 

final sentence containing the mandatory presumption. Defendant's 

Proposed Instructions. Supp. CP. 

Mr. Steward M as prejudiced by the error. The instructions were 

nlisleading and contained an illegal mandatorj presun~ption. As a result. 

the jury would not have been able to properly to apply the accomplice 

instruction, and improperly imputed knowledge to Mr. Steward based on 

his attempt to commit robbery. Defense counsel's failure to object to the 

improper instruction denied Mr. Steward the effecthe assistance of 

counsel. St~icklund The conviction must be reversed, and the case 

remanded for a new trial. Reichenbnch, sz/pr.~i. 

4 Trial commenced in November. 2006. 1 1 months after Goblr mas published. 



111. MR. STEM A R D  \! AS D E N I E D  1 HE EFFECTIVE A S S I S T A U C E  O F  

C O l l N S E L  BE( 4 1  S E  HIS A T T O R R E 1  FAILED T O  R E V I E W  T H E  

DISCO\ ER\. A \ D  DISCIISS T H E  C A S E  N I T H  HIM. 

As noted above. the Sixth Amendment and Article I, Section 22 

guarantee the effective assistance of counsel. In evaluating an attorney's 

performance, a court may look to the ABA standards for guidance. 

Reviewing the discovery with the accused should be the first step 

in an! defense inbestigation. because defense counsel must find out if the 

client agrees or disagrees mith the evidence that might be produced at trial. 

A reasonablj competent attorney revieu s police reports (and other 

discovery materials) with the client. and thoroughly discusses the merits of 

the case at some point during the representation. This is in keeping with 

the Rules of Professional Conduct, as w-ell as the ABA's Standards for 

Criminal Justice. See, e.g., RPC 1.1 ("Competence"). RPC 1.4 

("Communication"), ABA Criminal Justice Defense Standard 4-3.8 

("Dutj to Keep Client Informed"). und ABA Criminal Justice Defense 

Standard 4-5.1 (*'Advising the Accused"). 

Plea bargaining is an essential component of the criminal justice 

system. .Ytute 1%. Juulges. 48 Wn. App. 353 at 362. 739 P.2d 1161 (1987). 

citing Suntohello v. hTe~1 York. 404 U.S. 257 at 260.30 L. Ed. 2d 427. 92 

S. Ct. 495 (1971). The Sixth Amendment to the federal constitution and 



Article I. Section 22 of the Washington constitution guarantee the 

effectike assistance of counsel during plea negotiations. Jcrine.c, czlpivr, at 

362. Duri~lg plea bargaining, coullsel must actually and substantiallq 

assist the defendant in deciding uhether or not to plead guilty. Juiyles, at 

362. This includes con~municating actual offers. discussing tentative 

offers. and outlining the strengths and meaknesses of the case so that the 

accused can know what to expect and can make an informed judgment in 

deciding to reject an offer and go to trial. Jumes, at 362. Thus. for 

example, an attorney's failure to adequatelj research the legal landscape 

(including pending petitions for cei.tiorari to the U.S. Supreme Court) may 

require reinstatement of a plea offer. Hojjnzun v. Aruve. 455 F.3d 926 (9th 

Cis. 2006). 

Ineffective assistance of counsel during plea bargaining requires 

reversal uhenever confidence in the outcome of the case is undermined. 

Jnme~,  strpru, at 363-364. This standard is met whenever there is a 

reasonable probability that the accused would have accepted a plea offer 

in the absence of defense counsel's error. Hoffnzun v A~.uve. at 941 -942; 

Junzes, .strpra, ui 363-364. Upon remand. the accused must be given the 

opportunity to accept the plea offer previously made. Hoff?zan 1.. Aruve. 

at 942-943: A2lne.s I,. ~24zreller.. 350 F.3d 1045 at 1057 (9th Cis. 2003): 

United S'tutes v. Blu~lock. 20 F.3d 1458 at 1469 (9th Cis. 1994). 



In this case. Mr. Steuard testified that his attome!, never reviewed 

the discover) with him. and never discussed the merits of the case. RP 

( 1 1/8/06) 177-1 78. At no point did defense counsel contradict this 

testimonj. Neither the court nor the prosecutor made any inquiry about 

this testimony to ensure that Mr. Steward was adequatelj represented. 

Prior to trial. Mr. Steuard had been offered a plea bargain similar 

to that accepted by his codefendants. which mould have resulted in a five- 

year sentence, uith no enhancements. RP (12/15/06) 22, 27-28. 36-37. 

B j  proceeding to trial, Mr. Steward faced a standard range of 77-1 02 

months 011 Count I. along with four n~andatorq firearm enhancements and 

two mandatorj deadly weapon enhancements, for a total range of 305-330 

months. CP 9. If defense counsel had reviewed the discovery and other 

police reports with Mr. Steward, there is a reasonable probability that he 

mould h a ~ e  accepted the offer. A candid discussion of the strength of the 

state's case-- which included testimony from two apparently disinterested 

eyewitnesses (Dot4 and his girlfriend Cindy Smith)-- mould likely have 

persuaded Mr. Steward to accept the offer. even in the face of his ongoing 

protestations of innocence. Accordingly. the conviction must be reversed 

and the case remanded to the trial court. Prior to a new trial. Mr. Steward 

must be given the opportunity to plead guiltj to the state's plea offer. 



IV. THE STATE FAILED TO ALLEGE A\D THE I\STRUCTIONS FAILED 
TO REQl IRE PROOF THAT THE ASSAl LT OCCURRED IJNDER 

CIRCUMSTAhCES NOT AMOUhTl\C TO ASSAL LT IN THE FIRST 
DECREE. 

The elelnents of all offense are determined uith referellce to the 

language of the statute. See Str~te I?. Leyda, 157 Wn.2d 335 at 346. 138 

P.3d 610 (2006); State I]. Stevens. 127 Wn. App. 269 at 274. I10 P.3d 

1 179 (2005). The meaning of a statute is a question of la& reviewed de 

nuvo. State O~isned Forests I :  Szlther-land 124 Wn. App. 400 at 409. 101 

P.3d 880 (2004). The court's inquiry "aluays begins with the plain 

language of the statute." Stare 1%. Chr.i,s.ten.cen. 1 53 Wn.2d 186 at 194. 102 

P.3d 789. (2004). If the statute's meaning is plain on its face. then the 

court must give effect to that plain meaning as an expression of legislative 

intent. Sutherland, sziprv. at 409; .see rllso Stcrtc I: Pzrnsalun. 156 Wn.2d 

875. 133 P.3d 934 (2006) ("Plain language does not require construction;" 

Punsulun, at 879. citations on?itteur>. The court must interpret statutes to 

give effect to all language used. rendering no portion meaningless or 

superfluous. Szltherland at 4 10. 

In State 1.. Azpitarte. 140 Wn.2d 138 at 141. 995 P.2d 31 (2000). 

the Supreme Court examined.former. RCW 10.99.040(4)(b). uhich 



punished as a class C felon) anq assault in violation of a no contact order 

-'that [did] not amount to assault in the first or second degree." For~zer 

RCW 10.99.040(4)(b). The Supreme Court gave effect to the plain 

language of the statute. and held that the prosecution was required to 

allege and prove an assault not amounting to assault in the first or second 

degree to obtain a conviction for Assault in Violation of a Protection 

Order: 

[Wlithout a shouing of ambiguitq. me deri1.e the statute's meaning 
from its language alone .... By finding that any assault can elevate a 
\~iolation of a no-contact order to a felony. the Court of Appeals 
reads out of the statute the requirement that the assault "not 
amount to assault in the first or second degree." We will not delete 
language from a clear statute even if the Legislature intended 
soniethiiig else but failed to express it adequatelq. 
Azpiturte, at 142. 

RCW 9A.36.021(l)(c) defines Assault in the Second Degree as 

follows: 

(1 )  A person is guilty of assault in the second degree if he or she. 
under circuinstances not amounting to assault in the first degree: 
...( c) Assaults another with a deadly weapon. 

Here, as in Azpit~lrte, the statute is clear and unambiguous: it 

exempts from the crime any acts that constitute a first-degree assault. 

RCW 9A.36.02 l(1). Accordingly. the absence of a first-degree assault is 

an essential element of the crime. which must be alleged in the 



Information. included in the "to con\ ict" instructions. and proved to a jurj 

be) ond a reasonable doubt. ilrpitcrrfe, .t ztl,i.u 

In S'tnfe v. M2rr.d 148 Wn.2d 803. 64 P.3d 640 (2003). the Supren~e 

Court reinterpreted Azpilurfe, restricting its application in certain limited 

circunis~ances. Applying convoluted logic. the Court in Wurd held that 

the language at issue in Azl?itur/e ("does not amount to assauit in the first 

o r  second degree") was only an essential element of Assault in Violation 

of a No Contact Order if the defendant was also charged with Assault in 

the First or Second Degree. 

Under l t i~rd ,  if the defendant was not also charged with Assault in 

the First or Second Degree. the state was not required to allege or prove 

that the assault in violation of the no contact order did "not amount to 

assault in the first or second degree." The legislature's goal. according to 

the Supreme Court. was to punish assault in violation of a no contact order 

as a felony. but not if the defendant was already charged with another 

felony assault: 

Since the State did not charge Ward or Baker with first or second 
degree assault. the State was not required to allege that petitioners' 
conduct did not amount to assault in the first or second degree ... 
The omitted language is not necessarj to find felony violation of a 
no-contact order because the State did not additionally charge first 
or second degree assault. Accordingly, all elements of the crime 
were submitted to the jury for a finding beyond a reasonable doubt. 
Ward, supru, at 8 13-8 14. 



It is difficult to imagine hou Firid', reinterpretation of ilzpilul'te 

vould applj to this case. As the Supreme Court made clear in W~rl.dl, its 

holding uas  based on the assumption that a defendant could be conkicted 

of Assault in the First (or Second) Degree. or of Assault in Violation of a 

No-Contact Order. but not of both. 

RCW 9A.36.021 cannot be read in the same fashion. Nothing in 

the statute permits the state to charge a defendant uith both a higher 

degree charge and a lower degree charge for the same cond~ic t .~  Thus 

Ptilrd :s limitation on Azpiturte does not affect RC W 9A.36, and has no 

bearing on Mr. S t e ~ a r d ' s  case. 

Furthermore, the statute in I/tr~/rd u as structured differently than 

RCW 9A.36.021. The substantive crime addressed in Ward was the 

b'[w]illful kiolation of a court order issued under [certain provisions 

authorizing such orders] ." Fornzer RC W 10.99.040(4) (1 997) and.former4 

RCW 10.99.050(2) (1997). Other provisions of each statute varied the 

penalty depending on the circumstances; these provisions did not create 

separate crimes. but instead enhanced the sentence for the base crime. 

Pt'rrrd. supra. at 8 12-8 13. B j  contrast. there is no single statute defining a 

base crime of assault and setting varj ing penalties based on the 

The only exception is for alternative charges. 



circumstances of the crime. See RCW 9A.36 generallj. Instead. the 

phrase "~~nde r  circumstances not amoiunting to assault in the first degree" 

is contained in the very pro\,ision defining the substantive crime itself. 

RCW 9A.36.021. It is not set forth in a separate provision establishing 

penalties for a base crime. 

This structure is identical to the structure used in RCW 9A.36.011. 

which requires that Assault in the First Degres be committed with intent to 

inflict great bodilj. harm: 

(1) A person is guilty of assault in the first degree if he or she, uith 
intent to inflict great bodily harm ... 
[commits one of the acts described in the statute.] 
RCW 9A.36.011 

Just as the intent to inflict great bodily harm is an element of 

Assault in the First Degree. the absence of a first-degree assault is an 

element of Assault in the Second Degree. This court is not free to 

disregard the legislature's choice of language and read this element out of 

the statute. St/ther.lu~d, sz/pr.cr. 

A. The Information was deficient as to Count I1 because it omitted an 
essential element of the charge. 

A criminal defendant has a constitutional right to be fully informed 

of the charge he or she is facing. This right stems from the Fifth. Sixth 

and Fourteenth Amendments to the Federal Constitution, as lvell as Article 

I, Section 3 and Article I, Section 22 (amend. 10) of the Washington State 



Constitution. A cllallenge to the constitutional sufficiency of a charging 

document may be raised at any time. Sfcite 1'. Kjor,svik. 11 7 Wn.2d 93 at 

102. 8 12 P.2d 86 ( 1991 ). Where the Information is challenged after 

berdict. the rebieuing court construes the document liberally. Kjorsl>ik, at 

105. The test is whether or not the necessar! facts appear or can be found 

bq fair construction in the charging document. Kjorc1,ik. at 105-106. If 

the Information is deficient. no prejudice need be shoun. and the case 

must be dismissed without prejudice. Stuie 11. Frcrnks, 105 Wn.App. 950. 

22 P.3d 269 (2001). 

In this case. the operative language of Count I1 alleges that Mr. 

Steward "did intentionallq assault another person ... with a deadly 

ueapon ..." CP 20. It does not allege that the crime occurred '*under 

circuinstances not amounting to assault in the first degree." as required by 

RCW 9A.36.021. Because of this, the Inforination is deficient as to Count 

I1 and dismissal is required. even ill the absence of prejudice. Kjorsvik, 

supra. 

B. The "to convict" instruction omitted an essential element of 
Assault in the Second Degree. as charged in Count 11. 

The Due Process Clause of the Fourteenth Amendment requires 

the state to prove every element of an offense beyond a reasonable doubt. 

U.S. Const. Amend. XIV: In 1.e Mrin.rhip, 397 U.S. 358 at 364. 90 S.Ct. 



1068, 25 L.Ed.2d 368 (1 970). Jury instructions. when taken as a uhole. 

must properly inform the jury of the applicable law. Stute I'. Dozrgl~rs, 128 

Wn.App. 555 at 562, 1 16 P.3d 101 2 (2005). ,411 o~liission or inisstatement 

of the lam in a jurq iilstruction that relieves the state of its burden to prove 

ehery element of the crime charged is erroneous and violates due process. 

Sl~rte v. Thon~crs. 150 Wn.2d 821 at 844. 83 P.3d 970 (2004); Stute I: 

Rundhult a. 133 Wn.2d 67: 941 P.2d 661 (1  997). The failure to instruct on 

all the elements of an offense is a constitutional error that may be raised 

for the first time on appeal. State v. LMills, 154 Wn.2d 1 at 6. 109 P.3d 415 

(2005). The error is presumed to be prejudicial. State v. Kiehl. 128 Wn. 

App. 88 at 91. 1 13 P.3d 528 (2005). Reversal is required unless the 

prosecution can establish that the error was harmless beyond a reasonable 

doubt. State I, Jones. 106 Wn. App. 40 at 45.21 P.3d 1172 (2001). See 

Stutc v. Br.oltn. 147 Wn.2d 330 at 341. 58 P.3d 889 (2002); h'eder v. 

Lhited States. 527 U.S. 1. 1 19 S.Ct. 1827. 144 L.Ed. 2d 35 (1 999); Pope 

I?. IIIin0i.s. 481 U.S. 497, 107 S.Ct. 191 8. 95 L.Ed. 2d 439. (1987). 

A "to convict" instruction must contain all the elements of the 

crime. because it serves as a "yardstick" by which the jury measures the 

evidence to determine guilt or innocence. State I?. Lorenz. 152 Wn.2d 22 

at 3 1. 93 P.3d 133 (2004). The jurq has the right to regard the "to convict" 

instruction as a complete statement of the law. Stare I> Smith, 13 1 Wn.2d 



258 at 263. 930 P.2d 91 7 ( 1  997) ('.S~nith I"). The adequacy of a "to 

convict" instruction is re\ iewed u't. ~ O I Y ) .  State I.?. Deryke, 149 Wn.2d 906 

at 91 0. 73 P.3d 1000 (2003). 

The "to convict" instruction for Count I1 did not require the jury to 

find that the assault was committed "under circumstances not amounting 

to assault in the first degree." as required bj RC W 9A.36.02 I (1). Because 

the instruction oinitted an essential element. the assault convictioil must be 

reversed and the case remanded for a nea trial nith proper instructions. 

Jones, sz~pm: B I + O T V ~ ,  supru. 

V. RCW 9A.36.021(1)(~) VIOLATES THE SEPARATION OF POWERS. 

A. The legislature has failed to define the core meaning of the crime 
of assault. 

The doctrine of separation of powers is derived from the 

constitutional distribution of the government's authority into three 

branches. Stute I: ,Vloreno. 147 W11.2d 500 at 505. 58 P.3d 265 (2002) 

The state constitution divides political pomer into legislative authority 

(article 11, section 1). executive power (article 111. section 2). and judicial 

power (article IV. section 1). 1l4oreno, at 505. Each branch of 

government uields only the pourer it is given. Moreno, at 505: Stciie v. 

DiLuzio. 121 Wn.App. 822 at 825. 90 P.3d 1141 (2004). 



The purpose of the doctrine of separation of pomers is to pre~ent  

one branch of governn~ent from aggrandizing itself or encroaching upon 

the "fundamental functions" of another. ltkoi.er70, at 505. A violation of 

separation of powers occurs whenever "the activity of one branch 

threatens the independence or integrity or in\ ades the prerogatives of 

another." L2for.eno, at 506. citcrtions oi?iittec/. Judicial independence is 

threatened whenever the judicial branch is assigned or allowed tasks that 

are inore properly accomplished by other branches. Abfol~eno ui 506. citing 

~ V o r ~ r i ~ o n  1'. Ol,~on, 487 U.S. 654 at 680-681. 108 S.Ct. 2597. 101 L.Ed.2d 

569 (1988). 

It is the function of the Legislature to define the elements of a 

crime. State I,. Wads1t~or.il7. 139 Wn.2d 724 at 734, 991 P.2d 80 (2000). 

This is so "because of the seriousness of criminal penalties, and because 

crinlillal punishment usually represents the moral condemnation of the 

community.. . This policy embodies 'the instinctive distastes against nlen 

languishing in prison unless the lawmaker has clearly said thej should."' 

US. v. Bass. 404 U.S .  336 at 348. 92 S.Ct. 515 (1971).  citation^ omitted. 

The legislature has criminalized assault; however it has not defined 

the core meaning of that crime-- the verb *'assault." See, generullj: RCW 



0 ~ . 3 6 . "  Instead. it has employed a circular deiinition ( i n  effect. an 

"assault is an assault"). and allowed the judiciarq to define the conduct 

that is criminalized. The appellate courts have done so. enlarging the 

definition to criminalize more and more conduct over a period of many 

years. This violates the separation of powers. A4oreno. sziprcr. 

B. The judiciary has enlarged the definition of "assault" to criminalize 
more and more conduct over the past 100 years. 

At the turn of the last centurj. Washington's criminal code 

included a definition of assault. In 1906 the Supreme Court noted that 

"An assault is defined by the Code to be an attempt in a rude. insolent. and 

angry manner unlawfully to touch, strike. beat, or wound another person. 

coupled with a present ability to carry such attempt into execution." Stute 

v. L14cFndden. 42 Wash. 1 at 3. 84 P. 401 (1906). In 1909. the legislature 

adopted a new criminal code. The Supreme Court noted that the section 

dzfininp assault (Rem. & Bal. Code SS 2746) "was repealed by the new 

"liere are some statutes. not applicable here. which specifically define the 
elements of  certain assault-like crimes, without using the word b'assault" in the definition. 
See, e.g.,  RCW 9A.36.01 l(I)(b): "A person is guilty of  assault in the first degree if he or she, 
with intent to inflict great bodily hann: ... Administers. exposes. or transmits to or causes to 
be taken by another. poison, the human immunodeficiency virus as defined in chapter 70.34 
RCW, or any other destructive or noxious substance." See also, e.g.,  RCW 9A.36.03 1 
(I)(d): "A person is guilty of assault in the third degree if he or she ... With criminal 
negligence, causes bodily hann to another person by means of  a weapon or other instrument 
or thing likely to produce bodily harm." Because these subsections define the core conduct 
giving rise to critninal liability. they do not violate the separation of powers. " 



criminal code. and so far as \\e are able to disco1 er. the term assault is not 

defined in the latter act." I-io11'ell I>. Tl'iri/ei.\. 58 Wash. 436 at 438. 108 

Pac. 1077 ( 1  9 10). I11 the absence of a statutory definition. the Supreme 

Court imported a definition from the coinmon law, quoting from a treatise 

oil torts: 

"An assault is an attempt. with unlawful force, to inflict bodily 
injury upon another. accompanied with the apparent present ability 
to give effect to the attempt if not prevented. Such would be the 
raising of the hand in anger. with an apparent purpose to strike. and 
sufficiently near to enable the purpose to be carried into effect: the 
pointing of a loaded pistol at one mho is uithiil its range: the 
pointing of a pistol not loaded at one who is not aware of that fact 
and making an apparent attempt to shoot: shaking a whip or the fist 
in a man's face in anger; riding or running after him in threatening 
and hostile manner mith a club or other weapon; and the like. The 
right that is invaded here indicates the nature of the wrong. Every 
person has a right to complete and perfect immunity from hostile 
assaults that threaten danger to his person: 'A right to live in 
society without being put in fear of personal harm.-" Coolej. 
Torts (3d ed.). p. 278 
Ho~lell v. Winters. at 43 8. 

This common law definition was broader in scope than the pre-1909 code 

section. because it required only an apparent (as opposed to an actual) 

ability to inflict bodily injury. 

H o ~ t ~ e l l ~ , .  Winters u as a civil case. It was not until 1922 that the 

common law definition adopted by Ho~r,ell I >  Wintera was approved by the 

Supreme Court for use in a criminal case. In Stute v. Shuffer. 120 Wash. 

345 at 348-350. 207 P. 229 (1922). the Supreme Court. consistent mith its 



liolding in Ho~l~e l l  I,. Ilrin/er.,\, expanded the criminal definition of assault 

to c o ~  er sit~iatiolis where the defendant lacked the actual ability to inflict 

bodi l~  injury. The same definition mas endorsed again in t u o  cases from 

1 942. Peuslej) 1 7 .  Ptiger Sozrnd Tug & B~lrge C'o.. 13 Wn.2d 485. 125 P.2d 

68 1 (1 942) was a civil action for malicious prosecution which turned i l l  

part on the criminal law's definition of assault; Stute I,. Rzi.ch. 14 Wn.2d 

138. 127 P.2d 41 1 (1942) was a criminal case described by the court as 

being "indistinguishable" from Shufkr, szipr.Lr. Strrte I :  Rush. at 140. 

Thirtj years later. the core definition of "assault" expanded further. 

again without any input from the legislature. This expansion appeared in 

tIictcr in the Supreme Court's opinion in Stute t.. Fruzier. 8 1 Wn.2d 628. 

503 P.2d 1073 (1972). 111 that case. the Court (in dicta) quoted from a 

federal case on assault: 

There can in actuality be tu7o concepts in criminal law of 
assault as noted in United State5 I?. Rizzo, 409 F.2d 400. 403 (7th 
Cir. 1969). cert. denied, 396 U.S .  91 1, 90 S.Ct. 226, 24 L.Ed.2d 
187 (1969). 

One concept is that ail assault is an attempt to commit a 
batter]. There may be an attempt to commit a battery. and hence an 
assault. under circuinstances where the intended victim is unaware 
of danger. Apprehe~ision on the part of the victim is not an 
essential element of that type of assault. . . . 

The second concept is that an assault is .committed merely 
by putting another in apprehension of harm whether or not the 
actor actually intends to inflict or is incapable of inflicting that 
harm.' The concept is thought to ha~re been assimilated into the 
criminal lam from the lam of torts. It is usually required that the 
apprehension of harm be a reasonable one. 



Stute 1,. Frciziel., [ I /  630-63 1 . 

Follouing Fi-~~ziei.. Washington's judiciallj -created definition of 

assault was enlarged to include ( 1 )  actual battery (consisting of an 

unlawful touching with criminal intent. not i~ecessarily injurious). (2) an 

attempt to co~llnlit a battery (uhether or not injury u a s  intended). and (3) 

placing another in apprehension of harm (whether or not injury was 

intended). See, e.g.. State 1.. Garciu, 20 Wn.App. 401 at 403. 579 P.2d 

1034 (1978); State v. Strand. 20 W11.App. 768 at 780, 582 P.2d 874 

(1 978). These three definitions make up the core definition of the crime of 

assault today. See WPIC 35.50; see cllm Strrte v. Smith. 159 Wn.2d 778. 

__ P.3d . (2007) ("S'nzirh 11"). 

Since the legislature removed the statutory definition of assault 

from the criminal code in 1909. the judiciarj has stepped in to fill the 

vacuum and has undertaken to define the crime. This violates the 

separation of powers because it encroaches on a core legislative function. 

Moreno, supm; Wads~,orth, szrpra. 

C. T u o  recent cases incorrectly limit the legislature's responsibility to 
define crimes. 

Two recent decisions address the legislature's responsibility to 

define crimes. In Stute 1.. Dtrljid, the Court of Appeals interpreted 

fi 'ucfs~~~orth narrowly: 



When our Supreme Court ruled that the Legislature defines the 
elements of a crime. it meant that the Legislature must set out in 
the statute the essential elements of a crime ... It has never been the 
lam in Washington that courts cannot provide definitions for 
criminal elements that the Legislature has listed but has not 
specifically defined. Nor has this practice generally been viewed as 
a judicial encroachment on legislati~e powers. On the contrary. 
the judiciary would be acting contrarj to the Legislature's 
legitimate. express expectations. as me11 as failing to fulfill judicial 
duties. if the courts did not employ long-standing common-lam 
definitions to fill in legislative blanks in statutory crimes. The 
Legislature is presumed to know this long-standing common law. 
State v. David. 134 Wn. App. 470 at 481. 141 P.3d 646 (2006). 
citntions und footnotes omitted. 

In State t'. Cha~jez, 134 Wn. App. 657. 142 P.3d 1 11 0 (2006). the 

court expanded on David. In a past-published opinion. the court drew an 

analogy between the assault statute and those statutes defining the crimes 

of bail jumping. protection order violations. and criminal contempt: 

Although the legislature's function is to define the elements 
of a crime. the "legislature has an established practice of defining 
prohibited acts in general terms. leaving to the judicial and 
executive branches the task of establishing specifics." Wuds~~orth .  
139 Wn.2d at 743. For example, the bail-jumping statute 
criminalizes the failure to appear before a court. RCW 9A.76.170. 
but the courts determine the dates on mhich the defendant must 
appear. Wads~vorth. 139 Wn.2d at 736-37. In protection-order 
legislation, the legislzture specifies when the orders may be issued 
and the criminal intent necessary for a violation. but the courts 
determine the specific prohibitions. H7udsl;l~or.th. 139 Wn.2d at 737. 
The legislature has broadly defined the elements of criminal 
contempt as intentiollal disobedience to a judgment. decree. order. 
or process of the court, but the courts declare the specific acts of 
disobedience. Wuds~t'orth. 139 W11.2d at 737. The legislature's 
historj of delegating to the judiciarj how statutes will be 
specifically applied demonstrates that the practice does not offend 
the separation of powers doctrine ... 



('hli~lee, N /  667. 

I11 each of these situations-- bail j~un~ping. protection orders. and 

contempt-- the legislature has defined the general crime. and the 

remaining ter~ns are case-specific. For example. a bail-.jumping defendant 

is charged uith failing to appear on a specific court-ordered date 

applicable to her or his case onlj. A protection order violation is proved 

ui th  reference to a specific court order that applies on14 to the defendant 

charged. A conteinpt charge rests on a specific "judgment. decree. order. 

or process of the court." applicable to the defendant. 

Bail jumping. protection order violations, and conteinpt of court 

are qualitati~ely different from the assault statutes, and Division 11's 

analogy to these crimes is inappropriate. The case-specific facts in these 

crimes stem from judicial action. but otller\vise are no different from other 

(i~onjudicial) facts such as the posted speed limit in a reckless driving 

case. or the oui1ership of a building in a burglar\. case. There are no core 

terms undefined by the legislature in any of these statutes. 

The C'huvez court also found the statute constitutional because the 

legislature "has instructed that the common lam must supplement all penal 

statutes." Chavez, at 667. citing RCW 9A.04.060. While this is true. it 

does not absolve the legislature of performing its essential function in 

defining the core meailing of a crime. Nor does the legislature's 



acqi~iescence render an i~nco~istitutional di\ ision of labor constitutional. as 

the court suggested. ('hlr13cz. at 667. The legislature and the judiciary 

ma) cooperate to define assault; liowe\.er. their cooperation must conlply 

u ith the constitution. 

Dci17iu' and ('lqtrvez should be reconsidered. The two cases 

iiiiproperly limit the legislature's responsibility. allow the judiciary to 

determine what conduct constitutes the core of a crime. and give the 

appellate courts the power to criminalize more and more conduct. as has 

occurred with the crime of assault over the past century. 

D. This court should adopt a rule requiring the legislature to 
adequately define the conduct that constitutes a crime. 

Under Du17id and C'havez, the legislature need only set forth the 

elements of the crime without any further guidance. Duvid, szlpru, ut 48 1 .  

In many cases, this u-ill adequately define the conduct constituting a 

crime. In fact. two examples of such crimes are found in RCW 

A person is guilt) of assault in the second degree if he or she, 
under circumstances not amounting to assault in the first degree: 
. . .(b) Intentionally and unlau fully causes substantial bodily harm 
to an unborn quick child by intentionally and unlawfully inflicting 
an) injury upon the mother of such child .... 
...( d) With intent to inflict bodily harni. administers to or causes to 
be taken by another. poiso11 or an j  other destructive or noxious 
substance: or 
. . . ( f j  Knouingly inflicts bodily harm which by design causes such 



pain or agonj as to be the equi\ dent of that produced by torture. 
RC W 9A.36.02 1 .  

Because these subsections adequately define the core conduct 

giving rise to criminal liability. they do not t iolate the separation of 

powers. By contrast, RCW 9A.36.021 (l)(c). the section under which Mr. 

Steward was charged. uses a circular definition of assault: a person is 

guilt! of assault in the second degree if he "[a]ssaults another with a 

deadlq weapo~~." RCW 9A.36.03 l (1  )(c). The circularity is e\ en more 

stark in RCW 9A.36.041: a person is guilt) of assault in the fourth degree 

if "he or she assaults another." 

The problein with such circular forn~ulations is that the core of the 

crime remains undefined. and the judiciary remains free to expand the 

crime (as it did in the case of assault.) Indeed, without legislative action. 

appellate courts could continue to expand the definition of assault to cover 

more behaviors not currentlj criminal-- hostile and insulting gestures, for 

example. Or. again without legislative action. appellate coui-ts could 

restrict the definition of assault, criminalizing only that conduct that was 

considered assaultive at the turn of the last century. 

This court should adopt a rule that requires a crime to be defined 

ajith something more than a bare circular reference to the crime itself. For 

example. the problems with RCW 9A.36 could be ameliorated with a 



statutory definition of the term "assault." The legislature has done just 

that in the theft statute. Like the assault statutes. the statutes criininalizillg 

theft (RCW 9A.56.030 el ~ e q . )  declare that a person is guilty of theft if he 

or she commits theft. See. e.g., RCW 9A.56.030, .040. .050. Unlike the 

assault statutes. howel er. the legislature has defined the term "theft." See 

RCW 9A.56.020. In the context of the theft statutes. this definition solves 

the circularity problem and complies with the constitutional separation of 

powers. 

If this court were to adopt a rule requiring offenses to be clearly 

defined with something more thail a circular definition. the legislature 

could define assault however it chose. By adopting a noncircular 

definition. the legislature would avoid the separation of powers problem 

posed by the current statutory scheme. 

E. Counts I and I1 must be reversed and the charges dismissed. 

The statutory scheme criminalizillg assault violates the 

constitutional separation of powers. Because Mr. Steward mas convicted 

under an unconstitutional statute. his assault convictioils must be reversed 

and the charges dismissed with prejudice. 

CONCLUSION 
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