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REPLY TO RESPONDENT'S STATEMENT OF FACTS 

When asked about the timing of her initial allegation against her 

father. A.C, first testified that she made the accusation approximately a 

month after her father reunited with his ex-nife Christine: "It was -they 

had beer, - started seeing each other for. like. a little over a month or 

something.. ." RP (1 1/14/06) 86. During the state's second redirect of 

A.C.. the prosecutor attempted to influence the child's testimony: 

Q. If your dad said they got back together in February. 
would that be right? 
A. Probably. 
Q. So somewhere 5 to 6 months they had been together 
when jou disclosed - I mean. I'm not telling you I'm 
asking 1 ou. do you think the) could have been together for 
5 or 6 months before you disclosed to Casey and Jessica? 
A. I think so. 
RP (1 1/14/06) 103. 

A.C. could not provide dates and times for events; the following is 

a summary of all of A.C.'s trial testimony relating to offense dates. A.C. 

testified she was born on December 3. 1994. and her mother died in 2004. 

RP (1  1/14/06) 36. 41. She testified she was first molested at the age of 

three -- after getting home from kindergarten. RP (1 1/14/06) 41-42. She 

testified the family mo\ ed to the house where the "nightmare" incident 

occurred when she was 7 or 8. RP (1 1/14/06) 68. She testified she was 8 

uhen the "nightmare" incident occurred (although it could have occurred 



alier her mother dicd). IIP ( 1 1 11 4/06) 43-45. She testified the "Mexico" 

incident happened ~zlicn she was nine. RP ( 1  1/14/06) 53-54. She testified 

she mas 9 or so when her nlother died. RP ( I  1/14/06) 68. She testified 

her father stopped rubbing her when she was 10 years old. RP (1 1/14/06) 

46. 

ARGUMENT 

I. DR. HARRINGTON IkIPERMISSIBL\. TESTIFIED THAT MR. 
CHESNEY WAS GUILTY 4 h D  THAT A.C. \%'AS CREDIBLE. 

Dr. Harrington's "diagnostic impression" -- that A.C. had suffered 

"sexual. phjsical. emotional abuse by her father" -- was o p i ~ i o n  testimonq 

that Mr. Chesney was guilty. RP (1 1/15/06) 27. Since Dr. Harrington's 

diagnostic impression was based on A.C.'s statements. her testimony w-as 

also a clear indication that she found A.C. credible. See Appellant's 

Opening Brief. pp. 6-8. Respondent claims that the testimony was 

adiilissible under ER 702 and ER 704. and dismisses Mr. Chesney's 

arguments as "simple rhetoric." See Brief of Respondent. pp. 4-5, 7-8. 

This argument is incorrect. 

Opinion testimony is testimony based on a belief or idea. rather 

than on direct knowledge of the facts. State I,. Sutherby, Wn. App. 

. 158 P.3d 91 (2007). The constitutional rule barring opinions on the 

guilt of the accused or the credibility of a witness trumps ER 704, because 



such opinions in\ ade the pro\ ince of the .ji~r>. Stcite \: B1uc.k. 109 Wn.2d 

336. 745 P.2d 12 ( 1  987). Whether testimon\ amounts to an opinion 01.1 

guilt or credibilitl is determined by examining the "circumstances of the 

case, including the following factors: (1) the type of witness inxolved. (2) 

the specific nature of the testimony. (3) the nature of the charges. (4) the 

type of defense, and (5) the other evidence before the trier of fact." S~cl/e 

1: Kirkman. Wn.2d . - P.3d . 2007. Wash. LEXIS 2 10. p. 9 

(2007). 

Testimony about an examining physician's "clinical impression" 

has been found to invade the province of the jury. State 1: Binh Thach. 

126 W11. App. 297. 106 P.3d 782 (2005). In Binh Thnch. an ER doctor 

mas asked if she could "provide a clinical inipression or diagnosis of what 

happened or--as far as what--not what happened as the facts. but-- . . . 

what happened to the patient and her injuries and her body?" Without 

objection from the defense, the doctor answered "I guess it appeared to 

me. after exainining her. that it was likely that what she had told me had 

happened to her was true. And her exam was consistent with the story that 

I received from her about the types of injuries that were inflicted on her." 

Binh Thnch. at 3 1 1-3 12. Division I1 found the testimony was improper 



I opinion evidence that inbaded the province of the jurj. Binh Thach. at 

312. 

Division I came to a similar conclusion in State v .Jont.,. 71 Wn. 

App. 798. 863 P.2d 85 (1993). In .Jane$, a social worker testified that. 

during an interview with a child. she "felt that this child had been sexuallj 

molested b j  [the defendant]." The court held this was impermissible 

opinion testimony on the credibility of the victim and the guilt of the 

defendant.' .Jones. at 8 12-8 13. 

Binh Thach and J o n e ~  are almost indistinguishable from this case. 

Although Dr. Harsingtoil did not use the uorcl "true" or testify about her 

feelings. she made clear that her "diagnostic impression" mas that A.C. 

Mas sexually abused by her father. RP (1 111 5/06) 27. The clear import of 

her testimony was that A.C. told the truth during the interview and that 

Mr. Chesney was guilty. 

The facts of Kirkman, by contrast. are distinguishable. In 

Kirkmun, the Supreme Court addressed the expert testimony of a doctor in 

I The error u a s  deteni~ined to be harlnless in light of ovelwhelming untainted 
evidence. B m l ~  Thach. at 3 13. 

' As in Binh Thach. the error was determined to be harmless in light of 
overwhelming untainted evidence. Jones, at 8 13. 



tuo  separate cases. 7'11c Court sun~niarized the testimony from the first 

case as follows: 

Dr. Stirling was asked for his expert opinion on the results of his 
physical examination of A.D. He testified: 

I'm trying to think of how to phrase this. I found nothing on 
the physical examination that would make me doubt what 
she'd said, or was there anything that would necessarily 
confirm it. There was no damage, it was a normal 
examination. 

Asked for his general assessment. Dr. Stirling testified that [the 
bictim] gave "a cerl clear historj" with "lots of detail." "a clear 
and consistent history of sexual touching . . . with appropriate 
affect" and that "[tlhe physical examination doesn't really lead us 
one waj or the other, but I thought her history was clear and 
consistent." 
Kirk~nan, a t .  citations to the record omitted. 

The Court evaluated this testimony and found Dr. Stirling neither 

corroborated nor undercut the victim's account, that he "did not come 

close to testifying that Kirkinan was guilty or that he believed A.D.'s 

account." and that his statement that the victim's account was clear and 

coilsistent was not an opinion on her credibility because a witness or 

victim may clearly and consistently provide a false account. Kirk~nun, at 

The Court summarized the testimony in the second case as follows: 

After establishing that there was no physical evidence of 
sexual contact. the State asked Dr. Stirling, "Do you have an 
opinion with medical certainty whether the fiildiilgs you observed 
are consistent with the history of abuse you w-ere given?'' Dr. 



Stirling stated. .'I uould saq the findings--to have no findings after 
recei~ ing a histor> lihe that is actuallq the norm rather than the 
exception." He went on to saq. "I uould be verj surprised if her 
assaila~it were able to actually insert his penis into her vagina." 
Kirkr?i~~n, u/ . ci/u/ion,\ to [he record omitted. 

The Court went on to summarize additional testimony and 

concluded as follows: 

Dr. Stirling did not come close to testifying on anj  i~ltimatc 
fact. He never opined that [the defendant] was guilty nor did he 
opine that [the victim] was molested or that he believed [her] 
account to be true. Dr. Stirling testified only that he was able to 
communicate with [her] because she .'had good language skills for 
her age. she spoke clearly." His testimony uas  content neutral, 
focusing upon the clear communication, rather than the substance 
of matters discussed. 
Kirknzun, a/ . citations to the record oniitted 

Dr. Harrington's expert testimony in Mr. Chesney's case is quite 

different from that discussed in Kirkrizun. Rather than recount "content 

neutral" details describing her interaction with A.C.. Dr. Harrington gave 

her "final outcome," or "diagnostic impression" that A.C. had suffered 

sexual abuse by her father. Far from content neutral. this testimony about 

her diagnostic impression conveyed her opinian that A.C. was credible 

and that Mr. Chesney mas guiltj. Accordingly. Mr. Chesney's conviction 

must be reversed and the case remanded for an new trial. S~itherby. stryru. 

Respondent implies that any error here was not preserved because 

Mr. Chesney's objection cited the court's order in limine, which did not 

address the specific issue raised by Dr. Harrington's testimony. Brief of 



Respondent, p. 5. 6. This implied argument has no merit. First. the issue 

here is preserved bq Mr. Chesnej's objection. Where the grounds for 

objection are apparent from the context, the objectio~l is sufficient to 

preserve an issue. .Jane.$, \upru, ut 8 1 3 ,  c l i i ~ g  B l ~ ~ c k .  Aupru at 340. Here. 

the context made clear Dr. Harrington was offering her "diagnostic 

impression." which included her opinion that 4.C. was credible and that 

Mr. Chesney was guilty. Thus Mr. Chesney's objection was sufficient to 

preserve the issue. 

Second. the issue raises a manifest error affecting a constitutional 

right. and thus may be reviewed even absent ob.jection under RAP 2.5(a). 

Opinion testimony on an ultimate issue presents a manifest constitutional 

error if it is a "nearly explicit" or "almost explicit" statement by the 

witness that the witness believed the accusing victim. Kirkman, at . 

Dr. Harrington's diagnostic impression (that A.C. had been sexually 

abused by her father) undoubtedly falls uithin the category of "aln~ost 

explicit" statements. 

The instructions given by the trial court were insufficient to cure 

the error. See Brief of Respondent, p. 8. Although. as in Kirkman, Aupru, 

the court's instructions included language advising the jurors they were 

"the sole judges of the credibilit) of each u itness [and] the sole judges of 

the value or weight to be given to the testimony." unlike in Kirknmn. the 



trial court in Mr. Chesney's case did not pro~ide  a special instruction 011 

the role of expert testimony. Instruction No. 1.  Supp. CP; Kirkn?nn. supru. 

at . In Kil-km~~n, the Suprenle Court mas persuaded that any error did 

not prejudice the accused. in part because the trial court specifically 

instructed the jury "that jurors 'are not bound' by expert witness opinions. 

but 'deterniin[e] the credibility and weight to be given such opinion 

evidence."' Kirknzan, a[ . citations to record omitted Here. by 

contrast. the trial court failed to g i ~ e  the instruction. In the absence of an 

appropriate instruction on Dr. Harringto~l's expert opinion. it is highly 

unlikely that the jury would have felt free to disregard her "diagnostic 

impression" that A.C. had been a victim of sexual abuse by her father. 

This case rested entirely on the credibility of A.C. The doctor's 

opinion on the ultimate issue invaded the province of the jury, and 

prejudiced Mr. Chesney. Respondent has not argued that the error mas 

harmless beyond a reasonable doubt. as required under the constitutional 

harmless error test. See State t3. Thompson. 151 Wn.2d 793 at 808. 92 

P.3d 228 (2004). Accordingly, Mr. Chesnej's convictions must be 

reversed and the case remanded for a new trial. 



11. A.C.'s UNCERTAIN AND COKTRADICTORY TESTI.MON\.' WAS 

Ih'SUFFICIEh'T TO ESTABLISH BEYOND A REASONABLE DOUBT 

THAT THE "NIGHTMARE" INCIDENT OCCLJRRED WITHIN THE 

CHARGING PERIOD.. 

Respondent concedes that the state bore the burden of proving 

beyond a reasonable doubt that the "nightmare" incident fell within the 

charging period. Brief of Respondent. pp. 8-1 1. See Slu/e I ) .  .Jen.\en. 125 

Wn. App. 3 19 at 326. 104 P.3d 71 7 (2005). Respondent also concedes 

that A.C.'s testimony on the date of the "nightmare" incident was 

uncertain and contradictory. Brief of Respondent, pp. 10-1 1. This 

testimony was insufficient to prove beyond a reasonable doubt the offense 

occurred within the charging period. 

To sustain a conviction. evidence must be more than substantial 

e~ridence (sufficient to persuade a fair-minded, rational person of the truth 

of the matter) and more than clear, cogent and convinciilg evidence 

(substantial enough to allow the reviewing court to conclude that the 

allegations are highly probable). Rogers Potato I?. Countly~~sicie Potato, 

152 Wn.2d 387 at 391, 97 P.3d 745 (2004): In 1.e A.  I.: D.. 62 Wn.App. 562 

at 568. 815 P.2d 277 (1991). 

A.C.'s uncertain and contradictory statements, even u-hen taken in 

a light most favorable to the prosecution. mould not convince a fair- 

minded person that the offense occurred within the charging period. Nor 



could a revienillg court conclude t was highly probable the offense 

occurred uitliin the charging period. Given the ueakness o f  the state's 

proof. it cannot be said beyond a reasonable doubt that the -'nightmare3' 

incident occurred within the charging period. Accordingly, Mr. Chesney's 

convictions must be reversed and the case dismissed. 

111. THE TRIAL COL'RT'S DECISION AL,LOWING T H E  J U R Y  T O  REVIEW 

INADMISSIBLE MATERIAL D l  RING DELIBERATIONS P R E J l l D l C E D  

MR. C H E S N E ~ .  

When officers asked Mr. Chesney if A.C. had lied. he was forced 

to choose between calling his own daughter a liar or giving some credence 

to her accusation. RP (1 1/14/06) 11 6-1 17; Exhibit 34, Supp. CP 

Assuming that this was a valid investigative technique. it was improper for 

the jury to hear the question and Mr. Chesney's response. Indeed. the trial 

judge noted that he would have sustained an appropriate objection. RP 

(1 1/15/06) 15. 

The technique here was quite different from that used in State 1.. 

Denwry, 144 W11.2d 753 at 764-765, 30 P.3d 1278 (2001). In  that case. 

the officers accused the defendant of lying. in order to get a response. 

Here. the officers presented Mr. Chesiley with an insoluble dilemma. Anj 

response he gave w-ould be prejudicial. regardless of the truth of the 

allegations against him. If he called his daughter a liar. the jur j  would 

judge him for doing so. If he failed to call her a liar. the jury would 



presume the accusations had some truth to them. Admission of the 

~~nredacted DVD u-as prejudicial error requiring reversal. Stute 1: 

Re~ln~ond. 150 Wn.2d 489 at 496. 78 P.3d 1001 (2003). 

IV. MR. CHESNEY WAS DENIED THE EFFECTIVE ASSISTANCE OF 

COl~h'SEI,. 

A. Defense counsel's failure to ob-ject to inadmissible evidence 
pre-judiced Mr. Chesney and requires reversal. 

Respondent apparently concedes that defense counsel's failure to 

object was not based on legitinlate strategy. and that an objection would 

likely have been sustained. Brief of Respondent. pp. 17-1 9. Instead. 

relying on Dernery, supra, Respondent argues the error did not affect the 

outcome. Brief of Respondent. pp. 17-1 8. But Mr. Chesney's refusal to 

call his daughter a liar m-ould have had a substantial impact on the jury. 

The jurors mould have presumed his failure to call her a liar meant there 

was some truth to her accusation. This is quite different from the 

introduction of the officers' statements in Demery. Here, it is not an 

officer calling the accused a liar: instead. it is Mr. Chesney's omn response 

that prejudiced him. Accordingly. the conviction must be reversed and the 

case remanded for a new trial. Stnfe 1.. Satlnders, 91 Wn. App. 575 at 578. 

958 P.2d 364 (1998). 



H. Mr. Chesnej mas denied the effecti~ e assistance of coullsel by his 
attornej's failure to challenge A.C.'s competencq as a witness. 

Mr. Chesney stands 011 the authority and arguments submitted in 

the opening brief. 

C. Mr. Chesney was denied the effective assistance of counsel by his 
attorney's failure to request instructions on Attempted Rape of'a 
Child in the First Degree or Attempted Incest in the First Degree. 

Mr. Chesney stands on the authority and arguments subnlitted in 

the opening brief. 

CONCLUSION 

Mr. Chesney's convictions must be reversed and the case 

dismissed for insufficient evidence. In the alternative. the case must be 

remanded for a new trial. 

Respectfully submitted on July 5:  2007. 

BACKLUND AND MISTRY 

jedorney for the Appellant 
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