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1. INTRODUCTION 

Tli~s is a legal malpract~ce case d~s~nissed on summary judgment 

beca~~se  plaintifflappellant was unable to create an issue of triable fact on 

causation. He was unable--and indeed scarcely attempted--to show 

e i  idence that, but for tlie clainied negligence of his lawyer in a personal 

i11j~11.y case, lie uould have obtained more money than lie in fact did 

obtain. 

Tlie plaintiff, Brian Halquist, recovered $207,000 in the settlement 

of his personal 111.ju1-y claini against tlie ~iianufacturer of a defective hip 

implant. That recovery was in the context of a nationwide class-action 

against tlie manufacturer. The basis for plaintiffs' professional negligence 

suit against the defendant, Robert C. Freeby, was tlie claimed failure of 

Mr. Freeby to adv~se  him of a deadline to "opt-out" of the i~iiderlying class 

action. Tlie issue, for summary judgment purposes, was causation; i.e., the 

question of whether or not, had plaintiff "opted out" of the class action, he 

~vould have fared better; in shoi-t, whether lie would have received more 

than the $207,000 lie in fact obtained. 

The defendantlrespondent, Mr. Freeby. in support of his summary 

judgn~ent motion, along with his own declaration filed the declarations of 

trio practicing attorneys familiar with the legal subject iiiatter in question, 

establishing a lack of causation. The plaintiffs filed no attonley or other 



espert declarations to contraiene these. The defendant established the 

uncontested fact that of approximately 30,000 claimants in the underlying 

products-liability class actioli, fe~ver than 90 (a tiny fraction of a single 

percent) "opted out" of tlie class, and none of that vanishingly small 

number were sliown to have in any way fared better than those who did 

not. 

The plai~itiff/appellant's brief is re~iiarltable mostly by its silence 

concer~iing these and the other determinative facts. As will be 

demonstrated, tlie trial coiut was manifestly col-sect in dismissing 

plaintiffs case, and that decision should be affilliied. 

11. STATEMENT OF THE CASE 

The plaintiff, Brian Halquist, was a personal friend of the 

defendant, Robel? C. Freeby, for several years. CP 38-39. Mr. Freeby is a 

Tacoli~a attorney, licensed to practice in Washington in 1988, who 

practices prililarily in the field of criminal law. CP 38-39. Mr. Halquist 

k l ~ e ~ v  Mr. Freeby and the nature of his practice quite well. CP 38. 

Mr. and Mrs. Halquist are the owners of a corporatioll knon7n as 

Brian Halquist Productions, Inc., by which Mr. Halquist is employed. CP 

225. 223. Brian Halquist Productions, Inc. prornotes local events, such as 

concerts and boxing matches, many of tl~ein at the Emerald Queen casino 

in Tacoma. CP 225-226. 



Mr. Halqi~ist had a degenerative condition in his left hip, ~i111cIi 

dated to his l~igli s~li001 wrestling days, o r  which Mr. Freeby was anare 

through their fi-iendsliip. CP 38-39, 225-226. In late November of 2000, 

Mr. Halquist underwent a total left hip replacement surgery. The hip joint 

was replaced with an implant manufactured by Sulzer Orthopedics. I(/., CP 

73. Shortly after surgery was completed, Sulzer announced a voluntary 

recall of its implants, due to an oily residue left on tlie replacement joints 

from tlie nianufacturing process which reduced tlie likelihood of bone 

growtli aroimd the implant. Because of this condition, Mr. Halquistfs neu 

hip joint did not graft to tlie bone. Five months later, on May 10, 2001, 

Mr. Halqilist iuiderivent hip revision surgery, and I~is hip joint M as 

replaced with a non-Sulzer appliance. The orthopedic surgeon who 

perfomied tlie hip revision surgery was Steven Teeny, M.D. Mr. 

Halquistfs recuperation from the secoild hip revisioil surgery was noimal. 

CP 39. 

Several lawsuits were filed in both state and federal courts 

throughout the country against Sulzer for the recalled defective hip and 

knee prostl~esis ili~plants. These cases were consolidated and transferred to 

a single U.S. District Court, in Ohio. 111 August of 2001, the court certified 

a class and granted preliminary approval to the class-manufacturer 

Settlei~le~lt Agreement. CP 34-34, 40. 



Mr. Halcl~iist retained Mr. Freeby to represent him in a claim 

aga~~is t  Suli.er Ost1ioped1cs arising out of the defective original implant. 

CP 39-41, 44. The nature and scope of the agreed representation is 

dispi~ted by Mr. Halquist and Mr. Freeby, and issues of fact exist on that 

question. Mr. Freeby has testified that because of his limited experience i l l  

litigation of this type, lie agreed only to process tlie claim within the class 

action. and that if Mr. Halquist desired sometlii~ig else, he would have to 

bc referred to other counsel. CP 39-41. Indeed, Mr. Freeby made such 

referrals. but Mr. Halqirist did not follow up 011 them. Id . ,  CP 39-41. 

Because of this lack of follow-up, Mr. Freeby determined to teniiinate tlie 

attoniey-client relatio~lship, but allowed himself to be talked out of it by 

his fi-iend. CP 41. Mr. Freeby further maintains that plaintiff never gave 

him any indication of wallti~ig to "opt out" of tlie class action. CP 39-41. 

This is disputed by Mr. Halquist. CP 226-228. Mr. Halquist testifies that 

he would have opted out of the Sulzer class action and pursued a lawsuit 

against Sulzer if he had been advised of the opt-out deadline of March 15, 

2002 by Mr. Freeby, and that Freeby did not so advise him. Id. 

Accordingly, defendant's inotioli for suilliliary judgmeilt was based 

upon lack of proxin~ate causation alone; a "failure to advise" of the opt-out 

deadline \+as deemed admitted for the purposes of suminary judgment 

only, and defendant asserted in the motion that, as a illatter of law, 



plaintiff could not slio~v that, liad lie opted out, lie would have fared better- 

- in short, tliat lie would have liad a larger recovery than tlie S207,000 

\+liicli \+,as received fro171 the class action settle~iient. CP 24-32; CP 230- 

230. 

In support of tlie motion for summary judgliient, Mr. Freeby 

submitted, in addition to his ow11 declaration, the declarations of two 

attonieys as expert ~vitnesses on tlie issues: John A. Barlow, and Richard 

Levalido\+slci. CP 34-36; CP 57-60. As \vill be discussed belo~v, tlie 

plaintiff neker controverted these declarations, nor did lie submit any 

attorney or other expert declaratiolis at all in opposition to the motion. 

More remarlcably, the plaintiff avoids ally discussion of the uiidisputed 

facts established by these declaratio~is, as well lie might, as they are fatal 

to his case. 

Johii Barlow is a Longview attorney, a plaintiffs personal illjury 

lawyer of Inany years experience. Mr. Barlow was personally very 

familiar rvitli the Sulzer Orthopedics iniplant recall/products liability 

litigation. He himself represented ten clients in that natio~imride litigation. 

CP 34. Mr. Barlo\+l's declaration established the following facts, 11011e of 

\\~liicli were e\.er controverted by plaintiff in the summary judgnielit 

proceedings: 



1 .  After extensive discovery by plaintiffs' attorneys regarding 

the liab~lity of Sulzer for tlie affected products, and extensi~e discovery 

regarding the financial condition of Sulzer, the class action parties 

etentually entered into a re\ised settlement, very advantageous to tile 

class claimants. CP 34-35. 

The provisions of the revised settlement set forth various deadlines 

and pro\ ided that tlie deadline to opt-out of tlie class was May 15, 2002. 

Those tvlio did not opt-out by to the May 15, 2002 deadline were deemed 

class members and mere boiund by the tei-ins and conditions of the class 

action settlement. CP 34-35. 

3 -. Under the terli~s of tlie settlement, Sulzer, its affiliates, and 

its insurance company, placed over one billion dollars in a Settlenieiit 

Trust that was established for the administration of the Settlement. Those 

class members who did not have surgery to replace their prostheses were 

atvarded $1,000 Sroii-2 the Settleillelit Trust. Those class menibers wlio 

under\ve~it "revision surgeryM--a second hip replacement surgery to replace 

the Sulzer implant--were entitled to S160,000 plus $46,000 in attorneys 

fees fro111 tlie Settlement Trust as guaranteed payment. Derivative 

claililailts were entitled to receive S1,600. See CP 34-35. 

In addition to the guaranteed payment, class members who 

suffered extraordinary i ~ ~ j u r y  or extraordinary wage loss were eligible for 



addlt~onal relicl' under an Extraordinary Illjury Fund ("EIF") establislied 

for paynient of such claims. After class members submitted a claim fomi 

and supporting documel~tation, a Claims Administrator made tlie 

determination as to \vliether relief under tlie EIF was warranted oil a case- 

by-case basis. CP 34-35. 

3.  During the pendency of tlie class action, Sulzer's financial 

condition \\as grim. It was publicly known that Sulzer was considering 

filing bankruptcy around tlie time of the opt-out deadline. Its financial 

condition was publicly documented and well I<nown to the attorneys 

representing individuals in tlie class action. CP 34-35. The general 

understa~~ding was that Sulzer's fillailcia1 conditioii was precarious, due to 

tlie number of claili~ants in the Sulzer class action. Id. During the 

pendency of the Sulzer class action, a team of attoi-neys was assigned to 

examiiie and analyze Sulzer's financial liabilities, which included taking 

numerous depositions. CP 34-35. 

4. In light of the extreme ullcertaillty of recovery if a clairnailt 

decided to opt out, taken together with the substantial anlount of money 

u l i ~ c h  mas fi~nding the class action settleilleilt pool, iiot oilly did Mr. 

Barlow advise each of his ten clients to remain in the class, and not opt 

out, he expressed his professioi~al opinion that the standard of care as it 

related to the "opt out" issue: a ~.easonably prlrdent C L ~ I L I  c~trefirl l a ~ ~ y e i -  i r l  



t/le Sliitc of IVrw11111gto1l /-ej,r.eselltl/lg Su1ze1- rlllr~~~cll~ts ~vo~rlcl tr11~1 ~ l ~ o ~ ~ l i l  

/ I ( I I ' C  ii(i~'iserl tiis rlie~its /lot to opt orrt of t l ~ e  clrrss rict~oll. CP 36.  All of 

Mr. Barlo~v's clients remained within the class. 

5 .  Tlic culminatio~i of these ir~ico~itested facts is found in the 

ineluctable reality of the resolution of tlie Sulzer claims litigatloli. 

Of tlie approximately 30,000 Sulzer class members nationwide, 

only 87 opted out of tlie class, and of tliese, only 16 were those wlio had 

recision surgery (i.e., similarly situated to plaintiff here). In other words, 

t11e niumber of "opt outs" represe~ited about one-hundredth of one percent 

of tlie class iiiembers. CP 35. And as to this vanishingly sinall number of 

"opt outs", plaintiff presented no evidence whatever that rr s ~ ~ ~ g l e  otle of 

rl1el11 fared better in any respect than tliose wlio remained in the class. 

In addition to tlie declaratioil of John Barlow, the defendant also 

submitted the declaration of Richard Levandowski, an experienced 

plaintiffs' attorney nlio had wide experience in the representatioii of 

persons in cases iiivolving hip implant surgeries. His declaratioii 

de~iioiistrated that in fact tlie sums obtained by the Halquists from the 

Sulzer class action settleinent were entirely commensurate with tlie 

settle~iient value of liip iinplailt cases in the relevalit local j~~risdictioiis i l l  

Superior Court jury actions. CP 58-60. 



While plaintiffs had evidently retained expert attorneys, tliey chose 

not to subm~t ally declarations froni them in opposition to tlie summary 

judgment niotioli, a likely indicator of the reality that tlie foregoing facts 

mere not only u~icontroverted, tliey were ~ulcontrove~-table. See R P  14 

(Noi . 17, 2006). 

The sole approach chosen by plaintiffs to argue against tlie motlon 

for suniniary judgment was a contention tliat tlie Halquists had suffered 

high economic losses during the five-111011th period of time between tlie 

first hip replacement surgery at the end of November of 2001 and tlie 

replacement of the Sulzer i~nplalit in tlie surgery of early May, 2001 . '  

Thus, tliey argued, their case was "different from" those of tlie other 

30,000 members of the class (although they provided no comparisons), 

and that this assertion should have been regarded as creating an issue of 

fact tliat they would have "fared better" had Mr. Halquist opted out of the 

class action. 

However, this argunient was nothing more than that: a bare 

assertioli with no factual support bearing upon the issue of causation. In 

suppost of the assertion, the plaintiffs submitted infom~ation about what 

they claimed u a s  a loss of a purported contract at the Eliierald Queen 

' It s h o ~ ~ l d  be borne in nlind that the underlying clailll is in essence a claim for a second 
surgery and a 5-mont11 delay in "expected" recovery had the original inlplant ilot been 
defecti\.e. The original hip replacement surgery \vas of course 111edically necessary, and 
~'II.. Halquist recovered nol.mally after the second surgery. 



casino for certain shows. CP 222-224. But (quite apart fsom the 

speculati~e naturc of that assel-tion) plaintiffs never even attempted to 

establish any economic loss to tliemsel~es as a result. They only trled to 

S ~ O M  loss of gross revenues to their colporation, Brian Halqulst 

Prodi~ctlons, Inc. Id. Indeed, i t  is striking tliat nowhere in their responses 

to  the summary judgliient motion, or upon their motion for 

reconsideration, did plaintiffs make the least effort to show any net income 

loss to thenisel\ es personally. The trial court noted this significant failure. 

RP 23 (No\ .  2006). The same shortcomi~ig, as it happens, ~lnderlay Mr. 

Halquists' failed attempt to obtain extra nioney from the "extraordinary 

i ~ i j ~ ~ r y  fi~nd" in the class action, which required tliat income loss above a 

$20,000 threshold be established. CP 52-55. 

This attempt to show high illcome losses as a means of sho\bing 

causation failed, not least because 110 substantial evidence at all of actual 

personal income loss at all was proffered. 

The trial court rightly observed in a well-reasoned oral opi~iion tliat 

plaintiffs had failed to create an issue of fact that they would have fared 

better had they "opted out" of the class action RP 21-23. Judgment of 

dismissal \?/as entered accordingly. and reconsideratioii was later denied. 

CP 279-28 1 ; 3 18-3 19. 



111. ARGUMENT 

A. SUMMARY JUDGMENT STANDARD 

The releva~~t  standard on summary judgment, and on appellate 

review of trial court suliimary judgments, is clear: to survive summary 

judgment, a plaintiff must create a triable issue of fact as to each material 

element of his case. The plaintiff must do so with substantial, ad~nissible 

evidence. The appellate court reviews tlie same record as the trial court, 

and applies the same standard de 11ovo. Krzwe 1). Hemp, 121 W11.2d 71 5 ,  

722, 853 P.2d 1323 (1 993); Greerz I: A.P.C., 136 Wn.2d 87, 100, 960 P.2d 

912 (1998); Burr.ie 1,. Hosts of A I ~ . ,  I ~ I c . ,  94 Wn.2d 640, 641, 618 P.2d 96 

( 1  980); C~Q, of Lcrkeltood 1,. Pierce Co~intj., 144 Wn.2d 1 18, 125, 30 P.3d 

B. PLAINTIFFS FAILED TO CREATE AN ISSUE OF FACT 
REGARDING CAUSATION, AND THE TRlAL COURT 
PROPERLY GRANTED SUMMARY JUDGMENT 

1. Preliminary observations. 

A few general coininellts about plaintifflappellants' brief are in 

order. The plaintiffs devote six pages of  their brief to argument in support 

of their position that tlie trial court erred in granting sulililiary judgment to 

defendants. (Brief of Appellants pp. 11-16). However, of this, only two 

are de\.oted specifically to the question at issue in this case: whether or not 



there n a s  an issue of fact created as to causation. (Brief pp. 15-16) Foul- 

pages of the argument are devoted to issues which hake 110 bearing at all 

on tlie case: plaintiffs' arguments that Mr. Freeby "obtained no recovery" 

for his client, and that Mr. Halquist had to obtain new counsel in order to 

receive his class-action recovery. However, these points are obtiously 

iliimaterial, because plaintiffs in fact did obtain the class action recovery. 

This is \i hy the issue for the motion was causation alone. It is at the Lery 

least perplexing why any "argument" is made on these points, except as a 

distraction from the failure of plaintiffs' causation arguments. 

Appellants' brief is also revealing in the phraseology it employs in 

regard to tlie ca~~sat ion issue; directly and tangentially it reflects the 

uliolly speculative nature of plaintiffs' claims that there had been a 

sufficient showing on causation to survive summary judgment. For 

example, plaintiff states at the bottom of page 13 of the brief, "[a]rguably, 

Halquist \vould have received a substantially higher award for damages", 

and at p. 14, he states that "perhaps" his pliysiciails may have ~ I I O W I I  of 

problenis with tlie implant before the recall (a supposition which is both 

nritliout evidentiary support arid immaterial to any issue in the case). 

However, the most telling shortcon~ing of appellants' brief is its 

conlplete silence about the iilost salient undisputed fact in tlie litigation: 

that only approximately one-hundredth of one percent of the 30,000 Sulzer 



c l a~~ i i~u i t s  opted out of the class, and of that number ( about as close to 

zeso as might bc possible to find in a real-world setting) none at all were 

sIio\vn to have gotten more money by virtue of opting out. One might 

I-easonably conclude, in light of tlie testimony of John bar lo^, that this 

was because both of the adequacy of the class-action fimding and the 

Factors tliat uould lead any prudent lawyer to ad~tise against opting out; 

but in any event, it is the ovei~vl~elrning reality at the heart of the case, 

never contradicted by plaintiffs because beyond contradiction. In the end. 

what plaintiffs' case against Mr. Freeby amounts to is a speculatike hope 

that they could turn his claimed oniission into a recoIrery greater than 

anyone else among the tens of t l~ousai~ds of claiiilants actually, in fact, 

received. 

The basic flaw in appellants' brief is found in the reasoning found 

at the bottom of page 14 and the top of page 15. The plaintifflappellant 

comments there on the trial court's observation tliat ordinarily professional 

malpractice cases will require expert testimony. The brief then states the 

follon ing, evidently as an attempt to explain the lack of contra\ ersion of 

defendant's expert declarations: "[Hlowever, expert testimony is 

unnecessary to understaild that Halquist incurred costs and recovered 

notl~ing as a result of Freeby's negligent representation. The liiiiited 

amount Halquist scrambled to obtain as a class member does not 



adecluatcly conipe~isate Iii~ii and his faiiiily for their injuries. But for 

Freeby's negligence, Halquist would liave fared better." Apart from its 

~uis~~pported 11011 sequitur coiiclusio~i, the plaintiffs' argument here appears 

to be tliat because Halquist's $207,000 recovery was obtained by counsel 

retained after Mr. Freeby, and tliat tlii~s Halquist recovered nothing as a 

result of the Freeby represeiitatio~i, that the missiiig causation element is 

supplied! But of course, tlie issue is whether or not, but for the actions of 

Mr. Freeby, Halquist would have probably done better than $207,000, 

regardless of \vho "obtained" that s~um for him. This curious misdirection 

liigliliglits the fatal \veal<nesses in plaintiffs' case. 

2. Appellant failed to raise an issue of fact as to causation, 
a necessary element of his case. 

I11 order to sustain any claim of legal malpractice, a plaintiff must 

slion, (a) tlie existence of an attomeylclient relationship; (b) the existence 

of a duty on a part of the lawyer; (c) failure to perfomi the duty; and (d) 

tlie neglige~ice of the lawyer must liave been tlie proximate cause of 

damage to the client. Halvot*se~z v. F ~ Y ~ L ~ S O M ,  46 Wn. App. 708, 735 P.2d 

675 (1 986) (emphasis added); Gris~~:old v. Kilpatrick, 107 Wn. App. 75 7, 

27 P.3d 246 (2001); Ahi~znnn-Y~~17zntze, L.L.C. 11. Tobler, 105 Wn. App. 

103, 19 P.3d 436 (2001); Lavigtze v. Cllase Huskell, 112 Wii. A p p  677, 50 

P.3d 306 (2002). 



Our Supreme Co~u-t has held that although in most legal 

malpractice actions, as in most actions, the jury should decide causation, 

that determination can often be made as a matter of law. Do~1,oel.t 11. 

Plaintiff, to defeat sunimary judgment, IIILIS~ also create an issue of 

fact. beyond mere speculation, that liad he opted out of the Sulzer class 

action lie ixrould probably have received more money than if he stayed in 

the class: 

In order for an attorney's negligent conduct to 
constitute legal malpractice, the breach of duty must be 
a proxiniate cause of the resulting injurj . . ..general 
principals of causation are no different in a legal 
malpractice action than in an ordinary negligence 
case.. ..to recoi7er. the plaintiff nlust demonstrate that 
lie or she would have prevailed or at least would ha\ e 
achieved a better result had the attorney not been 
negligent. 

HL~/I>OI*S~II  V. F ~ T ~ L L S O I I ,  szrpm, 46 Wn. App. at 71 9. (Citations omitted) 

In Hllh~orser~, the Court of Appeals upheld a summary judgnlent 

dismissing a legal malpractice action because as a matter of law the 

plaintiff could not show proximate cause; in short, could not show that but 

for the claimed negligence she would have had a better result. I11 

connection with this ruling. the court went 011 to say: .*a non-moving party 

attempting to resist a summary judgment may not rely on speculation, 

arg~umeiitative assertions that unresolved factual issues remain, or in 



Iiav~ng its ai'fidavits considered at their face value, for upon tlie 

submiss~on by the moving party of adequate affidavits, the lion-mo\ ing 

party ~ i i ~ ~ s t  set forth specific facts that sufficiently rebut tlie tnoving parties 

contentions and disclose that a genuine issue as to material [act exist." 

H(lh~orlrer~, 46 Wn. App. 708 at 721. (Emphasis added) 

In this case, as a matter of law, Mr. Halquist con~pletely failed this 

test of causation. 

As has been pointed out repeatedly, the plaintiff made no atteiilpt 

to contradict the declarations of Barlow and Levalidowski, that all prudent 

la~vyers would have counseled remaining in the class action, tliat all but a 

tiny number, near zero, remained within the class, tliat the tiny number of 

-'opt outs" were not shown to have fared better than class members, and in 

any event, tliat the class recovery represented the range of jury verdicts 

and settle~nent values locally. Slzerq, v. Diercks, 29 Wn. App. 433, 628 

P.2d 1336 (1981). 

As said by the Court of Appeals in a legal malpractice case, 

'.Causation is the sometimes fragile thread which must connect the 

concept of fault to the reality of dan~age." Slle~.q,, 29 Wn. App. at 437. 

The court then upheld a challenge to the sufficiency of the evidence to 

establish causation in that case. and affirmed a dismissal. 



G'I.ISH oltl I!. K~lplrfl.~ck, 107 Wn.  App. 757, 27 P.2d 246 (2001) is a 

case \fit11 se\reral points of resemblance to this one. There, tlie plaintiff 

settled a medical malpractice suit for S1.2 liiillion dollars. She tl~en sued 

her attorney on tlie theory that tlie settlement figure would have been 

higher but for delays by the attorney in initiating settlement negotiations. 

The court held tliat because the evidence brought forward in s~~ppor t  of 

this theory was entirely speculative, tlie trial court rightly dismissed tlie 

case on summary judgment. 

In G~.is~i~olcl, for purposes of su~nniary judgment, it \vas assumed 

that the defendant lawyer breached the standard of care by delay in 

prosecution of the case. The issue was \vhether or not the record 

contained sufficient evidence to support a finding that the delay 

proximately caused damage to the plaintiffs, tlie Griswolds. The 

defendant's ~notioii for summary judgment placed at issue only the 

element of causation, just as in tlie illstant case. The appellate court held 

tliat the Gris\\olds could not prove in teniis of probability, beyond mere 

speculation, that had a different scenario of negotiation of the settlement 

taken place, that they would have received any niore inoney whatsoever. 

This u a s  held to be true notwitl~standing the affidavit of an attorney filed 

in opposition of the nlotio~l for summary judgment that the delays had 



reduced tlie settlement \ ,due if tlie case. See G~.is~t>old, 107 Wn. App. 757 

at 761. 

A similar siti~atioli \fras involved in A ~ I ~ I ~ ~ I I I I - Y ( ~ I ~ ~ ~ ~ I ~ ~ ,  L.L.C. 1). 

Tahlel.. 105 U'n. App. 103, 19 P.3d 436 (2001), where tlie attolney, 

Michael Tabler, filed an iuitimely petition for a review of a coimty board 

o f  commissioners land use ruling, and filed it in tlie wroilg county's 

superior court. The incorrect finding precluded judicial review of tlie 

board's land use ruling. The court held as a matter of law that tlie plaintiff 

could not establish that the superior court would have granted the 

plaintiff's petition had it been properly filed. that there was thus no 

causation, and dis~nissal of the legal inalpractice claim on suininary 

judgment was affirmed. The court observed as follows: 

Whether this breach caused hami to Allmanii is the 
pivotal questioii in this appeal. We are co~lcerned only 
uith cause in fact. the "but for" colisequellces of Mr. 
Tabler's negligent act . . . .  Under the "but for" test the 
plaintiff must establish that the attorney's act or 
oinission caused the plaintiffxs damages.. . .This 
slio\ving nlust be based on Inore than speculatio~~. 

, ~ ~ ~ I ~ I I / I - Y L L M Z ~ ~ Z ~ ,  L.L. C., 105 Wn. App. 103 at 110. 

The issue of causation in the context of legal illalpractice cases is 

addressed in several other recent cases (ilone of which are cited in 

appellant's brief). One such is Geer I>. Tonnoli, 137 Wn. App. 838; 155 



P.3d 163 (Apr. 2007), a Div. I case in which the court held tliat tlie trial 

court had properly granted s~uiiniary judgment for the defendant lawyer on 

tlie grounds that plaintiff liad failed to subniit expert testimony on tlie 

"cause in fact" issue, and where tlie plaintiff could not establish that lie 

would have prevailed had liis lawyer filed the particular i~is~~rance-related 

claim at issue M itliin a one-year limitation period. 

Tlie necessity of proof of causation was upheld in Sc1111zidt 1%. 

Coogu~l ,  135 Wn. App. 605, 145 P.3d 1216 (Sept.2006), a Div. I1 case in 

wliicli a lrerdict against a lawyer was overt~ui-ned on the ground that as a 

matter of law there had been no proof of causation. 

Tlie relekant principle is also \\'ell-restated in Slliith 1'. Presto11 

Grrtes Ellis LLP, 135 Wn. App. 859, 147 P.3d 600 (Oct. 2006) as follows: 

"To complete a prima facie case for legal malpractice, 
Sinith needs to show the deficiencies caused the liaml. 
Smitli needs to deliionstrate that a better contract or full 
disclosure would have prevented the injury or i~nproved 
liis recovery (emphasis added). 

S11zit11, 135 Wn. App.859 at 864. 

Tlie court in S11lif11 further pointed out that no attorney declaration 

in opposition to the motioii supported the element of causation (such a 

declaration liad been stricken by the trial court for lack of foundation). 

Sl~lith, 135 Wn. App. 859 at 865. Tlie opinion emphasizes tliat speculative 

suppositions that plaintiff would have "fared better" had the malpractice 



not occurred are not sufficient to survi\.e summary judgment. S11zitl1, 135 

M'n. App. 859 at 865, 870. 

Lastly, plaintiffs' sole effort at trying to raise an issue of fact as to 

causation Lvere their declarations concerning purported losses of ~ r o s s  

reIrenues to tlieir corporation. CP 222-224, 228-229. As previously 

discussed, not only was this claim rejected in the class action itself for 

failure to show losses in excess of $20,000 by objective evidence, it failed 

before the trial court because 110 effort was made to demonstrate a 

personal loss to tlie plaintiffs; indeed, the absence of this effort, and ally 

documentation in support of it, is glaring. As in other matters, evidence of 

claims of economic loss iiiust go beyolid speculation and co~ljecture. 

Xiel~g v. Peoples Bniik, 63 Wn. App. 572, 821 P.2d 520 (1991). 

IV. CONCLUSION 

"Causation is the sometiines fragile thread wl~ich collllects tlie 

concept of fault to the reality of damage." This precept, so aptly stated in 

Sl~el.~?. v. Die~clis, supra, is tlie touchstone of this case. It is supported by a 

great body of case law; law from which the plaintiff cannot escape. 

The plaintiff in this case recovered $207,000. Thirty thousand 

other people siniilarly situated ~i iade a like recovery, pursuant to what 

amounted to a uliiversal determillatioil to remaill ~vitliin the class action. In 

this case. Mr. Halquist clailiis that he would have opted out, in tlie face of 



this u~icontradicted fact, and notwitlistanding the ~~ncontro\lerted testimony 

tliat all prudent and experienced lawyers would have advised remaining 

with111 the class. His position is to try to turn this utter speculation into a 

recor,ery achier ed by Iio1ie other. But, even &ere his claim tliat he \rlould 

ha\ e opted out taken at face value, the finally inescapable reality is that lie 

neLrer mias or has been able to create ally issue of fact at all that had lie 

opted out lie would have gotten more money. He cannot show that a single 

one of tlie perhaps 16 opt outs, out of tlie 30,000 claimants, did any better. 

In tlie end, plaintiff \\ants to weave a speculative theory into an issue of 

fact, without coming up with a single niaterial declaration to oppose the 

motion for summary judgine~lt. 

The trial judge's judgment of dismissal was illandated by law, and 

should be affiimed. 

DATED this 24'" day of 

E ~ W A R D  S. WINSKILL, WSB5406 
> 

Attorneys for Respoildeilt 
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