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ASSIGNMENTS O F  ERROR 

1. Arbitrator Edward Lindstrom Erred When He Refused 
to Determine the A N I O U I Z ~  of Attorneys Fees He 
Previously Awarded After Being Ordered to Do So by 
the Superior Court 

2. The  Superior Court Erred When It Refused to 
Overturn Arbitrator Lindstrom's Refusal to Determine 
the Amount of Attorneys Fees as the Court Ordered 
Him to Do 

3. The Superior Court Erred by Entering a Judgment on 
the Arbitrator's Award that Did Not Include the 
Mandatory Attorneys Fees Previously Awarded 

STATEMENT O F  ISSUES 

1. Did Arbitrator Edward Lindstrom E r r  When He 
Refused to Determine the Amount of Attorneys Fees 
Previously Awarded After Being Ordered to Do So by 
the Superior Court 

2. Did the Superior Court E r r  by Declining to Overturn 
Arbitrator' Lindstrom's Refusal to Determine the 
Amount of Attorneys Fees Previously Awarded 

3. Did the Superior Court E r r  by Entering a Judgment on 
the Arbitrator's Award that Did Not Include the 
Mandatory Attorneys Fees Previously Awarded by the 
Arbitrator 

111. STATEMENT O F  THE CASE 

The appellant Delores Marquez filed a lawsuit against her 

employer Cascade Residential Design (Cascade) for breach of 



employment contract and statutory wage violatio~is. CP 1-5. In the 

complaint, Ms. Marquez asserted that she was entitled to recover her 

attor~ieys fecs pursuant to RCW 49.48.030 and RCW 49.52.070. CP 4. 

On August 24, 2006, Ms. Marquez's claim were submitted to mandatory 

arbitration before arb~tratos Edward Lindstrom. CP 12. In her Pre- 

Hearing Statement of Proof, Ms. Marquez argued that she was entitled to 

attorneys fees and costs, and requested that tlie arbitrator enter judgment 

i~icluding such reasoilable attorney's fees and costs. CP 56. Ms. 

Marq~~ez ' s  Pre-Hearing Statemelit of Proof was served upon Cascade and 

submitted to the arbitrator. CP 56-57. 

Mr. Lindstrom a\\ arded Ms. Marquez total damages for breach of 

contract and statutory wage iolatioiis in tlie aniount of $10,365.75. Mr. 

Lindstrom also found that Ms. Marquez was entitled to reasonable 

attorney's fee pursuant to RCiV 49.48.030 and RCW 49.52.070. CP 12. 

011 September 1 ,  2006, Mr. Lindstrom filed his award with the court. CP 

12. 

011 October 5. 2006. Ms. Marquez's trial counsel filed his attornej 

fee affidavit with the court i11 conjunction with a "Motion for Attorneys 

Fees and for Judgment on Arbitration Award." CP 14-25. Despite the 

title on the motion, in fact, it was a request for the court to detenni~ie the 

iir~zo~~nt of fees that should be awarded based upon the arbitrator's 



co~iclusion tliat Ms. Marquez was entitled to attorneys fees. More 

specilically, the motion reqiles~ed '-an award of attorneys fees as awarded 

b y  thc Arbitrator and for d judgment 011 tlie arbitration award filed with the 

Supcsior Court on September 1 .  2006." CP 24. Cascade opposed Ms. 

Marq~~ez ' s  motion claiming that it was not timely filed with tlie arbitrator. 

CP 28, 44-53. 

On October 20. 2006. tlie trial court ordered that "the issue 

regarding the ir~~zozllit of attorneys fees previously awarded by the 

arbitlator is hereby rema~~ded to the arbitrator for determination." CP 63 

(emphasis added). Cou~~se l  for Ms. Marquez provided a copy of the 

court's order to Mr. Lindstrom. CP 69. Mr. Lindstrom responded to 

counsel's letter asserting tliat. as he interpreted PCLMAR 6.3(c)(l), he 

lacked "jurisdiction" to deter~nine the amount of attorneys fees previously 

awarded to Ms. Marquez. CP 83. Mr. Lindstrom's reasoning was that 

Ms. Marquez was required to file her motion to determine the nr~zou~zt of 

attorneys fees within se\.en days of receipt of the award. CP 83, 118. 

Ultimately, on October 30, 2006, Mr. Lindstroln filed an order with the 

court denying Ms. Marquez's motion for attorneys fees. CP 87. 

Cascade then filed a motion to enter judgment on the arbitrator's 

award without an award of attorneys fees. CP 64-65. Ms. Marquez 

opposed Cascade's motion and requested that the superior court overturn 



Mr. 1,indstroni's order denying Ms. Marquez's request to deter~nine the 

amount of tlie attoniels lees previously awarded. CP 88-99. Despite the 

sitperior court's previous order. and despite the fact that attorneys fees are 

mandatory when there are proven statutory wage violations, the superior 

court denied Ms.  marque^'^ request and entered a judgment on the 

arbitration award without including any attorneys fees. CP 120-1 22. Ms. 

Marquez ti~nely appealed. CP 123-124. 

IV. ARGUMENT 

A. ARBITRATOR LINDSTROM PROPERLY DETERMINED 
THAT MS. MARQUEZ WAS ENTITLED TO ATTORNEYS 
FEES PURSUANT TO RCW 49.48.030 AND RCW 49.52.070. 

Pursuant to RCW 49.48.030. an award of attorneys fees "shall be 

assessed" against an employer in any "action" in which a person is 

successfi~l in recovering a "judgment" for wages or salary. An arbitration 

proceeding is an "action" and an arbitration award is a "judgnient" for 

pusposes of RCW 49.48.030. Hitter v. Bellevue School District No. 405, 

66 Wn. App. 391, 396-397, 832 P.2d 130 (1992). According to the plain 

language of RCW 49.48.030, the ar?zozlrzt of tlie attorneys fees is to be 

determined "by the court." RCW 49.48.030. Pursuant to RCW 49.52.070, 

an employer "shall be liable" for attorneys fees in any action where the 



employcr is Sound to lia\,e violated any of the provisions of subdivisions 

( I ) and (2). 

The word "shall" in a statute is generally presunled to be 

mandatory. klarlscrl v. Escll. I00 W1i. App. 28 1 ,  290, 997 P.2d 426 (citing 

D~lsstrztlr v. Serrttle Plrb. Sclls., 60 W11. App. 728, 733, 850 P.2d 581 

( 1  993) r-evielil deniecl, 123 W11.2d 1004, 868 P.2d 872 ( 1  994)). In 

addition, RCW 49.48.030 is a reniedial statute that must be liberally 

construed in fairor of the employee. Dice 1: C i y  o f  Montescirlo, 131 Wn. 

App. 675, 689, 128 P.3d 1253 (2006). Thus, Arbitrator Lindstronl liad a 

mandatory obligation to award attorneys fees once lie deteniiined that 

Cascade liad violated RCW 49.48.010 and RCW 49.52.050. 

B. THE SUPERIOR COURT PROPERLY REMANDED TO 
THE ARBITRATOR TO DETERMINE THE "AMOUNT OF 
ATTORNEYS FEES PREVIOUSLY AWARDED". 

The Mandatory Arbitration Rules are silent regarding whether an 

arbitrator has the authori~y to award attorneys fees when fees are 

authorized by statute, contract, or recognized ground of equity. Borzgirllo 

11. Adoss, 93 Wn. App. 654, 659, 969 P.2d 11 18 (1999). In fact, MAR 1.3 

states: 

A case filed in the superior court remains under the 
jurisdiction of the superior court in all stages of the 
proceeding, including arbitration. Except for the 



autliority expressly given to the arbitrator by these 
rules, all issues s l~l~l l  De tlcterlliitlecl / y  the court. 

PCLMAR 3.2(b), liowever, expressly gives an arbitrator authority to 

anard attorney's fees. "as authorized b j  these rules. by a contract or by 

lau ." PCLMAR 6.1 (c) provides the procedure for presenting a motion for 

attorneys fees to the arbitrator when a request is made cfter receipt of the 

arbitration award. See Bo//ginzo, 93 Wn. App, at 659-660; S /n~~ka l l (~  v. 

Bcrrtlr. 73 Wn. App. 240, 868 P.2d 888 (1994). 

These local rules, however are silent on the coz~rt'.s authority to 

detcr~nine the nrnount of an attorney fee award when confilming an 

arbitration award that ~ncludes the arbitrator's conclusion that one party is 

entitled to attorneys fees. See Bonginlo, 93 Wn. App. at 659. The Court 

of Appeals has concluded that by adopting these local rules, the superior 

court has delegated the authority to award attonley fees in mandatory 

arbitration hearings to the arbitrator. See Botzg~mo, 93 Wn. App. at 660; 

S~~il~krrlla, 73 Wn. App. at 244; see also Trusley v. Stntler, 69 Wn. App. 

462, 849 P.2d 1234 (1993). Thus, it appears that the superior court here 

properly remanded to the arbitrator to detennine the nr71ozrnt of attorney 

fees to ~vhich Ms. Marquez was entitled by statute. 

It is notewortl~y, however, that the Bo~zgiv~zo, S~nzrkdla, and 

Trwlej- cases are all factually distinguishable. The issue in those cases 



was /rot whether tlie sul~e~.ior court had the authority to deteniiine the 

[1r11(1~[iit of an attorney fee award after the arbitrator detern~iiied that a party 

was entitled to attorney Sees pursuant to a statute, but rather, whether tlie 

coilst liad the authority to award attorneys fees when the arbitrator either 

expressly declined to award fees (Borigirno and Tv~isley), or the prevailing 

party failed to request that tlie arbitrator award attonieys fees (S~~ltikczllcr). 

In Bonginio, for example, tlie arbitration award was silent on the 

subject of attoniey fees. In a post-arbitration letter to tlie arbitrator, the 

defclidant requested attorneys fees, which the arbitrator declined to award. 

Three months later, tlie defendaiit moved in superior court to enter tlie 

arbitration judgment and for an award of costs and attonieys fees pursuant 

to tlie coiltract between the parties and RCW 4.84.330. Borzgivno, 93 Wn. 

App. at 657.  The superior court co~lfirrned tlie arbitration award and 

granted the defendant attorneys fees. Bongi~no, 93 Wn. App. at 657.  The 

court of appeals reversed finding tliat the superior court iinproperly 

attempted to ainend the arbitration award by awarding attorney fees. 

Borigir"110, 93 Wii. App. at 657.  

Here, in contsast, the trial court would not have effected an 

ameiidiiient of the arbitration award simply by determining the allzount of 

attonieys fees because tlie arbitrator award already expressly found tliat 

Ms. Marquez &as entitled to her attonleys fees. In fact. the trial court's 



entry of  judgment without attorneys fees effected an improper 

modification o f  the arbitration award filed September 1, 2006.' See CP 12. 

' 17he law is n.ell established that a superior COLI I -~ 'S  ai~thority to vacate or modify 
an arbitration award is very limited. The superior court niay confirm, vacate, 
niodify or col-sect an arbitration award based & upon one of the statutory bases 
set Iorth in RCW 7.04A.230 (formerly RCW 7.04.160). Brrt.rrett 1.. Hick.\, 119 
Wn.2d 15 1,  153-154, 829 P.2d 1087 (1992); Lzn~uils Frrnrilj, FUI.III.S v. Fet.t.ell 
Frrnri/l Farni.v, 106 Wn. App. 399, 404, 23 P.3d 1 1  1 1  (2001): Goc/fi.q3 I > .  

k/trt.tfijl.tl Gas. Irrs. Co., 99 Wn. App. 216, 220, 993 P.2d 281 (2000); E.~pet.r 
Dr:~.\tvrll, I I IC.  1'. Ellis-Don Cor~st., IIIC.., 86 Wn. App. 884, 888, 939 P.2d 1258, 
/.el1ie\1, cicnied. 134 Wn.2d 101 1. 954 P.2d 276 (1997). 

Pursuant to RCW 7.04A.230. a trial court may vacate or niodify an arbitration 
award if: 

(a) The award was procured by corruption, fraud, or other undue 
means; 

(b) There was: 

(i) evident partiality by an arbitrator appointed as a neutral; 
( ~ i )  coi-mption by an arbitrator; 
(~ i i )  ~nisco~iduct by an arbitrator prejudicing the rights of a 

party to the arbitration proceeding; 

(c) An arbitrator refused to postpone the hearing upon showing of  
sufficient cause for postponement, refused to consider evidence 
material to the controversy, or otherwise conducted the hearing 
contrary to RCW 7.04A. 150, so as to prejudice substantially the 
rights of a party to the arbitration proceeding; 

(d) An arbitrator exceeded the arbitrator's powers: 

(e) There was no agreement to arbitrate, unless the person 
participated in the arbitration proceeding without raising the 
objection under RCW 7.04A. 150(3) not later than the 
commencement of the arbitration hearing; or 

(f) The arbitration was conducted without proper notice of the 
initiation of an arbitration as required in RCW 7.04A.090 so as 
to prejudice substantially the rights of a party to the arbitration 
proceeding. 



Arguably, Bongi/.llo and Sn~ulrall~r are not co~ltrolling on the issue of 

whcther the court also has authority to determine the nl~zotint of attorneys 

fees when an arbitrator concludes that a pasty is entitled to them. In any 

event, the trial court certainly had the au~hority to reinand this issue to the 

arbitrator for determination. 

C .  ARBITRATOR LINDSTROM ERRED WHEN HE REFUSED 
TO DETERMIKE THE AMOUNT OF ATTORNEYS FEES 
PREVIOUSLY AWARDED AS ORDERED BY THE 
SUPERIOR COURT 

Arbitrator Lindstrom refused to follo\v the trial court's order on 

remand. He refused on the grounds that he lacked "jurisdiction" to 

deterlnine the nllzozlnt of attorneys fees to which Ms. Marquez was entitled 

because her trial counsel did not subinit his fee affidavit within seven days 

of receiving the award. What Arbitrator Lindstrom failed to recognize, 

however, was that Ms. Marquez made her request for attorneys fees at the 

arbitration itsell; and  heref fore PCLMAR G.l(c) could not possibly have 

deprived hiin of "jurisdiction" to later determine the allloufzt of her fees. 

The arbitrator's authority or 'jurisdiction" to award attorneys fees is 

derived froin PCLMAR 3.2(b) and not PCLMAR G.l(c). PCLMAR 

b.l(c)(l)  does not deprive the arbitrator of jurisdiction to detennine the 

RCW 7.04A.230. Here, none of these statutory bases for modifying the 
arbitration award is al~plicable. Thus, neither the arbitrator nor the court 
had authority to remove the award of attorney fees to Ms. Marquez. 



rrnlolc~lt of attorneys fees to be awarded, when the request for fees is timely 

made at the arbitration itself and tlie initial award includes the conclusion 

that the prevailing pai-ty is entitled to attolmeys fees. 

PCLMAR 6.1 merely provides the procedure for requesting 

attorneys fees r f t e ~  the arbitration. Implicitly, PCLMAR G.l(c) does not 

apply when a request 11as already been made at the arbitration arrdgrar~ted 

by the arbitrator. Nothing in the Mandatory Arbitration Rules or tlie 

Pierce County local rules precludes a pal-ty froin making their request for 

attoilieys fees at tlie arbitration itself. Here, because the arbitrator found 

that Ms. Marquez was entitled to fees, he was required to file an amended 

award i~icluding tlie cln~ollnr of such fees pursuant to PCLMAR 6.l(c)(4). 

Arbitrator Lindstroln clearly had the discretion to request an 

attorney fee affidavit from Ms. Marquez's counsel and iinpose a deadline 

for providing such fee affidavit. See PCLMAR 1.1. PCLMAR 1.1 

provides in pertinent part as follows: 

The Mandatory Arbitration Rules, as suppleinented by 
these local rules, are not, designed to address every 
question which may arise during the arbitration process, 
and the rules give coilsidesable discretion to the 
arbitrator. The arbitrator should not hesitate to exercise 
that discretion. 

Given Arbitrator's Lindstrom's obligation to enter an "amended award" 

pursuant to PCLMAR 6.1 (4), he clearly should have called for an attorney 



fec al'lidavit from Ms. M;trq~iez's coullsel before filing his award. Having 

failed to do so, Arbitrator Lindstrom could not properly assert in response 

to the remand order from the court that he lacked "jurisdiction" to 

determine the L I M I O U I Z ~  of attorneys fees that sl~ould be awarded to Ms. 

Marquez. Notably, Ms. Marcluez's trial counsel did not unreasonably 

delay in filing his attorney fee affidavit. It was filed just one month after 

the arbitrator wrollgfully filed his award without determining the amount 

of attorneys fees. 

D. THE SUPERIOR COURT ERRED BY DECLINING TO 
OVERTURN ARBITRATOR LINDSTROM'S REFUSAL TO 
DETERMINE THE AMOUNT OF ATTORNEYS FEES HE 
PREVIOUSLY AWARDED, AND BY ENTERING A 
JUDGMENT WITHOUT AN AWARD OF ATTORNEYS 
FEES 

Here, the superior court erroneously reversed itself after Arbitrator 

Lindstroin refused to follou the court's previous order. and then 

erroneously entered a judgment on the arbitration award without including 

attorneys fees. 

This action improperly effected a nlodificatioil of the arbitration 

award dated September 1, 2006. See footnote 1 sztpm. For the reasons 

discussed in Sectioil B above, the trial court properly remanded the issue 

of the amount of attorneys fees to Arbitrator Lindstrom. For the reasons 

discussed in Section C abobe, Arbitrator Lindstronl erroneously r e f ~ ~ s e d  to 



determine tlie L I I ~ I O L ~ I I ~  of attorneys fees. Therefore, the superior court 

encd b\ failing to overturn Arbitrator Lindstrom's order dated October 30. 

2006. 

Cascade argued to tlie superior court that Ms. Marquez' nlotion to 

determine tlie nmolrnr of attorneys fees violated tlie letter and purpose of 

tlle arbitration rules and attempted to cut off Cascade's sole avenue for 

appeal of an attorney fee d w  ard through a trial de novo. See CP 45. Tliese 

argume~its lack merit. 

First. Ms. Marquez' motion did not violate the letter of PCLMAR 

6.1 (c)( l )  or the letter of the reiiiedial statutes that entitled her to attorneys 

fees. It did not violate the letter of PCLMAR G.l(c)(l) because lies 

iilotion to the court was no1 a request that the court determine whether or 

not she was actually entitled to attorneys fees, but rather a request that the 

court determine the nmouf~t  of fees to which she was already entitled 

based upon her prior request at the arbitration itself and the arbitrator's 

award dated filed September 1, 2006. One of the attoilley fee statutes at 

issue, RCW 49.48.030, specifically indicates that reasonable attoi-neys fees 

shall be assessed against the enlployer "in an amount to be detennined by 

the court.'' 

Even if the court was not tlie proper forum to detei~nine the 

(117zozrnt of attorneys fees. Ms. Marquez's motion did not violate the 



purpose of mandatory arbitration, which is to reduce congestion in the 

courts and discourage meritless appeals. See Pevkins Coie v. Willianzs, 84 

Wn. App. 733, 737, 929 P.2d 1215 (1997). Ms. Marquez's case was 

decided by an arbitrator and not by the court, and, thus the purpose of 

reducing court congestion was served. If either pasty chooses to appeal 

arbitrator Lindstrolii's amencled dccisio~i (which has yet to be entered), 

and such party does not improve her or its position at trial, the coi~t-t will 

be required to assess attolmeys fees against the appealing party. Thus, the 

purpose of discouraging meritless appeals will also be served. 

Finally, Ms. Marquez's motion could not cut off Cascade's avenue 

for appealing an award of attonleys fees. Pursuant to PCLMAR 6. I (c)(6), 

the titile for appeal of the arbitrator's decision in any case where attorney 

fees have been timely requested does not start to run until the service and 

filing of the amended award or denial thereof. Here, attorneys fees were 

timely requested at the arbitration itself crtzdgmrited. Thus, the time for an 

appeal did not begin to run until the anzoulzt of fees was determined by the 

arbitrator and included in an amended award. Here, because Arbitrator 

Lindstrom wrongfully ref~lsed to file an amended award that included 

attorneys fees, the time for appealing his decision has not yet run. 



V. ATTORNEYS FEES ON APPEAL 

Pursuant to RAP I S .  1 (a), Ms. Marquez requests attorney fees on 

appeal if she is the prebailing party. Such request is made pursuant to 

RCW 49.48.030 and RCW 49.52.070. See Miller I>. Flrtw~ers Bros. Co., 

Wn. App. , 150 P.3d 598 (2007) (awarding attorneys fees on 

appeal to prevailing party pursuant to RAP 18.l(a) and RCW 49.48.030). 

VI. CONCLUSION 

Based upon the foregoing, Ms. Marquez respectfully requests that 

this court reverse the judgment of the trial court and its decision refusing 

to overturn Arbitrator Lindstrom's r e f~~sa l  to follow the court's order and 

detennine the amount of attorneys fees. This case should be remanded to 

the arbitrator to detennine the ntlzouur of fees to which Ms. Marquez is 

entitled. Once Arbitrator Lindstrom files an amended award, each party 

should then have 20 days to request a trial do novo. Ms. Marquez should 

be a n  arded her attorneys fees for having to bring this appeal. 

2!9l 
DATED this /& day of March. 2007. 

CAROL J. COOPER, WSB #26791 
Attorneys for Appellant 
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