7
i

g 513

P. O. Box 1670
Kalama, WA 98625
360 — 673-4941

(G4 BN G e |
_—*‘: o -4
b
NO 35890-5-11. b
Cowlitz County No 06-1-01049-1. ST
STATE OF WASHINGTON, P
Respondent,
Vs.
TODD J. ALBRIGHT
Appellant.
BRIEF OF APPELLANT
ANNE CRUSER/WSBA #27944
Attorney for Appellant



TABLE OF AUTHORITES

A. ASSIGNMENTS OF ERROR ........ccccccooiniiiiiiiniiniecec 1

I. THE TRIAL COURT ERRED IN IMPOSING COMMUNITY
CUSTODY WHERE COMMUNITY CUSTODY IS NOT
AUTHORIZED. ......cccooiiiiiiiiiiceee ettt 1

II. THE TRIAL COURT ERRED IN MAKING REGISTRATION
AS A SEX OFFENDER PART OF THE JUDGMENT AND
SENTENCE. ........ooiiiiiiiicetee ettt 1

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR............ 1

I. FAILURE TO REGISTER AS A SEX OFFENDER IS NOT A
SEX OFFENSE. 1

Il. THE TRIAL COURT ERRED IN IMPOSING COMMUNITY
CUSTODY BECAUSE FAILING TO REGISTER AS A SEX
OFFENDER IS NOT A SEX OFFENSE, AND IT IS NOT A
CONVICTION UNDER RCW 9A.44.130 (10) (2)......vvvvvorrrereeeee... 1

III. THE TRIAL COURT ERRED IN MAKING
REGISTRATION AS A SEX OFFENDER PART OF THE
JUDGMENT AND SENTENCE BECAUSE FAILING TO
REGISTER AS A SEX OFFENDER IS NOT A SEX OFFENSE AS

DEFINED BY RCW 9A.44.130 .......c.coeiiiiiiiieeieeeeeee e, 1
C. STATEMENT OF THE CASE......cccccoooiiiniiiiiinneeeeee, 1
D. ARGUMENT ...t e, 3



TABLE OF AUTHORITIES

Cases

Cockle v. Dep’t of Labor & Indus., 142 Wn.2d 801, 16 P.3d 583 (2001)..7

In re Pers. Restraint of Carle, 93 Wn.2d 31, 604 P.2d 1293 (1980).......... 8

Jenkins v. Bellingham Municipal Court, 95 Wn.2d 574, 627 P.2d 1316
(1981 et 10

Matter of the Postsentence Review of Leach, 79432-4 (August 2™, 2007)7,
8, 11,16, 19

McKay v. Dept. of Labor & Indus., 180 Wash. 191, 39 P.2d 997 (1934). 11

State v. Hall, 112 Wn.App. 164, 48 P.3d 350 (2002) ....ceecveerrerererrnn. 9
State v. Keller, 143 Wn.2d 267, 19 P.3d 1030 (2001) ....ccveevreriereenee. 8
State v. King, 111 Wn.App. 430, 45 P.3d 221 (2002) ............ 10,11, 12,13
State v. Taylor, 97 Wn.2d 724, 649 P.2d 633 (1982) ............. 10, 11,13, 14
State v. Thorne, 129 Wn.2d 736, 921 P.2d 514 (1996).........ccveeuveeuen..... 17
State v. Warfield, 103 Wn.App. 152, 5 P.3d 1280 (2000) ........cceevveueee.. 9
State v. Watson, 146 Wn.2d 947, 51 P.3d 66 (2002) ........ccoveeevrecvrieene. 8
State v. Wilson, 125 Wn.2d 212, 883 P.2d 320 (1994) .......ccvvevveeerrenennnne. 8
Statutes

O.94A.T20 . 17
QA 44130 s 1,4,5,7,16,17
RCW 9.68A.090.......co et 5
RCW 9.94A.030...ccuciieeieeeieeeeeeeee ettt 5,7
RCW 9.94A.030 (42) c.eeeeeeeeeeeeeeee ettt 9,12
RCW Q.94AT20.c..i ittt 19
RCW 9.94A. 411 ...t 17,18
RCW 9.94A.505. .ttt 19
RCW 9.94A.545. ..ot 14, 15,17, 18
RCW 9.94A.650....... et 17
RCW O.94A.T12 ettt e 18
RCW 9.94A.715. et 14, 15,17, 18
RCW Q.94A.728......eeeeeeeeeeeeee ettt e 18
RCW 9.94A 850ttt 18
RCW 9A.44. 130 (11)eeeeiieieeieecieeiee e, 2,7,9,11,12, 13,14, 15,18
RCW QA44.096.......ooceeieeeeeeeeeee e 5
Regulations

WAC 437-20-010...cciieieeeeeeeeeee et 19

ii



A. ASSIGNMENTS OF ERROR

I. THE TRIAL COURT ERRED IN IMPOSING
COMMUNITY CUSTODY WHERE COMMUNITY
CUSTODY IS NOT AUTHORIZED.

II. THE TRIAL COURT ERRED IN MAKING
REGISTRATION AS A SEX OFFENDER PART OF THE
JUDGMENT AND SENTENCE.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

I. FAILURE TO REGISTER AS A SEX OFFENDER IS NOT
A SEX OFFENSE.

II. THE TRIAL COURT ERRED IN IMPOSING
COMMUNITY CUSTODY BECAUSE FAILING TO
REGISTER AS A SEX OFFENDER IS NOT A SEX
OFFENSE, AND IT IS NOT A CONVICTION UNDER RCW

9A.44.130 (10) (a).

III. THE TRIAL COURT ERRED IN MAKING
REGISTRATION AS A SEX OFFENDER PART OF THE
JUDGMENT AND SENTENCE BECAUSE FAILING TO
REGISTER AS A SEX OFFENDER IS NOT A SEX
OFFENSE AS DEFINED BY RCW 9A.44.130.

C. STATEMENT OF THE CASE

The Cowlitz County Prosecuting Attorney charged Todd J.
Albright with Failure to Register as a Sex Offender, alleged to have
occurred between July 14, 2006 and August 14, 2006, contrary to RCW
9A.44. 130 (11) (a)’, (4) (a), (5) (a), (6) (a) and (6) (b). CP 1. Mr.

Albright proceeded to a bench trial on stipulated facts, in which he agreed

' The Information appears to have originally said “(1) (a),” but it was marked in ink pen
toread “(11) (A).” CP 1



that he had been convicted of Child Molestation in the First Degree in
1997, that in September of 2002 he was given written notice of his duty to
register as a sex offender, that on October 4, 2004 he registered his
address with the Cowlitz County Sheriff as 636 22" Avenue in Longview,
and that on August 14™, 2006 he was found to be living at 704 Willow
Street in Kelso and he had not registered that address change with the
Cowlitz County Sheriff. CP 8-9. Mr. Albright, based on this stipulation,
was convicted of failure to register as a sex offender. CP 9-10.

Mr. Albright was sentenced on February 2, 2007. CP 20. The
judgment and sentence, at paragraph 5.7 on page 9, warns Mr. Albright
that “[b]ecause this crime involves a sex offense or kidnapping offense
involving a minor as defined in RCW 9A.44.130, you are required to
register with the sheriff of the county of the state of Washington where
you reside.” CP 19. This warning goes on to state the various
requirements of the registration statute. CP 19-20. This large box on the
judgment and sentence found at paragraph 5.7 is to be crossed off or
deleted if it is not applicable to the defendant and the box on Mr.
Albright’s judgment and sentence is neither crossed off nor deleted. CP
19-20.

Mr. Albright’s standard range for this offense was zero to twelve

months’ confinement. CP 13. This crime is an unranked felony. CP 13.



He was sentenced to twelve months, to be concurrent with his sentence in
06-1-01517-4 (in DOC). CP 16. The original judgment and sentence did
not contain a requirement of community custody (see paragraph 4.6). CP
16. On April 18, 2007 Mr. Albright was returned to Cowlitz County from
DOC and an order modifying judgment and sentence was entered
sentencing Mr. Albright to 36 to 48 months of community custody. CP
32. This timely appeal followed. CP 23.

D. ARGUMENT

I. FAILURE TO REGISTER AS A SEX OFFENDER IS NOT
A SEX OFFENSE.

Failure to register as a sex offender, prior to June 7"’, 2006, was a
sex offense. (See former RCW 9A.44.130 (10)). The legislature made
several changes to RCW 9A.44.130 which took effect on June 7", 2006.
(See Appendix A). In re-enacting RCW 9A.44.130, the legislature added
a new section and numbered it (7). (See Appendix A). They then moved
each subsection down one level, such that former subsection (8) became
(9), former (9) became (10), former (10) became (11), and former (11)
became (12). (See Appendix A). Prior to this change, 9A.44.130 (10) (a)

stated:

* The legislature made a second amendment to RCW 9A.44.130 which took effect on
September 1%, 2006, but which only involved a paragraph reorganization of subsection
one.



A person who knowingly fails to register with the county sheriff or
notify the county sheriff, or who changes his or her name without
notifying the county sheriff and the state patrol, as required by this
section is guilty of a class C felony if the crime for which the
individual was convicted was a felony sex offense as defined in
subsection (9) (a) of this section or a federal out-of-state conviction
for an offense that under the laws of this state would be a felony
sex offense as defined in subsection (9) (a) of this section.

As of June 7, 2006, RCW 9A.44.130 (10) (a) now defines a “sex
offense.” This definition, prior to June 7‘h, 2006, was found in 9A.44.130
(9) (a). It states, in relevant part:

(a) “Sex offense” means:
(1) Any offense defined as a sex offense by RCW 9.94A.030;

(ii) Any violation under RCW 9A.44.096 (sexual misconduct with
a minor in the second degree);

(iii) Any violation under RCW 9.68A.090 (communication with a
minor for immoral purposes);

(iv) Any federal or out-of-state conviction for an offense that
under the laws of this state would be classified as a sex offense
under this subsection; and

(v) Any gross misdemeanor that is, under chapter 9A.28 RCW, a
criminal attempt, criminal solicitation, or criminal conspiracy to
commit an offense that is classified as a sex offense under RCW
9.94A.030 or this subsection.
RCW 9A.44.130 (10) (a). Because failure to register as a sex offender
does not fall within the conditions stated in (ii) through (v), it can only be

a sex offense if it is defined as a sex offense by RCW 9.94A.030.

RCW 9.94A.030 (42) states, in relevant part:



(42) “Sex offense” means:

(a) (1) A felony that is a violation of chapter 9A.44 RCW other
than RCW 94.44.130 (11). (Emphasis added).

(1) A violation of RCW 9A.64.020;

(ii1) A felony that is a violation of chapter 9.68 A RCW other
than RCW 9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal
attempt, criminal solicitation, or criminal conspiracy to commit
such crimes;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is comparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual motivation under RCW
9.94A.835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that under
the laws of this state would be a felony classified as a sex offense
under (a) of this subsection.

Prior to June 7"’, 2006, RCW 9A.44.130 (11) stated:

(a) A person who knowingly fails to register or who moves within
the state without notifying the county sheriff as required by this
section is guilty of a class C felony if the crime for which the
individual was convicted was a felony kidnapping offense as
defined in subsection (9) (b) of this section or a federal or out-of-
state conviction for an offense that under the laws of this state
would be a felony kidnapping offense as defined in subsection (9)
(b) of this section. (Emphasis added).

(b) If the crime for which the individual was convicted was other
than a felony or a federal or out-of-state conviction for an offense
that under the laws of this state would be other than a felony,
violation of this section is a gross misdemeanor.



Former RCW 9A.44.130. (See Appendix A).

As of June 7", 2006, 9A.44.130 (11) states:
(a) A person who knowingly fails to register with the county
sheriff or notify the county sheriff, or who changes his or her name
without notifying the county sheriff and the state patrol, as
required by this section is guilty of a class C felony if the crime for
which the individual was convicted was a felony sex offense as
defined in subsection (10) (a) of this section or a federal out-of-
state conviction for an offense that under the laws of this state

would be a felony sex offense as defined in subsection (10) (a) of
this section. (Emphasis added).

(b) If the crime for which the individual was convicted was other

than a felony or a federal or out-of-state conviction for an offense

that under the laws of this state would be other than a felony,

violation of this section is a gross misdemeanor.
As such, 9A.44.130 (11) (a) states, with absolutely no ambiguity, that
failure to register as a sex offender is not a sex offense.

Statutory construction is a question of law which is reviewed de
novo. Matter of the Postsentence Review of Leach, 79432-4 (August 2",
2007), page 4, citing Cockle v. Dep’t of Labor & Indus., 142 Wn.2d 801,
807,16 P.3d 583 (2001). “A trial court may impose a sentence that is only
authorized by statute.” Leach at 4, citing In re Pers. Restraint of Carle, 93
Wn.2d 31, 604 P.2d 1293 (1980). “This court applies unambiguous
statutes according to their plain language and construes only ambiguous

statutes.” Leach at 4-5, citing State v. Wilson, 125 Wn.2d 212, 217, 883

P.2d 320 (1994). When interpreting a statute, a court must first assume



that the legislature means exactly what it says. State v. Keller, 143 Wn.2d
267,276, 19 P.3d 1030 (2001). Thus, if the statute is clear on its face, its
meaning is derived from the statutory language alone. State v. Watson,
146 Wn.2d 947, 51 P.3d 66 (2002). In State v. Hall, Division II stated this
rule as follows:

Where the meaning of a statute is clear on its face, this court

assumes that the Legislature “means exactly what it says” and we

give effect to the plain language without regard to rules of

statutory construction. State v. Warfield, 103 Wn.App. 152, 156, 5

P.3d 1280 (2000).

State v. Hall, 112 Wn.App. 164, 48 P.3d 350 (2002).

In response to Mr. Albright’s contention that failure to register as a
sex offender is not a sex offense the State will make the following
arguments, all of which this court should reject: First, that despite the
plain and unambiguous language of RCW 9A.44.130 (11) and RCW
9.94A.030 (42), the legislature did not mean to make this change and this
court should utilize principles of statutory construction to identify the
legislature’s intent. Once this court does that, the State will argue, this
court will draw the conclusion that the amendment which resulted in
failure to register as a sex offender no longer being defined as a sex
offense was nothing more than a simple “numbering error” and this court

has the power to correct and re-write the statute to make failure to register

as a sex offender a sex offense once again. In making this argument, the



State will rely on Division I's opinion in State v. King, 111 Wn.App. 430,
45 P.3d 221 (2002).

Turning to King, we see that this is the second time the legislature
has reclassified failure to register as a sex offender as a non-sex offense.
In King, Division I ruled on the State’s appeal of a trial court’s refusal to
classify a defendant’s prior conviction for failure to register as a sex
offender as a sex offense because the statute specifically excluded this
crime from the definition of a sex offense. King at 431. Division I, in
calling this change a “numbering error” reversed, holding that failure to
register as a sex offender was, in fact, a sex offense despite the lack of any
statute in existence at the time which classified it at such. King at 431.

The King Court paid homage to Supreme Court precedent which
admonishes that appellate courts “...cannot read into a statute that which it
may believe the legislature has omitted, be it an intentional or an
inadvertent omission.” King at 435, citing State v. Taylor, 97 Wn.2d 724,
728, 649 P.2d 633 (1982); and Jenkins v. Bellingham Municipal Court, 95
Wn.2d 574, 579, 627 P.2d 1316 (1981). However, the King Court noted
that in one narrow class of cases legislative omissions may be supplied:
Cases in which the legislative omission rendered the statute absurd and

undermined its sole purpose. King at 435.



More recently, in Matter of the Postsentence Review of Leach, No.
79432-4 (August 2™, 2007), the Supreme Court reiterated that an appellate
court may not “...add to a statute unless ‘it is ‘imperatively required to
make it a rational statute.”’...To do so is a “usurpation of legislative power
for it results in destruction of the legislative purpose.””” Leach at page 7,
citing Taylor at 729; and McKay v. Dept. of Labor & Indus., 180 Wash.
191, 194, 39 P.2d 997 (1934).

In King, Division I concluded that the revised version of RCW
9A.44.130 was irrational and absurd because not only did it reclassify
failure to register as a sex offender as a non-sex offense, but it reclassified
failure to register as a kidnapper as a sex offense. King at 433. It was this
result that most troubled Division I:

The inadvertent numbering error undermines the express intent of

both statutes and renders them irrational because the failure to

register as a kidnapping offender is deemed a sex offense while the
failure to register as a sex offender is not. Thus, refusal to correct
this obvious error would require that a conviction for failure to
register as a kidnapping offender count as three points towards the
offender score because the offense would be classified as a sex
offense, even though the underlying kidpnapping involved no
sexual misconduct.

King at 436.
In the case at bar, this court should decline to follow Division I’s

holding in King for several reasons: First, it is neither irrational nor

absurd to characterize failure to register as a sex offender as a non-sex



offense. Failure to register as a sex offender is not a sexual crime. It does
not involve sexual misconduct. It involves stupidity, carelessness, and a
flagrant disregard for the law, but it does not involve sexual activity.
While the underlying crimes that trigger a registration requirement
necessarily involve sexual acts and sexual misconduct, failure to register
as a sex offender is a status and reporting offense. Reclassifying this
crime as a non-sex offense would be rational and long overdue.

Further, the result of this amendment to 9A.44.130 does not
undermine the sole purpose of the statute, nor the amendment to the
statute. In determining whether a legislative omission undermines the
sole purpose of the statute, the King Court again looked to Taylor and
stated:

The court in these cases has not supplied the omitted language

because it was not “imperative” to make the statute rational. To do

so would have been to arrogate to ourselves the power to make
legislative schemes more perfect, more comprehensive and more
consistent. The statutes in these cases remained rational with the
omission even though there were inconsistencies in the
comprehensive scheme. (Emphasis added).
King at 435-36, citing Taylor at 729. Because this amendment reclassified
failure to register as a sex offender (a status offense which involves no
sexual activity) as a non-sex offense, it is not “imperative” for this court to

re-write 9A.44.130 and reclassify failure to register as a sex offender as a

sex offense in order to make the statute rational.

10



If this Court is inclined to interpret the intent of the legislature in
amending RCW 9A.44.130, this Court could just as easily conclude that
the legislature, while intentionally reclassifying failure to register as a sex
offender as a non-sex offense, made an omission when it failed to also
exclude the new subsection (12), which makes failure to register as a
kidnapping offender a felony under subsection (a), from the definition of
sex offense. As such, if the Court is inclined to follow the holding in
King, this Court could hold that failure to register as a kidpnapping
offender is not a sex offense, despite the language of RCW 9.94A.030 (42)
and RCW 9A.44.130. This Court could, Mr. Albright suggests, simply
utilize half of the remedy previously utilized by the King Court. This
Court should not simply assume, however, that the legislature did not
intend to reclassify failure to register as a sex offender as a non-sex
offense and merely made a “numbering error.”

Further, that 9A.44.130, as currently written, appears to be
inconsistent with both 9.94A.545 (2) and 9.94A.715 (1) is not sufficient
justification for this court to step in to the shoes of the legislature and re-
write 9A.44.130 to state that failure to register as a sex offender is a sex
offense. As noted above, a statute can remain “rational,” for purposes of

determining whether the sole purpose of a statute has been undermined,

11



even when it results in “inconsistencies in the comprehensive scheme.”
Taylor at 729.

Second, Mr. Albright’s case is distinguishable from King in that in
King, that was the first time the legislature made this particular
“numbering error.” It strains credulity to believe that the legislature, after
already making a very careless mistake that Division | was forced to
remedy and the legislature was forced to correct in a later session, would
again make that identical “mistake.” Only two conclusions are possible:
Either the legislature intended to reclassify failure to register as a sex
offender as a non-sex offense but simply forgot to amend 9.94A.030 (42)
(to also exclude the new subsection (12), 9.94A.545 (2) and 9.94A.715 (1)
at the same time; or the legislature again made a “numbering error,”
having developed amnesia and completely forgetting this same
“numbering error” they made only seven years ago and all of the needless
and costly litigation that resulted from this “error.”

Were this the first time the legislature had reclassified failure to
register as a sex offender as a non-sex offense the argument that this was a
mere “numbering error” would be plausible. But for the legislature to
make this identical “mistake” again? It is just as plausible that the
legislature made a conscious decision to reclassify the status offense of

failure to register as a sex offender as a non-sex offense and simply forgot

12



to amend 9.94A.030 (42), 9.94A.545 and .715 accordingly. It is worth
noting, in support of this conclusion, that the numbering of amended RCW
9A.44.130 was done by the legislature in the amendment itself and nof the
code reviser (see Appendix A).

In light of the fact that it is not irrational to reclassify the status
offense of failure to register as a sex offender as a non-sex offense and the
amendment to RCW 9A.44.130 at issue here represents the second time
the legislature has reclassified failure to register as a non-sex offense, this
Court lacks sufficient evidence to conclude that the legislature did not
intend to say what it very clearly said, which is that failure to register as a
sex offender is not a sex offense, or that 9A.44.130 is now irrational and
its sole purpose has been undermined. As such, this Court should decline
to re-write RCW 9A.44.130 and hold that failure to register as a sex
offender is a sex offense.

With regard to Mr. Albright’s case, this change in the law (which
applies to his case because his date of offense was “on or between July 14,
2006 and August 14, 2006”), affects the judgment of the court in the
following ways: The trial court lacked the authority to impose community
custody and the trial court lacked the authority to impose a registration

requirement as part of his conviction.



I. THE TRIAL COURT ERRED IN IMPOSING
COMMUNITY CUSTODY BECAUSE FAILING TO
REGISTER AS A SEX OFFENDER IS NOT A SEX
OFFENSE, AND IT IS NOT A CONVICTION UNDER RCW
9A.44.130 (10) (a).

The trial court imposed, by an order amending the judgment and
sentence entered more than two months after the notice of appeal was filed
and without notice to appellate counsel for Mr. Albright, a community
custody term of 36 to 48 months. CP 32. In order to impose community
custody the community custody must be authorized by statute. Leach at 9.
The trial court does not have inherent authority to impose community
custody because the establishment of penalties for crimes is solely a
legislative function. State v. Thorne, 129 Wn.2d 736, 767, 921 P.2d 514
(1996).

RCW 9.94A.545 authorizes community custody as follows:

(1) Except as provided in RCW 9.94A.650 and in subsection (2)
of this section, on all sentences of confinement for one year or less,
in which the offender is convicted of a sex offense, a violent
offense, a crime against a person under RCW 9.94A.411, or felony
violation of chapter 69.50 or 69.52 RCW or an attempt,
conspiracy, or solicitation to commit such a crime, the court may
impose up to one year of community custody, subject to conditions
and sanctions as authorized in RCW 9.94A.715 and 9.94A.720.
An offender shall be on community custody as of the date of
sentencing. However, during the time for which the offender is in
total or partial confinement pursuant to the sentence or a violation
of the sentence, the period of community custody shall toll.
(Emphasis added).

14



(2) If the offender is guilty of failure to register under RCW
94.44.130 (10) (a), the court shall impose a term of community
custody under RCW 9.94A.715.

Because Mr. Albright was convicted of violating RCW 9A.44.130 (11) (a)
and not 9A.44.130 (10) (a), his crime is not a sex offense and subsection
(1) of 9.94A.545 does not authorize the trial court to impose community
custody. Similarly, subsection (2) does not authorize the court to impose
community custody because Mr. Albright was not convicted of violating
9A.44.130 (10) (a).

Because subsection (2) of 9.94A.545 by its plain language does not
apply to Mr. Albright, it is unnecessary to consult 9.94A.715. In the
interest of being thorough, however, it should be noted that 9.94A.715
also, by its plain terms, authorizes community custody only in the
following circumstances:

(1) When a court sentences a person to the custody of the

department for a sex offense not sentenced under RCW 9.94A.712,

a violent offense, any crime against persons under RCW

9.94A.411 (2), or a felony offense under chapter 69.50 or 69.52

RCW, committed on or after July 1, 2000, or when a court

sentences a person to a term of confinement of one year or less for

a violation of RCW 9A.44.130 (10) (a) committed on or after June

7, 2006, the court shall in addition to the other terms of the

sentence, sentence the offender to community custody for the

community custody range established under RCW 9.94A.850 or up

to the period of earned release awarded pursuant to RCW
9.94A.728 (1) and (2), whichever is longer...

15



As such, community custody in this case is not authorized by 9.94A.715

either.
Mr. Albright’s case should be remanded so that the community

custody order can be excised from his sentence.’ Leach at 10.

II. THE TRIAL COURT ERRED IN MAKING
REGISTRATION AS A SEX OFFENDER PART OF THE
JUDGMENT AND SENTENCE BECAUSE FAILING TO
REGISTER AS A SEX OFFENDER IS NOT A SEX
OFFENSE AS DEFINED BY RCW 9A.44.130.

Because Mr. Albright was not convicted of a sex offense under
RCW 9A.44.130, he cannot be required to register as a result of this
conviction. Mr. Albright’s case should be remanded with instruction to
the trial court to excise the registration requirement found at paragraph 5.7
and vacate any order or orders (of which appellate counsel may not be
aware given that Mr. Albright was re-sentenced without her knowledge
some two months after the notice of appeal was filed) that require Mr.
Albright to register as a sex offender as part of this conviction.

E. CONCLUSION

? It is worth noting, also, that even if community custody were authorized because Mr.
Albright was convicted of failure to register (as opposed to simply being convicted of a
“sex offense,” which the legislature felt compelled to distinguish from failure to register
in both 9.94A.545 and 9.94A.715), the range imposed by the court was incorrect. The 36
to 48 month range is not authorized in sentences of up to one year or less, and was clearly
derived from WAC 437-20-010, which provides that the term of community custody for
sex offenses not sentenced under [former] RCW 9.94A.120 (8) (now found at RCW
9.94A.505) is 36 to 48 months. Mr. Albright, of course, was not convicted of a sex
offense. (Emphasis added).

16



Mr. Albright’s case should be remanded and the portions of his
judgment requiring community custody and registration as a sex offender
should be excised from his judgment and sentence.

RESPECTFULLY SUBMITTED this 21* day of August, 2007.

( ;@z‘/, / :12: ééz‘

ANNE M. CRUSER, WSBA #27944
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LEXSEE 2006 WA CH 129
WASHINGTON ADVANCE LEGISLATIVE SERVICE

ararmer STATENET

Copyright © 2006 by Information for Public Affairs, Inc.
WASHINGTON SECOND SESSION OF THE 59TH REGULAR SESSION
SENATE BILL 6519
CHAPTER 129
2006 Wa. ALS 129; 2006 Wa. Ch. 129; 2005 Wa. SB 6519
BILL TRACKING SUMMARY FOR THIS DOCUMENT

SYNOPSIS: AN ACT Relating to county sheriffs monitoring registered sex offenders; amending RCW 9A.44.130;
reenacting and amending RCW 9A.44.130; providing an effective date; and providing an expiration date.

NOTICE: [A> UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED <A]
[D> Text within these symbols is deleted <D]

To view the next section, type .np* TRANSMIT.
To view a specific section, transmit p* and the section number. e.g. p*1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

[*1] Sec. 1. RCW 9A.44.130 and 2003 ¢ 215 s 1 and 2003 ¢ 53 s 68 are each reenacted and amended to read as
follows:

(1) Any adult or juvenile residing whether or not the person has a fixed residence, or who is a student, is employed,
or carries on a vocation in this state who has been found to have committed or has been convicted of any sex offense or
kidnapping offense, or who has been found not guilty by reason of insanity under chapter 10.77 RCW of committing
any sex offense or kidnapping offense, shall register with the county sheriff for the county of the person's residence, or
if the person is not a resident of Washington, the county of the person's school, or place of employment or vocation, or
as otherwise specified in this section. Where a person required to register under this section is in custody of the state
department of corrections, the state department of social and health services, a local division of youth services, or a lo-
cal jail or juvenile detention facility as a result of a sex offense or kidnapping offense, the person shall also register at
the time of release from custody with an official designated by the agency that has jurisdiction over the person. In addi-
tion, any such adult or juvenile: (a) Who is admitted to a public or private institution of higher education shall, within
ten days of enrolling or by the first business day after arriving at the institution, whichever is earlier, notify the sheriff
for the county of the person’s residence of the person's intent to attend the institution; (b) who gains employment at a
public or private institution of higher education shall, within ten days of accepting employment or by the first business
day after commencing work at the institution, whichever is earlier, notify the sheriff for the county of the person's resi-
dence of the person's employment by the institution; or (c) whose enrollment or employment at a public or private insti-
tution of higher education is terminated shall, within ten days of such termination, notify the sheriff for the county of the
person's residence of the person's termination of enrollment or employment at the institution. Persons required to regis-
ter under this section who are enrolled in a public or private institution of higher education on June 11, 1998, must no-
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tify the county sheriff immediately. The sheriff shall notify the institution's department of public safety and shall pro-
vide that department with the same information provided to a county sheriff under subsection (3) of this section.

(2) This section may not be construed to confer any powers pursuant to RCW [D> 4.24.500 <D] |[A> 4.24.550 <A]
upon the public safety department of any public or private institution of higher education.

(3)(a) The person shall provide the following information when registering: (i) Name; (ii) address; (1ii) date and
place of birth; (iv) place of employment; (v) crime for which convicted; (vi) date and place of conviction; (vii) aliases
used; (viii) social security number; (ix) photograph; and (x) fingerprints.

(b) Any person who lacks a fixed residence shall provide the following information when registering: (i) Name; (ii)
date and place of birth; (iii) place of employment; (iv) crime for which convicted; (v) date and place of conviction: (vi)
aliases used; (vii) social security number:; (viii) photograph; (ix) fingerprints; and (x) where he or she plans to stay.

(4)(a) Offenders shall register with the county sheriff within the following deadlines. For purposes of this section
the term "conviction" refers to adult convictions and juvenile adjudications for sex offenses or kidnapping offenses:

(i) OFFENDERS IN CUSTODY. (A) Sex offenders who committed a sex offense on, before, or after February 28,
1990, and who, on or after July 28, 1991, are in custody, as a result of that offense, of the state department of correc-
tions, the state department of social and health services, a local division of youth services, or a local jail or juvenile de-
tention facility, and (B) kidnapping offenders who on or after July 27, 1997, are in custody of the state department of
corrections, the state department of social and health services, a local division of youth services, or a local jail or juve-
nile detention facility, must register at the time of release from custody with an official designated by the agency that
has jurisdiction over the offender. The agency shall within three days forward the registration information to the county
sheriff for the county of the offender's anticipated residence. The offender must also register within twenty-four hours
from the time of release with the county sheriff for the county of the person's residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or vocation. The agency that has jurisdiction
over the offender shall provide notice to the offender of the duty to register. Failure to register at the time of release and
within twenty-four hours of release constitutes a violation of this section and is punishable as provided in subsection
[D>(10) <D] [A> (11) <A] of this section.

When the agency with jurisdiction intends to release an offender with a duty to register under this section, and the
agency has knowledge that the offender is eligible for developmental disability services from the department of social
and health services, the agency shall notify the division of developmental disabilities of the release. Notice shall occur
not more than thirty days before the offender is to be released. The agency and the division shall assist the offender in
meeting the initial registration requirement under this section. Failure to provide such assistance shall not constitute a
defense for any violation of this section.

(if) OFFENDERS NOT IN CUSTODY BUT UNDER STATE OR LOCAL JURISDICTION. Sex offenders who,
on July 28, 1991, are not in custody but are under the Jurisdiction of the indeterminate sentence review board or under
the department of correction's active supervision, as defined by the department of corrections, the state department of
social and health services, or a local division of youth services, for sex offenses committed before, on, or after February
28, 1990, must register within ten days of July 28, 1991. Kidnapping offenders who, on July 27, 1997, are not in cus-
tody but are under the jurisdiction of the indeterminate sentence review board or under the department of correction's
active supervision, as defined by the department of corrections, the state department of social and health services, or a
local division of youth services, for kidnapping offenses committed before, on, or after July 27, 1997, must register
within ten days of July 27, 1997. A change in supervision status of a sex offender who was required to register under
this subsection (4)(a)(ii) as of July 28, 1991, or a kidnapping offender required to register as of July 27, 1997, shall not
relieve the offender of the duty to register or to reregister following a change in residence. The obligation to register
shall only cease pursuant to RCW 9A .44.140).

(iii) OFFENDERS UNDER FEDERAL JURISDICTION. Sex offenders who, on or after July 23, 1995, and kid-
napping offenders who, on or after July 27, 1997, as a result of that offense are in the custody of the United States bu-
reau of prisons or other federal or military correctional agency for sex offenses committed before, on, or after F ebruary
28, 1990, or kidnapping offenses committed on, before, or after July 27, 1997, must register within twenty-four hours
from the time of release with the county sheriff for the county of the person's residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or vocation. Sex offenders who, on July 23,
1995, are not in custody but are under the Jurisdiction of the United States bureau of prisons, United States courts,
United States parole commission, or military parole board for sex offenses committed before, on, or after February 28,
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1990, must register within ten days of July 23, 1995. Kidnapping offenders who, on July 27, 1997, are not in custody
but are under the jurisdiction of the United States bureau of prisons, United States courts, United States parole commis-
sion, or military parole board for kidnapping offenses committed before, on, or after July 27, 1997, must register within
ten days of July 27, 1997. A change in supervision status of a sex offender who was required to register under this sub-
section (4)(a)(iii) as of July 23, 1995, or a kidnapping offender required to register as of July 27, 1997 shall not relieve
the offender of the duty to register or to reregister following a change in residence, or if the person is not a resident of
Washington, the county of the person's school, or place of employment or vocation. The obligation to register shall only
cease pursuant to RCW 9A.44.140.

(iv) OFFENDERS WHO ARE CONVICTED BUT NOT CONFINED. Sex offenders who are convicted of a sex
offense on or after July 28, 1991, for a sex offense that was committed on or after February 28, 1990, and kidnapping
offenders who are convicted on or after July 27, 1997, for a kidnapping offense that was committed on or after July 27,
1997, but who are not sentenced to serve a term of confinement immediately upon sentencing, shall report to the county
sheriff to register immediately upon completion of being sentenced.

(v) OFFENDERS WHO ARE NEW RESIDENTS OR RETURNING WASHINGTON RESIDENTS. Sex offend-
ers and kidnapping offenders who move to Washington state from another state or a foreign country that are not under
the jurisdiction of the state department of corrections, the indeterminate sentence review board, or the state department
of social and health services at the time of moving to Washington, must register within thirty days of establishing resi-
dence or reestablishing residence if the person is a former Washington resident. The duty to register under this subsec-
tion applies to sex offenders convicted under the laws of another state or a foreign country, federal or military statutes,
or Washington state for offenses committed on or after February 28, 1990, and to kidnapping offenders convicted under
the laws of another state or a foreign country, federal or military statutes, or Washington state for offenses committed on
or after July 27, 1997. Sex offenders and kidnapping offenders from other states or a foreign country who, when they
move to Washington, are under the jurisdiction of the department of corrections, the indeterminate sentence review
board, or the department of social and health services must register within twenty-four hours of moving to Washington.
The agency that has jurisdiction over the offender shall notify the offender of the registration requirements before the
offender moves to Washington.

(vi) OFFENDERS FOUND NOT GUILTY BY REASON OF INSANITY. Any adult or juvenile who has been
found not guilty by reason of insanity under chapter 10.77 RCW of (A) committing a sex offense on, before, or after
February 28, 1990, and who, on or after July 23, 1995, is in custody, as a result of that finding, of the state department
of social and health services, or (B) committing a kidnapping offense on, before, or after July 27, 1997, and who on or
after July 27, 1997, is in custody, as a result of that finding, of the state department of social and health services, must
register within twenty-four hours from the time of release with the county sheriff for the county of the person's resi-
dence. The state department of social and health services shall provide notice to the adult or juvenile in its custody of
the duty to register. Any adult or juvenile who has been found not guilty by reason of insanity of committing a sex of-
fense on, before, or after February 28, 1990, but who was released before July 23, 1995, or any adult or juvenile who
has been found not guilty by reason of insanity of committing a kidnapping offense but who was released before July
27, 1997, shall be required to register within twenty-four hours of receiving notice of this registration requirement. The
state department of social and health services shall make reasonable attempts within available resources to notify sex
offenders who were released before July 23, 1995, and kidnapping offenders who were released before July 27, 1997.
Failure to register within twenty-four hours of release, or of receiving notice, constitutes a violation of this section and
is punishable as provided in subsection [D>(10) <D] [A> (11) <A] of this section.

(vii) OFFENDERS WHO LACK A FIXED RESIDENCE. Any person who lacks a fixed residence and leaves the
county in which he or she is registered and enters and remains within a new county for twenty-four hours is required to
register with the county sheriff not more than twenty-four hours after entering the county and provide the information
required in subsection (3)(b) of this section.

(viii) OFFENDERS WHO LACK A FIXED RESIDENCE AND WHO ARE UNDER SUPERVISION. Offenders
who lack a fixed residence and who are under the supervision of the department shall register in the county of their su-
pervision.

(ix) OFFENDERS WHO MOVE TO, WORK, CARRY ON A VOCATION, OR ATTEND SCHOOL IN
ANOTHER STATE. Offenders required to register in Washington, who move to another state, or who work, carry on a
vocation, or attend school in another state shall register a new address, fingerprints, and photograph with the new state
within ten days after establishing residence, or after beginning to work, carry on a vocation, or attend school in the new



Page 4
2006 Wa. ALS 129, *; 2006 Wa. Ch. 129:
2005 Wa. SB 6519

state. The person must also send written notice within ten days of moving to the new state or to a foreign country to the
county sheriff with whom the person last registered in Washington state. The county sheriff shall promptly forward this
information to the Washington state patrol.

(b) Failure to register within the time required under this section constitutes a per se violation of this section and is
punishable as provided in subsection [D> (10) <D] [A> (11) <A] of this section. The county sheriff shall not be re-
quired to determine whether the person is living within the county.

(¢) An arrest on charges of failure to register, service of an information, or a complaint for a violation of this sec-
tion, or arraignment on charges for a violation of this section, constitutes actual notice of the duty to register. Any per-
son charged with the crime of failure to register under this section who asserts as a defense the lack of notice of the duty
to register shall register immediately following actual notice of the duty through arrest, service, or arraignment. Failure
to register as required under this subsection (4)(c) constitutes grounds for filing another charge of failing to register.
Registering following arrest, service, or arraignment on charges shall not relieve the offender from criminal liability for
failure to register prior to the filing of the original charge.

(d) The deadlines for the duty to register under this section do not relieve any sex offender of the duty to register
under this section as it existed prior to July 28, 1991.

(5)(a) If any person required to register pursuant to this section changes his or her residence address within the
same county, the person must send written notice of the change of address to the county sheriff within seventy-two
hours of moving. If any person required to register pursuant to this section moves to a new county, the person must send
written notice of the change of address at least fourteen days before moving to the county sheriff in the new county of
residence and must register with that county sheriff within twenty-four hours of moving. The person must also send
written notice within ten days of the change of address in the new county to the county sheriff with whom the person
last registered. The county sheriff with whom the person last registered shall promptly forward the information concern-
ing the change of address to the county sheriff for the county of the person's new residence. Upon receipt of notice of
change of address to a new state, the county sheriff shall promptly forward the information regarding the change of ad-
dress to the agency designated by the new state as the state's offender registration agency.

(b) It is an affirmative defense to a charge that the person failed to send a notice at least fourteen days in advance of
moving as required under (a) of this subsection that the person did not know the location of his or her new residence at
least fourteen days before moving. The defendant must establish the defense by a preponderance of the evidence and, to
prevail on the defense, must also prove by a preponderance that the defendant sent the required notice within twenty-
four hours of determining the new address.

(6)(a) Any person required to register under this section who lacks a fixed residence shall provide written notice to
the sheriff of the county where he or she last registered within forty-eight hours excluding weekends and holidays after
ceasing to have a fixed residence. The notice shall include the information required by subsection (3)(b) of this section,
except the photograph and fingerprints. The county sheriff may, for reasonable cause, require the offender to provide a
photograph and fingerprints. The sheriff shall forward this information to the sheriff of the county in which the person
intends to reside, if the person intends to reside in another county.

(b) A person who lacks a fixed residence must report weekly, in person, to the sheriff of the county where he or she
is registered. The weekly report shall be on a day specified by the county sheriff's office, and shall occur during normal
business hours. The county sheriff's office may require the person to list the locations where the person has stayed dur-
ing the last seven days. The lack of a fixed residence is a factor that may be considered in determining an offender's risk
level and shall make the offender subject to disclosure of information to the public at large pursuant to RCW 4.24.550.

(c) If any person required to register pursuant to this section does not have a fixed residence, it is an affirmative de-
fense to the charge of failure to register, that he or she provided written notice to the sheriff of the county where he or
she last registered within forty-eight hours excluding weekends and holidays after ceasing to have a fixed residence and
has subsequently complied with the requirements of subsections (4)(@)(vii) or (viii) and (6) of this section. To prevail,
the person must prove the defense by a preponderance of the evidence.

(7) [A> ALL OFFENDERS WHO ARE REQUIRED TO REGISTER PURSUANT TO THIS SECTION WHO
HAVE A FIXED RESIDENCE AND WHO ARE DESIGNATED AS A RISK LEVEL II OR IIl MUST REPORT, IN
PERSON, EVERY NINETY DAYS TO THE SHERIFF OF THE COUNTY WHERE HE OR SHE IS REGISTERED.
REPORTING SHALL BE ON A DAY SPECIFIED BY THE COUNTY SHERIFF'S OFFICE, AND SHALL OCCUR
DURING NORMAL BUSINESS HOURS. AN OFFENDER WHO COMPLIES WITH THE NINETY-DAY



Page 5
2006 Wa. ALS 129, *; 2006 Wa. Ch. 129:
2005 Wa. SB 6519

REPORTING REQUIREMENT WITH NO VIOLATIONS FOR A PERIOD OF AT LEAST FIVE YEARS IN THE
COMMUNITY MAY PETITION THE SUPERIOR COURT TO BE RELIEVED OF THE DUTY TO REPORT
EVERY NINETY DAYS. THE PETITION SHALL BE MADE TO THE SUPERIOR COURT IN THE COUNTY
WHERE THE OFFENDER RESIDES OR REPORTS UNDER THIS SECTION. THE PROSECUTING ATTORNEY
OF THE COUNTY SHALL BE NAMED AND SERVED AS RESPONDENT IN ANY SUCH PETITION. THE
COURT SHALL RELIEVE THE PETITIONER OF THE DUTY TO REPORT IF THE PETITIONER SHOWS, BY A
PREPONDERANCE OF THE EVIDENCE, THAT THE PETITIONER HAS COMPLIED WITH THE REPORTING

AND THE COURT DETERMINES THAT THE REPORTING NO LONGER SERVES A PUBLIC SAFETY
PURPOSE. FAILURE TO REPORT, AS SPECIFIED, CONSTITUTES A VIOLATION OF THIS SECTION AND IS
PUNISHABLE AS PROVIDED IN SUBSECTION (11) OF THIS SECTION. <A]

[A>(8) <A] A sex offender subject to registration requirements under this section who applies to change his or her
name under RCW 4.24.130 or any other law shall submit a copy of the application to the county sheriff of the county of
the person's residence and to the state patrol not fewer than five days before the entry of an order granting the name
change. No sex offender under the requirement to register under this section at the time of application shall be granted
an order changing his or her name if the court finds that doing so will interfere with legitimate law enforcement inter-
ests, except that no order shall be denied when the name change is requested for religious or legitimate cultural reasons
or in recognition of marriage or dissolution of marriage. A sex offender under the requirement to register under this sec-
tion who receives an order changing his or her name shall submit a copy of the order to the county sheriff of the county
of the person's residence and to the state patrol within five days of the entry of the order.

[D>(8) <D] [A> (9) <A| The county sheriff shall obtain a photograph of the individual and shall obtain a copy of
the individual's fingerprints. |A> A PHOTOGRAPH MAY BE TAKEN AT ANY TIME TO UPDATE AN
INDIVIDUAL'S FILE. <A]

[D>(9) <D] [A> (10) <A] For the purpose of RCW 9A.44.130, 10.01.200, 43.43.540, 70.48.470, and 72.09.330:
(a) "Sex offense"” means:

(i) Any offense defined as a sex offense by RCW 9.94A.030;

(ii) Any violation under RCW 9A .44.096 (sexual misconduct with a minor in the second degree);

(iii) Any violation under RCW 9.68A.090 (communication with a minor for immoral purposes);

(iv) Any federal or out-of-state conviction for an offense that under the laws of this state would be classified as a
sex offense under this subsection; and

(V) Any gross misdemeanor that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal
conspiracy to commit an offense that is classified as a sex offense under RCW 9.94A.030 or this subsection.

(b) "Kidnapping offense" means: (i) The crimes of kidnapping in the first degree, kidnapping in the second degree,
and unlawful imprisonment, as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not the
minor's parent; (ii) any offense that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal
conspiracy to commit an offense that is classified as a kidnapping offense under this subsection [D>(9) <D] [A> (10)
<A] (b); and (iii) any federal or out-of-state conviction for an offense that under the laws of this state would be classi-
fied as a kidnapping offense under this subsection [D>(9) <D] [A> (10) <A] (b).

(¢) "Employed" or "carries on a vocation" means employment that is full-time or part-time for a period of time ex-
ceeding fourteen days, or for an aggregate period of time exceeding thirty days during any calendar year. A person is
employed or carries on a vocation whether the person's employment is financially compensated, volunteered, or for the
purpose of government or educational benefit.

(d) "Student" means a person who is enrolled, on a full-time or part-time basis, in any public or private educational
institution. An educational institution includes any secondary school, trade or professional institution, or institution of
higher education.

[D>(10) <D] [A> (11) <A] (a) A person who knowingly fails to register with the county sheriff or notify the
county sheriff, or who changes his or her name without notifying the county sheriff and the state patrol, as required by
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this section is guilty of a class C felony if the crime for which the individual was convicted was a felony sex offense as
defined in subsection [D> (9) <D] [A> (10) <A] (a) of this section or a federal or out-of-state conviction for an offense
that under the laws of this state would be a felony sex offense as defined in subsection [D>(9) <D] [A> (10) <A] (a) of
this section.

(b) If the crime for which the individual was convicted was other than a felony or a federal or out-of-state convic-
tion for an offense that under the laws of this state would be other than a felony, violation of this section is a gross mis-
demeanor.

[D>(11) <D] [A> (12) <A] (a) A person who knowingly fails to register or who moves within the state without no-
tifying the county sheriff as required by this section is guilty of a class C felony if the crime for which the individual
was convicted was a felony kidnapping offense as defined in subsection [D>(9) <D] [A> (10) <A[ (b) of this section or
a federal or out-of-state conviction for an offense that under the laws of this state would be a felony kidnapping offense
as defined in subsection |D> (9) <D] [A> (10) <A] (b) of this section.

(b) If the crime for which the individual was convicted was other than a felony or a federal or out-of-state convic-
tion for an offense that under the laws of this statc would be other than a felony, violation of this section is a £ross mis-
demeanor.

[*2] Sec. 2. RCW 9A.44.130 and 2005 ¢ 380 s 1 are each amended to read as follows:

(1)(a) Any adult or juvenile residing whether or not the person has a fixed residence, or who is a student, is em-
ployed, or carries on a vocation in this state who has been found to have committed or has been convicted of any sex
offense or kidnapping offense, or who has been found not guilty by reason of insanity under chapter 10.77 RCW of
committing any sex offense or kidnapping offense, shall register with the county sheriff for the county of the person's

(1) Who is attending, or planning to attend, a public or private school regulated under Title 28A RCW or chapter
72.40 RCW shall, within ten days of enrolling or prior to arriving at the school to attend classes, whichever is earlier,
notify the sheriff for the county of the person's residence of the person's intent to attend the school, and the sheriff shall
promptly notify the principal of the school;

(ii) Who is admitted to a public or private institution of higher education shall, within ten days of enrolling or by
the first business day after arriving at the institution, whichever is earlier, notify the sheriff for the county of the person's
residence of the person's intent to attend the institution;

(iif) Who gains employment at a public or private institution of higher education shall, within ten days of accepting
employment or by the first business day after commencing work at the institution, whichever is earlier, notify the sheriff
for the county of the person's residence of the person’'s employment by the institution; or

(iv) Whose enrollment or employment at a public or private institution of higher education is terminated shall,
within ten days of such termination, notify the sheriff for the county of the person's residence of the person's termination
of enrollment or employment at the institution.

(¢) Persons required to register under this section who are enrolled in a public or private institution of higher educa-
tion on June 11, 1998, or a public or private school regulated under Title 28A RCW or chapter 72.40 RCW on Septem-
ber 1, 2006, must notify the county sheriff immediately.

(d) The sheriff shall notify the school's principal or institution's department of public safety and shall provide that
department with the same information provided to a county sheriff under subsection (3) of this section.

(e)(i) A principal receiving notice under this subsection must disclose the information received from the sheriff un-
der (b) of this subsection as follows:

(A) If the student who is required to register as a sex offender is classified as a risk level I or I11, the principal shall
provide the information received to every teacher of any student required to register under (a) of this subsection and to
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any other personnel who, in the judgment of the principal, supervises the student or for security purposes should be
aware of the student's record;

(B) If the student who is required to register as a sex offender is classified as a risk level I, the principal shall pro-
vide the information received only to personnel who, in the judgment of the principal, for security purposes should be
aware of the student's record.

(i1) Any information received by a principal or school personnel under this subsection is confidential and may not
be further disseminated except as provided in RCW 28A.225.330, other statutes or case law, and the family and educa-
tional and privacy rights act of 1994, 20 U.S.C. Sec. 1232g et seq.

(2) This section may not be construed to confer any powers pursuant to RCW [D> 4.24.500 <D] [A> 4.24.550 <Aj
upon the public safety department of any public or private school or institution of higher education.

(3)(a) The person shall provide the following information when registering: (i) Name; (ii) address; (jii) date and
place of birth; (iv) place of employment; (v) crime for which convicted; (vi) date and place of conviction; (vii) aliases
used; (viii) social security number; (ix) photograph; and (x) fingerprints.

(b) Any person who lacks a fixed residence shall provide the following information when registering: (i) Name; (ii)
date and place of birth; (iii) place of employment; (iv) crime for which convicted; (v) date and place of conviction; (vi)
aliases used; (vii) social security number: (viii) photograph; (ix) fingerprints; and (x) where he or she plans to stay.

(4)(a) Offenders shall register with the county sheriff within the following deadlines. For purposes of this section
the term "conviction" refers to adult convictions and Juvenile adjudications for sex offenses or kidnapping offenses:

(1) OFFENDERS IN CUSTODY. (A) Sex offenders who committed a sex offense on, before, or after February 28,
1990, and who, on or after July 28, 1991, are in custody, as a result of that offense, of the state department of correc-
tions, the state department of social and health services, a local division of youth services, or a local jail or juvenile de-
tention facility, and (B) kidnapping offenders who on or after July 27, 1997, are in custody of the state department of
corrections, the state department of social and health services, a local division of youth services, or a local jail or juve-
nile detention facility, must register at the time of release from custody with an official designated by the agency that
has jurisdiction over the offender. The agency shall within three days forward the registration information to the county
sheriff for the county of the offender's anticipated residence. The offender must also register within twenty-four hours
from the time of release with the county sheriff for the county of the person's residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or vocation. The agency that has jurisdiction
over the offender shall provide notice to the offender of the duty to register. Failure to register at the time of release and
within twenty-four hours of release constitutes a violation of this section and is punishable as provided in subsection
[D> (10) <D] [A> (11) <A] of this section.

When the agency with jurisdiction intends to release an offender with a duty to register under this section, and the
agency has knowledge that the offender is eligible for developmental disability services from the department of social
and health services, the agency shall notify the division of developmental disabilities of the release. Notice shall occur
not more than thirty days before the offender is to be released. The agency and the division shall assist the offender in
meeting the initial registration requirement under this section. Failure to provide such assistance shall not constitute a
defense for any violation of this section.

(if) OFFENDERS NOT IN CUSTODY BUT UNDER STATE OR LOCAL JURISDICTION. Sex offenders who,
on July 28, 1991, are not in custody but are under the Jurisdiction of the indeterminate sentence review board or under
the department of corrections' active supervision, as defined by the department of corrections, the state department of
social and health services, or a local division of youth services, for sex offenses committed before, on, or after February
28, 1990, must register within ten days of July 28, 1991 . Kidnapping offenders who, on July 27, 1997, are not in cus-
tody but are under the jurisdiction of the indeterminate sentence review board or under the department of corrections'
active supervision, as defined by the department of corrections, the state department of social and health services, or a
local division of youth services, for kidnapping offenses committed before, on, or after July 27, 1997, must register
within ten days of July 27, 1997. A change in supervision status of a sex offender who was required to register under
this subsection (4)(a)(ii) as of July 28, 1991, or a kidnapping offender required to register as of July 27, 1997, shall not
relieve the offender of the duty to register or to reregister following a change in residence. The obligation to register
shall only cease pursuant to RCW 9A.44.140.
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(iii) OFFENDERS UNDER FEDERAL JURISDICTION. Sex offenders who, on or after July 23, 1995, and kid-
napping offenders who, on or after July 27, 1997, as a result of that offense are in the custody of the United States bu-
reau of prisons or other federal or military correctional agency for sex offenses committed before, on, or after February
28, 1990, or kidnapping offenses committed on, before, or after July 27, 1997, must register within twenty-four hours
from the time of release with the county sheriff for the county of the person's residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or vocation. Sex offenders who, on July 23,
1995, are not in custody but are under the Jurisdiction of the United States bureau of prisons, United States courts,
United States parole commission, or military parole board for sex offenses committed before, on, or after February 28,
1990, must register within ten days of July 23, 1995. Kidnapping offenders who, on July 27, 1997, are not in custody
but are under the jurisdiction of the United States bureau of prisons, United States courts, United States parole commis-
sion, or military parole board for kidnapping offenses committed before, on, or after July 27, 1997, must register within
ten days of July 27, 1997. A change in supervision status of a sex offender who was required to register under this sub-
section (4)(a)(iii) as of July 23, 1995, or a kidnapping offender required to register as of July 27, 1997 shall not relieve
the offender of the duty to register or to reregister following a change in residence, or if the person is not a resident of
Washington, the county of the person's school, or place of employment or vocation. The obligation to register shall only
cease pursuant to RCW 9A.44.140.

(iv) OFFENDERS WHO ARE CONVICTED BUT NOT CONFINED. Sex offenders who are convicted of a sex
offense on or after July 28, 1991, for a sex offense that was committed on or after February 28, 1990, and kidnapping
offenders who are convicted on or after July 27, 1997, for a kidnapping offense that was committed on or after J uly 27,
1997, but who are not sentenced to serve a term of confinement immediately upon sentencing, shall report to the county
sheriff to register immediately upon completion of being sentenced.

(v) OFFENDERS WHO ARE NEW RESIDENTS OR RETURNING WASHINGTON RESIDENTS. Sex offend-
ers and kidnapping offenders who move to Washington state from another state or a foreign country that are not under
the jurisdiction of the state department of corrections, the indeterminate sentence review board, or the state department
of social and health services at the time of moving to Washington, must register within thirty days of establishing resi-
dence or reestablishing residence if the person is a former Washington resident. The duty to register under this subsec-
tion applies to sex offenders convicted under the laws of another state or a foreign country, federal or military statutes,
or Washington state for offenses committed on or after F ebruary 28, 1990, and to kidnapping offenders convicted under
the laws of another state or a foreign country, federal or military statutes, or Washington state for offenses committed on
or after July 27, 1997. Sex offenders and kidnapping offenders from other states or a foreign country who, when they
move to Washington, are under the jurisdiction of the department of corrections, the indeterminate sentence review
board, or the department of social and health services must register within twenty-four hours of moving to Washington.
The agency that has jurisdiction over the offender shall notify the offender of the registration requirements before the
offender moves to Washington.

(vi) OFFENDERS FOUND NOT GUILTY BY REASON OF INSANITY. Any adult or juvenile who has been
found not guilty by reason of insanity under chapter 10.77 RCW of (A) committing a sex offense on, before, or after
February 28, 1990, and who, on or after July 23, 1995, is in custody, as a result of that finding, of the state department
of social and health services, or (B) committing a kidnapping offense on, before, or after July 27, 1997, and who on or
after July 27, 1997, is in custody, as a result of that finding, of the state department of social and health services, must
register within twenty-four hours from the time of release with the county sheriff for the county of the person's resi-
dence. The state department of social and health services shall provide notice to the adult or juvenile in its custody of
the duty to register. Any adult or juvenile who has been found not guilty by reason of insanity of committing a sex of-
fense on, before, or after February 28, 1990, but who was released before July 23, 1995, or any adult or juvenile who
has been found not guilty by reason of insanity of committing a kidnapping offense but who was released before July
27, 1997, shall be required to register within twenty-four hours of receiving notice of this registration requirement. The
state department of social and health services shall make reasonable attempts within available resources to notify sex
offenders who were released before July 23, 1995, and kidnapping offenders who were released before July 27, 1997.
Failure to register within twenty-four hours of release, or of receiving notice, constitutes a violation of this section and
is punishable as provided in subsection [D> ( 10) <D] [A> (11) <A] of this section.

(vii) OFFENDERS WHO LACK A FIXED RESIDENCE. Any person who lacks a fixed residence and leaves the
county in which he or she is registered and enters and remains within a new county for twenty-four hours is required to
register with the county sheriff not more than twenty-four hours after entering the county and provide the information
required in subsection (3)(b) of this section.
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(viii) OFFENDERS WHO LACK A FIXED RESIDENCE AND WHO ARE UNDER SUPERVISION. Offenders
who lack a fixed residence and who are under the supervision of the department shall register in the county of their su-
pervision.

(ix) OFFENDERS WHO MOVE TO, WORK, CARRY ON A VOCATION, OR ATTEND SCHOOL IN
ANOTHER STATE. Offenders required to register in Washington, who move to another state, or who work, carry on a
vocation, or attend school in another state shall register a new address, fingerprints, and photograph with the new statc
within ten days after establishing residence, or after beginning to work, carry on a vocation, or attend school in the new
state. The person must also send written notice within ten days of moving to the new state or to a foreign country to the
county sheriff with whom the person last registered in Washington state. The county sheriff shall promptly forward this
information to the Washington state patrol.

(b) Failure to register within the time required under this section constitutes a per se violation of this section and is
punishable as provided in subsection [D> (10) <D] [A> (11) <A] of this section. The county sheriff shall not be re-
quired to determine whether the person is living within the county.

(c) An arrest on charges of failure to register, service of an information, or a complaint for a violation of this sec-
tion, or arraignment on charges for a violation of this section, constitutes actual notice of the duty to register. Any per-
son charged with the crime of failure to register under this section who asserts as a defense the lack of notice of the duty
to register shall register immediately following actual notice of the duty through arrest, service, or arraignment. Failure
to register as required under this subsection (4)(c) constitutes grounds for filing another charge of failing to register.
Registering following arrest, service, or arraignment on charges shall not relieve the offender from criminal liability for
failure to register prior to the filing of the original charge.

(d) The deadlines for the duty to register under this section do not relieve any sex offender of the duty to register
under this section as it existed prior to July 28, 1991.

(5)(a) If any person required to register pursuant to this section changes his or her residence address within the
same county, the person must send written notice of the change of address to the county sheriff within seventy-two
hours of moving. If any person required to register pursuant to this section moves to a new county, the person must send
written notice of the change of address at least fourteen days before moving to the county sheriff in the new county of
residence and must register with that county sheriff within twenty-four hours of moving. The person must also send
written notice within ten days of the change of address in the new county to the county sheriff with whom the person
last registered. The county sheriff with whom the person last registered shall promptly forward the information concern-
ing the change of address to the county sheriff for the county of the person's new residence. Upon receipt of notice of
change of address to a new state, the county sheriff shall promptly forward the information regarding the change of ad-
dress to the agency designated by the new state as the state's offender registration agency.

(b) It is an affirmative defense to a charge that the person failed to send a notice at least fourteen days in advance of
moving as required under (a) of this subsection that the person did not know the location of his or her new residence at
least fourteen days before moving. The defendant must establish the defense by a preponderance of the evidence and, to
prevail on the defense, must also prove by a preponderance that the defendant sent the required notice within twenty-
four hours of determining the new address.

(6)(a) Any person required to register under this section who lacks a fixed residence shall provide written notice to
the sheriff of the county where he or she last registered within forty-eight hours excluding weekends and holidays after
ceasing to have a fixed residence. The notice shall include the information required by subsection (3)(b) of this section,
except the photograph and fingerprints. The county sheriff may, for reasonable cause, require the offender to provide a
photograph and fingerprints. The sheriff shall forward this information to the sheriff of the county in which the person
intends to reside, if the person intends to reside in another county.

(b) A person who lacks a fixed residence must report weekly, in person, to the sheriff of the county where he or she
is registered. The weekly report shall be on a day specified by the county sheriff's office, and shall occur during normal
business hours. The county sheriff's office may require the person to list the locations where the person has stayed dur-
ing the last seven days. The lack of a fixed residence is a factor that may be considered in determining an offender's risk
level and shall make the offender subject to disclosure of information to the public at large pursuant to RCW 4.24.550.

(c) If any person required to register pursuant to this section does not have a fixed residence, it is an affirmative de-
fense to the charge of failure to register, that he or she provided written notice to the sheriff of the county where he or
she last registered within forty-eight hours excluding weekends and holidays after ceasing to have a fixed residence and
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has subsequently complied with the requirements of subsections (4)(a)(vii) or (viii) and (6) of this section. To prevail,
the person must prove the defense by a preponderance of the evidence.

(7) [A> ALL. OFFENDERS WHO ARE REQUIRED TO REGISTER PURSUANT TO THIS SECTION WHO
HAVE A FIXED RESIDENCE AND WHO ARE DESIGNATED AS A RISK LEVEL I OR 11l MUST REPORT, IN
PERSON, EVERY NINETY DAYS TO THE SHERIFF OF THE COUNTY WHERE HE OR SHE IS REGISTERED.
REPORTING SHALL BE ON A DAY SPECIFIED BY THE COUNTY SHERIFF'S OFFICE, AND SHALL OCCUR
DURING NORMAL. BUSINESS HOURS. AN OFFENDER WHO COMPLIES WITH THE NINETY-DAY
REPORTING REQUIREMENT WITH NO VIOLATIONS FOR A PERIOD OF AT LEAST FIVE YEARS IN THE
COMMUNITY MAY PETITION THE SUPERIOR COURT TO BE RELIEVED OF THE DUTY TO REPORT
EVERY NINETY DAYS. THE PETITION SHALL BE MADE TO THE SUPERIOR COURT IN THE COUNTY
WHERE THE OFFENDER RESIDES OR REPORTS UNDER THIS SECTION. THE PROSECUTING ATTORNEY
OF THE COUNTY SHALL BE NAMED AND SERVED AS RESPONDENT IN ANY SUCH PETITION. THE
COURT SHALL RELIEVE THE PETITIONER OF THE DUTY TO REPORT IF THE PETITIONER SHOWS, BY A
PREPONDERANCE OF THE EVIDENCE, THAT THE PETITIONER HAS COMPLIED WITH THE REPORTING
REQUIREMENT FOR A PERIOD OF AT LEAST FIVE YEARS AND THAT THE OFFENDER HAS NOT BEEN
CONVICTED OF A CRIMINAL VIOLATION OF THIS SECTION FOR A PERIOD OF AT LEAST FIVE YEARS,
AND THE COURT DETERMINES THAT THE REPORTING NO LONGER SERVES A PUBLIC SAFETY
PURPOSE. FAILURE TO REPORT, AS SPECIFIED, CONSTITUTES A VIOLATION OF THIS SECTION AND IS
PUNISHABLE AS PROVIDED IN SUBSECTION (11) OF THIS SECTION. <A]

[A> (8) <A] A sex offender subject to registration requirements under this section who applies to change his or her
name under RCW 4.24.130 or any other law shall submit a copy of the application to the county sheriff of the county of
the person's residence and to the state patrol not fewer than five days before the entry of an order granting the name
change. No sex offender under the requirement to register under this section at the time of application shall be granted
an order changing his or her name if the court finds that doing so will interfere with legitimate law enforcement inter-
ests, except that no order shall be denied when the name change is requested for religious or legitimate cultural reasons
or in recognition of marriage or dissolution of marriage. A sex offender under the requirement to register under this sec-
tion who receives an order changing his or her name shall submit a copy of the order to the county sheriff of the county
of the person's residence and to the state patrol within five days of the entry of the order.

D> (8) <D| [A> (9) <A] The county sheriff shall obtain a photograph of the individual and shall obtain a copy of
the individual's fingerprints. [A> A PHOTOGRAPH MAY BE TAKEN AT ANY TIME TO UPDATE AN
INDIVIDUAL'S FILE. <A]

[D> (9) <D] [A> (10) <A] For the purpose of RCW 9A.44.130, 10.01.200, 43.43.540, 70.48.470, and 72.09.330:
(a) "Sex offense" means:

(i) Any offense defined as a sex offense by RCW 9.94A.030;

(i) Any violation under RCW 9A.44.096 (sexual misconduct with a minor in the second degree);

(iii) Any violation under RCW 9.68A.090 (communication with a minor for immoral purposes);

(iv) Any federal or out-of-state conviction for an offense that under the laws of this state would be classified as a
sex offense under this subsection; and

(V) Any gross misdemeanor that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal
conspiracy to commit an offense that is classified as a sex offense under RCW 9.94A 030 or this subsection.

(b) "Kidnapping offense" means: (i) The crimes of kidnapping in the first degree, kidnapping in the second degree,
and unlawful imprisonment, as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not the
minor's parent; (ii) any offense that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal
conspiracy to commit an offense that is classified as a kidnapping offense under this subsection [D> (9) <D] [A> (10)
<A] (b); and (iii) any federal or out-of-state conviction for an offense that under the laws of this state would be classi-
fied as a kidnapping offense under this subsection [D> (9) <D] [A> (10) <A] (b).

(c) "Employed" or "carries on a vocation" means employment that is full-time or part-time for a period of time ex-
ceeding fourteen days, or for an aggregate period of time exceeding thirty days during any calendar year. A person is
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employed or carries on a vocation whether the person’s employment is financially compensated, volunteered, or for the
purpose of government or educational benefit.

(d) "Student" means a person who is enrolled, on a full-time or part-time basis, in any public or private educational
institution. An educational institution includes any sccondary school, trade or professional institution, or institution of
higher education.

[D>(10) <D] [A>(11) <A] (a) A person who knowingly fails to register with the county sheriff or notify the
county sheriff, or who changes his or her name without notifying the county sheriff and the state patrol, as required by
this section is guilty of a class C felony if the crime for which the individual was convicted was a felony sex offense as
defined in subsection [D> (9) <D]| [A> (10) <A] (a) of this section or a federal or out-of-state conviction for an offense
that under the laws of this state would be a felony sex offense as defined in subsection [D> (9) <D] [A> (10) <A] (a) of
this section.

(b) If the crime for which the individual was convicted was other than a felony or a federal or out-of-state convic-
tion for an offense that under the laws of this state would be other than a felony, violation of this section is a £ross mis-
demeanor.

[D>(11) <D] [A> (12) <A] (a) A person who knowingly fails to register or who moves within the state without no-
tifying the county sheriff as required by this section is guilty of a class C felony if the crime for which the individual
was convicted was a felony kidnapping offense as defined in subsection [D> (9) <D] [A> (10) <A] (b) of this section or
a federal or out-of-state conviction for an offense that under the laws of this state would be a felony kidnapping offense
as defined in subsection [D> (9) <D] [A> (10) <A] (b) of this section.

(b) If the crime for which the individual was convicted was other than a felony or a federal or out-of-state convic-
tion for an offense that under the laws of this state would be other than a felony, violation of this section is a gross mis-
demeanor.

[D>(12) <D] [A> (13) <A] Except as may otherwise be provided by law, nothing in this section shall impose any
liability upon a peace officer, including a county sheriff, or law enforcement agency, for failing to release information
authorized under this section.

[*3] NEW SECTION. Sec. 3. Section 1 of this act expires September 1, 2006.
[*4] NEW SECTION. Sec. 4. Section 2 of this act takes effect September 1, 2006.
HISTORY:

Approved by the Governor March 20, 2006.
Effective June 7, 2006 - Except section 2, which becomes effective September 1, 2006.

SPONSOR: Senate Committee on Human Services Corrections (originally sponsored by Senators Benton, Benson,
Schoesler, Carrell, Esser, Jacobsen, Pflug, Mulliken, Johnson, Honeyford, Sheldon, Roach, Kline, Oke, Rasmussen and
Keiser)
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APPENDIX B

1. § 9.94A.030. Definitions. (Effective until July 1, 2007.)

Unless the context clearly requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Board" means the indeterminate sentence review board created under chapter
9.95 RCW.

(2) "Collect," or any derivative thereof, "collect and remit," or "collect and deliver,"
when used with reference to the department, means that the department, either
directly or through a collection agreement authorized by RCW 9.54A.760, is
responsible for monitoring and enforcing the offender's sentence with regard to the
legal financial obligation, receiving payment thereof from the offender, and,
consistent with current law, delivering daily the entire payment to the superior court
clerk without depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission.

(4) "Community corrections officer” means an employee of the department who is
responsible for carrying out specific duties in supervision of sentenced offenders and
monitoring of sentence conditions.

(5) "Community custody" means that portion of an offender's sentence of
confinement in lieu of earned release time or imposed pursuant to RCW
9.94A.505(2)(b), 9.94A.650 through 9.94A.670, 9.94A.690, 9.94A.700 through
9.94A.715, or 9.94A.545, served in the community subject to controls placed on the
offender's movement and activities by the department. For offenders placed on
community custody for crimes committed on or after July 1, 2000, the department
shall assess the offender's risk of reoffense and may establish and modify conditions
of community custody, in addition to those imposed by the court, based upon the
risk to community safety.

(6) "Community custody range" means the minimum and maximum period of
community custody included as part of a sentence under RCW 9.94A.715, as
established by the commission or the legislature under RCW 9.94A.850, for crimes
committed on or after July 1, 2000.

(7) "Community placement” means that period during which the offender is subject
to the conditions of community custody and/or postrelease supervision, which begins
either upon completion of the term of confinement (postrelease supervision) or at
such time as the offender is transferred to community custody in lieu of earned
release. Community placement may consist of entirely community custody, entirely
postrelease supervision, or a combination of the two.

(8) "Community protection zone" means the area within eight hundred eighty feet
of the facilities and grounds of a public or private school.

(9) "Community restitution" means compulsory service, without compensation,



performed for the benefit of the community by the offender.

(10) "Community supervision" means a period of time during which a convicted
offender is subject to crime-related prohibitions and other sentence conditions
imposed by a court pursuant to this chapter or RCW 16.52.200(6) or 46.61.524.
Where the court finds that any offender has a chemical dependency that has
contributed to his or her offense, the conditions of supervision may, subject to
available resources, include treatment. For purposes of the interstate compact for
out-of-state supervision of parolees and probationers, RCW 9.95.270, community
supervision is the functional equivalent of probation and should be considered the
same as probation by other states.

(11) "Confinement" means total or partial confinement.

(12) "Conviction" means an adjudication of guilt pursuant to Titles 10 or 13 RCW
and includes a verdict of guilty, a finding of guilty, and acceptance of a plea of guilty.

(13) "Crime-related prohibition" means an order of a court prohibiting conduct that
directly relates to the circumstances of the crime for which the offender has been
convicted, and shall not be construed to mean orders directing an offender
affirmatively to participate in rehabilitative programs or to otherwise perform
affirmative conduct. However, affirmative acts necessary to monitor compliance with
the order of a court may be required by the department.

(14) "Criminal history" means the list of a defendant's prior convictions and
juvenile adjudications, whether in this state, in federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i) whether the
defendant has been placed on probation and the length and terms thereof; and (ii)
whether the defendant has been incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history only if it is
vacated pursuant to RCW 9.96.060, 9.94A.640, 9.95.240, or a similar out-of-state
statute, or if the conviction has been vacated pursuant to a governor's pardon.

(c) The determination of a defendant's criminal history is distinct from the
determination of an offender score. A prior conviction that was not included in an
offender score calculated pursuant to a former version of the sentencing reform act
remains part of the defendant's criminal history.

(15) "Day fine" means a fine imposed by the sentencing court that equals the
difference between the offender's net daily income and the reasonable obligations
that the offender has for the support of the offender and any dependents.

(16) "Day reporting" means a program of enhanced supervision designed to
monitor the offender's daily activities and compliance with sentence conditions, and
in which the offender is required to report daily to a specific location designated by
the department or the sentencing court.

(17) "Department” means the department of corrections.

(18) "Determinate sentence" means a sentence that states with exactitude the
number of actual years, months, or days of total confinement, of partial



confinement, of community supervision, the number of actual hours or days of
community restitution work, or dollars or terms of a legal financial obligation. The
fact that an offender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a determinate
sentence.

(19) "Disposable earnings” means that part of the earnings of an offender
remaining after the deduction from those earnings of any amount required by law to
be withheld. For the purposes of this definition, "earnings" means compensation paid
or payable for personal services, whether denominated as wages, salary,
commission, bonuses, or otherwise, and, notwithstanding any other provision of law
making the payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically includes periodic
payments pursuant to pension or retirement programs, or insurance policies of any
type, but does not include payments made under Title 50 RCW, except as provided in
RCW 50.40.020 and 50.40.050, or Title 74 RCW.

(20) "Drug offender sentencing alternative" is a sentencing option available to
persons convicted of a felony offense other than a violent offense or a sex offense
and who are eligible for the option under RCW 9.94A.660.

(21) "Drug offense” means:

(a) Any felony violation of chapter 69.50 RCW except possession of a controlled
substance (RCW 69.50.4013) or forged prescription for a controlled substance (RCW
69.50.403);

(b) Any offense defined as a felony under federal law that relates to the
possession, manufacture, distribution, or transportation of a controlled substance; or

(c) Any out-of-state conviction for an offense that under the laws of this state
would be a felony classified as a drug offense under (a) of this subsection.

(22) "Earned release" means earned release from confinement as provided in RCW
9.94A.728.

(23) "Escape" means:

(a) Sexually violent predator escape (RCW 9A.76.115), escape in the first degree
(RCW 9A.76.110), escape in the second degree (RCW 9A.76.120), willful failure to
return from furlough (*RCW 72.66.060), willful failure to return from work release
(*RCW 72.65.070), or willful failure to be available for supervision by the
department while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that under the laws of
this state would be a felony classified as an escape under (a) of this subsection.

(24) "Felony traffic offense” means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW 46.61.522),
eluding a police officer (RCW 46.61.024), or felony hit-and-run injury-accident (RCW

46.52.020(4)); or




(b) Any federal or out-of-state conviction for an offense that under the laws of
this state would be a felony classified as a felony traffic offense under (a) of this
subsection.

(25) "Fine" means a specific sum of money ordered by the sentencing court to be
paid by the offender to the court over a specific period of time.

(26) "First-time offender" means any person who has no prior convictions for a
felony and is eligible for the first-time offender waiver under RCW 9.94A.650.

(27) "Home detention" means a program of partial confinement available to
offenders wherein the offender is confined in a private residence subject to electronic
surveillance.

(28) "Legal financial obligation” means a sum of money that is ordered by a
superior court of the state of Washington for legal financial obligations which may
include restitution to the victim, statutorily imposed crime victims' compensation
fees as assessed pursuant to RCW 7.68.035, court costs, county or interlocal drug
funds, court-appointed attorneys' fees, and costs of defense, fines, and any other
financial obligation that is assessed to the offender as a result of a felony conviction.
Upon conviction for vehicular assault while under the influence of intoxicating liquor
or any drug, RCW 46.61.522(1)(b), or vehicular homicide while under the influence
of intoxicating liquor or any drug, RCW 46.61.520(1)(a), legal financial obligations
may also include payment to a public agency of the expense of an emergency
response to the incident resulting in the conviction, subject to RCW 38.52.430.

(29) "Most serious offense" means any of the following felonies or a felony attempt
to commit any of the following felonies:

(a) Any felony defined under any law as a class A felony or criminal solicitation
of or criminal conspiracy to commit a class A felony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first degree;

(g9) Incest when committed against a child under age fourteen;
(h) Indecent liberties;

(i) Kidnapping in the second degree;

(j) Leading organized crime;

(k) Manslaughter in the first degree;

(1) Manslaughter in the second degree;



(m) Promoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicular assault, when caused by the operation or driving of a vehicle by a
person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner;

(r) Vehicular homicide, when proximately caused by the driving of any vehicle by

any person while under the influence of intoxicating liquor or any drug as defined by
RCW 46.61.502, or by the operation of any vehicle in a reckless manner;

(s) Any other class B felony offense with a finding of sexual motivation;

(t) Any other felony with a deadly weapon verdict under RCW 9.94A.602;

(u) Any felony offense in effect at any time prior to December 2, 1993, that is
comparable to a most serious offense under this subsection, or any federal or out-of-
state conviction for an offense that under the laws of this state would be a felony
classified as a most serious offense under this subsection;

(v) (i) A prior conviction for indecent liberties under **RCW 9A.88.100(1) (a),
(b), and (c), chapter 260, Laws of 1975 1st ex. sess. as it existed until July 1, 1979,
RCW 9A.44.100(1) (a), (b), and (c) as it existed from July 1, 1979, until June 11,
1986, and RCW 9A.44.100(1) (a), (b), and (d) as it existed from June 11, 1986, until
July 1, 1988;

(ii) A prior conviction for indecent liberties under RCW 9A.44.100(1)(c) as it
existed from June 11, 1986, until July 1, 1988, if: (A) The crime was committed
against a child under the age of fourteen; or (B) the relationship between the victim
and perpetrator is included in the definition of indecent liberties under RCW
9A.44.100(1)(c) as it existed from July 1, 1988, through July 27, 1997, or RCW
9A.44.100(1) (d) or (e) as it existed from July 25, 1993, through July 27, 1997.

(30) "Nonviolent offense" means an offense which is not a violent offense.

(31) "Offender" means a person who has committed a felony established by state
law and is eighteen years of age or older or is less than eighteen years of age but
whose case is under superior court jurisdiction under RCW 13.04.030 or has been
transferred by the appropriate juvenile court to a criminal court pursuant to RCW
13.40.110. Throughout this chapter, the terms "offender" and "defendant" are used

interchangeably.

(32) "Partial confinement" means confinement for no more than one year in a
facility or institution operated or utilized under contract by the state or any other unit
of government, or, if home detention or work crew has been ordered by the court, in
an approved residence, for a substantial portion of each day with the balance of the
day spent in the community. Partial confinement includes work release, home



detention, work crew, and a combination of work crew and home detention.
(33) "Persistent offender” is an offender who:

(a) (i) Has been convicted in this state of any felony considered a most serious
offense; and

(ii) Has, before the commission of the offense under (a) of this subsection,
been convicted as an offender on at least two separate occasions, whether in this
state or elsewhere, of felonies that under the laws of this state would be considered
most serious offenses and would be included in the offender score under RCW
9.94A.525; provided that of the two or more previous convictions, at least one
conviction must have occurred before the commission of any of the other most
serious offenses for which the offender was previously convicted; or

(b) (i) Has been convicted of: (A) Rape in the first degree, rape of a child in the
first degree, child molestation in the first degree, rape in the second degree, rape of
a child in the second degree, or indecent liberties by forcible compulsion; (B) any of
the following offenses with a finding of sexual motivation: Murder in the first degree,
murder in the second degree, homicide by abuse, kidnapping in the first degree,
kidnapping in the second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, assault of a child in the second degree,
or burglary in the first degree; or (C) an attempt to commit any crime listed in this
subsection (33)(b)(i); and

(ii) Has, before the commission of the offense under (b)(i) of this subsection,
been convicted as an offender on at least one occasion, whether in this state or
elsewhere, of an offense listed in (b)(i) of this subsection or any federal or out-of-
state offense or offense under prior Washington law that is comparable to the
offenses listed in (b)(i) of this subsection. A conviction for rape of a child in the first
degree constitutes a conviction under (b)(i) of this subsection only when the offender
was sixteen years of age or older when the offender committed the offense. A
conviction for rape of a child in the second degree constitutes a conviction under
(b)(i) of this subsection only when the offender was eighteen years of age or older
when the offender committed the offense.

(34) "Postrelease supervision" is that portion of an offender's community
placement that is not community custody.

(35) "Predatory" means: (a) The perpetrator of the crime was a stranger to the
victim, as defined in this section; (b) the perpetrator established or promoted a
relationship with the victim prior to the offense and the victimization of the victim
was a significant reason the perpetrator established or promoted the relationship; or
(c) the perpetrator was: (i) A teacher, counselor, volunteer, or other person in
authority in any public or private school and the victim was a student of the school
under his or her authority or supervision. For purposes of this subsection, "school"
does not include home-based instruction as defined in RCW 28A.225.010; (ii) a
coach, trainer, volunteer, or other person in authority in any recreational activity and
the victim was a participant in the activity under his or her authority or supervision;
or (iii) a pastor, elder, volunteer, or other person in authority in any church or
religious organization, and the victim was a member or participant of the
organization under his or her authority.




(36) "Private school" means a school regulated under chapter 28A.195 or 28A.205
RCW.

(37) "Public school" has the same meaning as in RCW 28A.150.010.

(38) "Restitution" means a specific sum of money ordered by the sentencing court
to be paid by the offender to the court over a specified period of time as payment of
damages. The sum may include both public and private costs.

(39) "Risk assessment" means the application of an objective instrument
supported by research and adopted by the department for the purpose of assessing
an offender's risk of reoffense, taking into consideration the nature of the harm done
by the offender, place and circumstances of the offender related to risk, the
offender's relationship to any victim, and any information provided to the
department by victims. The results of a risk assessment shall not be based on
unconfirmed or unconfirmable allegations.

(40) "Serious traffic offense" means:

(a) Driving while under the influence of intoxicating liquor or any drug (RCW
46.61.502), actual physical control while under the influence of intoxicating liquor or
any drug (RCW 46.61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an offense that
under the laws of this state would be classified as a serious traffic offense under (a)
of this subsection.

(41) "Serious violent offense” is a subcategory of violent offense and means:

(a) (i) Murder in the first degree;

(ii) Homicide by abuse;

(iii) Murder in the second degree;

(iv) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attempt, criminal solicitation, or criminal conspiracy to commit one of
these felonies; or

(b) Any federal or out-of-state conviction for an offense that under the laws of
this state would be a felony classified as a serious violent offense under (a) of this
subsection.



(42) "Sex offense” means:

(a) (i) A felony that is a violation of chapter 9A.44 RCW other than ***RC
9A.44.130(11);

(ii) A violation of RCW 9A.64.020;

(iii) A felony that is a violation of chapter 9.68A RCW other than RCW
9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal
solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior to July 1, 1976,
that is comparable to a felony classified as a sex offense in (a) of this subsection;

(c) A felony with a finding of sexual motivation under RCW 9.94A.835 or
13.40.135; or

(d) Any federal or out-of-state conviction for an offense that under the laws of
this state would be a felony classified as a sex offense under (a) of this subsection.

(43) "Sexual motivation" means that one of the purposes for which the defendant
committed the crime was for the purpose of his or her sexual gratification.

(44) "Standard sentence range" means the sentencing court's discretionary range
in imposing a nonappealable sentence.

(45) "Statutory maximum sentence" means the maximum length of time for which
an offender may be confined as punishment for a crime as prescribed in chapter
9A.20 RCW, RCW 9.92.010, the statute defining the crime, or other statute defining
the maximum penalty for a crime.

(46) "Stranger" means that the victim did not know the offender twenty-four hours
before the offense.

(47) "Total confinement" means confinement inside the physical boundaries of a
facility or institution operated or utilized under contract by the state or any other unit
of government for twenty-four hours a day, or pursuant to RCW 72.64.050 and
72.64.060.

(48) "Transition training" means written and verbal instructions and assistance
provided by the department to the offender during the two weeks prior to the
offender's successful completion of the work ethic camp program. The transition
training shall include instructions in the offender's requirements and obligations
during the offender's period of community custody.

(49) "Victim" means any person who has sustained emotional, psychological,
physical, or financial injury to person or property as a direct result of the crime

charged.

(50) "Violent offense"” means:



(a) Any of the following felonies:

(i) Any felony defined under any law as a class A felony or an attempt to
commit a class A felony;

(ii) Criminal solicitation of or criminal conspiracy to commit a class A felony;

(iii) Manslaughter in the first degree;

(iv) Manslaughter in the second degree;

(v) Indecent liberties if committed by forcible compulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(ix) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xii) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving of a vehicle by
a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of any

vehicle by any person while under the influence of intoxicating liquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a reckless manner;

(b) Any conviction for a felony offense in effect at any time prior to July 1, 1976,
that is comparable to a felony classified as a violent offense in (a) of this subsection;
and

(c) Any federal or out-of-state conviction for an offense that under the laws of
this state would be a felony classified as a violent offense under (a) or (b) of this
subsection.

(51) "Work crew" means a program of partial confinement consisting of civic
improvement tasks for the benefit of the community that complies with RCW
9.94A.725.

(52) "Work ethic camp" means an alternative incarceration program as provided in
RCW 9.94A.690 designed to reduce recidivism and lower the cost of corrections by
requiring offenders to complete a comprehensive array of real-worid job and
vocational experiences, character-building work ethics training, life management
skills development, substance abuse rehabilitation, counseling, literacy training, and
basic adult education.




(53) "Work release" means a program of partial confinement available to offenders
who are employed or engaged as a student in a regular course of study at school.

2. 9.94A.545. Community custody

(1) Except as provided in RCW 9.94A.650 and in subsection (2) of this section, on
all sentences of confinement for one year or less, in which the offender is convicted
of a sex offense, a violent offense, a crime against a person under RCW 9.94A.411,
or felony violation of chapter 69.50 or 69.52 RCW or an attempt, conspiracy, or
solicitation to commit such a crime, the court may impose up to one year of
community custody, subject to conditions and sanctions as authorized in RCW
9.94A.715 and 9.94A.720. An offender shall be on community custody as of the date
of sentencing. However, during the time for which the offender is in total or partial
confinement pursuant to the sentence or a violation of the sentence, the period of
community custody shall toll.

(2) If the offender is guilty of failure to register under RCW 9A.44.130(10)(a), the
court shall impose a term of community custody under RCW 9.94A.715.

3. § 9.94A.715. Community custody for specified offenders -- Conditions

(1) When a court sentences a person to the custody of the department for a sex offense
not sentenced under RCW 9.94A.712, a violent offense, any crime against persons under
RCW 9.94A.411(2), or a felony offense under chapter 69.50 or 69.52 RCW, committed
on or after July 1, 2000, or when a court sentences a person to a term of confinement of
one year or less for a violation of RCW 9A.44.130(10)(a) committed on or after June 7,
2006, the court shall in addition to the other terms of the sentence, sentence the offender
to community custody for the community custody range established under RCW
9.94A.850 or up to the period of earned release awarded pursuant to RCW 9.94A.728 (1)
and (2), whichever is longer. The community custody shall begin: (a) Upon completion
of the term of confinement; (b) at such time as the offender is transferred to community
custody in lieu of earned release in accordance with RCW 9.94A.728 (1) and (2); or (c)
with regard to offenders sentenced under RCW 9.94A.660, upon failure to complete or
administrative termination from the special drug offender sentencing alternative program.
Except as provided in RCW 9.94A.501, the department shall supervise any sentence of
community custody imposed under this section.

(2) (a) Unless a condition is waived by the court, the conditions of community custody
shall include those provided for in RCW 9.94A.700(4). The conditions may also include
those provided for in RCW 9.94A.700(5). The court may also order the offender to
participate in rehabilitative programs or otherwise perform affirmative conduct
reasonably related to the circumstances of the offense, the offender's risk of reoffending,
or the safety of the community, and the department shall enforce such conditions
pursuant to subsection (6) of this section.

(b) As part of any sentence that includes a term of community custody imposed under



this subsection, the court shall also require the offender to comply with any conditions
imposed by the department under RCW 9.94A.720. The department shall assess the
offender’s risk of reoffense and may establish and modify additional conditions of the
offender's community custody based upon the risk to community safety. In addition, the
department may require the offender to participate in rehabilitative programs, or
otherwise perform affirmative conduct, and to obey all laws. The department may impose
electronic monitoring as a condition of community custody for an offender sentenced to a
term of community custody under this section pursuant to a conviction for a sex offense.
Within the resources made available by the department for this purpose, the department
shall carry out any electronic monitoring imposed under this section using the most
appropriate technology given the individual circumstances of the offender. As used in
this section, "electronic monitoring" means the monitoring of an offender using an
electronic offender tracking system including, but not limited to, a system using radio
frequency or active or passive global positioning system technology.

(c) The department may not impose conditions that are contrary to those ordered by the
court and may not contravene or decrease court imposed conditions. The department shall
notify the offender in writing of any such conditions or modifications. In setting,
modifying, and enforcing conditions of community custody, the department shall be
deemed to be performing a quasi-judicial function.

(3) If an offender violates conditions imposed by the court or the department pursuant to
this section during community custody, the department may transfer the offender to a
more restrictive confinement status and impose other available sanctions as provided in
RCW 9.94A.737 and 9.94A.740.

(4) Except for terms of community custody under RCW 9.94A.670, the department shall

discharge the offender from community custody on a date determined by the department,
which the department may modify, based on risk and performance of the offender, within
the range or at the end of the period of earned release, whichever is later.

(5) At any time prior to the completion or termination of a sex offender's term of
community custody, if the court finds that public safety would be enhanced, the court
may impose and enforce an order extending any or all of the conditions imposed pursuant
to this section for a period up to the maximum allowable sentence for the crime as it is
classified in chapter 9A.20 RCW, regardless of the expiration of the offender's term of
community custody. If a violation of a condition extended under this subsection occurs
after the expiration of the offender's term of community custody, it shall be deemed a
violation of the sentence for the purposes of RCW 9.94A.631 and may be punishable as
contempt of court as provided for in RCW 7.21.040. If the court extends a condition
beyond the expiration of the term of community custody, the department is not
responsible for supervision of the offender's compliance with the condition.

(6) Within the funds available for community custody, the department shall determine
conditions and duration of community custody on the basis of risk to community safety,
and shall supervise offenders during community custody on the basis of risk to



community safety and conditions imposed by the court. The secretary shall adopt rules to
implement the provisions of this subsection.

(7) By the close of the next business day after receiving notice of a condition imposed or
modified by the department, an offender may request an administrative review under
rules adopted by the department. The condition shall remain in effect unless the
reviewing officer finds that it is not reasonably related to any of the following: (a) The
crime of conviction; (b) the offender's risk of reoffending; or (c¢) the safety of the
community.

4. 9.94A.850. Sentencing guidelines commission -- Established -- Powers and duties

(1) A sentencing guidelines commission is established as an agency of state
government.

(2) The legislature finds that the commission, having accomplished its original statutory
directive to implement this chapter, and having expertise in sentencing practice and
policies, shall:

(a) Evaluate state sentencing policy, to inciude whether the sentencing ranges and
standards are consistent with and further:

(i) The purposes of this chapter as defined in RCW 9.94A.010; and

(ii) The intent of the legislature to emphasize confinement for the violent offender
and alternatives to confinement for the nonviolent offender.

The commission shall provide the governor and the legislature with its evaluation and
recommendations under this subsection not later than December 1, 1996, and every two
years thereafter;

(b) Recommend to the legislature revisions or modifications to the standard sentence
ranges, state sentencing policy, prosecuting standards, and other standards. If
implementation of the revisions or modifications would result in exceeding the capacity
of correctional facilities, then the commission shall accompany its recommendation with
an additional list of standard sentence ranges which are consistent with correction

capacity;

(c) Study the existing criminal code and from time to time make recommendations to
the legislature for modification;

(d) (1) Serve as a clearinghouse and information center for the collection, preparation,
analysis, and dissemination of information on state and local adult and juvenile
sentencing practices; (ii) develop and maintain a computerized adult and juvenile
sentencing information system by individual superior court judge consisting of offender,



offense, history, and sentence information entered from judgment and sentence forms for
all adult felons; and (iii) conduct ongoing research regarding adult and juvenile
sentencing guidelines, use of total confinement and alternatives to total confinement, plea
bargaining, and other matters relating to the improvement of the adult criminal justice
system and the juvenile justice system;

(e) Assume the powers and duties of the juvenile disposition standards commission
after June 30, 1996;

(f) Evaluate the effectiveness of existing disposition standards and related statutes in
implementing policies set forth in RCW 13.40.010 generally, specifically review the
guidelines relating to the confinement of minor and first-time offenders as well as the use
of diversion, and review the application of current and proposed juvenile sentencing
standards and guidelines for potential adverse impacts on the sentencing outcomes of
racial and ethnic minority youth;

(g) Solicit the comments and suggestions of the juvenile justice community concerning
disposition standards, and make recommendations to the legislature regarding revisions
or modifications of the standards. The evaluations shall be submitted to the legislature on
December 1 of each odd-numbered year. The department of social and health services
shall provide the commission with available data concerning the implementation of the
disposition standards and related statutes and their effect on the performance of the
department's responsibilities relating to juvenile offenders, and with recommendations for
modification of the disposition standards. The administrative office of the courts shall
provide the commission with available data on diversion, including the use of youth court
programs, and dispositions of juvenile offenders under chapter 13.40 RCW; and

(h) Not later than December 1, 1997, and at least every two years thereafter, based on
available information, report to the governor and the legislature on:

(1) Racial disproportionality in juvenile and adult sentencing, and, if available, the
impact that diversions, such as youth courts, have on racial disproportionality in juvenile
prosecution, adjudication, and sentencing;

(ii) The capacity of state and local juvenile and adult facilities and resources; and

(iii) Recidivism information on adult and juvenile offenders.

(3) Each of the commission's recommended standard sentence ranges shall include one or
more of the following: Total confinement, partial confinement, community supervision,

community restitution, and a fine.

(4) The standard sentence ranges of total and partial confinement under this chapter,
except as provided in RCW 9.94A.517, are subject to the following limitations:

(a) If the maximum term in the range is one year or less, the minimum term in the range



shall be no less than one-third of the maximum term in the range, except that if the
maximum term in the range is ninety days or less, the minimum term may be less than
one-third of the maximum;

(b) If the maximum term in the range is greater than one year, the minimum term in the
range shall be no less than seventy-five percent of the maximum term in the range, except
that for murder in the second degree in seriousness level XIV under RCW 9.94A.510, the
minimum term in the range shall be no less than fifty percent of the maximum term in the
range; and

(¢) The maximum term of confinement in a range may not exceed the statutory
maximum for the crime as provided in RCW 9A.20.021.

(5) (a) Not later than December 31, 1999, the commission shall propose to the legislature
the initial community custody ranges to be included in sentences under RCW 9.94A.715
for crimes committed on or after July 1, 2000. Not later than December 31 of each year,
the commission may propose modifications to the ranges. The ranges shall be based on
the principles in RCW 9.94A.010, and shall take into account the funds available to the
department for community custody. The minimum term in each range shall not be less
than one-half of the maximum term.

(b) The legislature may, by enactment of a legislative bill, adopt or modify the
community custody ranges proposed by the commission. If the legislature fails to adopt
or modify the initial ranges in its next regular session after they are proposed, the
proposed ranges shall take effect without legislative approval for crimes committed on or
after July 1, 2000.

(c) When the commission proposes modifications to ranges pursuant to this subsection,
the legislature may, by enactment of a bill, adopt or modify the ranges proposed by the
commission for crimes committed on or after July 1 of the year after they were proposed.
Unless the legislature adopts or modifies the commission's proposal in its next regular
session, the proposed ranges shall not take effect.

(6) The commission shall exercise its duties under this section in conformity with chapter
34.05 RCW.

5. § 9A.44.130. Registration of sex offenders and kidnapping offenders -- Procedures --
Definition -- Penalties.

(1) (a) Any adult or juvenile residing whether or not the person has a fixed residence, or
who is a student, is employed, or carries on a vocation in this state who has been found to
have committed or has been convicted of any sex offense or kidnapping offense, or who
has been found not guilty by reason of insanity under chapter 10.77 RCW of committing
any sex offense or kidnapping offense, shall register with the county sheriff for the
county of the person's residence, or if the person is not a resident of Washington, the



county of the person's school, or place of employment or vocation, or as otherwise
specified in this section. Where a person required to register under this section is in
custody of the state department of corrections, the state department of social and health
services, a local division of youth services, or a local jail or juvenile detention facility as
a result of a sex offense or kidnapping offense, the person shall also register at the time of
release from custody with an official designated by the agency that has jurisdiction over
the person.

(b) Any adult or juvenile who is required to register under (a) of this subsection:

(i) Who is attending, or planning to attend, a public or private school regulated under
Title 28A RCW or chapter 72.40 RCW shall, within ten days of enrolling or prior to
arriving at the school to attend classes, whichever is earlier, notify the sheriff for the
county of the person's residence of the person's intent to attend the school, and the sheriff
shall promptly notify the principal of the school;

(i1) Who is admitted to a public or private institution of higher education shall, within
ten days of enrolling or by the first business day after arriving at the institution,
whichever is earlier, notify the sheriff for the county of the person's residence of the
person's intent to attend the institution;

(iit) Who gains employment at a public or private institution of higher education
shall, within ten days of accepting employment or by the first business day after
commencing work at the institution, whichever is earlier, notify the sheriff for the county
of the person's residence of the person's employment by the institution; or

(iv) Whose enrollment or employment at a public or private institution of higher
education is terminated shall, within ten days of such termination, notify the sheriff for
the county of the person's residence of the person's termination of enrollment or
employment at the institution.

(c) Persons required to register under this section who are enrolled in a public or private
institution of higher education on June 11, 1998, or a public or private school regulated
under Title 28 A RCW or chapter 72.40 RCW on September 1, 2006, must notify the
county sheriff immediately.

(d) The sheriff shall notify the school's principal or institution's department of public
safety and shall provide that department with the same information provided to a county
sheriff under subsection (3) of this section.

(e) (i) A principal receiving notice under this subsection must disclose the information
received from the sheriff under (b) of this subsection as follows:

(A) If the student who is required to register as a sex offender is classified as a risk
level II or 111, the principal shall provide the information received to every teacher of any
student required to register under (a) of this subsection and to any other personnel who, in



the judgment of the principal, supervises the student or for security purposes should be
aware of the student's record;

(B) If the student who is required to register as a sex offender is classified as a risk
level I, the principal shall provide the information received only to personnel who, in the
judgment of the principal, for security purposes should be aware of the student's record.

(i1) Any information received by a principal or school personnel under this subsection
is confidential and may not be further disseminated except as provided in RCW
28A.225.330, other statutes or case law, and the family and educational and privacy
rights act of 1994, 20 U.S.C. Sec. 1232¢ et seq.

(2) This section may not be construed to confer any powers pursuant to RCW 4.24.550
upon the public safety department of any public or private school or institution of higher
education.

(3) (a) The person shall provide the following information when registering: (i) Name;
(ii) complete residential address; (iii) date and place of birth; (iv) place of employment;
(v) crime for which convicted; (vi) date and place of conviction; (vii) aliases used; (viii)
social security number; (ix) photograph; and (x) fingerprints.

(b) Any person who lacks a fixed residence shall provide the following information
when registering: (i) Name; (ii) date and place of birth; (iii) place of employment; (iv)
crime for which convicted; (v) date and place of conviction; (vi) aliases used; (vii) social
security number; (viii) photograph; (ix) fingerprints; and (x) where he or she plans to
stay.

(4) (a) Offenders shall register with the county sheriff within the following deadlines. For
purposes of this section the term "conviction" refers to adult convictions and juvenile
adjudications for sex offenses or kidnapping offenses:

(i) OFFENDERS IN CUSTODY. (A) Sex offenders who committed a sex offense on,
before, or after February 28, 1990, and who, on or after July 28, 1991, are in custody, as a
result of that offense, of the state department of corrections, the state department of social
and health services, a local division of youth services, or a local jail or juvenile detention
facility, and (B) kidnapping offenders who on or after July 27, 1997, are in custody of the
state department of corrections, the state department of social and health services, a local
division of youth services, or a local jail or juvenile detention facility, must register at the
time of release from custody with an official designated by the agency that has
jurisdiction over the offender. The agency shall within three days forward the registration
information to the county sheriff for the county of the offender's anticipated residence.
The offender must also register within twenty-four hours from the time of release with
the county sheriff for the county of the person's residence, or if the person is not a
resident of Washington, the county of the person's school, or place of employment or
vocation. The agency that has jurisdiction over the offender shall provide notice to the
offender of the duty to register. Failure to register at the time of release and within



twenty-four hours of release constitutes a violation of this section and is punishable as
provided in subsection (11) of this section.

When the agency with jurisdiction intends to release an offender with a duty to
register under this section, and the agency has knowledge that the offender is eligible for
developmental disability services from the department of social and health services, the
agency shall notify the division of developmental disabilities of the release. Notice shall
occur not more than thirty days before the offender is to be released. The agency and the
division shall assist the offender in meeting the initial registration requirement under this
section. Failure to provide such assistance shall not constitute a defense for any violation
of this section.

(i) OFFENDERS NOT IN CUSTODY BUT UNDER STATE OR LOCAL
JURISDICTION. Sex offenders who, on July 28, 1991, are not in custody but are under
the jurisdiction of the indeterminate sentence review board or under the department of
corrections' active supervision, as defined by the department of corrections, the state
department of social and health services, or a local division of youth services, for sex
offenses committed before, on, or after February 28, 1990, must register within ten days
of July 28, 1991. Kidnapping offenders who, on July 27, 1997, are not in custody but are
under the jurisdiction of the indeterminate sentence review board or under the department
of corrections' active supervision, as defined by the department of corrections, the state
department of social and health services, or a local division of youth services, for
kidnapping offenses committed before, on, or after July 27, 1997, must register within ten
days of July 27, 1997. A change in supervision status of a sex offender who was required
to register under this subsection (4)(a)(ii) as of July 28, 1991, or a kidnapping offender
required to register as of July 27, 1997, shall not relieve the offender of the duty to
register or to reregister following a change in residence. The obligation to register shall
only cease pursuant to RCW 9A.44.140.

(iii) OFFENDERS UNDER FEDERAL JURISDICTION. Sex offenders who, on or
after July 23, 1995, and kidnapping offenders who, on or after July 27, 1997, as a result
of that offense are in the custody of the United States bureau of prisons or other federal or
military correctional agency for sex offenses committed before, on, or after February 28,
1990, or kidnapping offenses committed on, before, or after July 27, 1997, must register
within twenty-four hours from the time of release with the county sheriff for the county
of the person's residence, or if the person is not a resident of Washington, the county of
the person's school, or place of employment or vocation. Sex offenders who, on July 23,
1995, are not in custody but are under the jurisdiction of the United States bureau of
prisons, United States courts, United States parole commission, or military parole board
for sex offenses committed before, on, or after February 28, 1990, must register within
ten days of July 23, 1995. Kidnapping offenders who, on July 27, 1997, are not in
custody but are under the jurisdiction of the United States bureau of prisons, United
States courts, United States parole commission, or military parole board for kidnapping
offenses committed before, on, or after July 27, 1997, must register within ten days of
July 27, 1997. A change in supervision status of a sex offender who was required to
register under this subsection (4)(a)(iii) as of July 23, 1995, or a kidnapping offender



required to register as of July 27, 1997 shall not relieve the offender of the duty to
register or to reregister following a change in residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or vocation.
The obligation to register shall only cease pursuant to RCW 9A .44.140.

(iv) OFFENDERS WHO ARE CONVICTED BUT NOT CONFINED. Sex offenders
who are convicted of a sex offense on or after July 28, 1991, for a sex offense that was
committed on or after February 28, 1990, and kidnapping offenders who are convicted on
or after July 27, 1997, for a kidnapping offense that was committed on or after July 27,
1997, but who are not sentenced to serve a term of confinement immediately upon
sentencing, shall report to the county sheriff to register immediately upon completion of
being sentenced.

(v) OFFENDERS WHO ARE NEW RESIDENTS OR RETURNING
WASHINGTON RESIDENTS. Sex offenders and kidnapping offenders who move to
Washington state from another state or a foreign country that are not under the
jurisdiction of the state department of corrections, the indeterminate sentence review
board, or the state department of social and health services at the time of moving to
Washington, must register within three business days of establishing residence or
reestablishing residence if the person is a former Washington resident. The duty to
register under this subsection applies to sex offenders convicted under the laws of another
state or a foreign country, federal or military statutes for offenses committed before, on,
or after February 28, 1990, or Washington state for offenses committed before, on, or
after February 28, 1990, and to kidnapping offenders convicted under the laws of another
state or a foreign country, federal or military statutes, or Washington state for offenses
committed before, on, or after July 27, 1997. Sex offenders and kidnapping offenders
from other states or a foreign country who, when they move to Washington, are under the
jurisdiction of the department of corrections, the indeterminate sentence review board, or
the department of social and health services must register within twenty-four hours of
moving to Washington. The agency that has jurisdiction over the offender shall notify the
offender of the registration requirements before the offender moves to Washington.

(vi) OFFENDERS FOUND NOT GUILTY BY REASON OF INSANITY. Any adult
or juvenile who has been found not guilty by reason of insanity under chapter 10.77
RCW of (A) committing a sex offense on, before, or after February 28, 1990, and who,
on or after July 23, 1995, is in custody, as a result of that finding, of the state department
of social and health services, or (B) committing a kidnapping offense on, before, or after
July 27, 1997, and who on or after July 27, 1997, is in custody, as a result of that finding,
of the state department of social and health services, must register within twenty-four
hours from the time of release with the county sheriff for the county of the person's
residence. The state department of social and health services shall provide notice to the
adult or juvenile in its custody of the duty to register. Any adult or juvenile who has been
found not guilty by reason of insanity of committing a sex offense on, before, or after
February 28, 1990, but who was released before July 23, 1995, or any adult or juvenile
who has been found not guilty by reason of insanity of committing a kidnapping offense
but who was released before July 27, 1997, shall be required to register within twenty-



four hours of receiving notice of this registration requirement. The state department of
social and health services shall make reasonable attempts within available resources to
notify sex offenders who were released before July 23, 1995, and kidnapping offenders
who were released before July 27, 1997. Failure to register within twenty-four hours of
release, or of receiving notice, constitutes a violation of this section and is punishable as
provided in subsection (11) of this section.

(vii) OFFENDERS WHO LACK A FIXED RESIDENCE. Any person who lacks a
fixed residence and leaves the county in which he or she is registered and enters and
remains within a new county for twenty-four hours is required to register with the county
sheriff not more than twenty-four hours after entering the county and provide the
information required in subsection (3)(b) of this section.

(viii) OFFENDERS WHO LACK A FIXED RESIDENCE AND WHO ARE UNDER
SUPERVISION. Oftfenders who lack a fixed residence and who are under the supervision
of the department shall register in the county of their supervision.

(ix) OFFENDERS WHO MOVE TO, WORK, CARRY ON A VOCATION, OR
ATTEND SCHOOL IN ANOTHER STATE. Offenders required to register in
Washington, who move to another state, or who work, carry on a vocation, or attend
school in another state shall register a new address, fingerprints, and photograph with the
new state within ten days after establishing residence, or after beginning to work, carry
on a vocation, or attend school in the new state. The person must also send written notice
within ten days of moving to the new state or to a foreign country to the county sheriff
with whom the person last registered in Washington state. The county sheriff shall
promptly forward this information to the Washington state patrol.

(b) Failure to register within the time required under this section constitutes a per se
violation of this section and is punishable as provided in subsection (11) of this section.
The county sheriff shall not be required to determine whether the person is living within
the county.

(c) An arrest on charges of failure to register, service of an information, or a complaint
for a violation of this section, or arraignment on charges for a violation of this section,
constitutes actual notice of the duty to register. Any person charged with the crime of
failure to register under this section who asserts as a defense the lack of notice of the duty
to register shall register immediately following actual notice of the duty through arrest,
service, or arraignment. Failure to register as required under this subsection (4)(c)
constitutes grounds for filing another charge of failing to register. Registering following
arrest, service, or arraignment on charges shall not relieve the offender from criminal
liability for failure to register prior to the filing of the original charge.

(d) The deadlines for the duty to register under this section do not relieve any sex
offender of the duty to register under this section as it existed prior to July 28, 1991.

(5) (a) If any person required to register pursuant to this section changes his or her



residence address within the same county, the person must send signed written notice of
the change of address to the county sheriff within seventy-two hours of moving. If any
person required to register pursuant to this section moves to a new county, the person
must send signed written notice of the change of address at least fourteen days before
moving to the county sheriff in the new county of residence and must register with that
county sheriff within twenty-four hours of moving. The person must also send signed
written notice within ten days of the change of address in the new county to the county
sheriff with whom the person last registered. The county sheriff with whom the person
last registered shall promptly forward the information concerning the change of address
to the county sheriff for the county of the person's new residence. Upon receipt of notice
of change of address to a new state, the county sheriff shall promptly forward the
information regarding the change of address to the agency designated by the new state as
the state's offender registration agency.

(b) It is an affirmative defense to a charge that the person failed to send a notice at least
fourteen days in advance of moving as required under (a) of this subsection that the
person did not know the location of his or her new residence at least fourteen days before
moving. The defendant must establish the defense by a preponderance of the evidence
and, to prevail on the defense, must also prove by a preponderance that the defendant sent
the required notice within twenty-four hours of determining the new address.

(6) (a) Any person required to register under this section who lacks a fixed residence
shall provide signed written notice to the sheriff of the county where he or she last
registered within forty-eight hours excluding weekends and holidays after ceasing to have
a fixed residence. The notice shall include the information required by subsection (3)(b)
of this section, except the photograph and fingerprints. The county sheriff may, for
reasonable cause, require the offender to provide a photograph and fingerprints. The
sheriff shall forward this information to the sheriff of the county in which the person
intends to reside, if the person intends to reside in another county.

(b) A person who lacks a fixed residence must report weekly, in person, to the sheriff of
the county where he or she is registered. The weekly report shall be on a day specified by
the county sheriff's office, and shall occur during normal business hours. The county
sheriff's office may require the person to list the locations where the person has stayed
during the last seven days. The lack of a fixed residence is a factor that may be
considered in determining an offender’s risk level and shall make the offender subject to
disclosure of information to the public at large pursuant to RCW 4.24.550.

(c) If any person required to register pursuant to this section does not have a fixed
residence, it is an affirmative defense to the charge of failure to register, that he or she
provided written notice to the sheriff of the county where he or she last registered within
forty-eight hours excluding weekends and holidays after ceasing to have a fixed residence
and has subsequently complied with the requirements of subsections (4)(a)(vii) or (viii)
and (6) of this section. To prevail, the person must prove the defense by a preponderance
of the evidence.



(7) All offenders who are required to register pursuant to this section who have a fixed
residence and who are designated as a risk level II or III must report, in person, every
ninety days to the sheriff of the county where he or she is registered. Reporting shall be
on a day specified by the county sheriff's office, and shall occur during normal business
hours. An offender who complies with the ninety-day reporting requirement with no
violations for a period of at least five years in the community may petition the superior
court to be relieved of the duty to report every ninety days. The petition shall be made to
the superior court in the county where the offender resides or reports under this section.
The prosecuting attorney of the county shall be named and served as respondent in any
such petition. The court shall relieve the petitioner of the duty to report if the petitioner
shows, by a preponderance of the evidence, that the petitioner has complied with the
reporting requirement for a period of at least five years and that the offender has not been
convicted of a criminal violation of this section for a period of at least five years, and the
court determines that the reporting no longer serves a public safety purpose. Failure to
report, as specified, constitutes a violation of this section and is punishable as provided in
subsection (11) of this section.

(8) A sex offender subject to registration requirements under this section who applies to
change his or her name under RCW 4.24.130 or any other law shall submit a copy of the
application to the county sheriff of the county of the person's residence and to the state
patrol not fewer than five days before the entry of an order granting the name change. No
sex offender under the requirement to register under this section at the time of application
shall be granted an order changing his or her name if the court finds that doing so will
interfere with legitimate law enforcement interests, except that no order shall be denied
when the name change is requested for religious or legitimate cultural reasons or in
recognition of marriage or dissolution of marriage. A sex offender under the requirement
to register under this section who receives an order changing his or her name shall submit
a copy of the order to the county sheriff of the county of the person's residence and to the
state patrol within five days of the entry of the order.

(9) The county sheriff shall obtain a photograph of the individual and shall obtain a copy
of the individual's fingerprints. A photograph may be taken at any time to update an
individual's file.

(10) For the purpose of RCW 9A.44.130, 10.01.200, 43.43.540, 70.48.470, and
72.09.330:

(a) "Sex offense" means:

(1) Any offense defined as a sex offense by RCW 9.94A.030;

(i1) Any violation under RCW 9A.44.096 (sexual misconduct with a minor in the
second degree);

(iii) Any violation under RCW 9.68A.090 (communication with a minor for immoral
purposes);



(iv) Any federal or out-of-state conviction for an offense that under the laws of this
state would be classified as a sex offense under this subsection; and

(v) Any gross misdemeanor that is, under chapter 9A.28 RCW, a criminal attempt,
criminal solicitation, or criminal conspiracy to commit an offense that is classified as a
sex offense under RCW 9.94A.030 or this subsection.

(b) "Kidnapping offense" means: (i) The crimes of kidnapping in the first degree,
kidnapping in the second degree, and unlawful imprisonment, as defined in chapter
9A.40 RCW, where the victim is a minor and the offender is not the minor's parent; (ii)
any offense that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation,
or criminal conspiracy to commit an offense that is classified as a kidnapping offense
under this subsection (10)(b); and (iii) any federal or out-of-state conviction for an
offense that under the laws of this state would be classified as a kidnapping offense under
this subsection (10)(b).

(c) "Employed" or "carries on a vocation" means employment that is full-time or part-
time for a period of time exceeding fourteen days, or for an aggregate period of time
exceeding thirty days during any calendar year. A person is employed or carries on a
vocation whether the person's employment is financially compensated, volunteered, or
for the purpose of government or educational benefit.

(d) "Student" means a person who is enrolled, on a full-time or part-time basis, in any
public or private educational institution. An educational institution includes any
secondary school, trade or professional institution, or institution of higher education.

(11) (a) A person who knowingly fails to comply with any of the requirements of this
section is guilty of a class C felony if the crime for which the individual was convicted
was a felony sex offense as defined in subsection (10)(a) of this section or a federal or
out-of-state conviction for an offense that under the laws of this state would be a felony
sex offense as defined in subsection (10)(a) of this section.

(b) If the crime for which the individual was convicted was other than a felony or a
federal or out-of-state conviction for an offense that under the laws of this state would be
other than a felony, violation of this section is a gross misdemeanor.

(12) (a) A person who knowingly fails to comply with any of the requirements of this
section is guilty of a class C felony if the crime for which the individual was convicted
was a felony kidnapping offense as defined in subsection (10)(b) of this section or a
federal or out-of-state conviction for an offense that under the laws of this state would be
a felony kidnapping offense as defined in subsection (10)(b) of this section.

(b) If the crime for which the individual was convicted was other than a felony or a
federal or out-of-state conviction for an offense that under the laws of this state would be
other than a felony, violation of this section is a gross misdemeanor.



(13) Except as may otherwise be provided by law, nothing in this section shall impose
any liability upon a peace officer, including a county sheriff, or law enforcement agency,
for failing to release information authorized under this section.
6. WAC 437-20-010. Community custody ranges.
community custody ranges
Offense Type Community Custody Range
Sex Offenses (Not 36 to 48 months

sentenced under RCW

9.94A.120(8))

Serious Violent Offenses 24 to 48 months
Violent Offenses 18 to 36 months

Crimes Against Persons 9 to 18 months
(As defined in RCW

9.94A.440(2))

Offenses under chapter 91t 12 months
69.50 or 69.52 RCW (Not

sentenced under RCW

9.94A.120(6))

The ranges specified in this section are not intended to affect or limit the authority to
impose exceptional community custody ranges, either above or below the standard
community custody range as authorized by RCW 9.94A.120(2) and pursuant to
guidelines specified in RCW 9.94A.390. The community custody range for offenders
with multiple convictions must be based on the offense that dictates the longest term of
community custody. The community custody range for offenders convicted of an offense




that falls into more than one of the five categories of offense types listed in this section
must be based on the offense type that dictates the longest term of community custody.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 11

STATE OF WASHINGTON, ) Court of Appeals No. 35890-5-11
) Cowlitz County No. 06-1-01049-1
Respondent, )

) AFFIDAVIT OF MAILING
VS.

TODD J. ALBRIGHT,

Appellant.

N’ N N N N’ N’

ANNE M. CRUSER, being sworn on oath, states that on the 21% day of August 2007
affiant placed a properly stamped envelope into the mails of the United States directed to:

Susan I. Baur

Cowlitz County Prosecuting Attorney
312 S.W. 1* Avenue

Kelso, WA 98626

AND

David C. Ponzoha, Clerk
Court of Appeals, Division II
950 Broadway, Suite 300
AND

Mr. Todd J. Albright
DOC# 879813

AFFIDAVIT OF MAILING - 1 - Anne M. Cruser

Attorney at Law

P.O. Box 1670

Kalama, WA 98625
Telephone (360) 673-4941
Facsimile (360) 673-4942
anne-cruser@kalama.com
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Washington State Penitentiary
Walla Walla, WA 99362

and that said envelope contained the following

(1) BRIEF OF APPELLANT
(2) VERBATIM REPORT OF PROCEEDINGS (TO MS. BAUR)
(3) RAP 10.10 (TO MR. ALBRIGHT)

(4) AFFIDAVIT OF MAILING

Dated this 21* day of August, 2007

[ Fni [P

&

ANNE M. CRUSER, WSBA #27944
Attorney for Appellant

I, ANNE M. CRUSER, certify under penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct.

Date and Place:

/4{@%’7" J/: Jf—z;’, Zéz‘é".&tﬁr“[fﬁ.&/@‘}}ﬁﬂi

Signature: A o
Ll lil A L s

AFFIDAVIT OF MAILING - 2 - Anne M. Cruser
Attorney at Law
P.O. Box 1670
Kalama, WA 98625
Telephone (360) 673-4941
Facsimile (360) 673-4942
anne-cruser@kalama.com




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

