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1.

I AssiGNMENTS OF ERROR

A.  Assignments of Evror

Mr. Contreras Counsel was ineffective for Failng to
propose 4 ! Defense of N\o\'hev“ nstruction Yo the
Jurty.

Mr,Contrerds counsel Wwas ineffective in giving
misleading mstructions 'regavé‘\“s se\f-defense,
and gave a "No Duty +o Retreat instrockion.

B.  lIssues Perfaining fo the Assignments of Evror

was counsel 'me,\’?éuNe when there was

Sufficient substantial evidepnce +hat allowed Contrer—
ras to argue to the Jury that he acked in "Desense of.
Another," but did not proyose the instrunction
(Assinment of E\;\‘OV 1)
wete ’lG\Ved* B§dx\y Ham\\ Was de?‘mé.d for ¥re Juty
as a Ar\eccessa\*y element to prove 3ssavlt in the
First degree, was it misleading when redd with
"Great Personal \nduw\\ “which was lefy undefin-
ed for ¥he Jury? (Assinment of Evror é.)

"

was counsel reffective in proposing @  No

A\Y
Duty Yo Retredt instrucYion were evidence d\d.
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not warrany thak Wnstrucrion, dnd defendany

{a
had asked Sor Y\he propey definivion of  Nec-

_cessa(y\\ Yo be submixted o the. \\ury?

(A5 ngnment of Exror )
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it STATEMENT OF THE CASE

A. Subetantive Facts

The charges in this case stem from a shooting in the early
morning hours of April 1, 2006. (RP3 \.10)" Adnian Contreras
Rebollar (Contreras) asserted that he acted in sef-defense
because he believed Solis was going to shoot him and his
passenger Regqind Hetnandez. (o1/aa/0 RP 163, \bH; RPF
859-b\, 812, 2¥5-%6, RPE 100b,008) Desceighions of *ne
everts leading Up Yo the Incident differ,

On the affemoon of April 11,2006, Condteras accompanied
Solis o Wis cowt appearance in Puyaliup, and aflerwards they
parted company, (RPY “o4, 40b, RPF B40) After his coury |
dppearance Solis restified he Went to 3 friends home
and trated half @ gra™m of dope Yo buy 6 .50 caliber rifle,
which dccosding +o him it didnt Work because he ined to .
fite W \in 3 place he Would not disclose. (RPU Hio-), Hal-ag)

Conlrerds yeshfed that ’r\\ay went Yo Wemnandez's home

‘3fter Solid courk dppedrance,and W Nernindez and Solig

1 Gitations to the tria) franscripts contained in volumes numbered 1 through & will
Ye 10 the velume number followed by the page number (RP# ##). Citatlons fo the
remaining volumes will be to the date of #he proceeding folowed vy the page
number (DATE RP #),
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Yook drugs. (RPF 341-43) As he Was \eaving,Nernandez gok Wi Yns
his cae and 531d Solis Was talng o *ouch her. (RP} B46)
Contrecds and Hernandez drove away ouk So\\s followed. (v\v‘{ -
47) Cottrexas resthified 4hat he Fried xo gek awdy Fom Solis,but he ept
Following trem. (RP¥ €4€) Contvexas exertudly parked, and Selis .

Par‘(\eA odnind im. Solis \ooked mad, dvd Covkreras thougt YR wis

~ upset avovk Nernandez \eaving with Contreras. (%7 F B48-50)

l\cr;o\"éQxx\g +0 Gonrexas, Werndndez got our of We car and
Stacted gowng off on Sdis. (RPY 8B0) They Atqued, and when
She verurned, Yernandez Yold Contverds +hat Solis had ¥eied +o
R et witn @ crowbar, (01 850-5)) Coftrresds Treq drove Yo
Srawnd's home, a mivudl Friend. (RPF 25Y) Hemandez then Yold
Contreras e wad Yo drop Wer off were Solis picKed \wer vpay.
(re# %EH) Sve ended ve &r‘w‘ms WacK to Easy Tacomd out)
went to @ Concrele’s home tnovedd To vy ém& syend Hhe mghy
Hhexe. (R?? %‘55) Arria KQ\\{A’ was Yhere and 3s¥ed 4o oo drven
o the alley. (Rv5 536-53; RP# %Sb“!'ﬁ} Both Kelley and, ‘
Contreras testitied Hetnandez drove +vem there. (K\?S Yoo
RPT $5b) ,

Contreras and Hernandez teshified vl Sohe Was

angry With Vis bandana coveringnis face and Ve visor voled down,
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(R?‘-i ato-H RYF ‘5‘5%*5‘1) Hetnardez \ndeed teshified she
Was the €irst one Yo exiy Conteerdg car. (R\’l-\ a@H)

Contresds estitied that once Wernandez :u)as ovY, Solis _
then pownved what aypeaved to be 8 Shotqun at Hevndndez,
<K\77' 55‘!) Trereattes, S5olis came atter Contreras, |
(RPH Q08-6%) a30-13) 315, RP? $59-60) Nernandez godim
+he drivey seat of Contrerds venicle bécause
According Yo her “T 1ad +o get out of these) and T
was Scared. (ReH ENL)

Hesnandez mandged to delve them to @ Friend .
Yessica Rosas home, (RPH 316, RP*# $65) Contreras
and Hermindez eventyaly e+ Rosas house and drove
awdy, (RPH 3.%%, RP5 536} RP# 6q) At tie same
time| Dolis’ veicle WAS dpyroaching them. (RPH 386, UHH)
Several Factors cortributed +o Contretas fear that Selis
was So'mg Yo Shoot him and Hernandez , (o\/aa/o‘t R?P \{Q:)
J64) The fivet being?Solis made an illegal turn 3t 2 yuras
around and headed Steaight towards them. (RP7 71—
¥a) M2 Was tryng Yo Wentify who 1t was when e
noticed ¥he barel of @ gum. (RPF 313 U6) Ta was

raining and Sois Cav was dgproaching them With W5 .
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drivers 51de window rolled down. (RP5 €b5yRY? %19)
Solis car sped up and Contre(as 5aw s neadligers Yuen of €,
(V\V? 9)?\‘?&) He believed it was a 5:qn that Schie was
yre?i\\“\na +o commit d du‘we;x,\] 5\“.00*\03. (K?T 37’5'\) He
was afraid ¥t s Ve and dne Wwe of Merpandez. (RVF 8
73) Cortreris reaehd for Wi gun, ducked, and {ired
towarvds Solis' cof. (\“V? %?‘3} e *ﬁﬁ*‘\?\éd he was only,
Foying to protect hiself ar\s:\"_(\e,\" randez, (WP 535-16) Ve
did not fee) Ahavne had dny ofher aWesndywe becduse Yhe only,
way oul et e ne\ﬂ‘(\bo&‘\nmc\ WS o pass 508 car, (FPE
319) | :
B. Procedural History .
The Syare c\\av&\ed Conlrerds by \nformation with Ywo

Counts oF tirst deqree 35530\ (RQW ‘\P\.B.b.Q\\(\)"\a)), while |
Ovmed, With a Thetom (ROW 4,948,310/, B10), and on- Counrl of
Second de,gwe AWy p@ﬁ%t‘f%\ﬁ’ﬂ of d vuedim (Y\L‘N Q\“’“-OHO(&)(@)
(). (P 1=3)

Cc\\*xg\' 16 Agresd Yo vleld quiliy do unlawful (e ssessinn

=

oF @ Eredrm, W order Yo dVold e e duetien 1 ynal ¢f

s price (Rledy Lon At ons. (@\/\?lﬂ RP AR-53, CP19-5a)

Thie Jury corvicied Comierds of woln covmas oy €ivel |
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de_qx e g553uly | And Found Haat he Was aimed Wwith d Fiedrm
dhuoving CoMMISEION of potn crimes, (\’\\’S b= 41 CF 103-1\D)
Tii5 apped) follows. (CV 1RAQ)

1. ARGUMENT & AUTHOR|TIES

A Mr.Contrerdas was deqied o tight 4o @ Fair
when his dttovney rendesed neffective amsisvgnee,
of councel, .

Evety cowningl defendant o entitled 4o 3 far il by an
imparnial Jury, U.S, ConNsT. amends. Vi, XV § 1) \WASH.
ConNaT. art. | g2 A58 A defendant 1o also Suafarﬁ’eed
effective ds315tance of councel. U.S, LONST, amd, VI; WASH,.
CoNST. ark | g 3& {amend. X)) see aleo Styickand v, Washin-
@o‘f\,%b U.S. 062,080, 104 5. Ct 30588, 80 L. Ed. &d 6FY
(H%H)‘, State v McFarland, 183 Wa.ad 333, 334-39, 299 T.ad
125) (194s).

i The defendant Must demonstrate the absénce of a lkgrimate or
Yactical veasons for the challenged conduck, McFanand, 153 winad at 536,
Deficieny Rrformance 1s performance "below an obleckive standard of.
Tegsondbleness hased on considecation ot gt the cf\rcvma’rances\‘ (q_vo*r'\ns
Mcrar \c’mc\) 133 wWn.ad ay 35’-\“55). The Syacand test requires @

S\\ow\“s Andt councels re,?mém*a’r\on ¢l below an codeckive skandard of

redsondbleness based an consideration of @l ¥ve Crcumerances, Strickiand,
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at 693,

For his First pdry of ¥he test Contrerds 1\es on Sidte N. Nm&s)
13% Mn. App. 141, 196 P.3d 309 (a00F). The Coutr hald counsel was
netfeciive dug o dn nacucdie sk cukion ON Se\E-defense gwen \‘\Y\ﬁy .
affected 4re ovrcome of the Yrial, The legd\ srandard we ayyy Yo dury
NI ONS \s‘.lx)ur\i Wstruchions are Sutticient W they are Sugported by .
substantial evidence, alow Ywe parvies 4o argue *\-\é\\- repries of The
C3se, and wren redd as a whole \)réyex\\{ wlorm the \)ury of Yhe
dypphcable \aw. (quoving Teons) WO\ W Rgye 844, 549, 4 034\ (8
(2001). However, se\f-defense INGYAICNI00S 3fe subleck to Weightened
dppelldte Scru¥iny. S¥dte v Lefaver, 3% Waadd 296, 413 Pad 269
(!C!%). .To be enriYled xp & dur\{ inshruchion on SAf-defense, Yhe
defendant Musk sroduce Some evidence demonsrrdting SAE -~ defense,
however, once Ane defendant produces some e,v;\c\ex\ce., Yhe burden
ShiFYs 1o Xhe prosecuXion 40 prove fre dbsence 0’? sf—defense
be.yoﬁé. a (easondbe douby., Ser Statke V. Reosyd, \O\ Wash.ad 6la,
b\9, 693 Pad 1069 (19%4).

Due process rvequifes tre State +o prove exery Sewmeny of.

Pre crime Ondrged beyond a tedsondble doubk. U.S. CONST, amend.X\V)
WASH. CoNsT. axt. \., 3 3‘, TN ve Winshy, 3% U.5. 358, 364, 90

S. Cx. 1068, 35 L. Ed. ad 3b? (1970). Ao svated above, wiwre Ahe
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. 155Ve of se\f~defense 15 ta\sed, the dosence of saf-defense ‘btecomes

Ano¥her. @emeny of fne offense, which the Sxe musy yrove be\{ov\& a
feasonable douvk. Acosta 101 Wash.ad ox 615-1b. Tn Woods W W35,
had: Whese Ahe Siake 16 (elieved €rom PrOVIng e, Sbsence of 6f -
defense, An 0rof of consthruriondl m&g‘\\’wc\e R5UYS ) Widn ™Ay be
faised for ¥he CArSY Hime on aygeal. (c,'v\—'ms Syave V. Walden, \B\ Waad
Yo, Y13, 433 P.ad \adt (144 Rew AN.16.080(B) sexs out ¥he |
parAMeters of sei¢- defense and ! Defense of P\r\o’c\\er\\ W our SYave, |
wich are defned o be \awful,

Hernandez Yeshgied Yhat gne could nave bern dead Fre wgnt of
tre ncident, Nso over Srakes oblechion, sne nodded in Yhe afFirmative
when defense counsel asked We saved your WWe, ddnk Y\e?,\; a\¥hougn
i¥ Was obleched Wy Wads noY shricken. (V\?“ 30‘1). BuX 'n Yhe saMe
examindrion @t nand, when swhe was \oe‘mg questioned doouk the
1Cdent N the alley, she dgam sad ™hat sne "uoié have been dmd,\\ i
(RPH 3\2-13) Aso J0Mg ACK W0 Sravels divect etamnation, Vernandez.
wds ashed Yo “ Svow he duq how he &5&\5} \eX you ¥now he Wad 3 5\,@,\\ )
She etpldined, wm ahe (eddned over Y0 hwy 50is 53\d “\Jo, e 3wy
From e, She Yhen dsked W " Wha are 2You ¥aling 6‘000*-‘{\\; Solis Aren

. 1] .
amed e (\fle 31 her  Ardthen T Seen @ qun,and e went We Wk, Sve

Qoo Yestitied Solis Was drjing to sheok W, (RY &Fa-13)




10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25

26

N Hexrnandez Ynwen wenl an o 53y Anat after that Yook P\3¢R W Ywe
alley &ve drove Yo Nessica Rosas hom%il becdvse T W8d Yo gek out of *\\uz:\
Aiso, T Wae scaved. (RPH aFb) She tesiied ' We were oy av
Yesorca's fov \6 m\mﬁes.\\ U\VL\ aéé"\) Migs Rosas teshitied we were ay
her houge " L Fa0 minvtes, WR noY Yhay \ong\, a cooge m\m\-e«s;\ when _
acked how '\ona ather WQA \eFX Yhe house she hedrd gunsnoYs, She 5aid.
Tl RKighy awasf.\\ (ws 5%5) When as¥ed 1o bud vy ?\;om Simpler
ingredients (Qaboraie), she savd "I wenk ¥o my ‘ped, and as soon 35 X
went o my ved 1 ' fon Secords and T heard %\\é qunshots qo of
(Re5 5%8) MaKing 1} relevant 10 ¥he efrremely short amouny of fme
Hhat had apsed From when Hernandez testified thal, SN codld have
beon dead and Was W fear for her Wre . Theqefore, having Yo gox W
he drivees Seal of Corkrefds vewmde becsvse "I vad o ae¥ ouk of |
Frere. (RH &tb) |
Under Washington 1aw, an ackor may use %orca Yo deFend
Another 1€ e sublectively believes he oder 1o in danger and & .
fedsonable gerson cons\dex‘mﬁ oy the AreomeyancRs Knmr\ X0 Yhe éc&o\:
would svare Yhs beher, State v, Penn, 39 Wa3d b5, b 568 v.2d 193
(\a31).
. Mo C,m’mxat; AeEied Fnak wWhen e gor v Wi tend Exie

VT8 hoose , e grerred Wim 3t Wis Cronk pordh. (RPT 248) He Yhen

10



10

11

12

13

14

15

16

17

18}

19

20

21

22

23

24

25

26

Fhen \ooked DAk @k W cAT, W saw Nernandez \oo¥ing pack ar So\5
and ‘r\\ey,wexe,ll mad~<\033‘m3 each o&\\u'\\ and s*a\’mﬁ cadly at eadh otner .
(R\"-?- ‘b"\‘l) Mr.Conkreras Yeshtied thal when he 3sked SN Wy e Qaa .
po\\ow‘mS Yam, he Ad ek vesyond and Juer Keyx \oo¥ing Sraignt nvo s cax,
Just looking at Regind. Solie Ryen 531d he Was not Folowing and “t i
want to see where Mnat birda \s 56\1\3,\\ Mexr‘ms Ao Yemandez.
Conrreras also Yeenitied That, When Nernandez gok o0k of W6 car o
arque ity Solis e saw er Jumy back g We Bik, dnd when She,
texurned, Hernandez +old Contrecas dhatr 505 Wad Avied Yo W her Witk
a8 crowbdr, (RP3} 2B0-5V) )
Both Contrexdg and welley Yeshted At Nerndndez. drove Ane
Hhe car. %o Bhe alley 10 dvoy Wy off. (RP5 “28-2b) R¥F $55-5b)
Acco \-c\{mﬂ 0 Conkeeras when Vernandez drove ¥he car 0 Xhe a\\e\l She
Suddenly hoged vk Xhe car Yo see Sohs. We \Nés \oo¥ing Rnrovgh Yhe
Yearview Miror whenhe saw Sohd pont e viflk ar RNemandez . o
ConYrerds Subdeckive TMpRSS\ON i awmm& 0 ve a 5\\0&30\{\ and no¥ B
a tit\e. (V\v"} %59 qob—o:r) Comveeds ‘oing Sond Sriend Avied Ao .
goX Qv \mam\;d, o see why Yho T Was ackvng Wee Rndt; and Ynak
Bl e Cnew Was "1 Aried Yo hoy ovt becduge ?\ej\m):s We wag m A\anﬂer.*

Comrreras conduded Pnat e 're\ak‘mns\\\? with 5005 hWad dedeciorated

11
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due Yo the mexhamphetdmine e hdd Wnduced edrlier with Nerndndez. (K?
T 260-p\)

M. Condrerds teshified Hhat as Wernandez drove awdy Grom Ave
alley he was Fryjing 1o calm her down because she Was Yercified. She

"
giso mentioned to Conreras  Min) T amost dled)T codd have died, you

you Xnow, How come you didn} do Y\u‘r\r{mﬂ?i coud have ded . And
hat sne ad bern Shor Tour Yimes, twice W her \235, and Xrar hats e
how peogle dies Mds how people gex Wled. (et %63-64) )
ernandez then drove %o Yessica R0sas house, (ReU 26T,
ROt %b5) Rerndndez. s\l she drove Antre \widhouk ¥oowng wiether ;
Corrrerds Knew miss Rosds, (R 23T) As svaved earhier MoContre~
tas and, Wernandez Were oy ar Xher riend's wvse Sor Wo—\5 minutes .
(RP4 A%4; KPS 5%5) Mr. Cortrerds wWas ateaid for s Wie and Xwe .
hite of Vermandez. (K??— %’1’&) He ‘believed 50\;\6 Was gowd Yo Will
Fhem. with what he doudrx was a shoraun. (R¥T 333) .
T Washington W8S oren Weld Fhe Yestimony, 85 qwen by Ahe N

devendant, prov‘\c\es substanmial evidence 0 suppork a "Dz&‘ ense of
P\r\o\'\\?x\\ WSCUCRON A0 Fhe Jury. Pexny 39 Wash. &d at U* see a0

State v, KubieeX, 5 Wash. App, 343, 4g6 P.ad 1098 (94H). Tn

Stare v. Wiliams, 133 Wnad 344,933 .ad losa (44t)., "Eadn s1de s

15 entifled o have Yhe Our\; Wwahrvcked an WS \'\\eorxi of ¥he cazm \¢

Ak
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there s exidence 10 SuppoCr Yodt '\\\%\’\I.\ Thes, €ailure Yo instvruck
on seif-defense, defense of oAwers, and ¥he Yawful use of force, .
when warranted oy the ‘acs and f%ues%e& Wy e S&Qex\ﬁe\ consh\-
tes Yeversibe oeror. Wiliams, 135 Wnad ar 259, .
When Svate and defense counsel sar down 10 discuss The
proposed. Jury Wasrruckions, defense Counel deffecred 10 Yhe H¥adg
Our\i Wshruckions 16 Yhe prosecutor Woulld cor ;;o-r are b Wo Sor e
ginal redraty. (RPF 939) Defense counsel did nor dodeck Yo
S¥atds supplemental wshurions regarding sOf-defense, and the,

lawful use of force which Wduded WPIC 11.0A and WR\C 13.04, ¥re

i

ack on awe,afanccs\\ Wsruehion. That Wstruckion only provided
ot 'a yerson s ertifed Yo act on dppedrances W defan&mﬂ
himself, and not another, (RPF THO) Those 4w weskuckions dlorg -
with the dedined "inkial aggmssor\\ Wore Yawe only Supplementd) .
INUEYI0NS proposed by the State, Yo w\\‘\@\ defense counsel,
deferred Yo, (03foifoF CP #6-13)

Maoving on 4o defense, - progesed 1ET{UCH NG, AQRArantly S
From the tecord, ¥ne only groposed ST YUCKIONS Were, Yhe WO
Srated above dlong Witk 17,05 the "no dury Ao Y feﬁ‘\’\.\ (RYF
949 2 AsY) Thexiaﬂek, defense counsel syared W Wis

Saristied wWith Yhe \’evc\'raH‘mgs and ©indl nstrruetions. (RPF 963)

13
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Thus, once Yne Tinal sex of a3 \)Ur\j ‘\%*wo?\ov\s were Comple~
ted, there were no dodeckions by defense counsed 40 e gropesdl,
(RP3 13
. Mr. Copdreras contends +rial counsel fell below an dodecti—
ve s+andadrd n Fd'l\'w\j 0 propose & "Defense of i\v\o’v\\e}r\\ ety =
chion Were evidence Was presented Yhah warcanted the weir=
petion. As mestioned 1n Xhe drgument gbove, rere Wa6 1o
leSH'\W\a’ve or Yachical tedsons For ¥he d\\eﬁec\ conduck and for
Fa\\‘ma o proyese the Wnstryckion,

The nskruckion aF hand Would have redd| " one. who ads
In defense of another, tRasonddly behev) ng the ofrer Yo be tne
\tnocent party dnd \n damer, 15 Justitied n using force,
Neccessary 10 proveck Yhat prreson even, 1, in fadk, the preson
whom the ackor s des ending is Ahe aggve,ssor.“

Tn SR v, Rruger; Wo W Apy. b%é, 67 v.3d T Qo
03)sy ¥ WaAS sald’ effecyive dssistdnce of counsel ndudes a .
reguest For periimedt instryctions whioh ¥he evidence suppo—
s, (c\"r‘mg Syate Ve Finley, GF \in ‘\??‘ \a9q, 134, %A P.xd 6%\
(1941)). Here Yhere was ample evidence., oty From \Xe,mandez

and \"\X;C,o‘\’rrexas) Fhat Would have allowed Yhe Jury 4o decide.

Fhat Convrerds acked in defense of Nerndndez.
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Mr.Contrerds asserys twal 3 ,/Defex\se. of P\m&\\ex\\
nSruckion 10 Yhe Jury would have berrer enduled the did\ attorney
gndfer @ redsondble d¥orney, to drgue the defenses theory of the
case. And similar Yo S¥ate v. Wanrow, %% Wish.dd A&\, 539 v.ad
548 (1937)., Consequently, the Jury, withovt the Called provo
Sed WStruchion, Wads noX c.o,\'\‘e,dc\w, agprised of Fhe \aw, and .
defendant's atrorney was undble Yo efteckwely érgue hext Yheory of
e cdze. Defense counsels Ta\ote Yo PCOPOSE AN WNSHUCAION
that 15 Warranted by fre evidence, Yhit gives a comylexe and
Correct Skarament of Yhe Yaw, and Dndk would be WAREL\ Yo Yhe,
defense mdy be deficient P& Formance.. S¥ave v Thomads, 109
wnad 833, 338, H3 7.4 816 (14%7).

The predudice prong of the Yesk tequites the defendany
to prove there 15 3 teasondble probabiliiy Sr\\a*) but Cor counse)'s
deficient prrformance, Yhe oUrcome OF Xhe %\"oc/ecd‘\‘gs wWould,
been ditfereat. (Bdop¥ing Yest trom Strickland, Heb V.5, @k 68%) ,
However, desendant "Need 10k Show Hhak Covnsels deFiciont Condus
ek more WLy tham ok adlrered Yhe outcome 1n Yre case .\\ Sl o
tand, at 693, |

A covminal &&end@\ﬁ% 15 genexdlly envivied Yo 3 ey wshruck =

Jon o The defense Theory of ¥he cask. Stae v. Rger, \a% Wnad

15
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85, 9%, 404 ¥.ad TS (\495). T€ a proposed ynstruckion Srates Ave
proper \aw and \s suyported by the evidence ) Wis feversible
ErOr Yo feFuse Yo give The \nstruckion. Rogr, 134 WA at 93,
Thws, Yrere 15 d Svrong \\‘(\e\\,\\oo& That) ¢, a ” Defense of X\f\o\%\er\?
Iretrucnion Would nave, been proposed, Wt Would Wave been giYen,
1€ noY, i wWould, nave been (eversible ervor ok Yo give ik,
Rowever, due Yo aivorneys deficient Yex@o(mafice/, W was nok
proposed and W Contrerds was predudiced by it
Here +he Jury wWas Yok W opent ng sravemeny Yoy Mr Bern-
eberg thar Contrerds had acked \n lawful seif—defense dnd .
defense of Werndndez. (01/38J0F TR \ba, \bH) Buk withouy he.
proper. WnStruckion The Jury could, 1or discuss yex alone deNibe~
roYe of Wb \ssue A5 Yhey Were narrucred. on Wehruckion ¥4
"I aso s your duy Yo ACCRYY the \aw ?f&\n my wnerruchions,
re&a\'éx\ess of What you prrsondlly beleve the \aw 15 of Whadt you |
persondlly think W Should bey dnd ' You musy dioteodrd any
Temark) Srarement or drgument Hhat 16 NOY supporired by Yre
evidence O \aw W my ‘wxs’wud‘\or\s.\\ Ths, They were not
ghven e Onane 1o exvdluadte Corrrerds subleckive \mpression

hat he acked va \aweg defense of Nernandez.
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This relieved the Srare of Ws provper burden of proof
regdrding se\f-defense,and dekense of arevver. Therlny,
predudicidl Yo Mir.Cottrreras becduse, the Jury Was alowed Yo,.
eWhen decide wherher he acked out of fear Sor Wo own perso=
nal \\W§e or guitry as cnarged n Courts T and T, Buk updec g\l
the Orcomsidnces of Yhe case, nor whether e had \awfoly
@ Gcted 1o defending an \nnocent by 5¥an&ex,\\\s passengex
Regina Wer nandez.

Th WAs exrfemdy predudicidl becduse the Ondllenged.
condutk demed Fie Jury Yo decide M Cotrexds subdesiive
IMQYRSSion Thak ne acked " &\?Rex\&mg another, W YASSRNGRY
Regind Hermandez. hs srated earlier, Falure %0 inskruck on 5o\¢—
defense defense of others, and e \awtul use of Corce, When
warranted by Yhe Cacxs and (eguesied by Tre defense | CONGY Y =
es teverswle ervor. Wilidms, \53& Wa Ad ay 3;‘5“\') Ager,\2% Wihad
at 434 see a\so Siave v, Ladiges, bb wWn.ad 833, 331, Uol P.ad
91% (\965)) And ’Fc‘{\\ure Yo gWe Su0n Wshrucons s ?@3\)&\6\'_
g\ error. Stave Vo Riley; 131 Wnad dot,90% nd, 1 7ad bay
(1949). M Corrie a5 contends due {o counslls deficient pe—

rFormdnce , the Srdre was te\iened Crom s proper Yburden of

proof \’egdfc\‘ms s seif-drfense Adim.Thos, deprived Wm of
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his v‘\g‘(\’v *o'd fair xqial.

My, Contretas nexy dseignment of error ncludes counsel.

wWas Wneefective w 3"\\4\«\3 m‘uss\e,a&iw\\cj STUCT IoNS \'Eﬂar&‘mﬂ .

5&?-&&?@1\56) and_ \n ?m?os‘mj a "no Ao’w *o ‘(e)cceh’(\\ nstouchon .

o Xhe Jury were exidence did nox warrdny Yhe giving of trat .

10sTrucion, .
AS Stdted W0 Yhe glevi0vs a’(jume-&r“ every criniing| defen—.
adant s exyiNed Yo a fave raal by »an "\m?ar-\-\a\ \\\W\f. N &e?en&dn%
15 alsd gurdnteed effeckive dsSistance of counsel.
Redcondvle atrorney conduck ndudes a dwiry o Wvesvigate
Fre clevant \aw. Srachland, Heb U5, at 696-%1. Nso WS een
had %\«a& ! O\Jr\‘ \f\f?r( uckions Must more Paan aa&.q/ud%e)q ConvRY
Fre \aw 6 Self- &eﬁev\s&,\\ ‘\Y\&“ Reak as @ whole, the \)w\) WS —
Tvehions most MK He 're\wam ‘el standard mam Festly
dpparent to e a\{é\rage, Jucor. Lexaver, ol wiad av deo.
Heres he oty wdury defined for $he Go‘r\{ was Bved’f
bodily arm which Skared - Gueat \>oc\\\q Narm Means Dodily mdury
that credtes a grobabiiy of c‘)ea%\\', o WWCh cavses 59 mEcany .
S5eX NS ?exmanm\\' 6&6?\3 urement, or that cavses a s‘\\a‘m‘@‘\oav\\—
provarent s or WMpaImENt of Yhe Funckion of any \soé{_{\\{ ?a\*\—_

. N . N
or oxfgm\.\ Toshruckion ¥ 4.

18




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26 [j

Bur In CLonkrexds alf-defense ‘ms*meé\m\s WoWas
given &foner ype of ‘\x\\‘}\w\) X0 deCide | Hsre,a% versond “\n\\,%}‘.\ .
Ths Ilgre&r Yt\’ﬁona\ ~nr\\\o'r\)\\ derves from Aetense \;co?ose& “acx
on a-\;?earax\ces\\ Wstouckion, WAL Vo4, (RPF Q40) The proper |
defimikion of " gredt Vew‘réom\ "\N\m"'\;\\ W& the defin Yion Y\‘ov‘\de& by
WPIC &04.01 aF A& (a4 ed. 1994). " A vndury that ¥he %&ef&‘:
ndant redsondbly beXved ;v gy of a\\ e facxs and Cireo—
mstinces Known At e e, \:\iou\& ?\’o&uce SvIRe paN and. |
Suffering V6w were inElicred upon e\Xwer Yhe %o\e%(\&am} of .
a‘\\o%\e;‘r PRY 50N ‘\\ (q,uo¥m3 1\ Wh Yarrern Jury T astruc ions s On=
minal) Nowever, ¥Wis defimtion was \efr undefined for e Jry.
T\’\\}S)?*A\\b QUY\‘ (eceived m’\\\\ l‘\’\\& detivihion of ”3%6* “ooé\‘\\\l .
Yacm apphcable only 4o proving assauly i Hhe Firer deqree. T
15 Fhe ony definirion of ‘tw\‘\\w W Me Jury Inshrucrions, and. ¥ws
definion 1 3nd, w\m,\s cead Wit ¥he " ack on apyedr ances'
sk on Ahe problem becomes dpparent, Based on Fre
definition o?llgred’r bodiy \narm\\ The. ';\)‘Jf\i coud '&as\\\, (indeed
may ‘have been veq yived 10) €und Pk W order Yo Ack v SAF~
detense, M Comrrerds had Yo beYirxe he wWas Wn ackua) &anger
of prballe dedth 67 sRriovs pexmanent dsTigurement, or \0ss

of a bodily AT} of €unchion. Wik “3rga\— versondl nd w\{\ .
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does no% veguires MG Convrerds ,DOY\*U\_&:) COUNBRN \WAS vk —
ecxwe, Sor (a\\‘m\f\ Yo 3\\18/ 3 definon of “5\” eAY ?exsbv\a\
31\30'\’1\\ M3 pARINeRt Ebue of Yae cdsey and were Yhe Stjte.
duC\y\eA 8 Svaﬂf ‘0@&\\\’ \ABKYM\\ as & rcq/u\R& eemant Yo yrove
355aulY W he First degree.
Defendany 5 enrNed Yo 3 cofec skarement of e \aw.
and. Snou\d ok Wave Yo comvince Bhe 0\3.1\\ wWhat Yhe \aw 18,
See. kofﬁa) 10\ Whead ab 6aN-3, Qur Supteme. Coury WIS SeX a
high Yhreshod tor A8ty of DUy ey exons - The Srand.ard,
For c,\‘a\"\*\\ RNE:! \‘Nm} WO N 1D \QS\\M P Cor 8 Shakue, while
We Ve been AP Yo ®sdve Xhe drioiguous \dové;\‘\ﬂ of Q2 srarie}
vig _5{6*\)*0\“4 CONBITYTON ) A i)ur\) \dcks 5000 ver PRIV Yons
and YWs YequiRo a manifesty chedar Wohuekion. Le¥aver ) \B% Wn,
ad 3y A5, Tral atvarney| .wa\% el informed of wis, (or/1%]ot ®P.
F4) nenetneless, \\Q Qé\\&& Yo gwe Yex'»’t"mexx.\' def \ MHONS {eqadr (\W\g .
cvuc\#\) and §ex¥x\\e»\ 15ues of $he case. Thereoy) faling “Row
3n obdecaive sxanddrd of Yeasonableness based on conmidevation
ot all the Sfcumsvances. {quoving Mc¥aniand, \aF Wil at 334~
35) |
And wherey s Yere, sef-deSense Jury WEVLRONG dre ay

15502, Fhe court has shared Phar re inehruckiots - Read dsd
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WRO\E ; Whe Jury ek cuorions musy ma¥e, Ahe ve\endnx \eqa\ shandard,
manifestly apearent o the avRYagR dmr.\\ Letaber, \&% wWaad ay
900. (pledse excuse the edrlier Lefdver twe corfeck syeling is
LeFaber)

Hexe Yhere was aleo no \eqiYimate W of Yackical reasons,
noY Yo define I'Srea% Vemo'{\a\ "\m\)\)r\I\\ fot Yhe \\\m‘). MY Con=
Frecas aa(\m _566& Yhe coury and \mva&\* s X0 Ahe ck?mse
a-ﬁoﬂ\iy‘s aftention Wit o aval. (RP8 93a- ) M. Convre
rds Telies in Ahe afgumu\‘t N Syaye v \:Ve,e,burg, 05 Wa Nyp
493, é& P3d ded (2w00)). T here ¥he Courk vedsoned The
gredy dif€exence perween " qreat \)og\‘\\\f Y\r}fm\\ and, " 3\'&6"\'

p?xsb}\a\ ‘m\)\)\’\’:\

Also Contrerde thes POCRY I Syate v V\o&\r‘\avu, A
Wn. App. 180; 37 7,34 \‘5\0\ (3.004). Division Three of Yws
Court addyressed ﬂw error ansing From a S1AT Combuation
of Jury WONTUCK I 005. T0 Rhe coprexy of Firsy deqree gse
assault, the Roéx\*\gue-z_ eial coury 5w«\\\a\'\\; dexined qgteay
bodily \\GY\N\ As hexe , Yhe ‘Kodx\g\)ez cour™ did nok gwe 8
seyerate instrycrion doculdtely clg.?\t\\ng The proges "\Y\\\vw
for puryoses of es%a\a\\s\\‘mg, S\F-Jefonse. ’Ro&v\guez, \a\

W kpp: O \9b. Reversing Redriguez. coxwichion Diwision Three
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reasoned $Bly defin ng gredy bodily harm +o exdude ordindry
batreries, A 1edsondble Juror could Toad Fhe werruchion o
ProVibIY consideration of The defendants subleciive Wplessi—
01 of all Yhe Tacks and CircumsYances, .2, whevher Yhe
defendant Teasonably balieved the batrery v issue ov\d
resull in severe pawn dnd 6uffering i¢ W were nflhicred. Rodr—
iguez, 131 Wi App. 8t 166) (Rmphdsis added) see 150 Walden, .
130 Wnad at Uit | |
T \s Well settled in Washington iv\s predudicial ecvor,
40 3‘\\& Trreconaable Inshruekions upon 3 marerial 1550 W
+Hne case. Hall v Cor pora¥ion of Catnohic Arcnmishop, B0 Wi
2d #9%, Bo4, H9% T.ad 4 (1978)) 5¢ a\s0 Spith . Rodene, 9.
w3 483, Uk, H1B 2.3d F41, YRS .34 A3Y (1906). Where
INsYruckions are ‘\ncoﬁs‘\s;(en%- of conmtradiclory on & given
matexial poink, ’t\\&e, use 15 predudicid) \vécd‘\b% WS \MpossT
ible +6 ¥now what effeck hey mady have on the verdicr, Hal )
80 Wn.ad 3 804) Matreson v, ThiR\, 163 Wadh. 193, adg v, 333
(\‘13\)‘) Babroch v MEBM Consvl Coy \2F WASh, 303,220 P,
%03 (\Qa@). |
Hexe ’r\r\edw\{ NS UCAONS, When Tedd as 3 wWholey may

have \nrerpreted Mr.Conrierds had Yo br in fear of death,
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SROV0US pearmanent &\s\?\gxxe/mm‘r, or losg ot a ‘oo&‘\\\; pary of
Funcion. T 6 Wipossivle Yo ANSCRON Wim A sk rueion Yhe
Jury \'g\'\e& VPN 0 de e mini ng M Contleras subdecrive
'mwc,ss\on T’iﬁdﬁx\'\f} se\f-defense 3N b‘ej\“ﬁ W fedr of 'av\ e
yry N (easonobly believed ... Wodld have produce severe gdin and,
5\)?%(’\(\\«3 RERL NS RV\F\‘\@«&W\ 'l{\rl%hm WEYUT NS are,
INCONSBYRNY, W16 Hhe dery of Fwe \”Q\f\éw‘mg coutY Yo detrring,
whe they "Yve \)\m, Was mis\ead as Yo Ws Tuncrion and fes@w:
$10iNiTies vnder \aw by AT nconsisrency. .. %w}\r\e,m Svehn
‘,ﬂtOY\é\Sﬂvx@; \S Ahe feauk of A dedr misstatement of e \aw 3-
the visStatRment misk be presumed Yo have miss\edd he. ‘)W\i,
W a manoer Y(a-&_ué:\c\a\ 10 4w defendant (emphdsis added)
(quoring Wanrow, 3% wnad af 3a%), Thg, a ' Jury nstyverion
missyating the law of sé\?*&eﬁex\se amouts Yo an vryor of cons
stiurional magmivde andis presumed pre;\)u})(\d\ AL (quoting.
LeFaber, \% wn.ad at900).
M Conteerds \ast \ssue hwexe & (&3&‘(6{“\3 counseNs
p\”oYosa\ of a' o &\R\’ X0 '(E;'\'YE/&'\:\\‘\Y\Q(WC’\:\OY\.TL’%S WSV o ¥F
20, dexr'wed Trom WPC V.05, \\exe,) g,o\mse\ WS \f\eﬁ?e,{,\—‘N& wn

Proposing ¥ becduse the evidence did noh Wacrdnt Yhe gwing

0f 5YOh WBTTUCR o,

23
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Convesselyy a ¥ a\al coury =hmould nod 3‘\\R, a’ No c\u’q o mhz&?‘\
ISTECAION Whtre Ahere 15 10 eV idenG e ik Ahe defendany
cond\ have 3avoided the use of forcR Yhroudh @ YimRly tekvedy,.
See Shde Vv Frazier) b5 Wagh. hyp. 04 F11 Tad a3 (19%9),
Mr Cotrrexds Traltied Fiv oty Way ovk of the PRAGRDOY =,
hood W35 gRiving $35X Sol\s' cal Wi Was COMM\!\S 5*\'6&37
Bt at W, (RYt $34) Resas \'Q/S‘\(\QX\CQ Was \n 3 cul-de~53¢,
and, dv‘w’xﬁa ouk of Andy Cul-dR-sac you CUR Yo anothey o)
ha\/‘mg Yo ma¥e 3 et Yun Yo 4o up and out of Pre n‘i\g\\\om\md.
(R0 '%’K)”ﬂ) EXNBAY S Was a Aggram made. by Forensics
Wi many 8 witnesses tied on o eXplain s Yo the Jury,
T P0T05INg NS WSHUTK 10N , Phere w/as a\eo no \eg\wimate,
or Yachicd! fedsons Why ridl attor Ry Wished o st yuck Yhe
Jury. (Re¥ AUq) ﬂcw\\&f@; in Mr Conrierds’ TRosTimony wWas W _
Stared Yray &'\me'was & yosvible WaY e could have avoded,
Solis. Mq. Q.,‘ox\\(e\“as Yought s do both s iovaey and .
$ne Cour¥s arrention 5*6‘(‘\\\3 the prover Ae§ 'ﬂ\\\‘\O‘\ W5 : Nece—
essavy.\\ whicn staved AN \What the evidence SUWW%A,
! Wecce 553y Medrs Y A0 (edsondde a\ww\a%‘we, 10 fre

use of force dppedred Yo eXist gnd Phalt thre Amouny of

I A4
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force used was reasonable +0 effect the \awful purpose
ntended, under the circumstances as they reasonddly
appea¥ed 1o the dckor at wne Y\me.\\ (RP3 933 1) After
Contteras addressed Hhis Yo Yhe coutd, Yhe courk asked
Fre ¥rial atrtocney "Ave there oYher instruc¥ions you
hink T Shovld 3\\!6 Yhat T faned Yo 3‘we?\\ The a*c’some\,
"I catt Yhink of what they would be. (RPS 434)
Reasondble arrorney conduct ncludes a dury Yo
Bﬂves*’\ga*e Yre relevant law. Sirickland Ybb v.S. ar bi-
0—-ql. Here, the atrrorney did not invesrigate the proper
('i? any) definixions fesavd'mg Se\F-defense. Thus, his
perFormance fell "below an obdeckive Ssrandard of
reasonableness based on consideratrion of a\ ¥ne
c’\\-cums’rames“ (q_uoyms McFariand, 133 Wa.ad 33»\-55.)
Me.Contr88T3s was predudiced becavse & A Juty .
nstruchion Yaat mizssrates the 1aw of Self—defense s
Constiyukiendl €rror and presumed predudicial. LeFaber,
128 Wn.ad ar 900. Also, Wt 15 predudicial ergot Yo Submiy ag
i1ssue +o ¥he JUTy whete there 18 not sufficieny evidence
Yo support 1¥. See Skrake v. HedXh, 35 Wn. App. bd, bbb

Pa.d 938 (1963). Thewr misleading and dddiwiondly, Contrerds

a5
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arques 3t insriuction # a0 c.ou\;\ be congidesed as
’6\)33&5*’\\\3 MaY e Wad an oppot Yunity to fetreat or
‘cou\d‘ Wave Tehreated, Wich decording o the avorney,
Would have ‘been the prudent %\w‘mg Yo do. (RPG 1009) Tn B
State v. Lewis, b Wn. Rpp. 33, 491 P.ad 1063 (19F)). The |
defendant had a chance to escdpe the danger presented
+h\'w3\\ 3 Window, Nonetheless, this Coury found +hdt 1% was
error Yo insteuct ¥he dury aY i} should consider the av—
ailability of escaype because the Wstruckion unduly emphas—
jzed Yne circumstance of es_c,aye. Lewis, ax ya 2
V.  CoNCLUSION

‘Mv‘Con’r(e.\‘as was not Sran’rec\ his r’xs\'\* Yo a tair Aval

becavse he Was not provided effective dssistance of

counsel, Hig +eial a¥rorney Was notr ack ng as counse\ and

‘rendeced ineffectively. Ye failled %o ?ro?ose a crucial

instruction +o properly dnd effecirively establish +ne
theory of the defense. Furthermore, he falled 4o define

Yrhe proper defintions cegqarding self-defense. Tyws, .

2 Contrerds respectfully reminds +his Honerable P\Wea\‘s Coutk .
That allegations of pro se complaint dre held Yo less S¥rigent .

syandards than formal pleadings drafted by \awyers. Haines v,
Kether, Hok U.5. 5\, 44 5. CH.I54Y, 30 L. &3 aess: (1432,

b




O 00 NN W e

NN RN N RN NN B R R R R R R
N O U s W N RO YW ® N Ol W N RO

the Jury was not pfo\?e\”\y.amc\ ddequately able to
decide the c@se on the proper Yneories presented.
Instedd it was provided with m‘\s\eac\'\ns and m\waﬂaw{
ted Wnstructions. This predudiced NMu.Contresds and
relieved fhe Stakse From \Ws proper burden of proof.
For ¥nese redsons, Conrrerds firsy degree asvaviy
Convickions should be reversed.

Dated:May \, 1008
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ADRIAN CONTRERAS-REROLLAR
I\Ppea\-'ms Pro Se
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T certify under the pendlty of verdury Anat on ©5/1/3.008 T cavsed
+o be pldiced n the malls of Rhe United Skakes, a Copy of TWs documeny
*o. (1) Court of Rypedls, DivisionIx, 450 Broac\way_) Svite 300, Tacomd
WA, 981034454 (8) Stepnanie C. Cunmngham, Mromey atLaw, Holb.
35D AVE. NE, ¥ 553, Seattle, WA. 46105~ 163 (3) Kathleen Trockor,

Tierce County ProsecuXing Avrny. OFfice, 430 Tacoma A 9
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