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I, S\//V&Vé’f\ J— %Ame_ have received and reviewed the opening brief prepared by my

attorney. Summarized below are the additional grounds for review that are not addressed in that brief. I
understand the Court will review this Statement of Additional Grounds for Review when my appeal is
considered on the merits.

Additional Ground 1
See éﬁ% 05/)70/774 A F/Ci/‘/)) .

Additional Ground 2

If there are additional grounds, a brief summary is attached to this statement.
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PROCEEDINGS
September 22, 1995
* % Kk F Kk %
(Jury not present.)

THE COURT: Good afternoon.

MR. GREGORICH: Good afternoon, Your Honor.
Steven Gregorich for the State of Washington. I have
submitted to your judicial assistant a second amended
information, a prosecutor's statement regarding amended
information. At this time, the State is reguesting

this court to accept the amended information, the

‘result of which would charge Mr. Mahone with murder in

the second degree. It's then anticipated that -- I
have seen a statement of defendant on plea of guilty
that has been prepared by defense counsel. It's the
State's anticipatién that if the Court accepts this
amended information, that Mr. Mahone is prepared to
enter a plea of guilty to that amended information.

We would then be reqguesting that the Court set’
over sentencing to a date that has been cleared with
your judicial assistant and that Mr. Mahone has
indicated he would be waiving a presentence
investigation, and he has so subscribed his name to an
order fixing time for sentencing.

THE COURT: One thing I'm mindful of the fact

Ny
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is -- because I had them introduced -- and that is
representatives of the victim's family, and I know the
prosecutor reminded me early on of their right to
remain in the courtroom. I also think they have a
right to speak whenever there is an amended information
filed. I will honor that, and I will indicate if a
representative of the victim's family wishes to be
heard, I'll give you that opportunity. Understand that
it's én opportunity to express your opinion. It's
certainly not binding on me, but I will honor that and
I am willing to listen.

MR. GREGORICH: Thank you, Your Honor. While
we're entertaining whether anyone from the family does
wish to speak, we have spoken.

can you come forward, please? First of all,
identify yourself for the record.

MS. LATHROP: I'm Margie Lathrop, and --

THE COURT: I just want. to make suré you
understand. My understénding of what's occurring is
that the prosecutor is amending’ the charge from murder
in the first degree to murder in the second degree and
that although we haven't went through the procedure, my

understanding is that the defendant has at least

‘preliminarily indicated that he is interested in

pleading guilty to murder in the second dégree.
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of a plea of guilty.

Do you wish to make any comment relative to that?

MS. LATHROP: Well, Ms. Van Doorninck
explained to the family what was going bn, and I don't
know. I guess nothing will make me happy about this,
but we understand what's happening, and it probably is
the course to take fight now.

THE COURT: Okay. Thank you. I'll also
indicate to you that whether or not there's a
presentence report done, you have the rigﬁf, and other
family members, to appear at sentencing, make
statements then relative to senténcing. Also, if you
want -- and pérticularly if there;s multiple family
members that want‘to éxpress tﬁeir cpinion, often

making -- or writing your thoughts and comments in a

‘letter is helpful. That can be sent to the Court in

advance5 That way, it can be made available to both
counsel for the‘state and defendant. That as well is
also a right, and I would honor that as well, to make a
verbai statement in addition at the sentencing.

MS. LATHROP: Yes, we woula.like to do that.
Thank you.

THE COURT: Indicate for the recdrd that I'm
going to accept the finding of the second amended

information to murder in the second degree for purposes
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Mr. MacFie, please.

MR.. MacFIE: Good afternoon, Your Honor. For
the record, Keith A. MacFie, representing Mr. Mahone.
VYour Honor, I'm handing up to the Court the statement
of defendant on plea of guilty. I have read all 15
numbered paragraphs to Mr. Mahone, and the statement
that Mr. Mahone submitted is in the form of a Newton
plea.

T would note to the Court I have read that}form to
Mr. Mahone. He's also had an opportunity to read
various portions of the form also. I bélieve that his
decision to enter a plea to the second amended
information is a knowing, voluntary,‘and informed plea,

and we would ask the Court to accept the plea and to

. set the sentencing date for October 24.

Oh, by the way Your Honor, we also received
copies of the aﬁended information, and we .waive any
further reading thereof.

THE COURT: Thank you. Mr. Mahone, I'm going
to ask you a number of quéstiéns relative to the plea
of guilty. I'm going to start out by asking you, have
you had the opportunity to réad and.go over this
statement on plea of guilty with your attorney?

THE DEFENDANT: Yes, sir, I have.

THE COURT: Do you have any guestions or
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THE DEFENDANT: No, I don't. I understand-
it.

THE COURT: You're entering a plea of guilty
to murder in the second degree. Standard sentencing

range is 134 months to 175 months —-

MR. MacFIE: 178, Your Honor. Sorry.
THE COURT: Okay. Thank you —-- 178 months
with a maximum penalty of life imprisonment. Okay. Do

you understand that?

THE DEFENDANT: Ves, sir, I understand it.

THE COURT: Do you understand that when you

~enter a plea cf guilty, you.give up the right to trial?

Obviously, you understand that, since we're in the

" middle of that process.

You also give uP the right to appeai the sentence
as long\as the sentence is withiﬁ the standard range or
below the standard range. Only if the Court imposes a
sentence ‘above the standard range — and in this case,
that woﬁld be more than 178 months -- you would have a
right to appeal whethe; or not the Court had a legal
basis for excéedihg the standard range sentence, but
that would be the only right to appeal that you would

retain. Do you understand?

THE DEFENDANT: VYes, I understand.
- - [ . 6
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THE COURT: and do you understand the other
constitutional rights that you're giving up that are

57

set forth in Paragraph

THE DEFENDANT: VYes, I understand.

THE COURT: Paragraph 7 recites the one
felony conviction of assault in the third degree. 2nd
my understanding, the State, I'm assuming, has checked
out the other one you mentioned[ and that is not a
conviction; is that correct? |

MR. GREGORICH: We have been unable to find
any conviction data as to the previously alluded to
theft, grand theft, or some similarly titled crime.

THE COURT: I think for probably practical
purposes, we can assume that's the only conviction that
counts, but still, I'm going to tell you the
disclaimer.

If the State finds out some other conviction
either in this state or some other state, that's within
the law. That should be counted. Dé you understand
that it could count? In addition, it could change the
sentencing range if it counts. I'm assumiﬁg it wouldb
make it more. Do you undérstand that that will not be
a basis for you to withdraw your plea of guilty?

THE DEFENDANT: VYes, I understand.

THE COURT: Next, the prosecutor has
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indicated that they would recommend a sentence within

the standard range, not ask for an exceptional

sentence.

Do you understand that the representations of the
prosecutor and their recommendation are not bihding’on
the. Court but are, as they're represented, a
recommendatibn only?

THE DEFENDANT: Yes, sir.

THE COURT: Haé anyéne threatened or coerced
you to enter this plea of guilty?

THE DEFENDANT: No, they'haven't, sir.

THE COURT: Next, as your attorney indicated,
Paragraph 13 indicates that. the plea is in the form of
a Newton or Alford plea. I just want to make sure you
understand that it is still a plea of guilty, even
though you're not admitting to the factual -
circumstances; that I can find that the elements of the
crime, murder of the second degree, have been mét based
upon the affidavit of probable ¢ause."Plus, at this
point, I've heard a fair amount of testimony which I
could also consider as well as forming the factual
basis for the elements of the.crime. Do you understand
that?
THE DEFENDANT: Yes, I do.

THE COURT: 2nd it will -- obviously, it will
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still go on your record as a plea of guilty because it
is a plea of guilty, even though you're not admitting
to all of the factual elements in making the statement.
Do you understand?

THE DEFENDANT: VYes, I understand. I agree.

THE COURT: Finally, I'm going to ask you,
are you entering a plea of guilty to murder in the
second degree as charged in the second ameﬁded
information, the victim being Patricia Néel?

THE DEFENDANT: Yes.

THE COURT: I'm going to aqcept yvour plea of
guilty and find you guilty; find thét it's freely and
veluntarily entered into. Yopﬂve made a knowin§ waiver
of your rights and that there is a factual basis for
the plea of guilty based upon the affidavif of probable
cause and the testimony that the Court has heard under
cath from the witness stand.

As I understand the earlier comments, that
everyone is in agreement for the Octobef 24th, at 9
a.m., senténcing date; is that correct?

MR. MacFIE: That's correct, Your Honor.

THE COURT: I want to make a record as to the
presentence investigation. The state is not asking for

one, correct?

MR. GREGORICH: That is correct.
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THE COURT: Defense, you also have a right to

ask for a presentence investigation. I Jjust want to

‘make sure you understand that and are making a knowing

waiver of that.

Have you had an opportunity to talk about the
presentence investigation --

’THE DEFENDANT: VYes, I have.

THE COURT: -- with your attorney?

THE DEFENDANT: VYes, I have.

THE COURT: Are you waliving the right to a
presentence investigation?

THE DEFENDANT: VYes.

THE COURT: I'm just indicating that on the
form, that you're waiving the presentence
investigation.

The only other thing I wanted to ingquire about‘is
whether the State is making any requests for change in
conditions of release, specifiéally bail, although I'm
assuming that, perhaps, is academic. I --

MR. GREGORICH: A half a million dollars,
Your Honor. The State is not requesting any different
conditions of release.

THE COURT: 1I'll leave it as set. I've

signed the order.

The only thing I would want to deal with before

10
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the defendant is released -- and that is the fact that
we have a jury, obviously, walting, not kpowing what's
going on.

What I would propose to do is release the
defendant, bring in the jury. I will tell them on the
record what has happenad, and then I would propose
going off the record at that point. And if counsel are
interested, either or both, your choiée, you could have
a few minutes to talk with them if they have any
gquestions about the case. I think that's just a
courtesy thing. Up to you if you want to do it. I'm

not telling you you have to do it. &and also, I would

.

give them the option cof whether they want to stay and
listen to that, but oftentimes, people that have beeﬁ
involved in this process, even when it doesn't go éll
the way through trial, like to ask.a few guestions so
they can have closure on the process. So if you're
interested, I'll give you that opportunity. Either
counsel interested?

MR. GREGORICH: The State is interested, Your
Honor.

MR._MacFIE: I'll stay, Your Honor.

THE COURT: Xgain, that's completely

voluntary. I don't care from my perspectlve so you do

what you want, but I'l11 tell them that You have some

11
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interest. &and obviously, you can stay as long as you
want, and I will tell them they are also free to leave
at any time as well, so 1if they want‘to hang around for
a while, that will be up to them, and obviously, that
will be off the record. At least at this point, I
don't think --. I don't know if they'll send me anything
else, but given the hour, you'll probably have the
courtroom for at least a little bit. We'll tell you if
that changes.

MR. GREGORICH: Thank you, Your Honor.

MR. MacFIE: Thank you, Your Honor.

THE COURT: You're welcome.

(Plea concluded.)
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4 1 HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:
1 have the right to be represented by 2 lawyer.and that 1f 1 cannot afford to pay for a lawyer, one will be provided at no

expense to me. My lawyer's name is /ﬂ ,J/ L =c —e
: T

5 1 HAVE BEEN.INFORMED AND FULLY UNDERS'IIAND THAT I HAVE THE FOLLOWING IMPORTANT RIGHTS,
AND 1 GIVE THEM ALL UP BY PLEADING GUILTY:

(a) Thenghttoa speedy trial and public trial by an impartial jury in the county where the crime is alleged to have been

-committed;
(b) The right to remain silent before and during triai, and the right ©©
(c) The right ar trial 1o hear and question the witnesses who testify against me;
(d) The right at trial to have witnesses testify for me. These witnesses can be -made to appear at no expense to me.

(e) 1 am presumed innocent until the charge is proven beyond a reasonable doubt or 1 enter a plea of guilty.

(f) The right to appeal a determination of guilt aﬁcr a trial.
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Count 1I

/

Elements:

/

—

—
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ya(xﬁ/um Penalty Standard Range

Count 111

Elements:

Maximu

Standard Range

alty

2. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA. | UNDERSTAND THAT:

(a)

()

(c)

The standard sentencing range is based on the crime | am pleading guilty to and my criminal history. Criminal history
includes prior convictions, whether in this state, in federal court, or elsewhere. Criminai history aiso includes juvenile court
convictions as follows: convictions for sex offenses, any class A juvenile felony only if I was 15 or older at the time the
juvenile offense was commitied, any class B and C juvenile felony convictions only if 1 was 15 or older at/the time the
juvenile offense was commitied and I was less than 213 years old when | committed the. crime to which I am now pleading

guilty.

The proseculing attorney’s statement of my criminal history for sentencing is as follows:

. <z
\".1’-4. l-/jo'/:s/‘fl_ .4\-\5(\3(‘(/ 1 ﬁﬂfrﬂ [/tﬂ.
X L 13 \.// / i ~ — ’

Unless | attach a different statement, | agree that the prosecuting attorney’s statement is correct and complete. If T have
attached my own statement, ] assert that it is correct and complete. If I am convicted of any additional crimes between now
and the time ] am sentenced ] am obligated to tell the sentencing judge about those convictions.

If | am convicted of any new crimes before sentencing, or if any additional criminal history is discovered, both the standard
sentence range and the prosecuting attorney's recommendation may increase. Even so, my plea of guilty 1o this crime is
binding on me. I cannot change my mind even if additional criminal history is discovered and even though the standard

- semencing range and thé pfoseculing aflormey’s fécommiendationTincréase.




L d

- (D)

(©)

[] The pfosccuﬂng attorney will make the recommendations set forth in

t3)

&

In addition to sentencing me to confinement within the standard range, the judge will order me to pay $100 as a vicum's

compensation fund assessment. If this crime resulted in injury to any person or damage or loss of property, the judge will
order me to make restitution, unless extraordinary circumstances exist which make restitution inappropriate. The judge may
nd the costs of incarceration up to $50 per day. Furthermore, the

also order that | pay a fine, court costs, atlorney fees a
judge may place me on community supervision, impose restrictions on my activities, and order me to perform community

service.

The prosecuting attorney will make the following recommendations to the judge:
77
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e agreement which is incorporated herein by reference.

The judge does not have to follow anyone’s recommendation as to sentence. The judge must impose a sentence within the
standard sentencing range unless the judge finds substantial and compelling reasons not to do so. If the judge goes above
or below the standard sentence range, either I or the State can appeal that sentence. If the sentence is within the standard

sentence range, no one can appeal the sentence.

1 understand that if 1 am not a citizen of the United States, a plea of guilty to an offense punishable as a crime under state
law is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the

laws of the United States. .

IF ANY OF THE FOLLOWING BOXED PARAGRAPHS DO NOT APPLY THEY SHOULD BE STRICKEN AND INITIALED

BY. THE DEFENDANT AND THE JUDGE.

s

(2)  The judge may sentence me as a first time offender instead of giving 2 sentence withi

range if 1 qualify under RCW 9.94A.030(20). This sentence cou —a5 much as 90 days’
confinement plus all of the conditio i irparagraph (). Additionally, the judge could require
me to undergo tre. - Evote time to a specific occupation, and to pursue a prescribed course of

Secupational training, and to maintain law abiding behavior.

s ¢

— -

2-2466-3

(b) 1 am being sentenced for two or more viole ifg Trom separate and distinct criminal 4 *l“/‘i :
conduct and the sentences im fi counts and \
} consecutively unless the judge finds substantial and compelling reasons to do otherwise. R\
eea—
(¢)  The crime of has a mandatory ‘minimum sentence of at least ‘KJ‘,
M{. The law does not allow any reduction of this sentence. %
J\t




~
aan

(d)  This plea of guilty will result in revocau ivilege to drive. If 1 have a driver’s license, 1 must
now surrender it t tge.

(e) In addition to confinement, the judge will sentence me to community placement for at least one year.
During the period of community placement I will be under the supervision of the Department of
Corrections and 1 will have restrictions placed on my activities.

6?) Because this crime involves a sex offense or a violent offense, 1 will be required to provide a sample of
my blood for purposes of DNA identification analysis.

(g)  Because this crime involves a sexual offense, prostiuut rug offense associated with hypodermic
nged]cs, I will be requirel ifig for the human immunodeficiency (AIDS) virus.

\"/f[/,;‘« l

(b) Because this crime involves a sex offense, I will be required to register with the sheri the county of
the state of Washington where I reside. | must register immediately upon being~Sentenced unless I am
in custody, in which case 1 must register within 24 hours of my rel T If 1 leave this state following
my sentencing or release from custody but later move bac ashington, I must register within 30
days after moving to this state or within 24 hour T doing so if I am under the junisdiction of this
state’s Department of Corrections. If ge my residence within a county, 1 must send written notice
of my change of residence € sheriff within 10 days of establishing my new residence. If I change
my residence to county within this state, I must register with the sheriff of the new county and
notify eriff of the county where I last registered, both within 10 days of establishing my new

Sidence.

- - /./1//_§

9. I plead guilty to the crime(s) of /('/ W ../'&f-% Ny _Z——p\
as charged in the $7-€ Co o W VQ 4 M ) p/ﬁ mformat]on 1 have received a copy of the information.
6/} OV & '7L ﬁv)

10. I make this plea freely and voluntarily.
11. No one has threatened any harm to me or to any other person to cause me to enter this plea.
12. No person has made any promises of any kind to cause me to enter this plea except as set forth in this statement.

13. Thc udgc has asked me 1o state briefly in my own words what I did that makes me guilty of this crime. This is my statement:

/@_ i///m;%}‘ 1—347/417/7['/,(”//4/ oy 144_)’ e T e
reio e /f’// c/ e T o/fwre._.m/ﬁﬁy éz/bérﬁréf b /e/ £l
L nrdy Aez%/ﬂc&mfu//{/ 07]‘4 A3/ 77% //e, L 4% ////f,rm
7Z/1/< ,’)/p,a fT %‘% )/Nﬂ’/&'// /Az /(/55‘61//77’/C< < C# /A«; /,\4]6;

/\fﬂ G /’«4 et o1




14, Pursuant to RCW 10.73.090 and 10.73.100. | understand that my right 10 file any kind of post sentence challenge to the conviction

or the sentence may be limited to one year. .
15. My lawyer has explained to me. and we have fully discussed. all of the above paragraphs. 1 understand them all. | have been

given a copy of this "Statement of Defendant on Plea of Guilty.” 1 have no further questions to ask of the judge.

- / 3 M //”/ ‘,/
[ A ol sfidlpg L L AL
//—m,/ ;j}e/fcndam’

1 have read and discussed this statement with the
defendant and believe that the defendant is
competent and fully understands this statement.

ras FaY
! .
N

R e P

] \ \ .me—mﬁdan Deputy Prosecuting &ftormey o J L

The foregoing statement wa signed by the defendant in open court in the presence of the defendant’s lawyer and the undersigned
judge. The defendant asserted that:

[i/[/ (a) The defendant had previously read; or

(Z/I/(b) The defendant’s lawyer had previously read to him or her; or ' m

. . . . . | v .\__.—V -
] (c) An interpreter had previously read the entire statement above and that the defendant undens’fgodi;iﬁ’r‘x fu]_‘l;j«.v \,;ﬁ;\
V4 =hoan 4 }- 3

1
- ]
- 55 AN P g
P i} %
v %

. . -4 G
I find the defendant's plea of guilty to be knowingly. intelligently and voluntarily made. Def da“t\u;)derstands the charges a'ﬁd
the consequences of the plea. Therg is a factual basis for the plea. The defendant is guilty as clarged; - b

gl
W

1
=

DATED: 'C?/ YJL]/ (7\5 W}L/u

*] am a certified interpreter or have been found otherwise qualified by the court to interpret in the __language
which the defendant understands, and I have translated this entire document for the defendant from English into that language Trgxc
defendant has acknowledged his or her understanding of both the translation and the subject matter of this docunent. | certif: ‘undcr
penalty of perjury under the laws of the State of Washington that the foregoing is true and correct. A ’ ¢

Dated this day of__ : 19

Interpreter

2.2466-5
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE =

o e e m e e e G e e o o e e = W T S e S Sm e ee e e P G e W S S W e e e e S e e . e - e o e m - . - - —

STATE OF WASHINGTON, - )
Plaintiff, )

vs. ) Pierce County No. 95-1-01236-3

'SYLVESTER J. MAHONE, ) Court of Appeals No. 29550-4-1II

Defendant. ) @@ Y |

- - CoR I A T IR S

T T o e e e e o o o e E o E e e o o e o - oot o®er oo wme® "= - ws o - - o o

BE IT REMEMBERED that on the 24th day of October 1995, the

? above-entitled matter was heard before the HONORABLE SERGIO
ARMIJO Department No. 9, at the County- Clty Bulldlng,

Tacoma, Washlngton;

Rebecca Mayse, RPR, CRR

RN - | CSR No. 458NU/COA No. 82118

REBECCA L. MAYSE, RPR, CRR
(253) 798-2979

b — e ——
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SENTENCING 14

Can you pass this to the Judge, please, about the
confession of Steven Duncan I was talking about earlier?

THE COURT: Sir, if you want, I'll jdst make this part
of the court file.

Sir, I'm going to proceed to sentencing at this time.
I'm going to indicate to you I understand the concerns of

the family. I just want the family to know that in terms

of my perspective of this case and my understanding of
the law is that that my discretion is to sentence within
the standard range, 134 to 178 months. I'm going to
sentence to 178 months because I believe it is
appropriate, that is the high end of the range. I do not
believe I have the authority under the law to sentence to
an exceptional sentence, that being a greatef sentence.

I certainly understand your grief. You have my
sympathy. I just want you to know‘that the law does ‘not
give me complete discretion to decide when to do an
exceptional sentence, given the fact that a plea of
guilty was entered. I reglize it's very frustrating to

., You to have the Defendant say that he is not accountable
"for that, that someone else is accountable. Obviously,
those were the issues that would have been decided by a
jury had this matte£ proéeeded to trial. It was the
Defendant's choice, not my choice, to enter the plea of

guilty. I realize that he has ‘since changed his mind and

REBECCA L. MAYSE, RPR, CRR
(253) 798-2979
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SENTENCING 15
1 we've already dealt with that. But I'm deaiing with it
fzﬁ 2 based upon the evidence I héard at trial, his entry of a
3 | plea of guilty, and whét I'm aware of the factors are
4 - involved in this matter. And given the factors that I'm
5 aware of, sentence at the high end of the range is
6 appropriate.
7”\ Counsel, we also negd to indicate on the Judgment and
8, Sentence credit for time served. Do we have an agreed
9 |. time period?
10 MS. van DOORNINCK: I believe it was 244 days.
11 MR. McFIE: That appears to be right, Your Honor.
12 THE COURT: Credit for time served, 244 days.
@@g 13 MS. van DOORNINCK: Do you want to impose any costs?
o
= 14 I've filled in the amount of restitution for the funeral
15 | expenses, and I believe that Mr. McFie indicates that
16 that's appropriate.
17 . THE COURT: Is there any dispute?
18 MR. McFIE: No dispute as to the restitution. They're
19 all for funeral costs, Your Honor. A
,éo THE COURT: Indicated I am setti;g-restitution in the
21 agreed amount for the funeral costs. Also going to
22 impose court costs, 110, crimé victim compensation, 100.
23 Not imposing any additional obligations, realizing that
‘ﬂ'. 2¢ the restitution will be the first obligation of the
Qn 55 Defendant. ’ ‘

REBECCA I.. MAYSE, RPR, CRR
(2583) 798-2979
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SENTENCING 16
1 Sir, I'm aléo going to hand to you -- there is an
2 Advice of Right to Appeal form which I am obligated to
3 impose. There's also a number of other conditions that
4 are required, givén the nature of this offense. And I am
5 going to --
6 This has a period of -- what? -- 12 months placement?
7 MS. van DOORNINCK: I think it's 24 months, Your
8, Honor. E
9 . THE COURT: 242
10 So the family understands, the statute pro#ides for
11 supervision by the Department of Corrections after he
12 serves his time in the Department of Corrections. I'm
13 going to impose the étandard amount , which I don%; have
14 any discretion over, of 24 months. Also going to impose
15 the standard conditions, the additional condition that he
16 have no contact with any of the victim's family.
17 ~ Sir, realize your attorney has already filed an éppeal
18 for you. I still would like you to sign the Advisement
19 of Rights form for the record, indicating that you have
20 been advised of those rights although,; I think the
21 record's clear, the appeal is already filed.
22 MR. McFIE: Your Honor, with regard to the Order of
'23 Indigency, there's a space there indicating that a
. 24 specific person or organization will be appointed for
Qw; 25 purposes of appeal and post-trial motions. I spoke to

REBECCA L. MAYSE, RPR, CRR
(253) 798-2979
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.. SENTENCING 17
1 Mr. Hill, and what he suggested was gimply indicate the
2 Department of Assigned Counsel. And then they will
3 assign the matter out to an attorney, so that I'm
4 completel}} out of the loop as far as having to make any
5 contact with attorneys trying to find counsel for
6 purposes of appeal. ‘
7 . THE COURT: Okay. I filled in the order to reflect
8, | . that, Department of Assigned Counsel -; B
9 MR. McFIE: Thank you, Your Honor.
10 THE COURT: -- is appointed.
11 Also, sir, the order reflects DNA testing. So they
12 will be drawing a blood sample to satisfy‘that
13 requitement under the statute. So I just want you to
14 know that that is required by the statute and I have
15 ordered it pursuant to the statute.
16 " I'1l just indicate, for the record, I have been handed
17 : back the Record of Advice.of Right to Appeal. And I note
18 that even though this was a plea of guilty, given your
19 prior statements to the Court and indication of -- and
20 mot;;n before me to withdraw youf plea of guilt, I jﬁst
21 wanted to make sure that you understand that you can
22 proceed and talk to counsel relative to that. And I have
23 appointed counsel to pursue that. Do you understand
_ 24 that, sir?
cﬁkl 25 THE DEFENDANT: Does that go to Supreme Court or what?

REBECCA L. MAYSE, RPR, CRR
(253) 798-2979
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18

SENTENCING

. THE COURT: Well, sir, that's up to the appellate

courts. My understanding of typically how the process

works is your first appeal is to the Court of Appeals.

THE DEFENDANT: All right.

THE COURT: Okay. I have signed the Judgment and

Sentence.
Court’'s at recess.

THE JUDICIAL ASSISTANT: All rise. Court is at

recess.
(This matter was adjourned at 9:39 a.m.)

* * x K *

REBECCA L. MAYSE, RPR, CRR
(253) 798-2979
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IN THE SUPERIQR COURT Ok SPATE OF WASHINGTON (()) , <
ek R
! IN ANN BB OF PIERCE /\\ \M
U
5 P
STATE OF WASHINGTON, .
6 CAUSE NO. 95-1-01234-3
' Plaintiff,
7 JUDGMENT AND SENTENCE
vs. {FELONY)
’ ' ocr
e SYLVESTER JAMES MAHONE, 2 0 X0
AN 9 4 X
) Defendant.
10 DOB: 2/10/70
SID NO.: WA17015021
11 LOCAL 1ID:
12 . 1. HEARING ,
13 1.1 A sentencing hearing in this case was held on ]0'-3*1~QS' .
14 1.2 The defendant, the defendant‘s lawyer, KEITH MacFIlE, and the deputy

B ] prosecuting attorney, W. STEPHEN GREGORICH/KITTY-ANN van DOORNINCK, were

16 present.
17 a II. FINDINGS
18 There being no reason why judgment should naot be pronounced, the court

19 FINDS:

20 2.1 CURRENT OFFENSES(S): The defendant was found guilty on September
o 22, 1995 by
22 [X] plea [ ] jury-verdict [ 1 bench trial of:
23 Count No.: I
Crime: . MURDER IN THE SECOND DEGREE, Charge Code: (D4)
24 RCW: 9A.32.050(1)(a)
Date of Crime: 3/11/95
25 Incident No.: PCSD %5 071 0531
26

[ ] Additional current offenses are attached in Appendix 2.1.
27 C ] A special verdict/finding for use of deadly weapon was returned
on Count(s). ’

JUDGMENT AND SENTENCE

(FELONY) - 1

OfMfice of Prosecuting Attorney
946 County-City Building
Il.eﬁlfﬂ' Wl—shil:g.t.o-n $8402-2171
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[ J] A special verdict/finding of sexual motivation was returned on
Count(s). ,

{ 1 A special verdicts/finding of a RCW 69.50.401(a) violation in a
school bus, public transit vehicle, public park, public transit
shelter or within 1000 feet of a schoal bus route stop or the
perimeter of a school grounds (RCW 69.50.433).

{ 1] Other current convictions listed under different cause numbers
used in calculating the offender score are (list offense and cause

number) : ¢

[ 1 Current offenses encompassing the same criminal conduct and
counting as one crime in determining the offender score are (RCW

?.94A.400(1)):

2.2 CRIMINAL HISTORY: .Prior convictions constituting criminal history
for purposes of calculating the offender score are (RCW
?.94A.360) 2

Sentencing Adult or Date of Crime
Crime Date - Juv. Crime Crime ‘ Type
ASSAULT 3 4/77%4 ADULT ’ N/V

[ J Additional criminal history is attached in Appendix 2.2.
[ ] Prior convictions served concurrently and counted as one offense
in determining the offender score are (RCW 9.94A.360(11)):

2.3 SENTENCING DATA:

Offender Seriousness Range Max imum
_ Score Level Months Years
Count No. I: 1 XIII 134-178 mos LIFE
[ Additional current offense sentencing data is

attached in Appendix 2.3.

2.4 EXCEPTIONAL SENTENCE:

{ 1] Substantial and compelling reasons exist which Justify a sentence
£ 1 abave [ ] below the standard range for Count(s) . Findings
of fact and conclusions of law are attached in Appendix 2.4. The

JUDGMENT AND SENTENCE

(FELONY) - 2 '
Office of Prosecuting Attorney
946 County-City Bullding
Tacoma, Washington 93402-2171
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Prosecuting Attorney [ ] did [ ] did not recommend a similar
sentence.

2.5 RECOMMENDED AGREEMENTS:

[x] For violent offenses, serious violent offenses, most serious
offenses, or any felony with a deadly weapon special verdict under
RCW 9.94A.125; any felony with any'deadly weapon enhancements under
RCW 9.94A.310(3) or (4) or boths and/or felony crimes of possession

"of a machine gun, possessing a stolen firearm, reckless

endangerment in the first degree, theft of a firearm, unlawful
possession of a firearm in the first or second degree, and/or use
of a machine gun, the recommended sentencing agreements or plea
agreements are [ ] attached [ X ] as follows:

WITHIN STANDARD RANGE

2.6 RESTITUTION:

C 1 Restitution will not be ordered because the felony did not result
in injury to any person or damage to or loss of praperty.
Restitution should be ordered.: A hearing is set for .

. lnappropriate. The extraordinary circumstances are set forth in
Appendix 2.5. :

2.7 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS: The court has
considered the defendant's past, present and future ability to pay
legal financial obligations, including the defendant’'s financial
resaurces and the likelihood that the defendant’'s status will
change. The court specifically finds that the defendant has the
ability to pay:

] no legal financial obligations.
the following legal financial obligations:

}>§ crime victim’'s compensation fees.

L 1 court costs (filing fee, jury demand fee, witness costs,
sheriff services fees, etc.)

county or interlocal drug funds.

court appointed attorney’'s fees and cost of defense.
fines.

other financial obligations assessed as a result of the
felony conviction. :

[ W W o W |
[ W Wy )

JUDGMENT AND SENTENCE

(FELONY) - 3
Office of Prosecuting Attorney
946 County-City Bullding .

e —— R - - o Il.eﬂfii. Washington 98402-2171
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A notice of payroll deduction may be issued or other income-
withholding action may be taken, without further notice to the offender,

if a monthly court-ordered legal financial obligation payment is not
paid when due and an amount equal to or greater than the amount payable
for one month is owed.

THE FINANCIAL OBLIGATIONS IMPOBSED IN THIS JUDGMENT SHALL BEXAR INTEREST
FROM THE DATE OF THME JUDGMENT UNTIL FAYMENT IN FULL, AT THE RATE
APrPrFrLICADRDLE TO CIVIL JUDOMENTS. NRCW 1O .HBIT.DOPO. AN AWARD OFf COBTES ON
APPFEAL AGAINST THE DEFENMDANT MAY DBE ADDED TO THE TOTAL LECGAL FINANC TAL

OPLIGATIONS . RCW 10.7=>.

B

2.8 SPECIAL FINDINGS PURSUANT TO RCW 9.94A.120:

{ 1] The defendant is a first time offender (RCW
?.24A.030(20)) who shall be sentenced under the
waiver of the presumptive sentence range pursuant to
RCW 9. 94A 120(S).

C 1 The defendant is a sex offender who is eligible for
the special sentenc;ng alternative under RCW
?.94A.120(7)(a). The court has determined, pursuant
to RCW 9.94A.120(7)(a)(ii), that the special sex
offender sentencing alternative is appropriate.

III. JUDGMENT

3.1 The defendant is GUILTY of the Counts and Charges listed in
Paragraph 2.1 and Appendix 2.1.

3.2 [ 1] The court DISMISSES.

IV. SENTENCE AND ORDER
IT 1S ORDERED:

4.1 LEGAL FINANCIAL OBLIGATIONS. Defendant shall pay to the Clerk
of this Court:

$ Q' 02‘9 ,‘3, Restitution to:

ﬂ\?faft Lsthwe.
43750 (k. Sammandb Plany SE w027
Boph WA 38 03 7

B1) 259, o0 Cace Vidha Ly,
Po g 520

JUDGMENT AND SENTENCE Ol s | 985v4. 120

(FELONY) - 4 b, VH 0'-1‘698 ¢ sz} Office of Prosecuting Attorney

946 County-City Buildin;
Tacoms, Washington $8402-2171

Tedowbaco #ny minn




10
11
12
13

14

1S

16
17
18
19

20

- a1

22

24
25
26
27

28

7778 16-15/2804 686586

 95-1-01236-3

s 1\0 , - Court costs (filing—fee, jury demand fee, witness .

costs, sheriff service fees, etc.); :
$ \QQ ’ Victim assessment;
$ ’ Fine; [ ] VUCSA additional fine waived due to

' indigency (RCW 69.50.430)3

$ ’ Fees for court appointed attorney;
% s Washington State Patrol Crime Lab costis;
$ . Drug enforcement fund of. H
$ ’ Other costs for: H
$ (gg“" ’\}' s TOTAL legal financial obligations [>6 including

restitution [ ] not including restitution.

Payments shall not be less than $’g 960&9 month. Payments shall

. caommence on .

[/Restitution ordered above shall be paid jointly and severally with:

Name Cause Number
St Dwnian < _9y-1-0la -5
L)mﬁ‘ Rdvs gy- 1-01333- |

The defendant shall remain under the court’s jurisdiction and the
supervision of the Department of Corrections for a period up to ten
years from the date of sentence or release from confinement to assure
payment of the above monetary obligations.

Any period of supervision shall be tolled during any period of time the
offender is in confinement for any reason.

Defendant must contact the Department of Corrections at 755 Tacoma
Avenue South, Tacoma upon release or by .

[ ] Bond is hereby exonerated.

JUDGMENT AND SENTENCE
(FELONY) - 5
_ Office of Prosecuting Attormey.
946 County-City Bulldlng
Tacoma, Washington 98402-2171
Telenhane: $9V.7400
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4,2 CONFINEMENT OVER ONE YEAR; ~The twourt -imposes —the  following"
sentence:

(a) CONFINEMENT: Defendant is sentenced to following term of total
confinement in the custody of the Department of Corrections
commencing 1M 4 .

Iae months on Count No. l { ] concurrent [ ] consecutive
months on Count No. ! [ ] concurrent [ ] consecutive
months on Count No. { ] concurrent { ] consecutive

L ]a Actual number of days of total confinement ardered
is:

L3 This sentence shall be [ ] concurrent [ ] consecutive with the

. - sentence in ' _ H

f{ﬁ Credit is given for 244 days serqu;f:

(b) [ 1 COMMUNITY PLACEMENT (RCW ?.94A.120(8) (b) ). gEe defendant is
sentenced to community placement for [ ] one year [ ] two years
or up to the period of earned early release awarded pursuant to
RCW 9.94A.150(1) and (2), whichever is longer. The offender
shall comply with the following terms of community placement:

WHILE ON COMMUNITY PLACCHENTY OR COMMUNITY CUBTODY, THE DEFCHNDAKNT SHALLG 1) REFPORT YO
AHND PE AVAILAPLE FOR CONTACT WITH THE ASSIGNED COMMUNITY CORRECTIOWNS OFFICER AG
PIRCCTEDs ) WORK AT DEFARTHENT OF CORRCCTIONS—AFRPROVED EDUCATION, CHAPLOYMENT AND/OR
COMMUNITY GCRVICEs 3I) NOT CONSUME CONTROLLED SUBBTANCES EXCEFrYT PURSUANT TO LawruLLyY
ISSUED FRESCRIPTIONGS 4) NOT UNLAWFULLY FDEBSESS CONTROLLED BUPBYANCES MHILE IN
COMAUNITY CUBTODYs 8) FAY SUFERVISION FEES AS DETERMINED BY THE DEFARTHENT OF
CORRECTIONSs &) REBIDCHNCE LOCATION AND LIVING ARRANCENENTS ARE BUPJECT TO THE APFEROVAL
OF THE DEPARTRENT OF CORRECTIONE DURING THE FERICD OF COMMUNITY FLACEMENTg 73 DO NOT
OWHN, UBEC OR FOBBESS FIREARMS OR AMMUKITION.

(a) -0 1 _The offender shall not consume any alcohol; s\ “

(b) (LT The offender shall have no contact with: . Aigha's A&3A¢T_
' np Motd. .

(c) { 1 The offender shall remain { ] within or { ] outside of;a

specified geographical boundary, to-wit:

T

(d) { 1 The offender shall participate in the following crime
related treatment or counseling services: ‘

(e) [ ] The defendant shall comply with the following crime-related
prohibitions: '

SENTENCE OVER ONE YEAR - 1
Office of Prosecuting Aml‘.!ncy
946 County-City Bulldlng .
Tacoma, Washingten 984022171,




10

11

i V]

13
14
15
16
17
il8
19
20
21

22

24
25
26
27

28

(f)

7?78 18-15/26084 B86B5HZ

95-1-01236-3

[ J OTHER SPECIAL- CONDITIONS AND CRIME RELATED PROHIBITIONS:

(g)

(h)

[ 1 HIV TESTING. The Health Department or designee shall test
the defendant for HIV as soon as possible and the defendant
shall fully cooperate in the testing. (RCW 70.24.340)

éxﬁ DNA TESTINB. The defendant shall have a blood sample drawn
for purpose of DNA identification analysis. The Department
of Corrections shall be responsible for obtaining the
sample prior to the defendant’'s release from confinement.

(RCW 43.43.754)

PURSUANT TO 1993 LAWS OF WASHINGTON, CHAPTER 419, IF
THIS OFFENDER IS FOUND TO BE A CRIMINAL ALIEN ELIGIBLE
FOR RELEASE AND DEPORTATION BY THE UNITED STATES
IMMIGRATION AND NATURALIZATION SERVICE, SUBJECT TO
ARREST AND REINCARCERATION IN ACCORDANCE WITH THIS LAW,
THEN THE UNDERSIGNED JUDGE AND PROSECUTOR CONSENT TO
SUCH RELEASE AND DEPORTATION PRIOR TO THE EXPIRATION OF
THE SENTENCE.

EACH VIOLATION OF THIS JUDGMENT AND SENTENCE IS PUNISHABLE BY UP TO &0
DAYS OF CONFINEMENT. (RCW 9.94A.200(2)).

ANY DEFENDANT CONVICTED OF A SEX OFFENSE MUST REGISTER WITH THE COUNTY

SHERIFF FOR THE COUNTY OF THE DEFENDANT'S RESIDENCE WI,
DEFENDANT ‘S RELEASE FROM CUSTODY. RCW 9A.44.130.

PURSUANT TO RCW 10.73.090 AND 10.73.100, THE DEFEND
ANY KIND OF POST SENTENCE CHALLENGE TO THE CONVICTI
MAY BE LIMITED TO ONE YEAR. :

Date: {0'?:»‘-QS’

Presented by:

: Q’C:ZLUJ/

n{OURS OF

gwib L

. pert. 17 |

tﬁéﬂ&f&ﬁ?ﬂgo -'te
g\

OR THE SENTEN!
o4 8% é{q |

3

Deputy Prﬁgecuting Attorney

WSB #

SENTENCE OVER ONE YEAR - 2

Office of Prosecuting Attarney
946 County-City Building

) e Tacoma, Washington 9840242171
T o - ’ Telenhone: $91-7400 !



10

11 .

12
13
14
- 15
16
17
18
19
20
"t 21
22
23
24
25
26
"7

28

7778 18§/i9-26684 88663

APPERDIX ¥ Cause No. 95-1-01236-3

The defendant having been sentenced to ‘the Department of Corrections for a:

. sex offense
I serious violent offense

assault in the second degree - e
any crime where the defendant or an

accomplice was armed with a deadly weapon
any felony under 69.50 and 69.52 committed after July 1, 1988 is

also sentenced to one (1) year term of community placement on
these conditions:

———

e v————

The offender shall report to and be available for contact with the assigned communi ty
corrections officer as directed: . :

The offender shall work at Départment of Corrections approved education, employment,
and/or community service;

The offender shall not consume controlled substances except pursusnt to lawfully
issued prescriptions: .

An offender in community custody shall not unlawfully possess controlled substances;
The offender shall pay comnnn":ity placement fees as determined by DOC:

The residence location and living arrangements are subject to the prior approval of
the department of corrections during the period of commmity placement.

The Court way also order any of the following special conditjions:

The offender shall remain within, or outside of, a specified
geographical boundary: ‘

— (D)

J_ (I1) The offender shall not have direct or indirect contact with the
vi\&i‘gﬁr of 'tfe crime or a apecified class of individuals: .
UG .A}v—\l : _ ", ;

——— (III) . The offender shall participate in crime-related treatment or
counseling services;

(IV) The offender shall not consume alcohol;

V) The residence location and living arrangements of a sex offender
shall be subject to the prior approval of the department of
corrections; or .

(VD) The offender shall comply with any crime-related prohibitions.
(VID) Other:
Office of Prosecuting Altormey
946 County-City Bullding

Tacoms, Washington 984042-2171
Telenhane £91.7400 |

ATVPIIMINYY .
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

FILED . AceicE
[N COUNIY erERK SO

o MAR 09 20065 e

STATE OF WASHINGTON,

Plaintiff, ,
COpRTY, WASHINGTON
worson getie SR HINER

vS. Y

s/C NO. 95-1-0123
COA NO. 34134-4-1I1

SYLVESTER J. MAHONE,

Defendant.

REPORT OF PROCEEDINGS

FRIDAY, NOVEMBER 18, 2005

. pierce County Courthouse
Tacoma, Washington

Before the

O

HONORABLE RONALD E. CULPEPPER

[Appearances on next page]

Reported by: Karla A. Johnson, RPR
Official Court Reporter, #82191
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FRIDAY, NOVEMBER 18, 2005; AFTERNOON SESSION

(All parties present.)
--00o--

THE COURT: Good afternoon. You can all be
seated. We're here on the case of Sylvester Mahone,
Case No. 95-1-01236-3. Mr. Mahone is here with his

attorney, Mr. Staurset; and Mr. Costello for the State.

. I guess we have two motions. The State's motion

originally was to correct the Judgment and Sentence,
and then Mr. Mahone now has a motion to vacate his
guilty plea. We'll do the State's first?

MR. COSTELLO: Yes, Your Honor. I'm prepared
to argue in response or in favor of the State's motion
brought under Criminal Rule 7.8(a). Before I do that,
Your Honor -- well, this might be getting ahead of
ourselves a little bit here, but as I indicated in
pleadings that I filed, the State hés filed a
preliminary response. I fashioned it that way to the’
defendant's affirmative motion to set aside his plea,
and that was done in anticipation of the Court deciding
its preliminary matter on how to treat the defendanﬁ?s
motion and whether the State would be ordered to sho@

cause under Criminal Rule 7.8(c) (2), to show cause why

State of Washington vs. Sylvester James Mahone
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the motion should be granted or whether the Court would
be transfegring that to the Court of Appeals or ruling
on the merits. So I Jjust wanted to let the Court know
as a preliminary matter that I'm here to argue the
State's motion, which has peen pending for something

like five or six weeks now.

The State brought its motion under 7.8 (a), which

indicates that a motion for correction of a clerical

‘mistake can be brought at any time. And that is what

has occurred here. The Stéte has asked the Court a
very simple thing, to enforce the superior court's
order entered in 1995 that the defendant serve 24
months of community placement as part of the sentence.
That was the cogrt's sentence in 1995.

This is not an effort to change the substance of
the defendant's sentence. It is an effort to have a
clerical correction to the paperwork, the Judgment and
Sentence herein. The Department of Corrections cannot
act unless and until the Court specifies the duratiom‘
of the community placement term. 3O from the State's
perspective the motion is very simple and it is amply
supported by the transcript of the sentencing hearing
wherein Judge Sebring's sentence was guite plain.

| The defendant's response, Your Hénor, in the

State's view, confuses the issue and attempts to change

4
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the Court's analysis of what is before it. The
defendant, from the State's perspective, didn't really
file a response to the State's motion brought under
7.8(a). What he did is he filed an affirmative motion
to set aside his guilty plea, which can only be
reasonably construed as a collateral attack on his
plea. |

The plea can and should and really must be
presumed to be valid. Thie matter has been up to the
court of Appeals. The one-year time frame for |
collateral attack has come and gone. The Court must
presume that this Judgment and Sentence is wvalid, and
yet the defendant would ask the Court now to take
another look at it. On the theory that if the plea and
subsequent Judgment and Sentence is‘invalid, is flawed,
is faulty, well, then there'svnothing to correct.

And that is the way he attempts to fashion iﬁ,fbut
when you peel back the layers of the onion, from the
State's perspective, it has to be viewed as collateral
attack on a facially valid Judgment and Sentence
supported by a guilty plea. |
| Now, the Court, from the State's view, can and
should rule on the State's motion for a simple clerical
eorrection to the facially valid Judgment and Sentence

and refuse -- the Court should refuse to'become

State of Washington vs. Sylvester James Mahone
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entangled in evaluating the validity of the Judgment
and Sentence. The Court should treat these issues
separately, and the way to treat them separately is

under Criminal Rule 7.8(c), to initially consider the

defendant's motion.

As an aside here, counsel has argued in his
priefing that the State is saying the Court has no
jurisdiction over the defendant's motion. That's not
what I'm saying. What I'm trying to contend, Your
Honor, is that the Court should treat it as a motion
made under 7.8 (b) and therefore implicating 7.8(c),
which requires initial consideration by the court as to
what to do with the defendant's motion attacking his
Judgment and Sentence. And the way to treat them
separately is the Court can, as I argﬁed, do one of
three things: Deny the motion, transfer it to the
Court of Appeals, correctly, without ruling, or order
the State to show cause why the motion should not be
granted and deal with the merits of it.

The State has urged the Court to simply transfer
it to the Court of Appeals without making a ruling. If
you make a ruling, Your Honor, eithef way you go with
it, either side can directly appeal it; they have a
right to a direct appeal. If theoretically Your Honbr

were to simply transfer it to the Court of Appeals,

State of Washington vs. Sylvester James Mahone
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then that court can decide. Prospectively, they can
look at whether it has any prospective merits. And if
the Court decided it did not have merits and dismissed
the personal restraint petition outriéht, the State Of.
Washington would not have to file a responsive

pleading, whereas if the Court were to deny the

defendant's motion on the merits, the defendant has an
automatic right to appeal.

Now, I can make some arguments at this point, Your
Honor, if you have an intention to entertain the
defendant's motion, but I would, frankly, prefer to
have the Court decide whether the State will be ordered
to show cause to respond.

THE COURT: Let's see what Mr. Staurset has
to say.

Mr. Staurset?

MR. STAURSET: Well, I do find a little
humorous that you try to bifurcate and it Qas the State
that actually ended up argding both things. As the
Court can recall back when I first appeared here, the
State had filed a motion to correct a clerical error
and I informed the Court that we couldn't proceed
because there was no transcript.

Now, today for the first time we hear the State
talk about the facially valid plea and a facially vaiid
7
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Judgment and Sentence. In fact, at the time that I
appeared here first on behalf of Mr. Mahone, the
Judgment and Sentence was not facially invalid. It
just didn't have a -~ it just didn't have a Judgment
and Sentence which reflected any kind of community
placement. However, after I had vociferously argued
that the transcript was necessary, I notice that it was
the State that ran out and got the copy of the
transcript and sent 1t tO us and attached it to 1its
tentative brief. |

It is only after you pierce the document on its
face by going to the actual language of the sentencing
proceeding that we discovered that the 24 months was,
in fact, expliéitly, as the Court of Appeals refer to
them, as explicitly listed.

Now, it's interesting because if you then take a
look -- so the Judgment and Sentence, the 24 months
only comes because he at one time pled. Now, the pléa
requires that it also be facially valid, and under
7.8(b)(3), (4), and (5), which in this case we believe
that (4), an invalid plea on its face --

THE COURT: Hasn't the Court of Appeals ruled
on three prior petitions and denied them all, maybe én
different grounds? Isn't Mr. Mahone simply wanting to

move to vacate kind of on an annual basis here? He's

State of Washington vs. Sylvester James Mahone
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had three prior motions to vacate and he's had
petitions for review that have been denied.. One of
them the Supreme Court declined to hear. This is a
ten-year-old case. DO the courts not have some
interest in finality? Frankly, I‘wish the motion to
corréct had been brought about nine years ago.
MR. STAURSET: Isn't it convenient that the

State -- we make laws for the State to be able to
correct any time they want to?

- THE COURT: But thére are different rules.
Rule 7.8(a) talks about clerical mistakes and says at
any time. Now, maybe it shouldn't. This would have
been better if it had been done nine years ago. I'm
sure everybody agreed with that, or if whoever forgot
to check the box had checked it. That was clearly a
clerical error.

Judge Sebring said 24 months community placement,
which was mandatory. Judge Sebring ordered'what was
mandatory, so I am going to grant the motion to correct
the clerical error, adding the 24 months community |
placement, which was ordered, which Mr. Mahone knew at
the time.

The plea agreement is perhaps another issue.
Although I note his attorney said he read everything to

him, they struck out the things that did not apply.

State of Washington vs. Sylvester James Mahone
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They left in the paragraph in the plea saying community

placement.

MR. STAURSET: But did you read that block?

THE COURT: I read that block.

MR. STAURSET: And what that block said, it
said that he will be sentenced to one year or more.

THE COURT: And he was sentenced to two
years, which is mandatory. He was sentenced to the
mandatory term of community placement; mandatory,

meaning the law says it has to be 24.

MR. STAURSET: Didn't the Court read all the
cases I gave you, including the Rawson case, which has
exactly the same -- identically the same form?

THE COURT: I read that case. I don't have
it right in front of me. There were a lot of
differences.

What I'm going to do with respect to the motion --
number one, I appreciate the time you spent on this,
Mr. Staurset. You got into this at the last pessible
minute. But there's some history to this case. I went\
through the entire file. I won't go through |
everything. You are, I think, the seventh attorney '
representing Mr. Mahone. He had three before trial ﬁe
fired, then Mr. McNeish, who he tried to fire. He had
a woman -- I forget her name -- Mr. Phillip and

10
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Ms. Arnold on appeal. He's had three petitions for
discretionary review denied. His petition to the
Supreme Court, or his review,'was denied by the Court
of Appeals. His petition to the Supreme Court was
denied. Mr. Mahone will file another motion to vacate,
I know, but I'm not going to rule on it. I think this
is time barred.

MR. STAURSET: Can I --

THE COURT: Well, you don't need to. I don't
mean to cut you off, but I'm going to cut this short

because I'm ready to rule.

Rule 7.8 (b) talks about you can bring various
things within a year or a reasonable time. It's not a
reasonable time ten years later after you had three |
petitions already rejected and a review denied by the;

Supreme Court.

Mr. Mahone has had a chance to have this reviewed
by the Court of Appeals three times and the Supreme
Cqurt. He had a motion to vacate in front of Judge
Sebring. He had a motion to.vacate in front of Judge’
Fleming. He had a motion to vacate in front of Judge‘
Orlando.

I'm not going to issue a ruling; I'm simply going
to transfer this to the Court of Appeals and let them
treat it as a personal restraint petition because I

11
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know whatever I do here is going to end up there

anyway. This is not a waste of time. I'm sorry;
that's a bad phrase. This simply wouldn't accomplish
anything. Whatever I do will be reviewed by the Court
of Appeals anyway. Let's just transfer it to a

personal restraint petition.

MR. STAURSET: Would you please make sure
that all of my pleadings get transferred as well?

THE COURT: Yes.

THE DEFENDANT: I object to this whole issue.

THE COURT: Please do.

THE DEFENDANT: I want to be heard on my -
objection on this whole issue. Here, the Court
jurisdiction is automatically applied under RCW
10.73.090(1) overcoming the one-year time bar whenever
a defendant successfully demonstrates and establishes

THE COURT: Did you say successfully

demonstrates?

THE DEFENDANT: I'll finish in just a moment,
sir. Let me read this. Here, court jurisdiction is
automatically applied under 10.73.090 (1) overcoming'the
one year time bar whenever a defendant successfully
demonstrates and establishes an invalid Judgment_and
Sentence; thus a positive showing of an involuntary,

12

State of Washington vs. Sylvester .James Mahone




10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

not knowing nor an intelligently made plea made is an
invalid plea under Criminal Rule 4.2(d), produéing a
manifest injustice and gives the trial cgurt additional
jurisdiction to act on the defense's motion under

Criminal Rule 4.2 (f), contrary to the State's belief.

The Second objection I have to the State's motion
is invited error doctrine. Here, the State is asking
this Court to commit a reversible error in granting
their motion to amend the defendant's already invalid
Judgment and Sentence, to add a 24-month community
placement term, when the defense has made a sufficient
demonstration establishing the defendant's guilty plea
was involuntary, not intelligent, or knowingly made at
his 1995 plea hearing, thus invalidating the entire

Judgment and Sentence.

The State cited the Supreme Court's ruling in

State v. Broadaway in that the Court has the authority

to correct an erroneous sentence regarding an
insufficiently specific period of community placment
order to support their position. |
The defendant argues the Broadaway case does ot
apply to his case and is distinguishable. The
Broadaway ruling was premised on a trial judge being
mistaken about the period of community placement

required by law. Here in this case, upon.the discovery

13
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of the sentencing hearing transcripts, revealed the
tfial judge>was specific in ordering the defendant to
do 24 months community placement, and this now alters
the context of this hearing.

In the defendant's case, his entire Judgment and
Sentence is invalid on its face based on: One, an
involuntary plea by way of the trial court and State's
failure to explicitly inform the defendant that 24
months community placement was mandatory and would be
imposed as a sentencing conseguence to pleading guilty;
No. 2, the recommendation by the State in the 1995 pleé
agreement the State and the defendant agreed to is not
the same plea agreement the State now seeks to enforce,
which will increase the defendant's statutory maximum
sentence beyond the State's recommendation in the plea
agreement; No. 3, the State's 7.8 motion breaéhes their
1995 plea agreement; No. 4, the plea agreement the
State now seeks to enforce was not ratified by the
defendant; No. 5, said action violates the due process
clause warranting withdrawal under CrR 4.2 (f) and, No.
6, 1s also a state-invited error.

In light of the 1999 Division Two Court of Appeals

holding in State v. Rawson, an appeal from the Superior

Court in Pierce County on this same issue, proscribes a
trial court from imposing community placement on a

14
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defendant when he was not explicitly informed that

community placement was mandatory. Thus to act

'contrary to said holding invites reversible trial court

error regardless if it 1s done intentionally or

unintentionally under City of Seattle v. Pratt, a

Supreme Court case in 2000.

Finally, sir, sentencing enhancements. The
defendant apprises this court to a final manifest
injustice warranting a CrR 4.2(f) remedy. Here, when
the trial court sentenced the defendant to a 24-month
term of community placement to follow the defendant's
178-month statutory maximum sentence ordered by the
Court, did constitute a sentence enhancemenf fact, ﬁhat
did increase the penalty for the defendant's offense
beyond the statutory maximum a judge can impose for the
underlying offense, violating the defendant's Sixth

Amendment right to a jury trial under Blakely v.

Washington.

Furthermore, the Washington State Supreme Court in

2003 in State v. Desantiago, ruled that the total

sentence, including enhancements, remains presumptively
limited by the statutory maximum for the underlying
offense. As reiterated, the trial court erred when it
gave the defendant a 24-month sentence enhancement of
community placement that exceeded the 178-month

15
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statutory maximum for the underlying offense, further
invalidating the defendant's Judgment and Sentence
where a remedy is required under CrR 4.2 (f) to correct
this manifest injustice. The defendant fequests the
withdrawal of his plea and the denial of the State's

motion in 1its entirety.

THE COURT: Do you want to file that or a
copy of that so we can send that on to the Court of
Appeals also?

THE DEFENDANT: Will that be in my
transcript?

THE COURT: Well, I hope so.

THE DEFENDANT: I don't want to transfer it
as a PRP because I have other lawsuits and I would just
like to grant the motion because I'm not going to go
through the PRP thing. I have some stuff going on, -
including an associate's degree I'm doing and school
stuff going on. I don't want no PRP.

THE COURT: I don't mean to cut you off,
Mr. Mahohe. I did cut off Mr. Staurset. And again, I
appreciate Mr. Staurset putting in a lot of time.
Mr. Staurset made some good arguments, the same as
you're making there. I'm géing to transfer this to the
Court of Appeals. I think it's time barred.

THE DEFENDANT: Can this just be denied?

16
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Because I can't represent it tb the Court of Appeals.
THE COURT: I'm transferring it to the Court
of Appeals and they can do what they wish.
THE DEFENDANT: What do I do? I file for an

attorney or something like that if --

THE COURT: They have to review it first, and
I think the attorneys, because they have that new
statute --

MR. STAURSET: They don't until after they
find meritorious, although a lot of the PRP's now are
just coming -- for instance, the inmates are filing
them and they grant them and actually send them back
without getting prosecutors' input.

THE COURT: So I'm checking the box that says
the Court of Appeéls, Division II, pursuant to CrR 7
and personal restraint petition. |

MR. STAURSET: . I guess he wishes this to go
along. We'll send that along, as well as all of Mr.
Staurset's hard work. A

THE DEFENDANT: Can I ask you a question?

THE COURT: Yes.

THE DEFENDANT: Regarding the case law that
my attorney cited, can you tell what in those cases --
that you could just override those cases and go with
the State's motion?
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THE COURT: No, I can't tell you what allows
me to override them. I don't believe I'm overriding
any of them, so, no, I can't tell you what I did to
override them.

THE DEFENDANT: The last question: What was
your reason for denying the defense motion to withdraw
the plea?

THE COURT: It's too late. It's time barred.
It's supposed to be done within a reasonable time. You
had three different motions to vacate already, so
you've certainly had plenty of time for a motion to
vacate. Ten years isn't a reasonable timei

THE DEFENDANT: It was on a different issue,
and what I was trying to figure out is under 10.73.090,
we feel that we established the invalid Judgment and
Sentence.

THE COURT: I understand that's how you feel.
I disagree with you.

THE DEFENDANT: Can you tell us why?

THE COURT: I appreciate all the work that
Mr. Staurset did because I don't think your position
has any merit, is why I'm denying it, Mr. Mahone.

MR. COSTELLO: Technically you haven't denied
it, Your Honor; you transfered it.

THE COURT: That's correct, I'm transferring
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it.

And the motion to correct can be done at any time.

It would have been nice to have caught it earlier.

MR. COSTELLO: I agree.

(The matter was concluded.)
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II |

STATE OF WASHINGTON, No. 34134-4-11
' (consolidated with)
Respondent, No. 34562-5-11
. v’ .
SYLVESTER J. MAHONE, UNPUBLISHED OPINION
Appellant.

HOUGHTON, C.J. — Sylvester J. Mahone appeals the trial court’s order amending his

Jjudgment and sentence to include two years of mandatory community placement. We affirm.
FACTS

Mahone pleaded guilty to second degree murder on September 22, 1995. His statement
on plea of guilty provided that “[i]n addition to confinement, the Jjudge will sentence me to
community placement for at least one year.” Clerk’s Papers (CP) at 104. No one discussed
community placemeht during his plea hearing. During his sentencing hearing, the trial court
stated that it would impose a mandatory 24-month term of community placement in addition to a
high-end standard range sentence of 178 months. In Mahone’s judgment and sentence, however,
the community placement box was left unchecked and there was no indication that the court had

imposed any period of community placement.




No. 34134-4-11/ No. 34562-5-11

On October 14, 2004, the Department of Corrections (DOC) notified the State and the
trial court that Mahone’s judgment and sentence was deficient because it failed to impose
community placement. On April 13, 2005, DOC sent a second letter asking the court to amend
the judgment and sentence by including the mandatory 24-month term of community placement.
The State moved to amend the judgment and sentence on August 17, 2005. In response, Mahone
moved to set aside his plea.

On November 18, 2005, the trial court granted the State’s motion and amended the
judgment and sentence to include two years of community placement. Tﬁe court also transferrei
Mahone’s motion to us for treatment as a personal restraint petition. After Mahone filed a direct
appeal from the order amending his judgment and sentence, we consolidated that appeal with his
personai restraint petition.

ANALYSIS
CLERICAL MISTAKE

Mahone argues initially that the trial court erred in amending his judgment and sentence _
to include community placement.

The State filed its motion to amend under CrR 7.8(a), which states in pértinent part:
“Clerical mistakes in judgments, orders or other parts of the record and errors therein arising
 from oversight or omission may be corrected by the court at any time of its own initiative or on
the motion of any party and after such notice, if any, as the court orders.” A clericél mistake is'
one that, when amended, would correctly convey the intention of the court based on other
evidence. State v. Priest, 100 Wn. App. 451, 455,997 P.2d 452 (2000).

The transcript from Mahone’s 1995 sentencing hearing clearly sefs forth the trial court’s

intention to impose the mandatory 24-month period of community placement. Thus, when
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notified that his judgment and sentence did not include that requirement, the State properly
brought a motion to amend under CrR 7.8(a). The rule expressly states that there is no time limit
for correcting clerical errors. CrR 7.8(a). The trial court did not err in amending Mahone’s

judgment and sentence to include community placement.

VOLUNTARINESS OF PLEA

Mahone argues next that the amendment of his judgment and sentence to include a term
of community placement shows that he was misinformed about a direct consequence of his plea,
thus rendering his plea involuntary.

Due process requires that a guilty plea be knowing, voluntary, and intelligent. In re Pers.
Restraint of Isadore, 151 Wn.2d 294, 297, 88 P.3d 390 (2004). A guilty plea is not knowingly
made when based on misinformation regarding sentencing consec.:luences.v Isadore, 151 Wn.2d at
298. A defendaht need not be informed of all possible consequences of his plea, but he must be
informed of all direct consequences. State v. Ross, 129 Wn.2d 279, 284, 916 P.2d 405 (1996).

Mandatory community placement is a direct consequence of pleading guilty. Isadore,

151 Wn.2d at 298; see also State v. Rawson, 94 Wn. App. 293, 295, 971 P.2d 578 (1999).
Consequently, the failure to inform a defendant that he will be subject to mandatory community
placement if he pleads guilty renders the plea invalid. Isadore, 151 Wq.2d at 298; State v.
Turley, 149 Wn.2d 395, 399, 69 P.3d 338 (2003).

When Isadore pleaded guilty, both parties were unaware that his sentence required
community placement. Isadore, 151 Wn.2d at 296-97. Accordingly, the community placement
and cémmunity supervision check-boxes on the plea form were left Blank, and the prosecuting
attorney informed the court during the plea hearing that community placement did not apply.

Isadore, 151 Wn.2d at 297. Approximately 18 months after Isadore’s sentencing, DOC notified

.} . I B
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the prosecutor’s office that his sentence should have included a mandatory one-year term of
community placement. Isadore, 151 Wn.2d at 297. When the trial court amended the judgment ~
and sentence to include community placement, Isadore filed a personal restraint petition.

Our Supreme Court agrecd‘ with Isadore that his plea was invalid. Isadore, 151 Wn.2d at
302. When the trial court asked about community placement, the prosecuting attorney said it did
not apply, and there was no indication of the requirement on the plea form. Because Isadore was
not informed of a consequence of his plea, his plea was invalid and his restraint was unlawful.

Isadore, 151 Wn.2d at 302,

In Rawson, the defendant pleaded guilty under two cause numbers and both plea forms
notified him that community placement was possible: “In addition to confinement, the Judge
may sentence me to community placement for at least 1 year.” Rawson, 94 Wn. App. at 295
(boldface omitted). The trial court did not notify Rawson when he pleaded guilty that 12
months’ community placement was mandatory, and it did not impose community placement in
sentencing him. Rawson, 94 Wn. App. at 295. A few months later, DOC informed the trial cou;té _
of the community placement requirement, and the court amended Rawson’s sentences
accordingly. |

On appeal, we agreed with Rawson that he was entitled to withdraw his guilty plea.
Rawson, 94 Wn. App. at 299. We noted that a defendant ordinarily receives a plea form
indicating, where appropriate, that “[i]n addition to confinement, the judge will sentence me to
community placement for at least 1 year.” Rawson, 94 Wn. App. at 295-96 (citing former CrR
4.2(g)(6)(k)). Rawson’s plea form stated that the judge “may” impose community placement

and thus did not warn him that community placement was mandatofy. In addition, the trial court
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did not address community placement either in the plea hearing or the sentencing hearing.
Rawson, 94 Wn. App. at 298-99.

Mahone cites [sadore as support and contends that his case is indistinguishable from
Rawson, but we see significant differences. First, Mahone’s plea form notified him that
community plz;cement of at least one year was mandatory in accordance with the language of
CrIR 4.2 then in effect. See former CrR 4.2(g)(6)(j) (1995). (Mahone struck and initialed
inapplicable conditions-set forth in the plea form but left the community placement paragraph
intact.) Although no mention of that requirement was made during the plea hearing; the trial
court informed Mahone during his sentencing hearing that it was obligated to impose 24 months
of community placement.

Mahone did not then object or seek to withdraw his guilty plea. Our Supreme Court
recently held that a defendant waived his right to appeal his plea on the basis of a miscalculated
offender score when he was informed of the miscalculation before sentenqing and failed to object
or move to withdraw his plea. Stare v. Mendoza, 157 Wn.2d 582, 584, 141 P.3d 49 (2006).

Thus, even if Mahone was not properly informed of the community placement requirement, he
waived his right to challenge his plea on that basis when he failed to object or move to withdraw -
his plea when he was informed of the mandatory community vplacement during sentencing.

One final matter remains with regard to this issue. Mahone’s personal restraint petition ,
also challenges the voluntariness of his plea, and the State devotes much of its appellate briefto
the contention that his petition must be dismissed because it is both untimely and successive.
Although Mahone’s petition has little significance because of its consolidation with his direct
appeél raising the same issue, we briefly note our disagreement with the State’s assessment of

the petition’s procedural flaws.
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The State argues that the petition is untimely because it was filed more than a year after
the judgment and sentence became final in 1998. See RCW 10.73.090(3)(b). Mahone filed his
petition in response fo the State’s motion to amend his judgment and sentence and that motion
resulted in an amended judgment and sentence that was filed in 2005. The judgment and
sentence was not final until that filing, at least for the purpose of challcnging the basis of the
amendment. See RCW 10.73.090(3)(a); [sadore, 151 Wn.2d 294 (no discussion of timeliness of
petition challenging plea that was filed 18 months after entry of the initial judgment and
sentence). Moreover, the time bar did not apply because Mahone’s judgment and sentence was
facially invalid due to the omission of mandatory community placement. See RCW
10.73.090(1); In re Pers. Restraint of Stoudmire, 141 Wn.2d 342, 353-54, 5 P.3d 1240 (2000)
(court may consider piea documents in determining whether judgment and sentence is invalid on
its face).

Furthermore, despite the fact that Mahone has already' filed several petitions challenging
his 1995 judgment and sentence, his current petition is not barred as successive. The State’s
motion to amend gave him good cause to file the present petition, and it was appropriate for us to
consider it in the first instance. See RCW 10.73.140; In re Pers. Restraint of Perkins, 143 Wn.2d
261,19 P.3d 1027 (2001). |

PRO SE ISSUE

Finally, Mahone argues in a pro se Statement of Additional Grounds, RAP 10.10, that thé »
addition of community placement unlawfully exceeded the statutory maximum sentence
permissible for his offense.

As support for his argument, Mahone cites RCW 9.94A.505(5), which provides that with :

exceptions not pertinent here, “a court may not impose a sentence providing for a term of
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confinement or community supervision, community p’lacemeﬁt, or community custody which
exceeds the sfatutory‘maximum for the crime as provided in chapter 9A.20 RCW.” Division
Three cited this statutory provision in vacating a sentence where the term of confinement plus
the community cusfody term exceeded the 120-month maximum sentence possible for the
defendant’s drug crime. State v. Zavala-Reynoso, 127 Wn. App. 119, 124, 110 P.3d 827 (2005).

The trial court sentenced Mahone to 178 months for second degree murder. The
maximum sentence for this class A felony under chapter 9A.20 RCW is life imprisonment. See
RCW 9A.32.050(2); RCW 9A.20.021(1)(a). The addition of a 24-month term of community
placement to a 178-month sentence thus did not exceed the statutory maximum sentence
permissible under chapter 9A.20 RCW.

Mahone contends that the maximum sentence to be considered, however, is the top of the
standard sentencing range and cites as support State v. Evans, 154 Wn.2d 438, 114 P.3d 627,)i
cert. denied, 126 S. Ct. 560 (2005). Evans explained that the United States Supreme Court has
held that every fact (other than the fact of a prior conviction) that increases the defendant’s
senfence beyond the statutory maximum may be used only if it was proved beyona a reasonable
doubt to the trier of fact at trial or admitted by the defendant. 154 Wn.2d at 441 (citing Apprendi
v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)). In a later '
decision, the Court clarified that the “statutory maximum” referred to in Apprend;i was not thé
maximum sentence authorized by the legislature for the crime but the top of the standard
sentencing range. Evans, 154 Wn.2d at 441-42 (citing Blakely v. Washington, 542 U.S. 296, 124
S. Ct. 2531, 2538, 159 L. Ed. 2d 403 (2004)). Mahone argues that it is the Blakely interpretation

of “statutory maximum? that applies here, and he contends that this statutory maximum was
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unlawfully exceeded when the trial court added community placement to his high-end star{dard

range sentence.

Blakely is not relevant in this confext because the statutory maximum at issue is that set
forth in chapter 9A.20 RCW. See RCW 9.94A.505(5). Moreover, the addition of community
placement to a sentence does not trigger Blakely because there is no fact finding involved. |
Rather, the law dictates the term of community placement that a sentencing court must impose
according to the seriousness and type of the underlying offense. RCW 9.94A.700. As long as
“the combined total of the period of ihcarceration imposed and the period of community
placement possible does not exceed the statutory maximum for the offense, as set forth in chapter
9A.20 RCW, the sentence is lawful.

Affirmed.

A majority of the panel having determined that this opinion. will not be printed in the
Washington Appellate Reports, but will be ﬁled for public record pursuant to RCW 2.06.040, it is

so ordered.

lorlsrn O X,

Houghton C.J. /

We concur;

ful
Hunt, J. /(/ ‘

an Deren, J.
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