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I. ASSIGNMENTS OF ERROR 

Respondent Thurston County (the "County") does not assign 

any error to the trial court rulings in this matter. 

11. PROCEDURAL ISSUES 

There have been several procedural failings in Appellant 

Arthur S. West's ("West") appeal, making the record hard to 

comprehend. Provided for the Court is a brief summary of the 

procedural issues in this matter. 

On April 25, 2007, West appealed the trial court's March 12 

order dismissing all claims against Lee Smart with prejudice, with 

the exception of the Public Records Act claim. The RAPS are clear 

that a notice of appeal must be filed within 30 days. West fails to 

address the untimely appeal of the March 12 order in his brief. 

On March 26, 2007, the trial court dismissed West's Public 

Records Act claim. He motioned for the court for reconsideration on 

this issue on April 4, 2007, but it was stricken on April 16 after West 

failed to confirm the hearing. West re-filed the motion for 

reconsideration on April 25, 2007, this time including both orders of 



dismissal, despite the fact that the motion for reconsideration on the 

March 12 order was untimely. The court denied both motions. 

On April 25, 2007, West filed an appeal of the March 26 

order and the March 12 order dismissing his breach of contract 

claim. On September 17, 2007, West then amended the appeal to 

now include the trial court's May 7, 2007, order denying his motion 

for reconsideration of the March 12 and March 25 orders. Again, 

what West is attempting to do is to forego the RAPS and untimely 

appeal an issue, but chooses to not alert the Court to the problem. 

Lastly, there are few references to the Clerk's Papers, 

therefore making his arguments hard to follow and difficult to 

respond. For example, in regards to West's entire argument 

regarding the preclusive effect of a previous order, West does not 

cite to any Clerk's Papers or Report of Proceedings, and leaves 

Respondents guessing as to what he is referring to. 

111. STATEMENT OF FACTS 

A. Summary 

This suit involves a public records request by West for 

documents exempt under RCW 42.56.290. While the documents 



were initially denied, the County subsequently voluntarily provided 

redacted documents to West. 

On January 22, 2007, West made a records request 

requesting, "attorney billings related to the defense of the Thurston 

County Prosecutor's office in Mason County Superior Court." CP 

153.' The request referred to the Broyles v. Thurston County case, 

Mason County Superior Court cause no. 04-2-004 1 1-3 ("Broyles"). 

The Broyles case is now on appeal in Division I1 of the Court of 

Appeals. 

On January 26, 2007, a letter was sent to West explaining 

why the documents were exempt under the Public Records Act. CP 

1 5 4 . ~  However, in a letter dated February 24, 2007, the County 

produced to West redacted copies of attorney fee bills related to the 

representation of counsel in Broyles even though the record 

requested by West was exempt under the Public Records Act, RCW 

I West's record request to Thurston County. Copy at A-1. 
2 Letter dated January 26,2007, sent to West by Lee Smart and signed by Michael 

Patterson. Copy at A-2. 
3 Letter dated February 24,2007, sent to West by Lee Smart and signed by Michael 

Patterson reflecting that the County only has records as to the first $250,000.00 in 
attorney fee invoices. Copy at A-3 



The County only possesses attorney fee invoices related to the 

first $250,000.00 of the representation, which is the County's 

insurance deductible, and any invoice beyond this amount is not in 

the County's possession and is therefore not the County's public 

records. The County provided to West more of a response than was 

required under the relevant provisions of the Public Records Act. 

The plaintiffs in Broyles made a motion to compel the same 

document requested by West under CR 26. CP 75-77,' The court 

denied the motion. CP 79-80.~ 

B. Procedural History 

On February 12, 2007, West filed a complaint against the 

County and Lee Smart for breach of contract, negligence, violation 

of the Public Records Act, and for judgment under the Declaratory 

Judgment Act. CP 144-52.6 It was undisputed that West was not a 

client of Lee Smart and had no contract with Lee Smart or the 

County. 

Creatura declaration on plaintiffs' motion to compel attorney fee invoices. Copy at 
A-4. 

' Mason County Superior Court cause no. 04-2-0041 1-3, docket sub # 424 [order 
denying motion to compel]. Copy at A-5. 

West's original complaint filed on February 12, 2007, in Mason County District 
Court. Copy at A-6. 



Accordingly, on March 12, 2007, pursuant to CR 12(b)(6), 

the trial court dismissed all of West's claims against Lee Smart and 

Michael Patterson, and dismissed all claims against the County 

except West's Public Records Act claim. CP 61-62,7 135.' The trial 

court then issued a separate order directing the County to show cause 

as to why it should not have to produce the documents requested by 

West. CP 59-60.~ 

The County responded to the court's show cause order. CP 

44-48,'' and on March 26, 2007, the court dismissed West's sole 

remaining Public Records Act claim against the County. CP 6-8.'' 

On April 4, 2007, West motioned the trial court for 

reconsideration of its March 26, 2007, order dismissing the Public 

Records Act claim, which was stricken on April 16, 2007, after he 

failed to confirm the motion with the court. CP 160-164.12 West re- 

filed the motion for reconsideration April, 25, 2007, this time 

motioning the court to reconsider both the March 12, 2007, and 

7 Order granting defendants' 12(b)(6) motion to dismiss. Copy at A-7. 
8 U.S. District Court Judgment dismissing plaintiffs claim. Copy at A-8. 
9 Plaintiffs show cause order. Copy at A-9. 
l o  Defendant's response to plaintiffs show cause order. Copy at A-10. 
' I  Order dismissing defendant's Public Records Act claim with prejudice. Copy at 

A-11. 



March 26, 2007, order.I3 On May 7, 2007, the court denied West's 

motion for reconsideration on both orders. CP 3.14 

On April 25, 2007, West filed a notice of appeal, which he 

then amended on September 17,2007. 

After filing the notice of appeal, West then filed a motion to 

vacate the trial court's order on September 17, 2007, the subject of 

which was limited to the trial court's March 26, 2007, order that 

dismissed his Public Records Act claim against the County. On 

September 24, 2007, Mason County Commissioner, Richard 

Adamson, ordered the County to show cause as to why the trial 

court's March 26, 2007, should not be vacated in light of SHB 1897, 

Laws of 2007, Ch. 3 9 1 . ' ~  The show cause hearing was held on 

October 8, 2007, ach which point the trial court properly denied 

West's Motion to vacate on October 8, 2007. 

12 Mason County Superior Court cause no. 07-2-00108-9, docket sub # 37,42. Copy 
at A-12. 

l 3  Id, at docket sub #44. 
14 Order on Reconsideration. Copy at A- 13. 



C. Undisputed Facts 

The County and Lee Smart set forth the following specific 

facts which involve the issues in this appeal. The facts are 

undisputed. 

1. The attorney invoice documents requested by West 

under the Public Records Act are relevant to Broyles v. Thurston 

County, Mason County Superior Court cause no. 04-2-004 1 1-3 

("Broyles"), a controversy to which the County is a party. 

2. The Broyles case is now on appeal in Division I1 of the 

Court of Appeals. 

3. The trial court denied production of the same invoices 

that West requested when plaintiffs in Broyles moved under CR 26 

to compel them. 

4. West was not a client of Lee Smart and had no contract 

with Lee Smart or the County. 

5. The County only possesses attorney fee invoices 

related to the first $250,000.00 of the representation, which is the 

County's insurance deductible, and any invoice beyond this amount 

- - 

15 Mason County Superior Court cause no. 07-2-00108-9, docket sub # 64. Copy at 
A-12. 



is not in the County's possession and is therefore not the County's 

public records. 

6. The County did provide West with a redacted copy of 

the requested record. 

D. Summary of Argument 

On March 12, 2007, the trial court properly dismissed all of 

West's claims against Michael A. Patterson and Lee, Smart, Cook, 

Martin & Patterson, PS, Inc. (collectively "Lee Smart") under CR 

12(b)(6), where the law is well settled that a non-client cannot sue an 

attorney because he believes the attorney has given poor advice to a 

client. 

West had until April 12, 2007, to file a notice of appeal on the 

trial court's final judgment of all claims against Lee Smart. West 

filed his notice of appeal on April 25, 2007, which was untimely. 

Any appeal of the March 12 order that dismissed hi s breach of 

contract claim is therefore untimely and not properly before this 

Court. 

Notwithstanding West's untimely appeal of the March 12 

order, the dismissal was proper because West lacked standing to 



bring a breach of contract claim where he was neither a party or 

third-party beneficiary to a contract, nor a client of Lee Smart. 

The trial court subsequently properly dismissed the sole 

remaining Public Records Act claim against the County, pursuant to 

RCW 42.56.290, where the only document sought by West was 

relevant to a lawsuit in which the County is currently involved and 

was not discoverable under Civil Rule 26. 

IV. ISSUES ON APPEAL 

A. Standard on Review 

This appeal asks the Court to review the trial court's 

dismissal of claims arising under Washington's Public Records Act 

statute at RCW 42.56.290. The standard of review on a CR 12(b)(6) 

motion to dismiss, as well as statutory interpretation, is de novo. As 

a result, this Court needs to analyze these issues by bearing in mind 

the standard on CR 12(b)(6). 

Whether a dismissal was appropriate under CR 12(b)(6) is a 

question of law that an appellate court reviews de novo. Tenore v. 

AT&T Wireless Servs., 136 Wn.2d 322, 329-30, 962 P.2d 104 

(1998). Under CR 12(b)(6), dismissal is appropriate only if "it 



appears beyond doubt that the plaintiff cannot prove any set of 

facts which would justify recovery." Id. at 330, State ex rel. 

Evergreen v. WEA, 140 Wn.2d 615, 629, 999 P.2d 602 (2000). In 

undertaking such an analysis, "a plaintiffs allegations are presumed 

to be true and a court may consider hypothetical facts not included in 

the record." Id. Statutory interpretation is also a question of law that 

is reviewed de novo. W Telepage, Inc. v. City of Tacoma Dep't of 

Fin., 140 Wn.2d 599, 607, 998 P.2d 884 (2000). 

In this matter, West has failed to present any set of facts that 

would justify this Court totally disregarding the very important 

attorney-client privilege and/or work product privilege. Instead, 

West continues to rely upon legal arguments and conclusory 

statements that he repeated at each stage in the trial court 

proceedings below. 

Respondent established that there were no conceivable facts 

supporting West's allegations that he was entitled to the protected 

documents and thus, the trial court's dismissal of West's claims was 

proper. 



B. Appeal of the March 12 Order is Untimely and Not 
Properly Before this Court. 

A party may appeal a superior court final judgment, which is 

the "final judgment entered in any action or proceeding, regardless 

of whether the judgment reserved for future determination an award 

of attorney fees or costs." RAP 2.2(a)(l); see also Carrara, L.L.C., 

v. Ron & E Enterprises, Inc., 137 Wn. App. 822, 825, 155 P.3d 161 

(2007). "A party seeking review of a trial court decision reviewable 

as a matter of right must file a notice of appeal." RAP 5.l(a). The 

notice must be filed within 30 days after the entry of the decision of 

the trial court which the party filing notice wants reviewed. RAP 

A final judgment is an order that "adjudicat[es] all the claims, 

counts, rights, and liabilities of all the parties." RAP 2.2(d); see also 

CR 54; Fox v. Sunmaster Prods., Inc., 115 Wn.2d 498, 503, 798 

P.2d 808 (1990); Anderson & Middleton Lumber Co. v. Quinault 

Indian Nation, 79 Wn. App. 221, 225, 901 P.2d 1060 (1995) (final 

judgment is "a judgment that ends the litigation"), aff'd, 130 Wn.2d 

862, 929 P.2d 379 (1996); Rhodes v. D & D Enter., Inc., 16 Wn. 

App. 175, 178, 554 P.2d 390 (1976) (final judgment settles all issues 



in a case). It must be "in writing and signed by the judge and filed 

forthwith." CR 54(a)(l). An order granting dismissal is a final 

judgment if it meets these requirements. See Lee v. Ferryman, 88 

Wn. App. 613, 622, 945 P.2d 11 59 (1997). 

The trial court ordered all of West's claims against the 

County and Lee Smart to be "dismissed with prejudice as to all 

parties," reserving only the Public Records Act claim against 

Thurston County. CP 61-62.16 The order was on the merits, done in 

open court, and signed by the judge, Mr. Patterson and West. Id. 

The order was a final, dispositive judgment and therefore has the 

same preclusive effect as a full trial of the issue. Lee, 88 Wn. App. 

at 622; see also Bunce Rental Inc., v. Clark Equip. Co., 42 Wn. App. 

644, 648, 713 P.2d 128 (1986). 

RAP 2.4(c) does permit review of a final judgment not 

designated in the notice of appeal when the appeal is taken from an 

order deciding a timely post-trial motion to amend the judgment 

pursuant to CR 59. See Comment, RAP 2.4(c). While West did 

motion the court for reconsideration of the March 12 and March 26 

orders, the motion for the March 12 order was not timely filed. 



CR 59(b) states that a "motion for a new trial or for 

reconsideration shall be filed not later than 10 days after the entry of 

judgment, order, or other decision." Here, West filed the motion for 

reconsideration of the trial court's March 12 order on April 25, 2007, 

- forty four days after the order was entered. CP 160-164.17 

West cannot simply amend his brief to include an issue he did 

not properly preserve for appeal. Any and all issues related to the 

court's March 12 order dismissing all claims except for the Public 

Records Act, as well as the trial court's May 7 decision denying 

West's motion for reconsideration of the March 12 order, is not 

properly before the Court and cannot now be decided on appeal. 

1. Breach of Contract claim was properly dismissed. 

Notwithstanding West's untimely appeal, the trial court 

properly dismissed West's claim where it appeared beyond a 

reasonable doubt that he failed to present any facts that would justify 

recovery. See State ex rel. Evergreen, 140 Wn.2d 615 at 629. 

16 Copy at A-7. 
17 Mason County Superior Court cause no. 07-2-00108-9, docket sub # 44. Copy at 

A-12. 



The sole factual basis upon which all of West's claims were 

brought against Lee Smart was that Lee Smart was acting as counsel 

for the County in responding to a public records request. West is not 

a client of Lee Smart and has no contract with Lee Smart. Thus, 

West does not have a basis for any claims against Lee Smart. 

Moreover, Lee Smart is not liable to West based on its 

capacity as counsel for the County, as reflected in a number of case, 

notably Trask v. Butler, 123 Wn.2d 835, 843, 872 P.2d 1080 (1994); 

McKasson v. State, 55 Wn. App. 18, 29, 776 P.2d 971 (1989), rev. 

denied 1 13 Wn.2d 1026, 782 P.2d 1069. 

The importance of an attorney's loyalty to his client, 
and his duty to give his best advice for the client's 
interests without responsibility to third parties is 
almost too obvious to need citation of authority. The 
rule of nonliability and the reasons therefore are 
clearly enunciated in the following cases . . . 18 

McKasson, 55 Wn. App. at 29 

To make an attorney liable for negligent confidential 
advice not only to the client who enters into a 

18 Quoting McDonald v. Stewart, 182 N.W.2d 437, 440 (Minn. 1970) ("attorney 
acting within the scope of his employment as attorney is immune from liability to third 
persons for actions arising out of that professional relationship"); D. & C. Textile Corp. v. 
Rudin, 41 Misc. 2d 916, 919, 246 N.Y.S.2d 813 (1964) ("Public policy requires that 
attorneys . . . shall be free to advise their clients without fear that the attorney will be 
personally liable to third persons if the advice the attorneys have given to their clients 
later proves erroneous"); Goodman v. Kennedy, 18 Cal. 3d 335, 344, 556 P.2d 737, 134 
Cal. Rptr. 375 (1976). See also Int'l Ultimate v. St. Paul Fire & Marine, 122 Wn. App. 
736, 758, 87 P.3d 774 (2004); 



transaction in reliance upon the advice but also to the 
other parties to the transaction with whom the client 
deals at arm's length would inject undesirable self- 
protective reservations into the attorney's counseling 
role. The attorney's preoccupation or concern with the 
possibility of claims based on mere negligence (as 
distinct from fraud or malice) by any with whom his 
client might deal would prevent him from devoting his 
entire energies to his client's interests . . . The result 
would be both an undue burden on the profession . . . 
and a diminution in the quality of the legal services 
received by the client. 

Goodman v. Kennedy, 18 Cal. 3d 335, 344, 556 P.2d 737 (1976) 

(quotation marks omitted). 

It is vital for clients to be able to rely on the 
unqualified loyalty of their chosen attorney. It is vital 
for an attorney to be able to freely advise the client 
without concern as to possible effects on third parties, 
even if the advice is inaccurate or ill chosen. We see 
no reason to extend a duty to parties outside the 
attorney-client relationship beyond the narrow 
exception currently recognized in Washington law. 

McKasson, 55 Wn. App. at 30.19 

l 9  See also Restatement (Third) of the Law Governing Lawyers 5 57(2)-(3), and 
comments a, b, and g; Beatie v. DeLong, 561 N.Y.S.2d 448 (N.Y.App.Div.1990) ("Mere 
negligence by an attorney giving advice to his client is insufficient to give a right of 
action to a third party injured thereby"); Maness v. Star-Kist Foods, Inc., 7 F.3d 704, 709 
(8th Cir.1993) ("an attorney who acts within the scope of the attorney-client relationship 
will not be liable to third persons for actions arising out of his professional relationship 
unless the attorney exceeds the scope of his employment or acts for personal gain"); 
Brown Mackie College v. Graham, 981 F.2d 1149 (10th Cir.1992) (lawyer not liable to 
school for advising student clients to withdraw); Los Angeles Airways, Inc. v. Davis, 687 
F.2d 32 1 (9th Cir. 1982) (lawyer not liable for advising breach, even though lawyer hoped 
this would improve lawyer's standing with client). 



[Plublic policy dictates that attorneys must remain free 
to counsel their clients without fear of subjecting 
themselves to liability as a result of the proper 
discharge of their professional obligations. Clients as 
well must feel free to seek out an attorney's advice on 
any issue at any time. Any rule to the contrary would 
constitute a serious impairment to the attorney-client 
relationship, and a resulting deleterious effect on the 
administration of justice. 

Schick v. Lerner, 193 Cal. App. 3d 1321, 1329, 238 Cal. Rptr. 902 

(1 987) (citation omitted). 

a. West Lacked Standing 

The trial court's dismissal of West's breach of contract claim 

was proper because he lacked standing to bring such a claim. "The 

general rule is that the doctrine of standing prohibits a litigant from 

asserting another's legal right." Miller v. United States Bank, N.A., 

72 Wn. App. 416, 424, 865 P.2d 536 (1994). A party must have 

standing to bring a breach of contract claim. See e.g., DeAtley v. 

Barnett, 127 Wn. App. 478, 483, 112 P.3d 540 (2005). Whether 

someone has standing is a question of law. Kayes v. Pacific Lumber 

Co., 5 1 F.3d 1449, 1454 (9th Cir. 1995). West has never alleged that 

he was a signatory to a contract between the County and Lee Smart, 



or that he was an intended beneficiary of any contract between the 

County and Lee Smart. 

A third-party beneficiary contract exists when the 
contracting parties, at the time they enter into the 
contract, intend that the promisor will assume a direct 
obligation to the claimed beneficiary. Postlewait 
Constr., Inc. v. Great Am. Ins. Cos., 106 Wn.2d 96, 99, 
720 P.2d 805 (1986). The test of intent is an objective 
one: Whether performance under the contract 
necessarily and directly benefits the third party. 
Postlewait Constr., Inc., 106 Wn.2d at 99. An 
incidental, indirect, or inconsequential benefit to a 
third party is insufficient to demonstrate an intent to 
create a contract directly obligating the promisor to 
perform a duty to a third party. Del Guzzi Constr. Co. 
v. Global N. W. Ltd., 105 Wn.2d 878, 886, 719 P.2d 
120 (1986). 

Warner v. Design & Build Homes, Inc., 128 Wn. App. 34, 43, 1 14 

At the time Lee Smart and the County entered into a contract, 

none of the contracting parties even knew that West existed. It is 

impossible that West was an intended beneficiary. Thus, West did 

not have standing to sue any of the defendants for breach of contract. 

Rather, West alleges that Lee Smart "breached their contract 

with the public and Thurston County." CP 144-52 at 7 4.1.~ '  Lee 

20 Copy at A-6. 



Smart has no contract with the public, their client is the County, and 

West has no standing to sue for breach of contract between Lee 

Smart and the County. The law does not recognize the concept that 

an attorney representing a municipal corporation has implied 

contractual obligations to the public. It would be outrageous to 

burden the legal profession with a new doctrine that held an attorney 

contractually liable to the public for any and all decisions an attorney 

might make in the course of representing a client. 

West failed to show that he had standing to allege a breach of 

contract between the County and Lee Smart. Nor did West provide 

evidence of any violations of the provisions of the contract between 

the County and Lee Smart. The complete failure of West to obtain 

any basis for his claims prior to filing his lawsuit is foundation for 

claims of CR 11. At the very least, West's breach of contract claim 

as to all parties properly failed as a matter of law 

C. The Trial Court Properly Ruled that the Record 
Requested by West is Exempt under RCW 42.56.290. 

The record requested by West is exempt from production 

under RCW 42.56.290, a specific exemption provided for in the 

Public Records Act. "Records that are relevant to a controversy to 



which an agency is a party but which records would not be available 

to another party under the rules of pretrial discovery for causes 

pending in the trial courts are exempt from disclosure under this 

chapter." RCW 42.56.290 [formerly RCW 42.17.3 10(1)(j)]. 

It is undisputed that the attorney fee invoices requested by 

West are relevant to Broyles v. Thurston County, Mason County 

Superior Court cause no. 04-2-004 1 1-3 ("Broyles"), a controversy to 

which the County was and remains a party on appeal. It is also 

undisputed that the court denied production of the invoices when 

plaintiffs in Broyles moved under CR 26 to compel them. The 

record requested by West meets the criteria set forth on RCW 

42.56.290, and so it is exempt from production under the Public 

Records Act. 

The term "controversy" in RCW 42.56.290 and RCW 

42.17.3 10(1)(j) is inclusive of past and present litigation as well as 

"reasonably anticipated" litigation. See Dawson v. Daly, 120 Wn.2d 

782, 791, 845 P.2d 995 (1993). It is undisputed, and undisputable, 

that Broyles is a controversy to which the County is and remains a 

party on appeal. Thus, the only remaining question is, whether the 



records would be available to another party under the rules of 

pretrial discovery. 

The pretrial discovery rules referred to in RCW 42.56.290 are 

those set forth in Civil Rule 26. Limstrom v. Ladenburg, 136 Wn.2d 

595, 609, 963 P.2d 869 (1998). See also Kleven v. King County 

Prosecutor, 112 Wn. App. 18, 24, 53 P.3d 5 16 (2002); Overlake 

Fund v. City of Bellevue, 70 Wn. App. 789, 794, 855 P.2d 706 

(1993). Here, West requested copies of the attorney fee invoices by 

Lee, Smart, Cook, Martin & Patterson, PS, Inc. from their 

representation in Broyles v. Thurston County, in which the County 

remains involved in litigation. The plaintiffs in that action made a 

motion to compel the documents under CR 26, and the court denied 

the motion. CP 80." Denial of the motion to compel, in addition to 

the general knowledge that attorney fee invoices cannot be obtained 

in discovery, supports the proposition that the record requested by 

West is exempt from discovery. 

The document sought by West meets the exemption in RCW 

42.56.290, where the record: (I)  is relevant to a controversy to 

2 '  Mason County Superior Court cause no. 04-2-0041 1-3, at entry 424. Copy at 
A-5. 



which an agency is a party and (2) is not available to another party 

under the rules of discovery. Thus, this Court should find that the 

trial court properly ruled that West was not entitled to the document 

sought. 

1. The documents are protected by the attorney-client 
and work product privilege. 

The exemption for attorney-client privilege, as discussed 

below, is provided for in another section of the Public Records Act, 

RCW 42.56.070(1) [formerly RCW 42.17.260(1)], which exempts 

from disclosure documents that fall within the specific exemptions 

of other statutes. RCW 5.60.060(2)(a) codifies the attorney-client 

privilege, which the courts have interpreted as an exemption falling 

under the protection of RCW 42.56.070(1). See Hangartner v. City 

of Seattle, 151 Wn.2d 439, 90 P.3d 26 (2004); Soter v. Cowles 

Publ'g Co., 13 1 Wn. App. 882, 902-03, 130 P.3d 840 (2006). 

To support his assertion that the attorney-client privilege or 

work product doctrine is not protected in the Public Records Act, 

West repeatedly relied on his erroneous interpretation of an isolated 

statement in Dawson v. Duly, 120 Wn.2d 782, 790, 845 P.2d 995 

(1 993), regarding former RCW 42.17.3 10(1)(j) ("This exemption 



incorporates the work product doctrine as a 'rule of pretrial 

discovery"') (emphasis added). While RCW 42.56.290 may 

"incorporate" the work product doctrine as a rule of pretrial 

discovery, Dawson and other cases cited by West, such as Kleven 

and Overlake, discuss aspects of the attorney-client privilegelwork 

product doctrine as they related to those particular cases. But these 

cases cited by West do not limit RCW 42.56.290 to being only about 

the attorney-client privilegelwork product doctrine. 

The language of RCW 42.56.290 is clear and easily 

understood. There was no argument by West that RCW 42.56.290 is 

ambiguous and, in fact, courts discussing former RCW 

42.17.3 10(1)(j), which is identical to the present statute RCW 

42.56.290, have already held that the language of the statute is not 

ambiguous. Kleven v. King County Prosecutor, 1 12 Wn. App. 18, 

24, 53 P.3d 516 (2002) ("A plain language interpretation of [RCW 

42.17.3 10(l)(j)] is that records relevant to a controversy to which an 

agency is a party are exempt from public inspection and copying 

under the public records act if those records would not be available 

to another party under superior court rules of pretrial discovery"). 



The court will not construe a statute unless it is ambiguous. 

See Cerrillo v. Esparza, 158 Wn.2d 194, 205-206, 142 P.3d 155 

(2006) ("Where statutory language is plain and unambiguous, courts 

will not construe the statute but will glean the legislative intent from 

the words of the statute itself."); State ex rel. George v. Seattle, 184 

Wash. 560, 564, 52 P.2d 360 (1935) ("A cardinal rule of statutory 

construction, followed by the courts, is that, where a statute is clear 

upon its face and is fairly susceptible of but one construction, that 

construction must be given"). 

Under the plain language of the RCW 42.56.290, when the 

elements of the statute are met then the records "are exempt from 

disclosure under this chapter." That means the records in their 

entirety are exempt - there is no requirement to provide even 

redacted copies of the record. There has been no challenge as to the 

relevancy of the requested record to the Broyles case (in which the 

County is a party) or that the motion to compel the records under CR 

26 was unsuccessful. Thus, the records are exempt under the terms 

of the Public Records Act. 



Finally, West did not challenge the evidence that the County 

only possess the first $250,000.00 in attorney fee invoices, which is 

the amount of the County's deductible. The County is not required 

to create or obtain records that it does not possess in order to respond 

to a public records request. See e.g., Smith v. Okanogan County, 100 

Wn. App. 7, 14, 994 P.2d 857 (2000). 

2. SHB 1897's subsequent statement of legislative 
intent does not affect the trial court's dismissal of 
West's Public Records Act claim. 

Undoubtedly, the County recognizes and respects the 

important and fundamental nature of the public's right to have a 

transparent and open government allowing public oversight. 

Progressive Animal Welfare Society v. University of Washington, 

125 Wn.2d 243, 251, 884 P.2d 592 (1994). But the very same case 

that West relies upon also recognizes that the Act is not without 

exemptions from disclosure, noting that since its adoption, the 

number of exemptions has increased from 10 to "40-odd exemptions 

today." Id. at 258. 

In Laws of 2007, Chapter 39 1, also known as SHB 1897, the 

State Legislature provided a restatement of the Act's intent, neither 



creating a statutory amendment nor rescinding any exemptions 

provided for in the Act. Indeed, the trial court also determined that 

SHB 1897 did nothing more than provide a broad statement of 

legislative intent with uncertain application of RCW 42.56.290, 

finding that it did not warrant vacating its prior ruling dismissing 

West's Public Records Act claim against the County. 

The County has never stated that attorney invoices are to be 

withheld in their entirety, but has only repeatedly informed West that 

the disputed invoices in its possession are not public records under 

RCW 42.56 .290 .~~ However, notwithstanding the County's right to 

refuse production of the invoices, the County nonetheless provided 

redacted copies of the invoices to West, which was and still is more 

than he is entitled to under SHB 1897, in hopes of avoiding hrther 

litigation with him and unnecessarily wasting this Court's time and 

resources. West's insistence that he is entitled to the attorney 

invoices in light of SHB 1897 is meritless and the trial court's 

decision should stand. 

22 RCW 42.56.290 states: "Records that are relevant to a controversy to which 
an agency is a party but which records would not be available to another party under the 
rules of pretrial discovery for causes pending in the superior courts are exempt from 
disclosure under this chapter." 



3. If SHB 1897 is a statutory amendment and not 
merely a restatement of legislative intent, it is 
prospective only. 

Even if SHB 1897 were considered a statutory amendment 

and not a statement of legislative intent, it still would not apply to 

West's document request. A statutory amendment is presumed to be 

prospective. State v. Smith, 144 Wn.2d, 613, 665, 30 P.3d 1245 

(2002). The presumption against retroactive application of a statute 

or amendment "is an essential thread in the mantle of protection that 

the law affords the individual citizen." State v. Cruz, 139 Wn.2d 

186, 190, 985 P.2d 384 (1999) (quoting Lynce v. Mathis, 519 U.S. 

433, 439, 1 17 S.Ct. 89 1 (1 997)). Although this presumption may be 

overcome in certain circumstances, generally courts disfavor 

retroactivity. In re Estate of Burns, 13 1 Wn.2d 104, 1 10, 928 P.2d 

1094 (1997). 

The presumption of prospective application can be overcome 

only if it is: (1) intended by the legislature to apply retroactively, (2) 

curative in that it clarifies or technically corrects ambiguous 

statutory language, or (3) remedial in nature. McGee Guest Home, 

Inc. v. Dep't of Soc. & Health Services, 142 Wn.2d 3 16, 324-25, 12 



P.3d 144 (2000). Legislative intent for retroactivity must be clearly 

found within the statute's language. Landgraf v. USI Film Prods., 

51 1 U.S. 244, 268-69, 114 S.Ct. 1483 (1994); State v. Douty, 92 

Wn.2d 930, 935, 603 P.2d 373 (1979). An amendment is curative 

and remedial if it clarifies or technically corrects an ambiguous 

statute without changing prior case law constructions of the statute. 

In re Pers. Restraint of Matteson, 142 Wn.2d 298, 308, 12 P.3d 585 

(2000). Curative amendments will be given retroactive effect only 

if they do not contravene any judicial construction of the original 

statute. State v. Jones, 110 Wn.2d 74, 82, 750 P.2d 620 (1988). To 

do so would "make the legislature a court of last resort." State v. 

Dunaway, 109 Wn.2d 207,216 n. 6, 743 P.2d 1237 (1987). 

Nowhere in the text of SHB 1897 does the legislature state its 

intent that SHB 1897 is either an amendment or that it is to be 

applied retroactively. Therefore, it cannot be argued that in enacting 

SHB 1897 the legislature intended for it to apply retroactively. 

Furthermore, this Court has already construed the language of RCW 

42.56.290 in a manner inconsistent with SHB 1897. Indeed, the 

courts in both O'Conner v. Dep't of Social & Health Services, 143 



Wn.2d 895, 25 P.3d 426 (2001), and Kleven v. King County 

Prosecutor, 112 Wn. App. 18, 53 P.3d 516 (2002) expressly found 

the language of RCW 42.17.3 10(1)(j) [now re-codified as RCW 

42.56.2901 to be completely unambiguous and without need for 

interpretation. "Although RC W 42.17.3 1 O(l)(j) is awkwardly 

worded, it is not however, ambiguous. A plain language 

interpretation of RCW 42.17.310(1)(j) is that records relevant to a 

controversy to which an agency is a party are exempt from public 

inspection and copying under superior court rules of pretrial 

discovery." Kleven, 1 12 Wn. App. 18 (citing 0 'Connor, 143 Wn.2d 

895). 

The plain language of RCW 42.56.290 has never been 

successfblly challenged. It is without ambiguity, and Washington 

courts have so held. In this regard, West's Appellate argument that 

SHB 1897 represents a "change of law" is self-defeating. If this 

Court were to read SHB 1897 in the manner West apparently 

requests, i.e., that under RCW 42.56.290, SHB 1897 requires the 

production of all attorney invoices in a public entity's possession, 

even while a party to a pending suit, and to justify each redaction, 



then SHB 1897, if anything, is a new law without retroactive 

application. In essence, the legislature has "clarified" a statute that 

Washington courts have found to be unambiguous. Thus, at the very 

least, SHB 1897 can only be a new law, and because the legislature 

did not expressly state its intention to have it apply retroactively, it 

applies prospectively only.23 West's appeal necessarily fails on that 

basis. 

4. Although not required, the County has already 
provided West with the requested record. 

While the record West seeks to obtain from the County is 

exempt under the Act, the County has nonetheless made a good faith 

effort to produce what it can to West without disclosing the litigation 

strategy of its attorneys. This includes redacted copies of attorney 

fee invoices in the possession of the County, which is the first 

$250,000.00 in billings. 

As stated above, RCW 42.56.070(1) [formerly RCW 

42.17.260(1)] exempts from disclosure documents that fall within 

the specific exemptions of other statutes. RCW 5.60.060(2)(a) 

23 Cf: Laws of 2007, ch. 3 17 SHB 5340 5 3, which was made effective the same 
day as SHB 1897, noting that "[this act is remedial and retroactive ..." (emphasis 



codifies the attorney-client privilege, which the courts have 

interpreted as an exemption falling under the protection of RCW 

42.56.070(1). See Hangartner v. City of Seattle, 15 1 Wn.2d 439, 90 

P.3d 26 (2004); Soter v. Cowles Publ'g Co., 131 Wn. App. 882, 902- 

03, 130 P.3d 840 (2006). 

In regard to the invoices, descriptions of the work done by the 

attorneys have been redacted, but the invoices include the date of 

any billing, the initials of the individuals billing, how much time was 

billed, and the total billing amount. The redactions to the invoices 

are in the work descriptions of the invoices. Even if the documents 

were not already exempt under RCW 42.56.290, the information 

contained in the description section of the attorney fee invoices 

contain attorney-client privileged information that would properly be 

redacted out under the Public records Act. 

Even if the documents were not exempt from the Public 

Records Act in their entirety, which they are, the County has 

produced redacted copies of the invoices to West and those portions 

of the attorney fee invoices that have been redacted contain 

added). Where the Legislature intends a Substitute House Bill to apply retroactively, it 
will explicitly state as such. Copy at A-14. 
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information that is also exempt under the Public Records Act, since 

it includes attorney-client privileged information. The County has 

already provided West with more than it is required to provide him 

with under the facts of this case. 

As discussed above, RCW 42.56.070(1) exempts from 

disclosure documents that fall within the specific exemptions of 

other statutes, and RCW 5.60.060(2)(a) codifies the attorney-client 

privilege, which the courts have interpreted as an exemption falling 

under the protection of RCW 42.56.070(1). See Hangartner, Soter, 

supra. 

Although the records are exempt from production under 

RCW 42.56.290, it has remained undisputed that the County did 

provide West with a redacted copy of the requested record. The 

County redacted the description of the work the attorneys had 

performed, but provided each date of billing, the initials of the 

individuals billing, how much time was billed, and the total billing 

amount. The portion of the records that was redacted contains 

information that is also exempt under the Public Records Act, since 

it includes attorney-client privileged information. 



West is inaccurate where he argues: "the billings at issue here 

are not mental impressions, nor are the factual written statements . . . 

they are billing statements issued by an attorney, for the purpose of 

collecting money." Ap. Brief at 9. It is no secret that an attorney's 

billing records generally contain descriptions of communications 

with the client, descriptions of the law researched, and descriptions 

as to the progress of motions. It is also true that an attorney's billing 

records reveal an attorney's approach to a case, how much time he or 

she is spending on specific issues or motions, and will generally 

reveal an overall case strategy, even when any individual entry may 

seem innocuous. As such, as a matter of policy, it would be 

blatantly unfair to force a party to produce such records right in the 

middle of the litigation when it might disadvantage the agency's 

case. 

5. An in camera review of the requested documents 
was unnecessary. 

In regard to judicial review of agency actions, the Public 

Records Act specifically provides that "[tlhe court may conduct a 

hearing based solely on affidavits." RCW 42.56.550(3). Where a 

case may properly be determined solely on the briefing and 



affidavits, it is not necessary for the appellate court to remand back 

to the trial court for an in camera review of documents. See Smith, 

100 Wn. App. at 11. 

An in camera review of the invoices was not required, where 

the documents are clearly within the exemptions provided for in the 

Public Records Act, and West did not show why the requested 

document is not exempt. This is not a case where the court must go 

through a set of documents to determine what should and should not 

be produced. 

No production was required, and the County has produced 

more than it was required to in a show of good faith. This Court 

need not engage in any additional determinations. 

6.  The trial court did not rule that a "January 22 
Broyles order" had preclusive effect. 

West argues that the "court erred in finding the January 22 

Broyles order to have preclusive effect when west [sic] was not a 

party to or in privity with the parties to the action, when there was no 

full adjudication." Ap. Brief at 11. However, his argument is 

unclear and confusing, notwithstanding the fact that he fails to refer 



to or cite to any Clerk's Paper that indicates the court has ruled as 

such. 

In the trial court's order dismissing West's sole remaining 

cause of action, nowhere does it state that it is giving preclusive 

effect to any January 22 order decided in Broyles. CP 28-29. As 

previously stated above, it was undisputed that the trial court denied 

production of the invoices when plaintiffs in Broyles moved under 

CR 26 to compel the document. However, the trial court's 

subsequent dismissal of West's claim was independent of any issue 

decided in Broyles. See CP 28-29. Thus, West's argument 

necessarily fails. 

D. Respondent Thurston County moves for costs, including 
attorney fees, on appeal for West's frivolous lawsuit. 

The rules of appellate procedure permit an award of 
attorney fees to a prevailing respondent in a frivolous 
appeal. Boyles v. Department of Retirement Sys., 105 
Wn.2d 499, 508-09, 716 P.2d 869 (1986); see RAP 
18.9(a). An appeal is frivolous when there are no 
debatable issues upon which reasonable minds could 
differ and when the appeal is so totally devoid of merit 
that there was no reasonable possibility of reversal. 

Mahoney v. Shinpoch, 107 Wn.2d 679, 691, 732 P.2d 510 (1987). 

See also Skilcraft Fiberglass v. Boeing Co., 72 Wn. App. 40, 48, 863 



P.2d 573 (1993) ("RAP 18.1 and RAP 18.9(a) allow this court to 

award attorney fees for a frivolous or improper appeal"); Heigis v. 

Cepeda, 71 Wn. App. 626, 634, 862 P.2d 129 (1993); Griffin v. 

Draper, 32 Wn. App. 6 1 1, 6 16, 649 P.2d 123 (1982) (citing Streater 

v. White, 26 Wn. App. 430, 613 P.2d 187 (1980). 

Attorney fees are awarded even when the appellant has raised 

meritorious issues as against one party but only nonmeritorious 

issues as against another party. Orwick v. Fox, 65 Wn. App. 7 1, 9 1, 

828 P.2d 12 (1992). Clearly, attorney fees should be awarded to 

respondents for West's frivolous claims against Lee Smart, even if, 

arguendo, there could be a debate about the Public Records Act 

claim against the County 

V. CONCLUSION 

The trial court's dismissal of West's case should be affirmed, 

and attorney fees should be awarded to the County for West's 

frivolous appeal, where the trial court followed well-established law 

by dismissing West's case when: 

1. West's claims failed under the well-established law in 

McKasson, Trask, and other legal authority, holding that a non-client 



cannot sue an attorney because he thinks the attorney has given bad 

advice to his client. 

2. West lacked standing to bring a breach of contract 

claim where it is undisputed that West is neither a party nor a third- 

party beneficiary to any contract. 

3. The Public Record that West requested was and is 

exempt under RCW 42.56.290 and, while the document was initially 

denied, the County subsequently provided redacted documents to 

West. 

D- 
RESPECTFULLY SUBMITTED this /7 day of October, 2007 

PATTERSON, BUCHANAN, FOBES 
LEITCH, KALZER & WAECHTER, P.S. 

Attorneys for Respondent 
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EXHIBIT A-1 



JAfd 2 2 ,7007 
TO: TNURSTON COLTNTY PUBLIC RECORDS OFF 

TIME i i  5 L -  
RE: PUBLIC RECORDS REQUEST 

17ROR/I: ARTHUR S. WEST 
120 State Ave. N. E. #I497 
Olympia, M'A. 98501 

Please consider this a formal request under the Mjashington State Public Records 

ACL (PRA) for copies of the complete records and official public records concerning the 

attorney billings related to the defense of the Thurston County Prosecutor's office in  

Mason County Superior Court, and any records mentioned in any records request by the 

Olympian or an?' other entity presently being withheld from disclosure. 

Specifically this refers to the records of billings from the fum of Lee, Smart, 

Cook, Martin and Patterson. T i e  law firm should "get Smart'' and make full disclosure 

.idenre in their of the public records at issue in order to forestall a loss of public conF 

integri~y. 

Done January 22,2007 

ARTHUR S. WEST 
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Nelson T. Lee 
1920-2004 

john Patrick Cook 
1934-200 1 

January 26.3007 

A1111ur S . West 
120 State .4ve. NE #I497 
Olympia, R7A 9850 1 

Re: Response to Public Records Request of January 22. 2007' 

Dear Mr. West: 

This letter is being sent in response to your public records request, dated 
January 22. 2007. Specifically, you requested Thurston County to produce the legal 
bills that it incurred in the defense of the case of B~oyles 1.. Tilzt~ston C o u ~ z ~ ) .  For 
the reasons provided below, there are no responsive documents to your request 
andlor thc documents requested are exempt from production under the statute cited. 

First, you request public records related to the defense of Prosecuting 
Attorney Ed Holm in the Mason County Superior Court. Our client in the BI-oyles 
case was Thurston County, not Prosecuting iittorney Ed Holm, so there are no 
responsive records to your request. However, even if our client had been Mr. Holm, 
the requested documents would still be exempt from disclosure under the statute. 

RCW 42.56.290 [formerly RCW 42.17.310(1)(j)] states: "Records that are 
relevant to a controversy to which an agency is a party but which records would not 
be available to another p a n .  under the rules of pretrial discovery for causes pending 
in the superior courts are exempt from disclosure under this chapter." 

Attorney biIls are not available to another party under the rules of prctrial 
discoverqr, and while a jury has returiied a verdict in the above-referenced la~rsui t ,  
the controversy is on going, with motions continuing in the uial  court. The records 
that you have requested are relevant to that controversjr, since part of the 
c~ntrovers>~ still includes a dispute regarding attorney fees. An appeal is also 
imminent, after which the case could be returned to the superior court again. 
Therefore, the records that you have requested are exempt from public disclosure. 

RCM' 42.56.070(1) [formerly RCW 42.17.260(1)] also exempts from 
disclosure documents that fall within the specific exemptions of other statutes. 
RCMi 5.60.060(2)(a) is another statute that codifies the attome>.-client privilege. 
The documents that you have requested are attorney work product that is protected 
by the attorney-client privilege of RCMJ 5.60.060(2)(a), therefore they are also 
exempt from production under RCW 42.56.070(1). This is a second reason whj. the 
records that you have requested are exempt from public disclosure. 



\7er\. truly yours, 
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IN THE SUPERIOR COURT OF THE STATE OF 
l%7ASHINGTBN FOR MASON COLTNTY 

Arthur S. West. 1 2 @@1@,._.8 - L 4  

plaintiff ) No. 
9 

1 
RECEI'\/ED 

Vs. ) PLAINTIFF'S F E B  1 2  2007 

1 ORIGmTL4L ?(&& 
THURSTON COLTNTY. Thurston County 

) COMPLAnTT udi io r -K imWyman 
,MICHAEL A. PATTERSON, 1 
LEE, SMART: COOK, MizRTIN 
and PATTERS ON. P. S . , Inc, 1 

defendants ) 

1.1 This is an action for disclosure of records, negligence, breach of 

contract, and declaratory relief. Plaintiff maintains that defendants are 

withholdilig public records and official public records from the public 
a 

PLAmTTTFF' S 
ORIGINAL 
COMPLAINT 

ARTHUR S. WEST 
120 State Ave. N. E. #I497 
Olympia, WA. 98501 



u~~lau~fully.  and that h/ljchuel A.  Patlcl-con of Lee. Smart. Cooli. h4artin. and 

Patterson negligently bl-eacl~ed his duty as counsel for Thul-ston County to 

l-endey conscjentious sel-vjce to the l~ublic. and that as a I-esult of thesc 

actioi~s. Plaintiff is entitled to the rclief l~erein sought. 

I1 PARTIES AND JURISDTCTJION 

2.1 Plaintiff West is a landowner in Mason County and a citizen 

abiding and conducting business in Thurston County in the State of 

Washington. He has standing to maintain this action in all of its particulars. 

2.2 Thurston County is a quazi-rnunicpal corporation bound bv all 

dull' enacted laws pertaining to said corporation. As principal of defendant 

PATTERSON and LEE, SMART, COOK, h4ARTm and P-ATTERSON, P. 

S., Inc, Thurston County i s  bound by the actions of their agent. 

2.3 MICHAEL A PATTERSON is a duly autl~orized counsel for and 

agent of Tllurston County, and as governlnent counsel is bound by a duty of 

conscientious service to the public. (See h4eza v. DSHS) 

PLAINTIFF' S 
ORIGINAL 
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2.4 LEE. SMART. COOK. h4ARTIS and PATTERSON is a law 

firm and an incorporated entity that is a neces~as)~ part); to this action. 

2.5 Pursuant to RCM7 42.56, RCIV 36.01.050 and records on file with 

the office of the Ad11linist1-ator for the Corn-ts. tbc Mason COUII~). S ~ i l ~ c ~ i o s  

Court has jurisdiction over the pal-ties and s u l - e c ~   matte^- of this claim. 

HI1 _4LLEGL4THONS 

3.1 On or about January 22. 3006. Plaintiff West served a public 

records request upon Thurston Count37 for the official public records of the 

attorney fees billed by LEE, SMART. COOK. ML4RTnT and PATTERSON 

in their work as government counsel and as agents of Thurston County. 

3.2 The BIAW and the Olympian have also requested said records. 

3.3 By letter dated both January 24 and January 26, Defendant 

PATTERSOX and LEE. SMART, COOK, M-4RTnT and PATTERSON; P. 

PLAINTIFF' S 
ORIGINAL 
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S ., 1 1 2 ~ .  (Hel-eaftel- Lee Smni-f 111~. ) denied plai~liiff M'est's request. 

3 4 By such act, and bv atteml~ting to secure nYllat must be PI-esumed .. . 

to be unconscjon;~bIe Eces. defcnda~~is P;~~el-sol-J al-Jc? Lee Slnart Inc, 

breached their duty and the cxpress and iillplied terms of their contract u~ i th  

Thurston County. and plain~iff West, a citizen of Thurston County, for 

which breach they should he equitably barred from collecting any fees 

3. j By their nlisconduct, defendants also unreasonably violated the 

Washington State Public Records Act, as duly enacted by initiative, as 

amended by duly enacted law. and as published in prima facie form under 

RCM7 Title 42.56. This damaged West, the Media; the BIAW and the 

public. 

3.6 Plaintiff maintains that as self proclaimed experts on attorney 

misconduct issues and as governmel~t counsel defendants Lee Sinart, IIIC. 

PLAINTIFF'S 
ORIGINAL 
COMPLAINT 

ARTHUR S . \VEST 
4 

120 State Ave. IT. E. #I497 
Olympia, WA. 98501 



and P,4TTERSON must be 11elcl to a11 elc~ated ~ L I Q  of care. and s110~11d 1~ 

equitably be required to seilnburse Thusston Co~inry for the expenses and 

costs of this suit and an) co3ts. fecs 01- penalties aarasded. 

3.7 Defendant's conuuct, and all of it, was vi7illful, v7anton, and 

unreasonable, damaging p1 alniiff and ihe p~tblic and unreasonablj- delaved 

public disclosure of records vital lo the operation of democracy in  the state 

of Washington and a proper accounting of public funds. 

PV C-4USES OF ACTION 

BREACH OF COKTK4CT 

4.1 By and through all of the acts and omissions described above 

defendants Lee Smart, Inc. and PATTERSON breached their contract with 

the public and Thurston County, creating a cause of action for breach of 

contract? damaging plaintiff, Thurston County, and the Public, for which 

PLAINTIFF'S 
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they are co1iiprehe11si~7ely liable and for a7liicli relief sl~ould issue as 

requested beloa.. 

NEGLIGEIVCE 

4.2 By and tllrough ail of the acts and olnissions, described above 

defendants Lee Smart. Inc. and PATTERSOK negligentl~~ violated duties of 

care and elevated duties of care. damaging plaintiff. Thurston County. and 

tile Public. for which they are colnprehensively liable and for which relief 

should issue as requested bsloui. 

PUBLIC RECORDS ACT CLAIM 

4.3 By and througl~ all of the acts and omissions described above, 

defendants Lee Smart. Inc. and PATTERSOX and Thurston Countv. 

uilreasonably ~ ~ i t l i l ~ e l d  records and official public records. creatin, 0 a cause 
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of action fool- breach of contract. damaging plaintiff and the Public, for 

I 

1 u711icl1 they are coi~pi-ehensixrely liable and for which relief should issue as 

DECEL4R4TORY JUDGMENTS ACT CLA4Yh/B 

4.1 By and through all of the acts and oinissioils described above 

defendants Lee Smart. Inc. and PATTERSON and Tl~urston County created 

a cause of action for declaratory relief, damaging plaintiff. and the Public. 

and creating an uncertaintj relating to the operation of government of 

statemlide significance, for which they are compre11ensi~-ell- liable and for 

which relief should issue as requested below. 

V REQUEST FOR RELIEF 

Plaintiff respectfully requests the following relief: 

5.1 That an order issue under the seal of this court declaring that 

PL,UKTIFF' S 
ORIGmTAL 
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defeadants h4ICI-L4EL PATTERS ON and LEE, SMART. COOK. 

h4-4RTN and PATTERSON. P. S .. Inc. Breached their contract and duty of 

cal-e as govemmel1tal counsel. and ban-ing them C J - ~ I I ?  collecting any fees 

costs, 01- rei~nburse~ne~lt of any ldnd for theis ses~~ices to andlor in 

association with Thurston C-ount~~. 

5.2 That an order to show cause issue, all records requested be 

disclosed as public records. and that fees, costs and penalties he awarded 

plaintiff. and to any other person or entity whose public records request 

predates this filing and who wishes to intervene into or effectivelv 

participate in this action. 

5.3 That the court determine. based upon the record as it is de~~eloped. 

whether defendant PATTERSON, LEE. ShLkRT. COOK. ,MARTIhT and 

PATTERS ON, P. S.. Inc. or Thurston Countj7 should properly be ultimately 

liable for any Public Record Act costs. fees, and penalties sum-ded. 
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5.4 Such other I-slid as ma\- bc equitable and just. 

I certify the foregoing to he coi-sect and true under penalty of perjury 

of the h i s  of the State of \47ashingion. 

Done this day of February 13. 1007. 

ARTHUR S. MEST 

PLA41NTIFF7 S 
ORIGXAL 
COMPLAXT 
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' ;),&T \IU n. f\ p 7 3 , C1ll.j; 3i  the 
S u p s r i a :  Couri o i  Mason C;o, l'liash. 

Plaintiff, 

TIIURSTON C O m T Y ;  MICHAEL A. 
PATTERSON; LEE, SMART, COOK, 
h4ARTX &r. PATTERSON. PS, h T C .  

Defendants. 

ORDER GR4NTmG DEFENDANTS' 
MOTION TO DISh4ISS UITDER CR 
12(b)(6) 

THIS M.4TTER, having come regularlj~ before the Court in the above-captioned 

15 1,att.r. up011 Defendants' Motion to Dismiss LTnder CR 12(b):6). and the Court having I1 
16 11 reviewed the files and pleadings herein, including: 1 
l7 il 1. Defendant's Motion to Dismiss Under CR 12(b)(6); 

I1 2.  Plaintiffs Opposition to Defendants' Motion to Dismiss Under CR 12(b)(6); I 
3. Defendants' Reply in Support of Defendant's Motion to Dismiss Under CR 1 

I 

and the Court being otherwise fully advised in the premises, SOW,  THEREFORE, IT 

IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

(1017467DOC) 

ORDER GRANTING DEFENDANT'S MOTION TO L E E , S M A R T , C O O K . M A R T I N  & P A T T E R S O N  

DISMISS UNDER CR 12(b)(6)- 1 P.8.. inc . Pacrfic N o r t h w e s t  Law Offices 
I800 One Convention Place ,701 Pike Street. Seattle. WA . 981 01-3929 

T e i  2 0 6 . 6 2 4 . 7 9 9 6 .  Toll Free  877.624.7990 . Fax 206.624.5944 



1 .  I.>ciit~iclant's h4otion 10 Dismiss 'ilr~cle~ CR 12(b)(6j is GR4XTED; 

3 -. 1 1  d 111;lintifls causes of action are disniissed \rrith plxj~idice as to all 

pa19ier ufil]l tlIc sxccption o f  llic 1'~iblic Jiccol.d\ . 4~1  ~ l i l i ~ i l  against 'r1i~i!ston Co~m!!~: 

7 

3. 

,/' /- 

DONE IN OPEN COURT this I'L- da)' of (I? .-L-L.. , 2007. 

JUDGE i- -. - 

Pressntsd by: 

LEE. SMART, COOK, MARTK 
& PATTERSON. P.S.. INC. 

,-% 

Marc Rosenberg, M'SBA No. 3 1034 
Of Attorneys for Defendants 

{lO:7167DOC)  

ORDER GRANTING DEFENDANT'S MOTlON T O  
DISMISS UNDER CR 12(b)(6)- 2 

L E E . S M A R T . C O O K . M k R T I N  & P A T T E R S O N  

P.S., lnc .  . Pacif~c N o r t h w e s r  Law Offices 
I800 One Convention Place . 7 0  1 Pike Street ,  Seattle . WA . 96 10 1-3929 

T e l .  206 ,624 ,7990 ,  T o l l  Free 8 7 7 , 6 2 4 , 7 7 9 0  . Fax 206 .624 .5944  
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AO 4 5 0  {Rev SIBS) i u d ~ m e n r  in s CLvll Csrn a 

w m  
Y 

L O W E D  
RECEIVED 

WESTERN DISTRICT OF WASHINGTON MAY 1 3  1999 
c m k  U.I) DIWTRm ~ F H .  

~ ~ ~ W M ) I Q ~ W A ~ T I O C W ,  

ARTHUR S. WEST, 
JUDGMENT IN A CIVIL CASE 

THURSTON COUNTY, et al,, 
CASE NUMBER: C99-5 193FDB 

- Jury Verdict. This  action came before the Court fo r  a trial b y  jury. The issues have been  tr ied and the jury has 

rendered i t s  verdict. 

XX Decision by Court. This action came before the Court on Defendants' Motion To Dismiss For Failure to State 
8 Claim. The issues have been heard and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED 

Defendants' Motion To Dismiss is granted. This action is dismissed. 

May 13, 1999 BRUCE RIFKIN 
Cimk 
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* 2- 7 
?A:' S\.YP,RIOS, Clerk of the 

Superior Coun 9f Mason Co. N1ash. 

IN THE SUPERIOR COURT OF THE STATE OF 
\17ASHINGTON FOR MASON COUNTY 

Ar-thur S. JJ7est. 1 
plaintiff 1 NO. 07-2-00 108-9 

1 
Vs. 1 PL-mTIFF ' S 

1 SHOViT CAUSE 
THURSTON COLTNTY. 1 ORDER 
hfICHI4EL A. PATTERSON, 
LEE. SMART, COOK, MARTN) 
aiid PATTERSON, B.S., Inc. 1 

defendants 1 
1 

; A! 1 \"L ) 5 cx-j -- ( /& 
' . L ; p ;  9 m #' 

This matter h a ~ i n g  come before the Court on F-my -. -; f!?' 

/$4 [ 

pursuant to mo~ion of Plaintiff West, and the court haling reviewed the 

files and records of this case, the followiilg order is hereby entei-ed: 

PLAINTIFF'S 
SHOW CAUSE 
ORDER 

1 
ARTHUR S. WEST 
120 State Ave. N. E. #I497 
Olympia, WA. 98501 



1 ,'3;7 
2007, at Rh4. to show c:inse nrl~), it should ilot be required to disclose 

/v\ [<  ?< [ 
And the same is herehy ORDERED this 3 da) 2007. 

i /  i 

ARTHUR S. J E S T  

PLAINTIFF' S 
SHOIV CAUSE 
ORDER 

3 

ARTHUR S. WEST 
120 State Ave. N. E. #I497 
Olympia, WA. 98501 
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8 1 ARTHUR S \h7EST. NO. 07-2-00108-9 1 
Plaintiff, 

J'S, 

1 1 1 1  THURSTON C O m T Y ,  

' DEFENDANT'S FESPONSE TO i 
I 

PLAINTIFF'S SHOW CAUSE ORDER I 
I 

Hearing Noted: 
Monday, March 26: 2007 at 1 :30 pm 

Defendant. 

l4 li Defendant Thurstoll Countj (the "Coui~ty") hereb~ responds to the Order entered b! 

l 5  I rhis Couil on March 12, 2007; ulliich provided "Thurston Count! 1s ordered ro .. . shorn wiq 1 

l8 1 document is exempt under RCUT 42.56290, and (2) despite the fact that the document is / 
17 

I 1 conlp]eie]y exempt from production under the statute, the Co~mty has aireadj provided I 

1 i~ should nor be required 10 disclose the records requested by plaintiffullder RCW 42.56.'' 
I 

I ' 

i Pursuan~ to this order, the County provides the following reasons: (1) the requested 

20 / plaintiff Arlhur Wesi with a redacted copy of tlie record he has sought, and the redactions 

2 1  1 contain information that is exempt froin the Public Records Act under RCW 42.56.070(1). 1 

22 

23 

1 / IO I8335DOC]  I DEFENDANT'S RESPONSETOPLAINTIFF'S SHOW L E E ' S M A R T ' C O O K ' M A R T ' N  & 

CAUSE ORDER - I P.s., inc. . Pacific Norrhwes t  Law O f f i c e s  

West has not shown the exemptions do not apply, or whj. a redacted record is insufficient. I 
I 

1 The County provides legitimate groul~ds why it should not be required to further 2~ 
24 

l BOO One  Convention Place . 7 0  1 Plke St reet .  Seattle W A  98 10 1-3925 1 

1 

1 0 6  624  7990  T o l l  F r e e  877 624 7 9 9 0  . Fax 2 0 6  6 2 4  5 9 4 4  ORIGI,?1AL 

I disclose the record requested by West. J4Jest's request for this record is the sole basis for his 



/ I  lr also recl~lests thal 14 cst's J'ilbl~c K e ~ ~ r d s  Act ciain? bc dlsnlissccl with pre.judice. 

1 

11. FACTS 

pLlb]ic Records Act so, i f '  tlie court is satisfied that the C ~ L ~ I I I ~ .  1-1:~s psovicled a legitima-te basis, 

I I/ 011 Januarj 25. 2007, 1\41 M'est made a records reques: requesting, "attorne! billings 

I  

5 li rclaled to the defense of the Tl~urston Count! Prosec~~tos's office in Ivlasoc Count) Superior 

il (:our-I " Ex. 1 ' The requesl 1.eferrec1 to the case Brryles T ~ I z ~ J ~ o ~ ~  C'OLLII~J).  Mason County i 
il Supcsior Court cause no. CM-2-0011 1-2 (i.Broj~lcs''). The B7.oyles case is now on appeal in 

g ) /  Division I1 of'the Coull o i p p e a l s .  I 
I1 On January 20, 2007, a letter was sen1 to Mr. West explaining why the documents 

l o  I1 were exempt under the Public Records Act Ex. 2,' However, in a letter dated February 21, 

2007; the County produced to West redacted copies of attorney fee bills related to the 1 
I 11 sepresenration of cou~lsel in Broylea even though the record requested b j  West was exempt i 

! 3 / /  under tlre Public Records Act. RCQ' 42.56.290 E x  3.' The Count) only possesses attorney 1 
14 11 fee invoices related to the first $250,000.00 of the representation, which is the County's 

insurance deductible. ancl any invoice beyond this amount is no! in the County's possession 1 
I 

l i  II of 2 response than was required under the relevant provisions of the Public Records Act. 

1 1 and is therefore l o t  the County's p i c  c o r d s  Ex 4,' The County provided to X7est more 

The plaintiffs in Broyles made a motion to compel the same document requested by I 

I 

1 9 11 Mr. Mjest under CR 26. EX. 5.' The court denied the motion EX. 6,' See also Mason County 1 
20 1) Superior Court cause no. 04-2-004 1 1-3, docket sub ii 424 [order denying motion to compel]. 

1 Exhibits cited to llcrein are atrached to the Declaration of  Michael A.  Patterson. Ex. I is Mr. West's 
records request. 

Exhibit 2 is a 1ettel.sent to West on January 26, 2007. 
' Exhibit 3 is a letter to West dated February 24, 2007. 
"xhibit 4 is correspondence reflecting that the County on!y has records as to the f i s t  $250,000.00 in 

attorney fee invoices. 
Exhibit 5 is the Creatura declaration on plaintiffs' motion to  compel attorney fee invoices. 

6 Exhibit 6 is the docket showing the order denying plaintiffs' motion to compel attorney fee invoices. 

(1018335 DOC) 
DEFENDANT'SRESPONSETOPLAINTIFF'SSHOU' L E E ' S M A R T ' C o O K ' M A R T ' N ' P A T T E R S O N  

CAUSE ORDER - 2 P.S., Inc . Pacific N o r r h w e s t  Law Offices 
1800 One Convention Place. 701 Pike Streer. Seattle, WA . 98101-3929 

T e :  206.624.7990 . T o l l  Free 877 .624 .7990  . Fax 206.624.5944 
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A. The rccord rec~uestccl b j  V'est is c s c n ~ p t  under  liCM 42.56.290. I 

The rccol-d req~~cslccl 13? M'est is exempl fioni ~ ~ r o c l ~ ~ c ~ i o n  under RCM' 42.56.290. a 

sliecifilc exemption pso\,idecl Soi ill tile I'ilblic Records Act '.Records tha: ar t  rele\rant to  a 1 
I 

iununuersy to w11ich an ayenc! is a ],art) bu! u-Iiich records ivonld no: be a\ailablc 10 amthey 1 
i 

13 will be future litigauon after appeal Thus, the onlj7 remaining question is. whether the 1 1 l I 

7 

8 

9 

I 

! fi.0111 disclosilre r i l idc~ this c1ialii:r." RCUi 42.56290 [formerl! RCM7 12.173 1 Oil )('j)], 
I 

i 
The term "conlrovess>~" ir: RCU' 42.56.290 IRCM: 42.17.3 1 O(l)(j) is inclusix~e of past 

and present l i ~ i ~ a t i o n  as we11 as "reasonably anticipated' litigation SEC Dalvsoi7 1). Daij:; 130 
I 

15 Rule 26. Lin~stron? 1'. Ladenburg. 136 UVn.2d 595. 609, 963 P.2d 869 (1998). See a?so Kleilen I: 

10 M:n.2d 782, 791; 845 P.2d 995 (1993). 1; is undisputed, and undisputa'nle: that Broyles is a 

13  

14 

I 1 records would be available to another party under the rules of prerrial discovery. 1 
I 

The pretrial d~scover! rules referred to in RCW 12.56.290 we those set forth in Civil 1 

18 attorney fee invoices by Lee, Smart, Cook, Martin & Patterson, PS, Inc. from their /I 

16 

17 

19 I/ representation in B r o ~ i e s  1.. Tiiti7"ston Cotin@, in wlrich the County is involved in litigation. 1 

1. IGng Countj Pi-oseczitor, 112 Wn. App. 18, 24, 53 P.3d 51 6 (2002); O;;ei*lake Ftrrzd 1). City 

oj Bellevrie, 70 q r n  4 p p  789, 794, 8 5 5  P.2d 706 (1993). Here, West requested copies of the 

?.he plaintiffs in that action l~lade a motion to compel the documents under CR 26, and the 

21 1: court denied the motion. Ex. 5-4. Denial of the motion to compel, in addition to tile general 

22 / /  hlowledge that attorlleg fee ilivoices cannot be obtained in discovery, supports the proposition 

that the record requested bjr west is exempt from discovery. ! 
24 11 Tile docurneilt souglrt by M7est meets the exemption in RCW 42.56.290, where the 1 

( i O l S ? b i  DOC) 
D E F ~ I \ ' D A N T ' S ~ S P O N S E T O P L A I N T I F F ' S S H O W  L E E S M A R T C O O K M A R i N & p A T T E R s O N  

CAUSE ORDER - 3 P S ,  i n c  P a c i f ~ c  Northwest Law O f i ~ c e s  
IBOO One Convent~on Place 701 Pike S t ree t  Seatt le W A  98101 3929 

I T e l  206 624 7990 Toll Free 877 624 7990 Fax 206 6 2 L  5944 

25 record: (1)  is relevant to a controversy to which an agency is a party [plaintiffs in Broyles v. 



I o 1 d o c ~ ~ s  I 1 1 t i  to I I fee dispn~c]. Ex.  5, and (1) is no1 

n\lnllabli 10 anothel ]mt! U I I C I U  thc rnles of disco\ er! [tlic coori denied tlie iliotioli to compel, 

s]loL~!iilg they iL1.e no1 disco\ferablcJ. EX. 6. 

Mr .  M'est, i n  his prior briefing. discussed a State Legisla~i\,e sessior~ in \?:hich an  

rlnlellclmellt lo the P ~ ~ b i i c  liecords Act was being d~scussed 'to address at tome^ fee bills as they 

relate to claims of cLtlo~.ne! -client privilege. Ho-cve\ler. not on!! have those changes not yet 

been adopred as law: bu! tha: session did not address the spe CI  'C I C  issue of' records that are 

exempt uiides RCV' 1 2 5 6 . 2 9 0  Mr. 8Test cites to the Public Kecoidr Act and p r o ~ ~ i d e s  the 

authorit), as to wh! d~sclosure is generally mandated, but he also does not address wlij  the 

specific do cum en?^ that he is seeking do not fall under the exemption stated. 

B. T h e  Count?. provided redacted documents to West, although it was not 
required to  p r o ~ i d e  him with any of the exempt documents. 

JVliile the record M'est seeks to obtain from the Count\. is exempt under the Act, the 

County has made a good faith effort to produce what it can to W7est without disclosing tlie 

litigation strategy of its attorneys. Ex, 3 This includes redacted copies of attorney fee 

invoices in the possession of the Co~~nt j . :  which is the first $250,000.00 in billings. 

RCn7 42.56.070(1) [folmerlj- RCb' 42.17.260(1)] exempts from disclosure documents 

that fa11 within the specific exeniptions of other statutes. RCW 5.60.060(2)(a) codifies the 

~ttorney-client privilege, which the c0~11-t~ have interpreted as an exelnption falling under the 

protection of RC\h7 41.56.070(1) Sec Hangartilei. 1). Citp ofSeattle, 151 Wh'n2d 439, 90  P.3d 

36 (2004); Soiei I-, Coilvies Pzibl'g Co., 13 1 W n  A p p  882, 902-03, 130 P.3d 840 (2006). 

In regard to the invoices, descriptions of the work done by the attorneys has been 

i.edacted, but the invoices include the date of any billing, !he initials of the individuals billing, 

now much time was billed, and the total billing amount. The redactions to the invoices are in 

the work descriptions of the invoices. Even if the documents were not already exempt under 

(1018335 DOC] 

DEFENDANT'SRESPONSETOPLAINTIFF'SSHOW L E E ' s M A R T ' c O O K ' M A R T 1 " & P A T T E R ~ O N  

CAUSE ORDER - 4 P.S., Inc. . Pacific N o r t h w e s t  L a w  O f f i ces  
1800 One Convention Place , 7 0  1 Pike St ree t .  Seattle. WA . 9elOl-3929 

T e l .  206 .624 .7990  . Tol l  F r e e  877.624.7990 . Fax 206 .624 .5944  



RCM7 4?,56,2C)O. llic inllirmalion cnn~ained in lhe description sectio~? of the attorl~e)~ fee 

in\,oices colllailr ;lito:nc! -clicnr pl.i\liiqcd inirmntion thal would proparl~.  b i  redac~ecl out 

under the J'ubiic records Act. 

Eve11 ii. the d o ~ ~ l m e ~ l t s  ivere not exenlpl fiam the Public Reco~ds  Acl in their entirety: 

1 1 aye. thc (10~1111) 113s prodi~ced reclacted copies of tile in\~oices to b4r M'est and 

t i l c ) ~ ~  portions of tilt a t lo rne~  fee in\:oices t h a ~  have been redacted contain information that is 

enemp~ ~~ircler the Public Records Act. since il iilclucles at tome^^-ciient psi\-iieged 

illformation The Count) has alread) pri.\,ided Mr. W'es~ with luore than it is requircd to 

pl-ovide him with under the facts of lliis case, 

C. T h e r e  is no  need for  an in camera review of the requested documents. 

In regard to j~~dicia! review of agencj actions, the Public Records Act specifically 

pro\rides that '-[tllle couri m a )  conduct a hearing based sol:l>~ on affidavits.' R C k '  

4 2 , 5 6 j j O ( j ) .   hi^. A est has indicated that he will seek an in camera re\iew of the record that 

he is seeking, An in camera review o l  the invoices is not required here. where the docun~eilts 

are  clear]^^ within the exemptions provided for in the Public Records Act. 

IJ'. CONCLUSION 

For the seasons providedj the County has s11o~:n cause why the records sought b!; Mr. 

West are exempt froin disclosure under RCW 42.56. The court should therefore dislniss 

M'est's Public Record Act claim. 
F 

DATED this Id-f  arch, 2007. 

LEE SMART COOK MARTlN & 

Of Attorneys f & ~ e f e n d a n t  
Thurston County 

(IOIXIlI DOC! 

DEFENDANT'SRESPONSETOPLAINTIFF'SSHOW L E E ~ s M A R T C O O K ' M A K T ' N p ' P A T T E R s O N  

CAUSE ORDER - 5 P.S., Inc. . Pacif~c Northwest Law Offices 
1800 On€ Convention Place . 7 0  1 Pike Srreer . Seattle. WA . 9 8  10 1-3929 

Te l .  2 0 6 . 6 2 4 . 7 9 9 0 .  Toll Free 8 7 7 . 6 2 4 . 7 9 9 0 .  Fax 206 .624  5944 
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15 I matter upon Plajn!ifiTs Motioil for Orde: Sio\\.ing Cause, and rhc Court 11~\~ing ie~riewed the 1 

4 

- 
3 

7 

16 files and pleadings herei~?. including: I 

I 

~ SUPERlOR COURT OF M ASI-1lNlC;TON FOR h4450h COUKT)' 

17 11 1 .  Plaintiffs Motion for Orde:. Sho~ving Cause; 1 
Court's Order Granting Plaliltiff s hilotion for Order Shouing Cause I 

h 1 

19 1 3. Dcfe~~dant 's  Response to PlaintifFs Showing Gal-~se Order; 1 

9 

l o  

j 
I- 
13 

i 4 

20 1 4. Declaration of h4ichael A. Patterson il: Opposilioll tc PlaintifFs Motion for 

~R'1.1-ICR S WEST, I 

I ' I NO 07-2-00108-9 
Plalntif?. 1 T S  

1 ORDER 019 I'L.PAmTIFF'S SHOA' 

I w@a 
CAUSE ORDER 

1 I.l3ii(S!Or\ COUNI Y; -Dl 
I 

Defendant I 

1 
I 

TIHIS MATTER, hav~ng  come regula:-l! before :he Court 11; the above-capt~oned 
I 

21 i Order Sliowing Cause; 1 
I 

22 1 5 , - . ~ 3 - ~ j : ~ . i n t i f f i ~ ~ o S i i i d ~ d ' a 1 1 t  s Kespon s e 20 P - ' l a T f f 3 % ? & 1 3 - 3 \ j t . i ~ =  
I 

24 11 , 
Defendant's Reply in Support 01 Llefendant's iiesponse to PlaintifFs Showing 

25 1 Cause Order; 

~ l U l 8 5 ~ 1  DOC 

ORDERONPLAINTITF'SSHOWCAUSI~ORDER-I L E E S M A R T C " O K M A R T i N & P A T T E R s O N  

P S lnc Pacific N o r r h w e s r  Law O f f ~ c e s  
1800 One Convention Place 701 Pike S r rec r  Seattle WA 98 10 1-3929 

T e  206 624 7990  T o l l  F r e e  877 621 7 9 9 0  Fax 206 6 2 4  5941 



I .  T h e  recorcl !-equcstcd b ~ .  Ar;hu!- M'est (sllorne?; fze invoices f rom counsel  ili tlls 

1: 7 

I . 7 - ~ I L < , ~ ~ . ~ C { ' ~  D E L I  i ~ \ n  P C  I,-~;~-L- P $  ~ ~ + k e ~ ~ f  
I 

t 

+ , ,,&';L, f ,..-a o? CW Q - i 3  
? - I 

I 
> 

3 6 ~ \ ~ , i ~ - A ~ , \ ~ ' i  L . \ C )  !Q, sLLrrd- c$ ~ ! ; L i 9 ~ a x ~ 1 ! 7 ~ x c w  yr LJ2J .&& 

7 1 Bi.oyI(~ case) is cnenip: from d!sclosurr uncle; RCA7 4256,290. i 

4 

7 - ,  'The ccon  \ \ l i l i  no1 conlpcl the produc~ior,  o i l h e  requested record 

3 ,  I-'lai~-iti~Fs I'ublic Records Act claim is dismissed with prejudice. 

a:iil tiic Cour-I being o ~ l ~ e r \ + , i s c  ~LII!! d:!\~iscd i!: the  premises, NC)M1. THEPdFOKE. I7 1 
I 

4 plai~l~ilfs Complain! in the above-capiioned nlatter is dismissed ~ v i t h  prrjudict 1 

DOYE N OPEN COURT this d n ~  of I ' v ~ w y ~  .2OC7. 
.-I--?-: 

2-63 

JUDGE / C-101-EL 

Presented by 

LEE: Sh4ART, COOK, MARTIN 
& PATTERSON, P.S. ,  INC. 

Or At~orneys for Defendants 

1 I C I B S S I  U O C )  
OIu)ERONpLAINT[FI:SSHOWCAUSEORDER-2 L E E S M A R T C O O K M A R T i N g P A T T E R S O N  

P S Inc D a c ~ f ~ c  N o r r h w e s r  Law Offices 
1800 One Convenr~on Place 70 1 P ~ k e  Strcer Scattle WP 98 10 1-3929 

T E ~  206 6 2 4  7 9 9 0  To !  F r e e  877 624 7 9 9 0  F a x  206 6 2 d  5944 



11018231 U U C l  

3RDER ON PLAINTIFF'S SHOVii CAUSE ORDER - 3 
L E E . S M A R T . C O O K . M A R T I N  & P A T T E R S O N  

P.S.. Inc . P-ciiic Norrhwes: Law Offices 
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M'ashlngton C'ourts - Search Casc Rcco~.ds Page 1 01'5 

Courts Home ( Search Case Records Search 1 Site Map I -'/ eservice Center 

Home Summary Data & Reports Request a Custom Report Resources & Links Get Help 

Superior Court Case Summary About Dockets 

Court: Mason Co Superior Ct 
Case Number: 07-2-00108-9 You are v iew~nq the case dock 

summary.  Each Court level us 
termrnology for this in format~c 

Sub Docket Date Docket Code Docket Description M i ~ c  Info court levels, i t  is a l ist  o f  activ 
documents related t o  t h e  casc 

200.00 mun ic~pa l  court dockets tend 1 
case details, whrle superior co 
themselves to  offlcral docume 
related t o  the case. 

02-12-2007 $FFR Filing Fee Received 
PLAOOOl West, Arthur S 

- 02-12-2007 CICS Case Information Cover 
Sheet 

If you are viewing a distrrct m 
appellate court docket, you m 
see fu ture court appearances 
dates i f  there are any. Since s 

1 02-12-2007 SM Summons 
Copy/not Original 
Signature 

2 02-12-2007 CMP Complaint/plaintiff's 
Original 

generally calender therr caselc 
systems, this search too l  canr 
superior court calendering infc 

3 02-16-2007 NTAPR Notice Of Appearance 
ATDOOOl Patterson, Michael 

Alexander 
- 02-16-2007 AFSR Affidavit/dclr/cert Of 

Service 

4 02-23-2007 MT Motion -show Cause 

Contact Information 

Mason Co Superior Ct 
419 N 4 th  St, FI 2 

Motion -show Cause 

Notice 03-05- 
Show Cause 2007MT 

PO Box X 
Shelton, WA 98584-0078 
Map & Directions 
360-427-9670[Phone] 

360-427-8443[Fax] 

Visit Website 

6 02-23-2007 NT 
ACTION 

6 02-23-2007 NT 
ACTI 0 N 

Notice 03-05- 
Show Cause Continued To 2007MT 

7 02-27-2007 NTMTDK 
ACTION 

Note For Motion Docket 03-12- 
Def's Mt To Dismiss 2007MT 
Claims 

Disclaimer 

7 02-27-2007 NTMTDK 
ACTI 0 N 

Note For Motion Docket 03-12- 
Wendy Larsen, Mike 2007MT 
Patterson Office 

Thls rnformatlon IS p rov~ded  fc 
reference materral and 1s no_t 
record. The offlcral court recor 
b y  the court of record Coprr 
documents are not  avarlable a 
and will need t o  be ordered f r  
record. 

7 02-27-2007 NTMTDK 
ACTION 

Note For Motion Docket 03-12-  
Confirmed Hearing 2007MT 
3/7/2007 

02-27-2007 AFSR Affidavit/dclr/cert Of 
Service 

The Adrnrnlstrative Office of t t  
Washington State Courts, and 

8 03-01-2007 MTDSM Motion To Dismiss 
Claims/defls 

9 03-01-2007 AFSR Affidavit/dclr/cert Of 

State County Clerks : I) Do n 
the  information IS accurate o r  
Make no  representations rega 
ident i ty of any person whose I 

this cour t  case and name sear 



Search C a s ~  I<CCOI-~S Page 2 01' 5 

not  assume any l i a b i l ~ t y  result 
release or use of the  data o r  I 
v e r ~ f y  the ~n fo r rna t~on ,  the use 
personally consult the "offlclal 

Service 

Objection / Opposition To 
Pla's Mt 
For Show Cause 
Order,etc 

DCLR Declaration Of Michael 
Patterson 

Affidavit/dclr/cert Of 
Service 

AFSR 

HCNTSTP 
ACT10 N 

Hearing Continued: 03-12- 
Stipulated 2007MT 
Show Cause 

Objection / Opposition To 
Pla's Mt  
For Show Cause Order 

DCLR 

AFS R 

MTAF 

Declaration Of Michael 
Patterson 

Affidavit/dclr/cert Of 
Service 

Motion And 
Affidavit/declaration 
To Strike/plals 

RPY 

DCLR 

Reply/def's I n  Support Of 
Motion 

Declaration/supplemental 
Of Michael 
Patterson 

Affidavit/dclr/cert Of  
Service 

AFSR 

DCLR Declaration/Znd 
Supplemental Of 
Michael Patterson 

ORGMT Order Granting 
Motion/peti t ion 
To Dismiss/public Act 
Claim Remains 

ORTSC 
ACT1 0 N 

Order To Show Cause 03-26- 
Show Cause 2007MT 

MTHRG Motion Hearing 

DCLR 

DCLR Declaration/pla's Re 
Counsel's 
Lack O f  Author i ty  To 
Represent 

Declaration/pla's Re 
Counsel's 
Thurston County 

DCLR 

Response/defls To Pla's 
Show Cause 
Order 



Page 3 0 1' 5 

DCLR Declaration Of Michael 
Patterson 

AFSR Affidavit/dclr/cert Of 
Service 

MTRC Motion For 
Reconsideration/pla's 

RPY Reply I n  Support Of 
Disclosure Or 
I n  Camera Review 

RPY Reply/defls I n  Support Of 
Def's 
Response To Pla's Show 
Cause Order 

AFS R Affidavit/dclr/cert Of 
Service 

ORSC 

MTHRG 

MTRC 

Order On Show Cause 

Motion Hearing 

Motion For 
Reconsideration 

Notice Of Issue 04-16- 
Mt To Reconsider Order 2007MT 
Of 3-26-07 

NTIS 
ACTI 0 N 

OB 
DCLR 

Objection / Opposition 

Declaration Of  Michael 
Patterson 

Affidavit/dclr/cert Of 
Service 

AFS R 

Notice/plals Supplemental 
Exhibit 

HSTKIC Hearing Str icken: I n  
Court Other 

Notice Of  Appeal To Court 
Of Appeal 

NACA 

$FFR 
PLAOOOl 

NTIS 
ACTI 0 N 

Filing Fee Received 250.00 
West, Arthur S 

Notice Of Issue 05-07- 
Motions To Reconsider 3-  2007MT 
12  & 3-26 

NTIS 
ACT10 N 

Notice Of Issue 05-07- 
Orders/confirmed/west/4- 2007MT 
25-07 

Notice Of Issue 05-07- 
Confirmed/west/5-2-07 2007MT 

NTIS 
ACTI 0 N 

TRLC Transmittal Letter - Copy 
Filed 
Nacalorder On Pla's Show 
Cause Or 

TRLC Transmittal Let ter  - Copy 
Filed 



Page 4 of' 5 

Order Granting Def's Mt 
To Dismiss 

TRLC Transmittal Letter - Copy 
Filed 
To Coa/filing Fee Pd/no 
Afsr 

ORDYMT Order Denying 
Motion/petition 

MTHRG 

CRRSP 

Motion Hearing 

Correspondence From 
The Court Of 
Appeals 

Correspondence From 
The Court Of 
Appeals 

Designation Of Clerk's 
Papers 

CRRSP 

DSGCKP 

LTR Letter Re Costs Of Clerk's 
Papers 

MTSC 
ACTION 

Motion For Order To 
Show Cause 
Confirmed By Arthur 
West 9/18/07 

MTS C Motion For Order To 
Show Cause 

NTIS 
ACT1 0 N 

Notice Of Issue 09-24- 
Mt For Order To Show 2007MT 
Cause 1:30 

NTIS 
ACT10 N 

Notice Of Issue 09-24- 
Mt To Vacate 2007MT 

NTI S Notice Of Issue 
See # 5 4  

N ACA Notice Of Appeal To Court 
Of Appeal 
Amended 

DSGCKP Designation Of Clerk's 
Papers 
Amended 

CLP Clerk's Papers Sent 
Supplemental 
Amended Notice Of 
Appeal #56 

CLP 

RSP 

Clerk's Papers Sent 

Response Of Def I n  
Opposition 
To Plaintiffs Mt For Show 
Cause 

DCLR Declaration Of Michael 
Patterson 
I n  Support Of Def Resp I n  
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6 1  09-20-2007 DCLR Declaration Of Michael 
Patterson 
Sition To Plaintiffs Mt For 
Show 

6 1  09-20-2007 DCLR Declaration Of Michael 
Patterson 
Cause Order 

62 09-20-2007 AFSR Affidavit/dclr/cert Of 
Service 

62.1 09-24-2007 RSP 
ACTION 

63 09-24-2007 ORSC 
ACTION 

62.1 09-24-2007 RSP 
ACTION 

63 09-24-2007 ORSC 
ACTION 

Response I n  Support Of 
Show Cause 
Confirmed 10-02-07 
Arthur West 

Order On Show Cause 10-08- 
Confirmed 10-02-07 2007MT 
Arthur West 

Response I n  Support Of 
Show Cause 
Show Cause @ 1:30 

Order On Show Cause 10-08- 
Show Cause @ 1 :30 2007MT 

62.2 09-24-2007 MT Motion To Strike 

64 09-24-2007 MTHRG Motion Hearing 

65 10-01-2007 RSP Responseldef's To Pla's 
Show Cause 
Order On Motion To 
Vacate 

10-01-2007 DCLR Declaration Of Faxed 
Document 

66 10-01-2007 DCLR Declaration Of Michael 
Patterson 

67 10-05-2007 RPY Reply I n  Support Of 
Vacation 

68 10-08-2007 MTHRG Motion Hearing 
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ARTHUR S. WEST, 1 NO. 07-2-001 638-9 
Plain t iff  ) 

1'. ORDER ON 

TI-IUWSTON COUNTY, et al, ) RECONSIDERATION 
Respondents. 

This matter having come before thecourt on Maj. 7,2007. 011 plaintiff's 2 motions for 

reconsideration, and the Court being fully advised in the premises? the Court enters the following 

order. 

Plaintiff's motions for reconsideration are denied. 

And the same is hereby ORDERED-this 7th d q  of ma), 2007. 

Presented by 

Arthur West 

Thurston County 

JUDGE i 

ORDER ON ARTHUR WESf 
120 State Ave N.E. #I497 

RECONSIDERATIOS Olympia, WA. 98501 
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CERTIFICATION OF ENROLLMENT 

SUBSTITUTE SENATE BILL 5340 

Chapter 317, Laws of 2007 

60th Legislature 
2007 Regular Session 

DISABILITY DEFINITION 

EFFECTIVE DATE: 07/22/07 

passed by the Senare April 20, 2007 
YEAS 46 NAYS 2 

CERTIFICATE 

I, Thomas Hoemann, Secretary of 
the Senate of the State of 

3R?C OWEN Washlnglon, ac here~y certify that 
the attached IS SUBSTITUTE SENATE 

Presxdent of the Senate BILL 5340 as passed by the Senate 
and che House of Representazlves 

Passed by the House Aprll iB, 2007 or- the d a ~ e s  herecn set forch 
YEAS 62 NAYS ? 5 

THOMAS HOE- 
FXANK CHOPP 

Speaker of the House of Representatives 

CHRISTINE GREGOIRE 

Governor of the State of Washington 

Secretary 

FILED 

May 7, 2007 

Secretary of State 
State of Washington 



SUBSTITUTE SENATE BILL 5340 

AS AMENDED BY THE HOUSE 

Passed Legislature - 2007 Regular Session 

State of Washington 60th Legislature 2007 Regular Session 

By Senate Committee on Judiciary (originally sponsored by Senators 
Kline, Swecker, Fairley, Kohl-Welles, Shin, Pridemore, McAuliffe, 
Regala, Murray, Spanel, Franklin, Rockefeller, Kauffman and Keiser) 

REAC FIRST TIME 02/27/07. 

ACT Relating eo the definition of disability in the Washington 

law against discrimination, chapter 49.60 RCW; amending RCW 49.60.04~; 

and creating new sections. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION. Sec. 1. The legislature finds that the supreme 

court, in its opinion in M c i - l a r t y  v. Totem E l e c t r j c ,  127 Wn.2d 214, 137 

P.3d 844 (20061, failed to recognize that the Law Against 

Ciscrimination affords to state residents protections that are wholly 

independent of those afforded by the federal Americans with 

Disabilities Act of 1993, and that the law against discrimination has 

provided such protections for many years prior to passage of the 

federal act. 

Sec. 2. RCW 49.60.040 and 2006 c 4 s 4 are each amended to read as 

follows : 

The definitions in this section apply throughout this chapter 

unless the context clearly requires otherwise. 

(1) "Person" includes one or more individuals, partnerships, 

associations, organizations, corporations, cooperatives, legal 
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representatives, trustees and receivers, or any group of persons; it 

includes any owner, lessee, proprietor, manager, agent, or employee, 

whether one or more natural persons; and further includes any political 

or civil subdivisions of the state and any agency or instrumentality of 

the state or of any political or civil subdivision thereof; 

(2) u~ommissior," means the Washington state human rights 

c~mmission; 

( 3 )  "Emplo~er" includes any person acting in the interest of an 

employer, directly or indirectly, who employs eight or more persons, 

and does not include any religious or sectarian organization not 

organized for private profit; 

(4) llEmployee" does not include any individual employed by his or 

her parents, spouse, or child, or in the domestic service of any 

persm; 

(5) "Labor organization" includes any organization which exists for 

the purpose, in whole or in part, of dealing with employers concerning 

grievances or cerrns or conditions of employment, or for other mutual 

aid or protection in connection with employment; 

(6) llEmployment agency" includes any person undertaking with or 

without compensation to recruit, procure, refer, or place employees for 

ar;_ employer; 

( ? )  "~arital status" means the legal status of being married, 

single, separated, divorced, or widowed; 

(8) ll~ational origin" includes "ancestry" ; 

(9) " ~ u l l  enjoyment of1! includes the right to purchase any service, 

commodity, or article of personal property offered or sold on, or by, 

any establishment to the public, and the admission of any person to 

accommodations, advantages, facilities, or privileges of any place of 

~ublic resort, accommodation, assemblage, or amusement, without acts 

directly or indirectly causing persons of any particular race, creed, 

color, sex, sexual orientation, national origin, or with any sensory, 

mental, or physical disability, or Ehe use of a trained dog guide or 

service animal by a ((diszbled)) person with a disability, to be 

treated as not welcome, accepted, desired, or solicited; 

(10) "Any place of public resort, accommodation, assemblage, or 

amusement" includes, but is not limited to, any place, licensed or 

unlicensed, kept for gain, hire, or reward, or where charges are made 

for admission, service, occupancy, or use of any property or 
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facilities, whether conducted for the entertainment, housing, or 

lodging of tvacsient guests, or for the benefit, use, or accommodation 

3f those seeking health, recreation, or rest, or for the burial or 

other disposition of human remains, or for the sale of goods, 

merchandise, services, or personal property, or for the rendering of 

personal services, or for public conveyance or transportation on land, 

water, or in the air, including the stations and terminals thereof and 

the garaging of vehicles, or where food or beverages of any kind are 

sold for consumption on the premises, or where public amusernext, 

entertainment, sports, or recreation of any kind is offered with or 

without charge, or where medical service or care is made available, or 

where the public gathers, congregates, or assembles for amusement, 

recreation, or public purposes, or public halls, public elevators, and 

public washrooms of buildings and structures occupied by two or more 

tenants, or by the owner and one or more tenants, or any public library 

or educational institution, or schools of special instruction, or 

nursery schools, or day care centers or children's camps: PROVIDED, 

That nothing contained in this definition shall be construed to include 

or ap2ly to any institute, bona f i d ~  club, or place of accommodation, 

which is by its nature distinctly private, including fraternal 

organizations, though where public use is perniitted that use shall be 

covered by this chapter; nor shall anything contained in this 

definition apply to any educational facility, columbarium, crematory, 

mausoleum, or cemetery operated or maintained by a bona fide religious 

or sectarian institution; 

(11) "Real property" includes buildings, structures, dwellings, 

real estate, lands, tenements, leaseholds, interests in real estate 

cooperatives, condominiums, and hereditaments, corporeal and 

incorporeal, or any interest therein; 

(12) "Reai estate transaction" includes the sale, appraisal, 

brokering, exchange, purchase, rental, or lease of real property, 

transacting or applying for a real estate loan, or the provision of 

brokerage services; 

(13 ) ll~wellingl' means any building, structure, or portion thereof 

that is occupied as, or designed or intended for occupancy as, a 

residence by one or more families, and any vacant land that is offered 

for sale or lease for the construction or location thereo~ of any such 

building, structure, or portion thereof; 
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(14) llSexll means gender; 

(15) "Sexual orientation1' means heterosexuality, homo~exualit~r, 

bisexuality, and gender expression or identity. As used in this 

definition, "gender expression or identity" means having or being 

perceived as having a gender identity, self -image, appearance. 

behavior, or expression, whether or not that gender identity, self- 

image, appearance, behavior, or expression is different from that 

traditionally associated with the sex assigned to that person at birth; 

(16) "~ggrieved person" means any person who: (a) Claims to have 

been injured by an unfair practice in a real estate transaction; or (b) 

believes that he or she will be injured by an unfair practice in a real 

estate transaction that is about to occur; 

(I:) "complainant" means the person who files a complaint in a real 

estate transaction; 

(18) llRespondentll means any person accused in a complaint or 

amended complaint of an unfair practice in a real estate transaction; 

(19) "~redlt transaction1 includes any open or closed end credit 

transaction, whether in the nature OF a loan, retail installment 

transaction, credit card issue or charge, or otherwise, and whether for 

personal or for business purposes, in which a service, finance, or 

interest charge is imposed, or which provides for repayment in 

scheduled payments, when such credit is extended in the regular course 

of any trade or commerce, including but not limited to transactions by 

banks, savings and loan associations or other financial lending 

institutions of whatever nature, stock brokers, or by a merchant or 

mercantile establishment which as part of its ordinary business permits 

or provides that payment for purchases of property or service therefrom 

may be deferred; 

(20) ll~amilies with children status1I means one ol- more individuals 

who have not attained the age of eighteen years being domiciled with a 

parent or another person having legal custody of such individual or 

individuals, or with the designee of such parent or other person having 

such legal custody, with the written permission of such parent or other 

person. Families with children status also applies to any person who 

is pregnant or is in the process of securing legal custody of any 

individual who has not attained the age of eighteen years; 

(21) "covered multifamily dwelling" means : (a) Buildings 
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ccnsistinq of four or more dwelling units if such buildings have one or 

more elevators; and (b) ground floor dwelling units in other buildings 

consisting of four or more dwelling units; 

(22) llPremLses" means the interior or exterior spaces, parts, 

components, or elements of a building, including individual dweliing 

units and the public and common use areas of a building; 

(23) "Dog guide" means a dog that is trained for the purpose of 

guiding blind persons or a dog that is trained for the purpose of 

assisting hearing impaired persons; 

(24) llServLce animal" means an animal that is trained for the 

purpose of assisting or accommodating a i(diz;blcd per--n13)! sensory, 

mental, or physical disability of a werson with a disability; 

(25) (a) llDisabilityrl means the presence of a sensory, mental, or 

physical impairment that: 

ji) IS medically coqnizable or diagnosable; or 
, . 
(11) Sxists as a record or history; or 

(iii) Is perceived to exist whether or not it exists in fact. 

(b) fi disability exists whether it is temporary or permanent, 

common or uncommon, rnltiqated or unmitiqated, or whether or not it 

limits the ability to work qenerally or work at a particular i o b  or 

whether or not it limits any other activity within the scope of this 

chapter. 

(c) For purposes of this definition, "impairment" includes, but is 

not limited to: 

(i) Any phsrsioloqical disorder, or condition, cosmetic 

disfiqurement, or anatomical loss affectinq one or more of the 

followinq body systems: Neuroloqical, musculoskeletal, special sense 

orqans , respiratory, includinq speech orqans, cardiovascular, 

re~roductive, disestive, qenitor-urinary, hemic and lymphatic, skin, 

and endocrine; or 

(ii) Anv mental, developmental, traumatic, or psycholoqical 

disorder, includinq but not limited to coqnitive limitation, orqanic 

brain syndrome, emotional or mental illness, and specific learninq 

disabilities. 

(dj only for the purposes of qualifyins for reasonable 

accommodation in employment, an impairment must be known or shown 

throuqh an interactive process to exist in fact and: 
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(1) The impairment must have a substantially limitinq effect upon 

the individual's abilitv to perform his or her job, the individual's 

ability to apwlv or be considered for a job, or the individual ' s access 

to equal benefits, privileqes, or terms or conditions of employment; or 

(ii) The employee must have put the employer on notice of the 

existence of an impairment, and medical documentation must establish a 

reasonable likelihood that enqaqinq in j 3b functions without an 

accommodation would aqqravate the impairment to the extent that it 

would create a substantially limitinq effect. 

(e,) For purposes of (c i )  of this subsection, a limitation is not 

substantial if it has onlv a trivial effect. 

NEW SECTION. Sec. 3. This act is remedial and retroactive, and 

applies to ail causes of action occurring before July 6, 2006, and to 

all causes of action occurring on or after the effective date of this 

act. 

Passed by the Senate April 20, 2007. 
Passed by the House April 18, 2007. 
A~proved by the Governor May 4, 2007. 
Filed in Office of Secretary of State May 7 ,  20C7. 
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