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This case is NOT about arguing against the value

of regulations, such as building and health codes.

Instead, it argues that local governments must
adopt those regulations in accord with

Washington law, else the regulations are invalid.

“So every time you bring up (the invalid-code issue),
Mr. Sager, it is going to be denied. You have to move
on. If the Court is wrong in doing that and the
Supreme Court happens to accept your notice of appeal
as a writ for discretionary review and reverses me, then
P’ll listen.”

Judge Richard Strophy

July 8, 2005

Quoted on page 15 of
appellant’s opening brief.




A. Statement of the Case and Summary of the Argument

1. Thurston County is suing Merrell Sager, because Mr. Sager built his house and a
septic system in 1989 and a carport in 2000 all without building permits. The
county argues that because a 2004 appellate court ruling dispensed with Mr.
Sager’s main defense (the codes are invalid), Mr. Sager had to challenge that
issue back then, not now.

2. Mr. Sager argues that the county (a) failed to properly adopt the relevant codes
and so lacks jurisdiction to sue, (b) is blocked by the fact that it delayed action for
more than a decade, and (c) is also blocked, because it did not appeal the 2004
appellate court ruling which kept the code-invalidity issue alive for remand, (d)
cannot successfully argue res judicata for several reasons, and that (¢) the codes —
being invalid — are still not effective for any Thurston County resident

3. This is a case where the local authority failed to follow required procedure, but
nevertheless thought it could bulldoze a county resident. The resident was

stubborn, and legally correct and has arrived at the door of the supreme court.

ARGUMENT

B. Invalidity Of The Underlying Codes.

1. Introduction. It is worth noting that San Juan County actually allows
owner/builders to skip the building permit stage until the house is sold, and the
Washington Supreme Court has ruled that to be a proper exercise of the county’s

power. See State ex rel. Graham v. San Juan County, 102 Wash.2d 311, 686 P.2d

1073 (1984). The point is, this confirms that Mr. Sager’s position is not
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fundamentally unreasonable, as it corresponds to the judgment of one of the
counties in Washington. Whether Mr. Sager is acting in accordance with the
Thurston County building codes is at issue.

2. Mr. Sager is claiming that Thurston County has NOT properly established such
codes. He further argues that Thurston County has mishandled its own timelines,
so that it is now blocked from any enforcement action on the house and septic
system.

3. As the following discussion will show, it is NOT correct for the county to claim
that the invalid-code issue (a) has already been litigated in the pre-appeal court,
and so should be precluded, and/or (b) was decided by the appellate court on
August 17, 2004, and so should be precluded and/or (c) that, because Mr. Sager
did not appeal the appellate court ruling, he is therefore precluded now from
arguing the invalid-code issue.

4. The basic legal reality underlying this entire case is the invalidity of the

underlying codes. Once it is realized that the codes are invalid, then the chain of

reason goes as follows.

e RCW 36.32.120 (7) lists requirements for a code to be effective. The adoption
of building, health, and plumbing failed to follow RCW 36.32.120 (7).

o Therefore the building and plumbing codes never came into effect.
Prosecutor has no authority to enforce these codes that do not legally exist.

e Thurston County Superior Court has no jurisdiction to hear any case based on
those non-existent codes.

o Without authority or jurisdiction, no prosecution of Mr. Sager is proper.

Otherwise summarized as “No code, no case.”
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5. The importance of proper hearings in code adoption is clearly and unequivocally

stated in RCW 36.32.120(7). [EX. 1: Relevant text of RCW 36.32.120(7)]

6. This point is also made in Fleming v. City Of Tacoma, 81 Wash.2nd 292, (1972)
(“Where the law expressly gives the public a right to be heard . . . the public
hearing must ... meet the test of fundamental fairness”) Fleming cited Smith v.
Skagit County. '/ No hearing is in any way fair if no public notice is given letting
the public know of the hearing.

7. Failure to File Code Draft in County Auditor’s Office. Beyond the issue of the
failure of the county to properly publicize the relevant hearing, the county failed
RCW 36.32.120 (7) in another way: that is, by not timely filing the text of the
proposed code with the county auditor. This was confirmed by County Auditor
Kim Wyman. [EX. 2: Copy of July 7, 2005 letter from the Office of the
County Auditor. This letter is also found in the Declaration of Merrell C.
Sager with Brief Showing Cause Why Stay of Warrant of Abatement Should

Be Permanently Stayed (as Exhibit 1), at CP, 238-249.]

“In Smith v. Skagit County, “* """ "'°, 739, 453 P.2d 832 (1969), we said: Where the law expressly
gives the public a right to be heard . . . the public hearing must, to be valid, meet the test of fundamental
fairess, for the right to be heard imports a reasonable expectation of being heeded. Just as a hearing fair in
appearance but unfair in substance is no fair hearing, so neither is a hearing fair in substance but appearing
to be unfair. In Smith we focused our attention upon defects in the hearing itself rather than upon motives
of the members who conducted the hearing. We held that hearings before the county planning commission
and board of county commissioners failed to meet the test of fairness. We were particularly disturbed by
the planning commission's closed executive session to which proponents were invited and opponents
excluded, and by the county commissioners' refusal to allow opponents to present their views on certain

occasions.
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8. County Commissioners’ Records. Ironically, the Thurston County
Commissioners, the group who failed to follow the RCW 36.32.120 (7) code-
adoption requirements in the first place, admitted to Mr. Sager that they do not
have any record of any publication of any notice for the relevant hearing. [EX. 3
copy of letter from the county commissioners in October 7, 2005, found in
Motion for the Stay of Proceedings and Affidavit of Merrell C. Sager, also
found in Exhibit C within CP 143-153.]

9. Most conclusively, Mr. Sager has submitted photocopies of the relevant parts of
the newspapers from the time at issue showing the absence of the required public
notice. (Rarely can one prove a negative, but he has done it.) The county, for its
part, has NEVER provided any photocopies showing that the notices were
actually published. [See May 25, 2006 Declaration and Reply to Motion for
Abatement and Contempt Sanctions. Newspaper copies are in exhibit 3,

found within CP 182-207.]

C.Issue Preclusion in Washington Law.

In the respondent’s opening brief, on page 13 at subsection ii), the county begins
arguing that Mr. Sager is time barred (res judicata/issue preclusion) from addressing
the code-invalidity issue because, according to the county, Mr. Sager did not
challenge the appellate court rule and because that issue “time and time again ... has
been defeated.” Mr. Sager showed in his opening brief that the issue was alive and

kicking after the appellate court ruling and that the lower court never did address it,
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but just brushed it aside on the unfortunate assumption that it had died in the appellate
court. Mr. Sager elaborates on res judicata.

Res judicata (issue/claim preclusion) is an equitable doctrine and has four
requirements: (1) identical issues; (2) a fully adjudicated case; (3) same party or

one in privity; (4) the doctrine must not work an injustice. Southcenter Joint Venture

v. National Democratic Policy Committee, 114 Wn.2d 414, 418, 780 P.2d 1382
(1989) All four requirements must be met before res judicata would apply to block
the litigation of claims in a subsequent proceeding. In the Sager matter, three of the
requirements are not met: (1) the issues are not identical; (2) there was no final
judgment on the merits, and while (3) the parties are the same, (4) justice will be
thwarted if the doctrine is applied. [EX. 4: Excerpt from Phillip Trautman’s law
review article, Claim And Issue Preclusion In Civil Litigation In Washington.]
1. Lack of Identity of Issues (#1)

a. In 2000, Thurston County filed suit against Merrell Sager charging lack of a
building permit. Mr. Sager’s defense included, among other things, clear
proof that the underlying codes had not been properly adopted according to
RCW 36.32.120(7).

b. In the pre-appeal phase of the superior court case, Judge Berschauer made a
sweeping grant of summary judgment ruling in favor of the county, but which
ruling did not specify the issues to be included.

c. This is relevant, because, on remand, in the July 8, 2005 transcript in the post-
appeal superior court case, Judge Richard Strophy was not able to determine
which issues were in play. Judge Strophy, admitted in open court that he did
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no know which issues Judge Berschauer included in his summary judgment
ruling and which ruling was the subject of that 2004 appeal. [EX. 5: Excerpt
from page 47-48 of transcript quoting Judge Strophy’s confusion, also
found on page 14 of appellant’s opening brief. Also found in CD from
Aurora Shackell, under transcript of July 8, 2005 hearing.]

d. This confusion by the sitting judge, together with the failure of the appellate
court to dismiss Mr. Sager’s code-validity claim makes it impossible to say
which issue is identical to the code validity claim in either the pre-appeal case,
or the appellate case, or in the post-appeal superior court trial.

e. Therefore, no identity of issues. (#1)

2. Issue Not Fully Litigated. (#2)

a. A similar analysis shows that the code-validity issue was not fully litigated. If
Judge Berschauer was not clear, and if the appellate court did not rule on the
code-validity issue, and if the post-appeal superior court (Judge Strophy) did
not allow the issue to be presented, then there was in no way a full
adjudication of the issue.

b. In Woeppel v. Simanton, 53 Wn.2d 21; 330 P.2d 321 (1958), the Washington
Supreme ruled on applying res judicata to an issue inadequately presented in

an earlier action. The court refused to apply res judicata. Q

* "That in the ... Final Report ... , defendant ..., mentioned ... a trustee account ... and expressly stated
that said ... account had no bearing .... That there was no evidence in the ... hearing on the ... Report ...,
the Court did not consider it and the objecting guardian did not present any evidence pertaining to the said
... payment.” Res judicata was not applied, because the issue had not been fully litigated. Woeppel v.
Simanton, 53 Wn.2d 21; 330 P.2d 321 (1958)
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3.

4.

¢. One cannot have a matter about which the superior court is confused and
which the court refused to even entertain any consideration, and still claim
that the matter was fully adjudicated.

d. Therefore, no full adjudication of the code-validity issue. (#2)

Identity of Parties (#3).

a. Itis true that there is identity of parties throughout this case. (#3)

The Doctrine Must Not Work An Injustice (#4)

In this case, any dismissal of Mr. Sager’s argument based on issue preclusion would

work a large injustice for the following reasons.

Mr. Sager would be prosecuted under statutes that never had legal existence.

The penalties against Mr. Sager would be huge even though the county has never

shown any damage in any way against any party by Mr. Sager’s failure to get a
building permit. (San Juan County allows non-permitted owner-built houses.)

Mr. Sager would be penalized for his actions by the county’s law suit that was
filed a decade after Mr. Sager had failed to get the permit (regarding his house
and septic system), contrary to the requirements of the statute of limitations, a
legal flaw Mr. Sager pled from the very outset. [EX. 6: Copy of relevant page
from Mr. Sager’s April 3, 2003 second set of interrogatories and requests for
production [also showing the prosecutor’s response]. (Included in
accordance with RAP 10.4(c).)]

While the carport was timely addressed by the county, Mr. Sager found out that
he was being prosecuted under a later code, TCC 14.20.012, which ALSO had not

been properly adopted according to RCW 36.32.120 (7).

Even if Mr. Sager were to be thrown out of court for some reason, the codes are

still invalid and any other county resident would continue to have the same

claim.
The legal fact is that the statutes under which Sager is being penalized have no

legal effect, because they were invalidly adopted. No interpretation of law allows
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the government to penalize a citizen without the authority of law. In Thurston
County, these underlying codes NEVER became “effective,” in the terminology
of RCW 36.32.120 (7). Therefore, it is unjust for the county to take legal action
against Merrell Sager based on those “non-existent” codes.

6. No code, no case.

D. Clean Hands Doctrine and Issue Preclusion. Misconduct by
Thurston County

In addition to the failure of this case to meet the requirements to apply issue
preclusion/res judicata, the repeated misconduct of the Thurston County prosecutor
denies to him the clean hands status needed to invoke this equitable doctrine.
By “misconduct,” Mr. Sager is not referring to merely opposing legal arguments. Mr.
Sager is addressing improper and unethical conduct that ran counter to court
procedures and professional ethics and improperly blocked Mr. Sager’s presentation
of his case
Additionally, the enforcement of the rules against Mr. Sager, and the tolerant attitude
of the court to violations of the rules by the county tells of the tone in the courtroom.
Here follows a list of six occurrences of misconduct, each of which hobbled Mr.
Sager’s ability to present his case. The court’s toleration of this misconduct is also a
disturbing factor.
1. On April 3, 2003, Sager filed a second set of interrogatories that sought answers
related to the adoption of the codes. 3/ [EX. 6: Copy of relevant page from

Mr. Sager’s April 3, 2003 second set of interrogatories and requests for

3 the first set was simply ignored by the county.
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production [also showing the prosecutor’s response]. (Included in

accordance with RAP 10.4(c).)] The response by the Thurston County

prosecutor was to write “N/A” (not applicable) in these answers to these

interrogatories, including questions about the code adoption process and about the

time lapse between the construction of the house and the initiation of action by the

county.

a. On May 2, 2003, Sager filed a motion to compel discovery. [EX. 7: Copy of
the motion to compel. (Included in accordance with RAP 10.4(c).)]

b. The court refused to enforce the motion to compel.

¢. Had Mr. Sager’s discovery attempts been properly addressed — especially
related to the expired limitation of action period and the failure to follow
proper code adoption procedures — most of this case would have ended in
2003.

2. On July 8, 2005, Donald Peters marked a main piece of Mr. Sager’s evidence — a
letter from the county auditor, Kim Wyman, stating that the building codes had
not been timely filed in her office — to be destroyed. [EX. 8: Copy of July 8,
2005 Exhibit(s) list, showing that Mr. Peters marked Mr. Sager’s exhibit to
be destroyed; also found at CP 135-136.]

3. On September 9, 2005, in a hearing on Sager’s motion to void judgment and void
ordinances, the Thurston County Court denied Sager’s objection to improper
service which prevent Sager from having the pleadings before the hearing. The
transcript shows Sager’s confusion and his objection, and shows that the judge

trivialized Mr. Sager’s objection to not receiving the pleadings by the irrelevant

Merrell C. Sager Page 10 Olympia, WA 98512
9845 Littlerock Road (360) 754-0487



reply that mail delivery was permitted (mail delivery had not been an element),
and then did not follow up enough even to ask the county for proof of service.
[EX. 9: Copy of Transcript of September 9 hearing, pages 15-17 hearing
showing court directly disregarding CR-5(b) over Sager’s objections.
(Included in accordance with RAP 10.4(c).)] This told Mr. Sager that, while
the civil rules could be used against him, they would not be applied to protect
him; in this case, meaning his right to present his case.

4. Even more blatantly in violation of the equitable demands to be fulfilled to justify
issue preclusion, or to just have a proper trial, in 2005, the prosecutor actively
misled the superior court precisely on the code-invalidity issue. On October 14,
2005, an assistant county prosecutor, Allen Miller, presented exhibits to the
superior court as if the exhibits showed that publication had occurred; there was
no other reason to introduce the exhibits.. [EX. 10: Excerpt from October 14,
2005 transcript quoting Mr. Miller’s assertions about the notices, page 25,
also found at CP 147.]. What this deputy prosecutor ACTUALLY presented in
court were four typewritten pages containing the text of an announcement of the
relevant public hearing. [EX. 11: Copies of the four typewritten
announcement offered as exhibits to Declaration of Allen T. Miller in
Support of Plaintiff’s Response to Defendant’s Motion to Stay of
Proceedings; also found at CP., 158-174. As mentioned above in section B, 8
(Exhibit 3), even the County Commissioners disagreed with Mr. Miller and the
prosecutor’s office and admitted that there was no publication of the public notice

back then. Aside from the question about when those pages were actually typed,
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they in no way proved actual publication, a basic requirement of RCW
36.32.120(7). This sort of intentional deception is significant. It was described in

Whitmore v. Cox, 38 Wn.2d 530, (1951) ¥

a. The presentation of false evidence by Mr. Miller is fundamental and serious,
because it was intentional deception and it went to the heart of the code-
validity issue.

5. Also at the October 14, 2005 hearing, CR 5 was again ignored, to Mr. Sager’s
disadvantage. Again, the county failed to provide the pleadings in advance of the
hearing, and again, Mr. Sager objected. , [EX. 12: Pages from transcript of
October 14, 2006 hearing, pages 25-28. The transcript is found under its own
name on the CD provided to the court by Aurora Shackell, court reporter
#2439] This time, the court DID ask if there was proof of service, only to learn

that the county had none. However, the judge let that omission pass and ignored

Mr. Sager’s objection. At one point, the judge did offer a continuance, but did not

follow up. The pleadings which were not served on Mr. Sager included the
misleading “notice of publication” documents which Mr. Sager could have easily
attacked, if he had had proper notice of the content of the hearing.

6. On yet another occasion, the rules did not protect Mr. Sager. On July 7, 2006, the

prosecutor, after getting leave to amend a mere clerical error, improperly

4 In deciding that the executor's conduct in that case constituted extrinsic fraud we said:

"The first question to be determined is whether the fraud charged is extrinsic or intrinsic, the reason
being that some cases hold that if the fraud be intrinsic no recovery may be had. All cases hold that
recovery may be had if the fraud be extrinsic.

"Extrinsic fraud is that fraud which denies or prevents a person his opportunity to present at the
trial all of the rights or defenses he is entitled to present.” (Emphasis added.)
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submitted an amended order of abatement which amended order dropped a
nuisance-based code (TCC 14.22.202 ) as grounds for abatement %/, and then
inserted a different (“catchall”) Thurston County code (TCC 14.20.012) f[ with
expanded grounds for abatement action. The prosecutor did this without notifying
Mr. Sager which resulted in Mr. Sager being surprised and unprepared.

a. This is more than a de minimis breach of the civil rules. The prosecutor’s
action resulted in surprise to Mr. Sager’s adequate preparation for the hearing
which he lost. Mr. Sager later found that the new code (TCC 14.20.012) had
also not been properly filed with the county auditor and thus was also invalid
and therefore not a proper basis for prosecution. Exhibit 2, a letter from the
county auditor, lists the ordinances/codes that were not timely filed with the
auditor. Mr. Sager examined this list for confirmation that these ordinances
had been published, but found that most had not been published. [EX. 13:
List of relevant ordinances and source page with history of TCC
14.20.012. These ordinances had NOT been published, as shown by the
newspaper attachments in Exhibit 13.] However, by then the hearing had
been lost. Again, the civil rules had not been equitably enforced. Mr. Sager

showing up at the hearing (a) prepared to argue the now-dropped nuisance

" 14.22.302 Abatement of dangerous buildings.
All buildings ... which are determined after inspection by the building official to be dangerous as
defined in this code are declared to be public nuisances and shalt be abated by repair, rehabilitation,
demolition or removal in accordance with the procedure specified in Section 14.22.401 of this code.

(Ord. 11762 § 20 (part), 1998) (Emphasis added.)

14.20.012 Section (R)113 amended--Violations, civil infractions and penalties.
Notwithstanding the existence or use of any other remedy, the Building Official may seek legal or
equitable relief to enjoin any acts or practices and abate any conditions which constitute or will
constitute a violation of this chapter or other regulations herein adopted. (Ord. 13178 § 2 (part), 2004)
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issue but (b) lacking notice of the new code, 14.20.012, with which he was
now charged with violating. Had Mr. Sager gotten proper notice of the
change of codes, he could have come to court and showed that the now-
operative code was not properly adopted either. That, together with the
limitation of action bar to the actions related to the house and septic system,
could have ended the case at that point.

7. Mr. Sager finally sent a letter to the court on July 19, 2006 complaining about the
biased enforcement of the rules. [EX. 14: July 19, 2006 letter from M. Sager
to Judge Strophy.]

a. As shown in Exhibit 2 (Wyman letter) and Exhibit 14 (list of codes not timely
filed), the failure to file with the county auditor or to print public notices
happened many times. The County Auditor, Kim Wyman, listed 28 codes
which had not been marked as filed properly with her office. [See Exhibit 2
above, July 7, 2005 letter from Kim Wyman.] Additionally, the circled
codes are ones that Mr. Sager confirmed had not been published in any
newspaper 10 days prior to adoption. [EX 13: List of relevant ordinances
and source page with history of TCC 14.20.012. ] Mr. Sager did not

examine 100% of the listed codes, so more might also not have been
published.
E. Issue Preclusion — Against Thurston County
Issue preclusion should apply, but the doctrine should apply against Thurston County,

not against Mr. Sager.
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1. Thurston County is time barred from any action against Mr. Sager regarding his

house and his septic system, because the county took no action within the

limitation of action period for any building code violations related to the house or

the septic system. This was well argued on page 29 in the appellant’s opening

brief. [See page 29 of appellant’s opening brief]

2. The county failed to appeal the appellate court’s keeping the invalid-code issue

alive.

a.

Merrell C. Sager
9845 Littlerock Road

One of the foundations of the county’s argument against Mr. Sager’s invalid-
code issue is that, whether or not the codes were invalid, the appellate court
dismissed this issue and since Mr. Sager did not appeal this issue dismissal, he
is barred by issue preclusion (res judicata) from arguing it thereafter. This
was stated by both the superior court and by the prosecutor throughout the
post-appeal case.

Mr. Sager agrees with the county — in a way. SOMEBODY failed to appeal a
critical aspect of the appellate court’s ruling. But that somebody was not
Sager.

As Mr. Sager clearly showed in his opening appeal brief, it is completely
incorrect to say that the appellate court dismissed the invalid-code issue. The
court of appeals decision initially did rule against Mr. Sager’s invalid-code
issue, but then, in response to Mr. Sager’s motion for reconsideration, the
appellate court withdrew that ruling against the code-validity issue. (See
appellant’s opening brief, page 12, section E.) Because the appellate court
rescinded its initial dismissal of the invalid-code issue, that invalid-code issue
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was still alive on remand for subsequent action by the superior court. [See
this discussion starting at the bottom of pagel3 in appellant’s opening
brief.] Because the county failed to appeal the continuing of viability, issue
preclusion should apply.

d. Mr. Sager presented incontrovertible proof of the code-invalidity issue to the
superior court (post-appeal) and the court’s failure to address this issue was
fatal to the county’s position in many ways, and it certainly fit the LCR 59
“manifest error” criterion that the county prosecutor says it would accept as a
basis for granting Mr. Sager’s reconsideration, because the court continually —
and improperly — rejected this basic legal issue, a principle part of Mr. Sager’s
defense. The resulting appellate decision left the code validity issue in tact,
though it did so with a notable amount of muddle. "/

e. Thus, because the county did not appeal this critical position of the appellate
court, the county — not Mr. Sager — is time-barred from objecting to the
continued viability of the code-validity issue. The county can not be heard to
argue that the code validity issue is moot, because, by the county’s failure to
appeal the appellate court’s restoration of the code invalidity issue, the issue
was left alive and kicking by the appellate court, and the Thurston County

Prosecutor did nothing to challenge that.

7 Mr. Sager has some sympathy for the prosecutor. As quoted on page 14 of the appellant’s opening brief,
both the earlier superior court decision and then the appellate court’s decision were difficult to follow, and

the post-appeal superior court had a hard time determining just what was and was not addressed.

Merrell C. Sager Page 16 Olympia, WA 98512
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F. Subordinate Issues from Thurston County

1. The county raised the timeliness of the appeal [Stated in Thurston County’s

Respondent’s Brief (TCCRB) after heading “C” on page 9].

a. The county argues that there were two motions for reconsideration and that
the appeal is based on the 2nd such motion and that, since the original order
was signed on May 26, the subsequent (2nd) motion for reconsideration is
untimely. Therefore, according to the prosecutor, the 2nd motion for
reconsideration falls more than 10 days after the signed order and so should
limit the appeal to only items changed in the 2nd denial.

b. This is spurious. Otherwise, the county should have addressed this at the
time. The attached chronology shows that this entire reconsideration motion
took from May to November including some continuances and omissions by
the court. [EX. 15: Chronology.] [See also copy of October 12, 2006
“Order Denying the July 13, 2006 Motion for Reconsideration,” This
order — with the judge’s chronology — is in the November 8, 2006 notice of
appeal. Also found at CP., pages 235-237.] Mr. Sager’s resulting motion
for reconsideration was filed on July 13, 2006, a mere six days after the order,
and, as is obvious from its text, Sager’s July 13, 2006 motion is a sweeping
motion encompassing the whole case. [See Mr. Sager’s July 13, 2006
Motion for Reconsideration, found at CP. 279-329] Thus, its denial did not

merely address a few issues changed from May 26 to July 13, 2006.

Merrell C. Sager Page 17 Olympia, WA 98512
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C.

d.

The denial of this July 13, 2006 motion for reconsideration is the subject of

this appeal.

There is no valid argument for untimeliness.

2. The county urged the use only of LOCAL court rule 59 [(TCCRB) page 7];

a.

Merrell C. Sager
9845 Littlerock Road

The prosecutor’s argument about using local court rule 59 instead of CR 59 is
a smoke screen. Basically, he argues that the superior court used local rule 59
as the basis for denying Mr. Sager’s motion for reconsideration. The
prosecutor elaborates by pointing that local rule 59 permits reconsideration
only for (1) manifest error or (2) new facts.

Mr. Sager had argued that the regular rule, CR 59, gave nine grounds for
granting reconsideration. [EX. 16: Relevant text of CR 59]

The prosecutor argues that LCR 59 (1) fully applies and (2) does not conflict
with CR 59. Fine. If there is no conflict, then all of CR 59 would be
subsumed by the two criteria in LCR 59. If any of the nine CR 59 criteria

were NOT subsumed into LCR 59, then the rules conflict and CR 59 applies.

In Harbor Enterprises, Inc. v. Gunnar Gudjonsson, 116 Wn.2d 283, (1991),

the Supreme summarized the principle.

“We note that even if the local rule were as plaintiffs claim, the local rule
would not control because its provision conflicts with the statute. We have
held that local rules must not be inconsistent with rules adopted by this
court. State v. Chavez, (111 Wn.2d 548,) at 554. The same principle
negates a local rule which conflicts with a statute. The statute grants a
valuable right to a litigant; a local rule cannot restrict the exercise of that
right by imposing a ... requirement different from the statute.” (Emphasis
added.)

Page 18 Olympia, WA 98512
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e. Either way, Mr. Sager is correct in claiming the “valuable rights” in CR 59 as

the basis for challenging the denial of his motion for reconsideration

3. The county disagreed with Mr. Sager’s claim of excessive actions and in its
response brief stated on page 17 that abatement is the last resort. As pointed out
by Mr. Sager in appellant’s opening brief on pages 24 and 25, the county was
threatening to remove the house and carport. ¥/

4. That’s excessive.

G.Conclusion

1. The county has no effective building, health, and plumbing codes relevant to this
case.

2. The county misunderstood the appellate court ruling and has been wrongly
refusing to address the code-invalidity issue.

3. The county has missed limitation periods that nullify its actions related to the
house and septic system.

4. The carport is being penalized under a code that was also improperly adopted, and
therefore ineffective.

5. The relevant codes are not only inapplicable to Mr. Sager, but to any resident of

Thurston County — because the codes don’t have legal existence in relation to

anyone.

% This is discussed in issue d, starting on page 24 in the appellant’s opening brief.
Merrell C. Sager Page 19 Olympia, WA 98512
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H. Request for Relief

Mr. Sager repeats his requests for relief given at the end of his opening brief. Again, the
appellant, Merrell Sager, requests that this case not be remanded for local action in the
Thurston County Superior Court, because of the rampant misconduct existing (or
tolerated) at that level. The court’s own actions and inactions furthered the pattern of
misconduct. This would be especially relevant when the question of damages arises; the
superior court would be assessing penalties for its own toleration of ongoing misconduct,
its one-side view of enforcement of the civil rules, and its failure to carefully read the
appellate court decision.

1. Additionally, Mr. Sager requests that the Thurston County “catchall” statute (TCC
14.20.012) be ruled overly broad, because is allows seriously intrusive action,
including eviction or even removal of a structure, by the county without the
county showing nuisance or harm. See the text of TCC 14.20.012 in the footnote

6 on page 13 of this reply brief.

August 24, 2007
Respectfully submitted,
O/Z/M///[/ ooy
Merrell Cfifford Sager;Appéllant, Pro Se
Merrell C. Sager Page 20 Olympia, WA 98512
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APPENDIX

for exhibits

Exhibit 1:
Relevant text of RCW 36.32.120(7)

Relevant text of RCW 36.32.120(7)

(County governments may) “(7) Make and enforce, ... ordinances,
all such police and sanitary regulations ... relating to the
construction of buildings, the installation of plumbing, the
installation of electric wiring, health, or other subjects, and may
adopt such codes ...: PROVIDED, That ... there shall be filed in

the county auditor's office one copy of such codes and

compilations ten days prior to their adoption by reference, ...:
PROVIDED FURTHER, That no such , code, ... shall be

effective unless before its adoption, a public hearing has been

held thereon by the county legislative authority of which at least
ten days' notice has been given. .... The notice shall also include
the day, hour, and place of hearing and must be given by
publication in the newspaper in which legal notices of the county
are printed.” Excerpt from RCW 36.32.120(7). (Emphasis
added.)



Exhibit 2:
[Copy of July 7, 2005 letter from the
Office of the County Auditor.]
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Lrifyy AR

KIM WYMAN
AUDITOR

.

&

july 7, 2005

Merrell Clifford éSager
ag45 tittlerockiRD.
Olympia, WA 98512

RE: Public Recbrd Request

* Dear Mr. Sager,

Thank you for fyour request dated July 5, 2005 for inspection and copying the public records

11

indicated below:

. '

Request: Document(s) by which I rﬁay determine the following codes with their compilations
and reference were filed with the Thurston County Auditor’s office ten (10) days prior to their
adoption as required by specific mandatory statute as referenced in at RCW 36.32.120 (7).

P ) -.’t N . : K . ;

'i'CC 14.20.011 Ordinance #13178 passed 06/28/2004

1.

2. TCC 14.20.011 Ordinance #12463 passed 3/19/2001

3. TCC 14.20.011 Ordinance #11804 passed 10/05/1998 .

4. TCC 14.20.011 Ordinance #11762 passed 07/27/1998

5. TCC 14.20.011 Ordinance #11116 passed 02/05/1996

6. TCC 14.20.011 Ordinance #10973 passed 07/24/1995

7. . TCC 14.20.011 Ordinance #10399 passed 08/16/1993

8. TCC 14.20.011 Ordinance #10388 passed 07/26/1993

9. . TCC 14.20.011 Ordinance #10373 passed 06/07/1993
10.  TCC 14.20.011 Ordinance #9699 passed 12/18/1990+ * -~

11. . TCC 14.20.011 Ordinance #8569 passed 03/09/1987 .

12.  TCC 14.20.011 Ordinance #8251 passed 12/23/1985

13. TCC 14.20.012 Ordinance #12033 passed 09/16/1999

14.  TCC 14.20.012 Ordinance #11398 passed 03/31/1997

15.  TCC 14.20.012 Ordinance #10973 passed 07/24/1995-

16. - TCC 14.20.012 Ordinance #9699 passed 12/18/1990

17.  TCC 14.20.012 Ordinance #8569 passed 03/09/1987

18.  TCC 14.20.012 Ordinance #7965 passed 11/27/1984

19. -TCC 14.20.012 Ordinance #7081 passed 10/21/1981

20.  TCC 14.20.012 Ordinance #6722 passed 09/16/1980

21.  Article IV Ordinance #H-2-90 passed 06/11/1990

22, ﬁ;tticle IV Ordinance #H-1-91 passed 01/22/1991

23.  Article IV Ordinance #H-2-93 passed 10/04/1993 | . @

ZQOO Lakeridge Drive SW, Olympia, Washington 98502-6090 (360) 786-5224 Recyeled Paper

FQX (360) 786-5223 E-mail auditor@co.thurston.wa.us



—_ 24. Article IV Ordinance #H-2-95 passed 05/22/1995
25. Artit;le IV Ordinance #H-4-95 passed 08/14/1995
26.  Article IV Ordinance #H-1-96 passed 04/03/1996
27.  Article IV Ordinance #H-3-90 passed 08/13/1990
28. Article IV Ordinance #H-1-99 passed. 05/17/1999
29, Article IV Ordinance #H-2-99 passed 08/16/1999

- Response:  Item 1 is not on file in our office. Items 2 through 20 are on file in our office.
For items 21 - 29, ‘we do not have Ordinances with these numbers on file in our office. There
are no records that are responsive to your request for compilations and. reference that were
:’_uk:ddwith the Thurston County Auditor’s Office ten days prior to adoption of the ordinances you
|steda. '

Sincerely,

A frerra Howell ,
Assistant Records Manager

—_—

State of Washlngféﬁ -

County of Thurston, - f .oz ,H
1, Kim Wyman, Thurston County Auditor, do hereby certify

that the foregoing instrument is a true and correct copy of the
: document now on file or recorded In my offica. - e
In witness rlhereof, I hereunto set my hand and pfﬁcial seal

. s 4 dayof ooy e L .":‘..y-_. i P




Exhibit 3:
Copy of letter from the
commissioners in October 7, 2005,
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TY

/ SINCE 1852 f

" COUNTY CHAMISSIONERS
Cathy Wolfe
District One

Diane Oberquell

District Two

Robert N. Macleod
District Three

BOARD OF COUNTY COMMISSIONERS

]
September 23, 2005 - f
Mr. Merrell Clifford Sager
9845 Littlerock Road W
Olympia, Washingtorf 98512

Dear Mr. Sager: l

On behalf of the Thux%ton County Board of County Commissioners, we acknowledge rcceipt of your
request for public d ments PD- TCBOC 9-19-05in our office on September 19, 2005. We offer the

following response tg your request.

1. “Document or doguments by which

I may determine when a public hearing was held by the Thurston

County Legislativ 'Authority of which ten days notice was given to the public concerning the adoption of
the Uniform Building Code, 1970 Edition, Volume 1, and the Uniform Building Code standards for
Volume 1, 1970 Edition, Adopted the first day of December 1971 by Ordinance 4276 on 12/1/71."

Response: ‘Enclobed is a copy of the November 15, 1971 Board ‘of Coﬁnty Commissioners

2. “Document or doiuments by which I may determine when a legal public hearing notice was published in
the local newspap%l"; with the day, hour, place o hearing, and recordings and records of the public meeting’

adoption of Ordinance 4276; as required by mandatory statute in and referenced at

3. “Document or dogunient by which I may determine that allows Thurston County to superscde and by pass

4 “Document or documents by which I may determine that Thurston County has a monetary or proprietary

real or personal property located at 9845 Little Rock Road, SW,

TN
Meeting Minutes.
held, concerning
RCW 36.32.120(7).”
Response: No d jcuments exist in the form you requested.
42 USC 1982 AND/OR 42 USC 1441”. .
Response: No d#cuments exist in the form you requested.
interest. in Merrgll Clifford Sager’s
* Olympia, Washington ”,
Response: No documents exist in the form you requested.
Sincerely, . |
, -~
: o
PN bin A. Courts | :
Executive Assistant:

Ce: Elizabeth Petrich, Deputy Prosecuting Attorney

Building #1, Roofn 269, 2000 Lakeridge

f P

Drive SW, Olympia, Washington 98502-6045 (360) 756-5440 @
T.D.D. (360) 754-2933

Recyeled Paper




Exhibit 4:
Excerpt from Phillip Trautman’s
law review article,.

Trautman on Preclusion

Turning to Philip Troutman for clarification of the doctrines of res judicata
and collateral estoppel, we read: “More modernly, then, just as res judicata
has come 1o be called claim preclusion, collateral estoppel has come to be
called issue preclusion.” ¥/

Trautman continues.

“Collateral estoppel applies to other claims, but precludes
only those issues that have actually been litigated and
determined. %/ .... At ... times, it is not clear whether an issue
was actually litigated. If a verdict or judgment is ambiguous or
indefinite, or if there is uncertainty as to whether an issue was
previously litigated, collateral estoppel will not be applied to
that issue.” %/

“Once again, this is as it should be. There is danger that in
seeking to relieve the crowded dockets and backlog of
litigation, courts will too readily turn to the rules of res
judicata and collateral estoppel. It is critical to remember that
the doctrines of claim and issue preclusion are court-created
concepts. Accordingly, they can be adjusted to accommodate
whatever considerations are necessary to achieve the final
objective -- doing justice.” */

* Claim And Issue Preclusion In Civil Litigation In Washington, Philip A. Trautman, 60
Wash. L. Rev. 805, 829.

2 Trautman: “The court in Davis v. Nielson, 9 Wn. App. 864, 874, 515 P.2d 995, 1002
(1973), held: ‘Collateral estoppel applies only to issues which were actually decided in prior
litigation and does not operate as a bar to matters which could have then been raised but were

not.”” Trautman, supra, at 833.

3 Mead v. Park Place Properties, 37 Wn. App. 403, 407, 681 P.2d 256, 259 (1984); Lake v.
Butcher, 37 Wn. App. 228, 679 P.2d 409 (1984); Gibson v. Northern Pac. Beneficial Ass'n

Hosps., 3 Wn. App. 214, 473 P.2d 440 (1970). For language to the effect that an ambiguous
and inconsistent judgment should not be the basis for collateral estoppel, see Peterson v.
Department of Ecology, 92 Wn. 2d 306, 313, 596 P.2d 285, 289 (1979).

4 Trautman, supra at 833

Merrell C. Sager Page 4 Olympia, WA 98512
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Exhibit 5:
Excerpt of transcript
quoting Judge Strophy’s confusion.

Confusion in the Court

(The following is also found on page 14 of the appellant’s opening brief and
also found in CD from Aurora Shackell, under transcript of July 8, 2005

hearing)

The superior court had difficulty interpreting the appellate court’s decision.

In the July 8, 2005 transcript, Judge Richard Strophy admitted this in a

hearing on remand. He said the following on page 47-48 in a discussion with

the prosecutor about clarifying the earlier courts’ rulings.

Peters: “Actually, you’re partially right, Your Honor, .... The Court of
Appeals did find a violation of the sanitary code.

Court: “Please show me where that is.”

Peters: “I’m looking at page 5.”

Court:  “And before you comment further, let me tell you what’s difficult for
me, is Judge Berschauer’s order simply grants summary judgment.
It doesn’t say in what way it grants summary judgment, in light of
the multiple requests for relief in the County’s initial complaint. But
I can only assume, ..., that the effect of that summary judgment was
to declare the defendant in violation of the Uniform Building Code
... (including) 14.20.011, 14.20.012, and the sanitary code ...
although the order doesn’t say that.”

“Again, I assume that the grant of summary judgment has, implicit in
it, the requirement of the defendant to abate the code violations, and
apparently grants permanent injunctive relief .... But the order is not
specific, at least that I saw.”

“So what exactly was affirmed and what was reversed is a little

bit of a moving target ....”

(emphasis added)

Merrell C. Sager Page 5 Olympia, WA 98512
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Exhibit 6:

Copy of relevant part of Mr. Sager’s April 3, 2003
second set of interrogatories and requests for production
[also showing the prosecutor’s response].

(Included in accordance with RAP 10.4(c).)

Merrell C. Sager Page 6 Olympia, WA 98512
9845 Littlerock Road (360) 754-0487



10

11

12

13

14

15

16

17

18

19

20

21

22

23
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0 EXPEDITE

O Hearing is set
Date
Time:

Judge/Calendar Daniel J. Berschauer

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

THURSTON COUNTY,
| NO: 02-2-00746-2
Plaintiff, _
' DEFENDANT’S SECOND SET OF
v. - INTERROGATORIES AND
REQUESTS FOR PRODUCTION
MERRELL CLIFFORD SAGER, WITH ANSWERS AND RESPONSES
Defendant.
INTERROGATORIES

L. Have any agents or employees of Thurston County ever entered onto defendant’s

property? . -

ANSWER: Objection — The question is m'elevant Staff has indicated that they have =

only observed property from County right of ‘way. R ‘ , . .

s . .
. Ed
°t . {

-

Theas

1.(a) If the answer to No. 1 is yes pIease identify the persons so acting, dates and times

of their entry, and the purpose for the activities taken upon entry. .

ANSWER: N/A :

Have you ever obtained any warrants for the search of defendant’s property? /)

/——/’//

2.

ANSWER: No.

DEFENDANT’S SECOND SET OF INTERROGATORIES EDWARD G. HQLM
AND REQUESTS FOR PRODUCTION WITH Thurston County Prosecuting Attorney
ANSWERS AND RESPONSES - 1 2415 Evergreen Park Dr. SW, Bldg. C

. Olympia, WA 98502
F:\CIVIL\WEND Y\PLD\Enforcement\SAGER\Interrogatory2 360/754-2986 FAX 360/754-3349

Answer.doc




10
11
12
13
14
15
16
17

18

2.(a) If the answer to No. 2 is yes please identify the date of such warrant, the cause
Number it was issued in, and the issuing court, and the areas to be searched or items to be

searched for.
ANSWER: N/A
3. Have you ever received any complaints concerning defendants property?

ANSWER _ Objection. Questlon 1s vague and overbroad. D1scovery prev1ously .
provided. /, DAy M,yw S T VA BRSO

. , - g

3.(a) Ifthe answer to No. 3 is yes please identify the date of such complaints and the
persons making such complaints as well as the subject of the complaints.

ANSWER: N/A
4. Has any person been damaged or rendered insecure in the use of their property by
defendant? A PN 7 & h.\\._
. [ Y. P e . L ‘,."" N

ANSWER: Move to strike. The question is moot due to summary judgment obtamed
on May 16, 2003. The question is unclear, vague and overboard.

4.(a) If the answer to No. 4 is yes please identify the date of such damage the person or
persons damaged, and the nature of such damage or insecurity.

ANSWER: N/A

5. Do you allege that defendant’s residence or property is in any way harmful or
unsafe? If so please particularly identify such harmful or unsafe condition.

ANSWER: See Complaint filed on May 6, 2002.

6. Do you allege that defendant has violated any(valid/County Ordinances? If so
please identify such ordinances, cite the specific sections violated, and provide the dates of the
public notice of and the promulgation and adoption by the County of any such ordinances.

e

19 |N—
* ANSWER: See Complaint filed on May 6, 2002. ]
20
)i 7. Do Do you maintain that such ordinances were duly and lawfully adopted prior to

21; || defendant’s actions in violation of their terms? If so please identify any evidence to be produced

to demonstrate the lawful adoption and promulgation of such ordinances prior to defendants
22 \ violation of their terms, and the evidence of the date of defendant’s violations.
23 »er to strike. The question is irrelevant and moot.
24 DEFENDANT’S SECOND SET OF INTERROGATORIES EDWARD G.HOLM

AND REQUESTS FOR PRODUCTION WITH Thurston County Prosecuting Attomey
25 ANSWERS AND RESPONSES - 2 2415 Evergreen Park Dr. SW, Blidg. C

y Olympia, WA 98502
FACIVIL\WENDY\PLD\Enforcement\SAGER\Interrogatory? 360/754-2986 FAX 360/754-3349

Answer.doc




9Q to any of the events related to this litigation? If so please identify which events occurred prior to

8. Has any current member of the Thurston County Commissioner’s ever refused to
allow the State, County or any of it’s officers to inspect their property or septic tank?
If so please identify such commissioner, and the dates of such refusal, and identify any

records or such actions. : -

ANSWER: Move to strike. The question is irrelevant and moot due to summary
judgment obtained on May 16, 2003.

9. Has Thurston County received taxes from the defendant for the building and

improvements in question?
If so please identify any records of such receipts.

ANSWER: Move to strike. The question is irrelevant and moot due to summary
judgment obtained on May 16, 2003. :

) -10. Does Thurston County assert that the statute of limitations has passed in relation

the tolling of such limited period.

10
\\
1 - ANSWER: Moveto strike. The question is argumentative and irrelevant.
12 ) 11.  Does Thurston County deny that the statute of limitations has passed in relation to
any of the material events related to this litigation? If so please identify which such events
13 \|| occurred within such limitation period. .
14 ANSWER: Move to strike. The question is argumentative and irrelevant.
—
15 12.  Is Thurston County aware of any other persons building structures or septic tanks
without permits in violation of County ordinances? If so please identify any such persons and
16 || their alleged violations.
17 ANSWER: Move to strike. The question is irrelevant.
18 13.  Has Thurston County conducted any other enforcement actions or lawsuits to |
restrain violations of TCC 14.20.11 or TCC 14.20.12 in the last 3 years? If so please identify
19 || any such enforcement or legal action by case number, subject, and date.
20 ANSWER: Move to strike. The question is irrelevant and moot due to sumn;ary
judgment obtained on May 16, 2003.
21
/A
22
/
23
24 || pEFENDANT’S SECOND SET OF INTERROGATORIES EDWARD G. HOLM
AND REQUESTS FOR PRODUCTION WITH Thurston County Prosecuting Attorney
25 || ANSWERS AND RESPONSES - 3 2415 Evergreen Park Dr. SW, Bldg. C
FACIVIL\WENDY\PLD\Enforcement\SAGER\Interrogatory2 360/7 53{»’35“}% gggg"s 43349

Answer.doc




Exhibit 7:
Copy of the motion to compel. (Included
in accordance with RAP 10.4(c).)
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BETTY J. GOULD
THURSTON COUNTY CLERK

. e it o, |
- C
[ OFkRECEIVED ™

PRO\ECUT:NC ATTORNEV

1; HAY 0 2 2ppy  «

IN THE SUPERIOR COURT OF THE STA/ EBY
OF WASHINGTON FOR THURSTON COUNTY TME T T

— . _
S — e

THURSTON COUNTY

plaintiff No. 02-2-00746-2

DEFENDANT'’S MOTION
TO COMPELL

Vs.

MERRELL C. SAGER,
defendant

I\.«vvvvvvvv

Conmles now the defendant, Merrell Sager, and moves

the court for the following relief:
1. That the plaintiff be compelled to answer

defendant’s 2nd set of interrogatories and requests
————— .

e

for production.

DEFENDANT’S MERRELL C. SAGER 1
MOTIONTO 9845 Littlerock Rd.
COMPEL Olympia, WA. 98512



e L

.

This motion is based on the files and records of

this case, CR 34-36 and the declaration below.

DECLARATION

I, Merrell Sager, certify the following to be

.

Ctrue.

Over 30 days have passed since plaintiff was
servéd with defendant’s second interrogatories and
requests for production. No reply has been
forthcoming. I contacted plaintiff’s counsel on May 1
concerning this matter and was not able to secure his
agreement to answer this discovery. Plaintiff should
be compelled to reply to discovery.

I certify the foregoing to be true. Done May 2,

2003.

MERRELL SAGER
DEFENDANT’S MERRELL C. SAGER 2
MOTION TO 9845 Littlerock Rd.

COMPEL Olympia, WA. 98512



Exhibit 8:

Copy of July 8, 2005 Exhibit(s) list, showing that
Mr. Peters marked Mr. Sager’s exhibit

to be destroyed; also found at CP 135-136.

Merrell C. Sager Page 8 Olympia, WA 98512
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_JCAUSENO _ D22~ 2P}~ Page No ‘2
STIPULATION TO EXHIBIT LIST

I have examined the exhibits in the above-entitled case and énpulate the exhubuts
noted as admitted are acceptable for review by the Jury/judge

Attomey(s) for Plantiff Attomey(s) for Defendant

IT IS FURTHER Stipulated that at such time as the Judgment in the above-entatled
action shall become final, or upon Judgment becoming final after an Appeal, or upon the filng of
a Disnussal, or sixty (60) days after the filing of a Satisfaction of Judgment, the County Clerk may
return or destroy all exhubits offered and received 1n evidence 1n the above-entitled action to the party

ntroducing said exhubits
). PLEASEINITIAL: Plaintiff » Defendant
Destroy ___ x Destroy,

3 . D ep Jurv/ g L2008
R i > 95 Lir7icoch £77 S
Oty 1k 73905755\

Attomey(s) for Plaintiff ~ Attomey(s) for Defendant °

ORDER
- ITISSOORDERED -

Conetealln -

Mmmwcrwﬂ?%;‘j Anl'ﬁ'ﬁ!h?séﬁ day of %‘ 2005
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Exhibit 9:

Copy of Transcript of September 9

hearing, pages 15-17 hearing showing court directly
disregarding CR-5(b) over Sager’s objections.

(Included in accordance with RAP 10.4(c).)

Merrell C. Sager Page 9

Olympia, WA 98512
9845 Littlerock Road (360) 754-0487
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is that there is no violation of that RCW
36.32.120, which the defendant argues.

So we would ask and what we're here -- what
our motion today was seeking is a show cause order
to have Mr. -- and the order simply states to have
Mr . Sager be ordered to appear before the Court at
a date to be named by the Court so ﬁﬁat we can
show that he is in contempt for failing to abate
the violations at his property, which are either

obtaining permits for this residence and garage or

taking them down. Thank you.

MR. SAGER: Your Honor, I seem to be a

’little bit confused here. I don't know which

motions the'Thurston County prosecutor is arquing

here tqgday.

THE COURT: He combined his argument

‘into resbonding to your motion for order to show
cause why the ordinance should not be held invalid

with his argument that you should be required or

ordered to appear later in court to show cause why

you should not be held in Contempt for not

'complying with my July 22nd, 2005 order.

MR. SAGER: Well, Your Honor, first
off, I have a motion in here today to that because

I was never -- 1 was never served any of these

15
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documents that they're trving to address here

today. One is, this plaintiff's second response

to defendant's motion for show cause re: void

judgment was never personally served on me.

JIHE COURT: ‘- Doesn't need to be

personaglly served on vou. It needs to be majiled

to yéur.last known address, according to the
rules.

MR. SAGER: What rule is that, Your
Honox?

THE COURT: The court rule.

MR . SAGER: CR 52 CR 5({b) states,b"On
attorney or party. Whenever under  these rules

service is required or permitted to be made upon a

-party represented by an attorney, the service

shall be made upon fhe attorney unless service
upon the party himself is ordered by the court.
Service upon the attorney or upon a party shall be
made by delivering a copy to him or by mailing it
to him" --

| THE COURT: Or by mailing it to him.

MR. SAGER: I'm not done, Your Honor.

"... at his last known address or, if no address

is known, filing with the clerk of the court an

‘affidavit of attempt to serve. Delivery of a copy

1€
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within this rule means:" And delivering --
"Delivery of a Copy within this rule means:
Handing it to the attorney or to the party; or
leaving it at his office with his clerk or other
persons in charge thereof; or, if there is no one
in charge, leaving it in a Conspicuouslplace
therein; or, if the office is closed or the person
to be served has no office, leaving it at his
dwelling house or usual place of abode with some
person of suitable age"--

THE COURT: Mr. Sager, I do not need
the rule read to me. I have it. You have 30
seconds to complete your rebuttal.

MR. SAGER: Are you denying my motion
to strike the plaintiff’s?response?

THE CQURT: I deny it. I conclude it

is in conformity with the notice requirements of

Rule 5.

or appeals

MR. SAGER: Then I object;

Jpurposes, Your Honor.

THE COURT: Anything further?

MR. SAGER: Further proof is Thurston
County does not have any affidav%ts in support of
any of their allegations in this case. They have

no supporting evidence based upon any affidavits.

17




Exhibit 10:

Excerpt from October 14, 2005 transcript
quoting Mr. Miller’s assertions about the
notices, page 25, also found at CP 147.

Merrell C. Sager Page 10 Olympia, WA 98512
9845 Littlerock Road (360) 754-0487



o o oo ~ » (3] W N -

N N N N N N -_ —_ - - - - - - - -
(6] H w N - o © (0] ~ » ()] H w N -

Berschauer's order has been pending since 2003,
pending the appeal that affirmed that order.

As to direct response to this alleged
new issue that he's raised, I did submit to the
Court a declaration and attached copies of the

Ordinance Number 4276 which was adopting the

Uniform Building Code of 1970.

MR. SAGER: Your Honor, I have ta

object because Mr. --

THE COURT: Do not interrupt.

MR. SAGER: 1I've never received these

documents he's talking about.
THE COURT: This is argument.
Mr. Miller, please proceed.
MR. MILLER: Thank you, Your Honor.

Attached to that is a notice of public hearing,

7~

. that there was a public hearing held on the

15th day of November, 1971 at the hour of 3:00
p.m. in the office of the County Commissioners
and in the courthouse at Olympia, Washington,
and it was dated November 1st, 1971, by the
Board of County Commissioners signed by the
chairman, George Yantis, I believe, at that

time and Ordinance Number 4278 that's adopted,

the Uniform Plumbing Code of 1970 attached to

25




Exhibit 11:

Copies of the two typewritten announcement
offered as exhibits to Declaration of

Allen T. Miller in Support of Plaintiff’s
Response to Defendant’s Motion to Stay of
Proceedings; also found at CP., 158-174.

Merrell C. Sager

Page 11
9845 Littlerock Road

Olympia, WA 98512
(360) 754-0487
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NOTICE OF PUBLIC HRARING

NOTICE I8 HEREBY GIVEN that the Board ef County Commissioners
of Thuraton County will hold a publie hearing on the following pro-

posed ordinance:

AN ORDINANCE adopting the Uniform Building Code, 1970 Editien,
Yolume 1, and the Upirorm'Buildihg Code Standards for Volume 1,
1979 Edition, regulating the erection and construstion of buildings

and struetures in the County of Thurston, providing for the issuance

of permits and the collection of fees therefor, and providing penaltiss.

WHEREAS, the Thurston County Planning Department and locnl
fire departments have recommended to the Board of County Commissioners
that a Uniform Building Code he adopted for Thurston County; and

WHEREAS, the Board of County Commissioners after considerable
study has determined that 1t would be in the best interest of the
residents of the county to adopt a Uniform Building Code ;

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY COM-
MISSIONERS OF THURSTON COUNTY, WASHINGTON, as follows:

SECTION I. The Uniform Building Cade, 1970 Edition, Volume 1,

and the Uniform Building Code Standards for Volume 1, 1970 Rdition,

published by the International Oonference of Building Officials,

three copies of which are on file in the Office of the County Auditor,
is hereby adopted as the Building Code for Thurston County, for
regulating the erection, construstion, enlargement, repalr, woving,
removal, demolitien, eonversion, o¢cupancy, height, and maintenance

of buildings and/or structures in the County of Thurstoen, providing
for the issuanee of permits and collection of fzes therefor; providing
penalties for the violatien of sush code; deelaring and establishing
fire sones; and each and all of the provisions and penaltiea of said

Bullding Code above referred to are hereby adopted and made a part

Page Cne



hereof as if fully set forth herein; exeept as provided in 3eetion
ITI herein.

SECTION IX, Section 1302(b) of the Uniform Building
Code, 1970 Editiion, Volume 1, is amended to read as follows:
1302(b) S8pecial Provisions. Group H Ocsupancies more than
two ntorios in height or having more than three thousana (3,000) square
feet of floor area above the first floor shall be of not leas than
one-hour fire-resistive construetion throughout. All ether Group H
‘and droup I Oceupancies shall have a minimum of three-gquarter hour
fire resistive interior construction throughout.
SECTION III. The aforesaid Uniform Building Code shall be
adminiaéered in Thurston County by the Department of Publiec Woris.

SECTION IV. fhis ordinance is in the best interests of good

govermuent and shall take effect immediately upon its Passage.

Said hearing will be held on the /4 day of ZE:ﬂfi .
1971 at the hour ofﬁka& « in the Office of the Cbunty Commissioners

at the Court House in Olympis, Washington, at which time all persons
interested 2Ry appear and be heard.

DATED thls / _ day of pwe, deos/, 1971,

ounty Auditer an -
of the Board of County Conmissicners.
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NOTIOE OF PUBLIC HEARING

NOTICE IS HERRBY GIVEN that the Board of County Commissioners
of Thurston County will hold a public hearing on the following pro-
posed ordinangs: '

AR ORDINANCE adopting the Uniform Plumbing Code, 1970 ggs.uog .
published by the International Association of Plumbing and Meohanical
Offieials; regulating tho installation or alteration of Plumbing
and drsinage systems; examination and registration of persons engaged
in the business of plumbing or .lahorinc at the trade of Plumbing:
providing for the issusnce of permits and collaection of fees; and
previding penalties.

WHBREAS, the Thuraton County Planaing Department and loeal
fire departments have reqommended to the Board of County Conmissioners
that a Uniform Plumbing Code be adopted for Thurston County; and

WHEREAS, the Board of County Commissioners after consideradle
study has determined that it would be in the best intereata of the
residents of the county to adopt a Uniform Plumbing Code;

ROW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY €OM-
MISSIONERS OF THURSTON COUNTY, WASHINGTON, as follows:

SECTION XI. The Uniform Plumbing Code, 1970 Edition, published
b7 the Internstionsl Assosiation of Plumbing and Meehaniesl Offieials,
thtee coples of which are on file in the Office of the County Auditor,

is hereby adopted as the Plumbing Code for Thurston County, for the
proteation of the publie health, safety and welfare; providing for
the examination, regiatration and liecensing of persons engaged in the
business of plumbing, or laboring at the trade of plumbing; requiring
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