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A. ASSIGNMENTS OF ERROR 

1. The trial court abused its discretion and violated Tavai's 

minimal due process rights in revoking his suspended sentence. 

2. Tavai did not receive effective assistance of counsel. 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. None of the conditions of the SSOSA required Tavai to 

keep the same job or refrain from associating with people he knew from 

his neighborhood, nor was he prohibited from taking a job where alcohol 

was served or gambling occurred. Did the trial court abuse its discretion 

in relying on those facts as violations and revoking Tavai's SSOSA? 

Further, would it have violated Tavai's First Amendment right to 

freedom of association to prohibit contact with persons who did not share 

a relationship to Tavai's crime? 

2. Defendants facing revocation of a suspended sentence are 

entitled to certain due process protections, including the rights to 

allocution and notice. Was Tavai's right to allocution violated where he 

had repeatedly indicated his desire to address the court at the various 

hearings, the court issued its decision without asking Tavai if he wished to 

speak, and Tavai's subsequent efforts to speak were shut down by the 

court and counsel because the court had already ruled? 

3. Was Tavai's right to notice violated when the prosecution 

only notified him that it would rely on the fact that Tavai had been 

terminated from treatment as the grounds for revocation of the SSOSA but 

relied on several additional grounds at the hearing, all of which the court 

appears to have adopted? 



4. Counsel failed to object when 1) the prosecutor and court 

relied on invalid aggravating factors for revocation of the SSOSA, 2) 

counsel's client was deprived of the opportunity to address the court prior 

to its decision on his fate, and 3) counsel's client was subjected to 

revocation of his suspended sentence and years in prison without proper 

notice of the allegations upon which that decision would be based. 

Further, counsel failed to take the minimal steps necessary to ensure that 

Tavai's rights were not violated. Was counsel prejudicially ineffective? 

C. STATEMENT OF THE CASE 

1. Procedural Facts 

Appellant Micah D. Tavai was charged by information with 

second-degree rape of a child. CP 2; RCW 9A.44.076. On February 8, 

2007, he entered a guilty plea to the offense, in exchange for which the 

prosecution agreed to recommend a Special Sex Offender Sentencing 

Alternative. CP 6-20. That same day, the Honorable Katherine Stolz 

accepted the plea. 1 RP 3-9.' 

On March 23,2007, Judge Stolz granted a SSOSA, imposing 9 

months in custody initially with a sentence of 95-125 months to life 

suspended pending further proceedings if Tavai failed to complete the 

SSOSA. 2RP 11-14; CP 26-39. After a review hearing on September 14, 

2007, the state filed a petition for a hearing to determine "noncompliance" 

1 The verbatim report of proceedings consists of five volumes, which will be referred to 
as follows: 

February 8,2007, as "I RP;" 
March 23,2007, as "2RP;" 
September 14, 2007, as "3RP; 
October 3,2007, as "4RP;" 
December 14,2007, as "5RP." 



with the SSOSA on October 3, 2007. 3RP 3; CP 57-60. A continuance 

was granted on October 3,2007, and a revocation hearing was held on 

December 14,2007, after which Judge Stolz revoked the SSOSA and 

ordered Tavai committed for a term of 13 1.9 months to life, along with a 

life term of community placement. 4RP 3-5; 5RP 3; CP 74-75. 

Tavai appealed. CP 79. After the appeal was filed, the court 

entered an order modifying the judgment and sentence to 125 months to 

life after the court was reminded that the standard range was only up to 

125 months. CP 79; Supp. CP - (Order Correcting Judgment and 

Sentence, filed 711 11/08). This pleading follows. 

2. Facts regarding offense 

The charges in this case stemmed from allegations that Micah 

Tavai, then 22 years old, had consensual sexual relations with his 

stepsister, who was then 12. CP 2. In his Statement of Defendant on Plea 

of Guilty, Tavai stated that he was at least 36 years old than the stepsister, 

who was at least 12 years old but less than 14 and not married to him. CP 

6-20. 

3. Facts relating to revocation hearing 

At sentencing, the court agreed that Tavai was a proper candidate 

for a SSOSA sentence. 2RP 10-1 1. Judge Stolz warned Tavai, however, 

that she did not "give second chances" so that Tavai needed to comply 

with his conditions "fully." 2RP 10-1 1. One of those conditions was to 

"[ulndergo and successfully complete an outpatient" treatment program, 

with the listed program provider as "Dan DeWalche." CP 33-34,46-48. 

Tavai was also required to "follow all rules set forth by the treatment 

3 



provider" and not to change providers without prior approval from the 

court or his Community Corrections Officer (CCO). CP 26-39,46-48.* 

Other conditions of the SSOSA, listed in Appendix H to the 

judgment and sentence, included the following: 

(2) Work at Department of Corrections' approved education, 
employment, and/or community service; 

. . . [and] 

(8) Notify community corrections officer of any change of 
address or employment. 

CP 46-48.3 Tavai was also tasked to "[olbey all laws." Id. 

On September 14,2007, the parties appeared before Judge Stolz 

for a review hearing. 3RP 3. The prosecutor told the court that Mr. Tavai 

had been having some difficulty making payments towards treatment and 

that the prosecution believed he had violated some conditions by going to 

a park and a bar at some point. 3RP 3. The prosecutor said he was 

thinking of asking for sanctions of 60 days per violation but had not yet 

decided whether to do so. 3RP 4. The prosecutor asked the court to set a 

review hearing 30 days later and have Mr. Tavai taken into custody that 

day. 3RP 3. 

The court told the parties it had received a report from "probation" 

saying it was recommending the court give Tavai a verbal reprimand and a 

warning that if he went to another park, he would be arrested. 3RP 4. The 

court had also received a letter from the treatment provider saying that he 

'A copy of the Judgment and Sentence is attached as Appendix A. 

3~ copy of the appendices to the Judgment and Sentence is attached as Appendix B. 

4 



was willing to continue to see and treat Tavai but had cautioned him that 

any further violations would result in termination from the program. 3RP 

5. Counsel asked the court not to revoke the suspended sentence but rather 

to let Tavai continue with treatment. 3RP 5-6. Counsel stated his belief 

that Tavai now understood that he was on a "razor thin margin." 3RP 6. 

Counsel asked the court to set a review hearing for three months later. 3RP 

6. 

When the court asked Tavai if he wanted to say anything, Tavai 

responded that he had been getting in trouble since the age of 16 and he 

had finally managed to clean up. 3RP 6-7. He noted that he had not lied 

about going to the bar or the park and expressed his frustration that he was 

being "treated like garbage" when he was trying so hard. 3RP 6-7. 

The court acknowledged that Tavai had made some "minimal 

progress," had gone to treatment sessions, had just gotten a job and was 

working to pay for treatment. 3RP 9. The court cautioned Tavai to make 

sure he paid his treatment fees and said he "better drop" all his old buddies 

that have gang affiliations" and "[bletter not go around places where you 

have friends who are stupid enough to be using alcohol or drugs," because 

one of the reasons people reoffend is that they get drunk and then lose 

control. 3RP 10. The court also noted that Tavai had moved into "clean 

and sober housing," which was one of its reasons for not taking him into 

jail that day. 3RP 10. 

The court told Tavai that he had been given a "great opportunity" 

to turn his life around with the SSOSA sentence and that he now had to 

"do exactly as you are t o l d  or the court would revoke his suspended 

5 



sentence and he would spend 125 months in jail. 3RP 7-8. The court said 

that Tavai needed to study the Appendix H to his judgment and sentence 

because that contained his conditions and next time there was a discussion 

of a violation that he was somewhere he was not supposed to be, he was 

"going to go to prison, no ifs, and or buts." 3RP 9. 

On October 2,2007, when Tavai reported to his CCO, he was 

arrested. CP 65. On October 3,2007, the prosecution filed a Petition for 

Hearing to Determine Noncompliance with Condition or Requirement of 

Sentence (Petition), in which the prosecution alleged a violation of the 

terms of the SSOSA, as follows: 

2) Defendant was terminated from sexual deviancy treatment 
on or about 10/1/08; and that the foregoing acts and deeds 
were committed subsequent to and in direct violation of the 
terms and conditions of the aforementioned sentence. 

CP 59.4 Tavai was ordered held pending the hearing on the state's 

Petition. 4RP 3-6. 

On October 4, 2007, the treatment provider filed a letter in which 

he stated that Tavai had self-reported being terminated from his job due to 

poor performance on September 26,2007. CP 6 1-62. Tavai had also 

reported that he had been at a crime scene because he and a friend had 

gone to the home of two mutual friends and discovered them murdered. 

CP 61-62. The provider was concerned that one of the victims apparently 

was a gang member and drug dealer and thought it appeared that Tavai 

was continuing to associate with individuals involved in criminal 

activities. CP 6 1. Because the provider thought that this conduct 

4~ copy of the Petition is attached as Appendix C. 
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"increases the likelihood that Tavai will be involved in or accused of 

other crimes, the provider said he no longer viewed Tavai as "a viable 

treatment candidate" and had terminated Tavai from treatment. CP 6 1-62. 

On October 8,2007, Lynne Hudson, a Community Corrections 

Officer (CCO) at the Department of Corrections (DOC) sent the judge a 

"Court-Notice of Violation," in which DOC listed two violations; the 

termination from sexual deviancy treatment and "[bleing terminated from 

employment on or about 9/23/07." CP 64-65. The CCO admitted that 

Tavai had not only self-reported the termination from employment but had 

also secured a new job as a dishwasher within less than 10 days. CP 65. 

He had been due to start that job on October 2, the day his CCO had him 

taken into custody. CP 65. 

The hearing on the Petition to revoke the suspended sentence was 

held on December 14,2007. 5RP 1. At the hearing, the prosecutor asked 

if the court had the opportunity to review the Petition the state had 

submitted. 5RP 3-4. The prosecutor then reminded the court that Tavai 

had previously been before the court because it was alleged he had been in 

a public park and a bar. 5RP 3-4. The prosecutor declared that, in relation 

to those prior incidents, Tavai had been "associated with individuals who 

were known drug users." 5RP 4. The prosecutor told the court that Tavai 

had now been terminated from his SSOSA treatment program and lost his 

employment, which the prosecutor argued were "two conditions which 

he's supposed to adhere to to be engaged in the SSOSA program." 5RP 5. 

The prosecutor next told the court that he felt Tavai had been given 

enough opportunities and should not be given more. 5RP 5. The 

7 



prosecutor argued that Tavai's having been at the "homicide crime scene" 

where the people who were killed had a "marijuana grow op" indicated 

that Tavai was "clearly still associating with people who are walking on 

the wrong side of the law" which showed he could not "comply with the 

conditions that are required to successfully complete SSOSA." 5RP 5. 

The prosecutor asked that Tavai be revoked for all these "violations." 5RP 

6. 

At that point, the court asked the CCO if she wanted to say 

anything. 5RP 6. After she declined, Tavai's counsel then spoke, urging 

the court to give Tavai one more chance to succeed with the SSOSA. 5RP 

6. Counsel suggested that it was proper to give Tavai some consequence 

for his current errors but asked that to be 60 days per violation, which 

counsel calculated as "4 months in the Pierce County Jail." 5RP 6. 

Counsel noted that it was Tavai's "associations with other people" 

that had caused his problems, because he had been terminated from 

treatment for his association with the murdered people, who were 

childhood friends. 5RP 6-7. Counsel said that Tavai was not himself 

"participating in any way in any criminality" and was "getting by" and 

participating in his SSOSA treatment and doing fine. 5RP 7. Counsel 

reported that the "associations" Tavai had with the murdered people were 

"very loose" and should not be grounds to revoke the SSOSA. 5RP 7-8. 

As a result of the treatment provider saying he would not continue 

treatment, counsel had gotten the Department of Assigned Counsel to 

provide funds to have Tavai evaluated by a different treatment provider, 

with whom Tavai could be "hooked up" once he was released from the 

8 



proposed four months in jail for the violations. 5RP 8. Tavai's mom had 

said she would provide Tavai some financial support and a place to live 

upon his release. 5RP 8. 

The prosecutor then asked if counsel was contesting the alleged 

violations the prosecution had cited, saying he was ready to swear in 

Tavai's CCO if necessary. 5RP 9. Counsel stopped short of declaring that 

he was stipulating to the violations but did not argue that they had not been 

proven. 5RP 8-10. 

Counsel then pointed out that, while Tavai had gotten fired, he had 

already gotten a job and had informed his CCO at his very next 

appointment about both the termination and the new job, although counsel 

acknowledged that Tavai "should have picked up the phone immediately 

after he got canned." 5RP 10. When Tavai said that he got "laid off' the 

court said "apparently, what they said is that he was terminated for poor 

performance." 5RP 10. Counsel then reiterated that the important point 

was that Tavai had reported the situation at his very next appointment and 

already had a new job by that time. 5RP 1 1. 

At that point, the court asked about the new job, saying Tavai was 

"not supposed to be at a fast-food joint." 5RP 1 1. Tavai responded that 

the new job was at a "bar, casino" where food was served. 5RP 11. The 

court said "[tlhat's not exactly the place where you should be employed." 

5RP 1 1. Tavai said it was during the day when kids were in school and all 

he did was wash dishes. 5RP 1 1. 

At that point, the court said it did not think Tavai had "really made 

much of an effort" and ordered Tavai terminated from the SSOSA 

9 



program. 5RP 12; CP 76-78. 

D. ARGUMENT 

THE TRIAL COURT ABUSED ITS DISCRETION AND 
VIOLATED TAVAI'S MINIMAL DUE PROCESS RIGHTS IN 
REVOKING HIS SSOSA, AND COUNSEL WAS 
PREJUDICIALLY INEFFECTIVE 

The Special Sex Offender Sentencing Alternative (SSOSA) statute 

permits the sentencing court to suspend an eligible sex offender's sentence 

and impose a brief term of confinement to be followed by community 

custody, during which the offender is required to comply with certain 

conditions. $ee RCW 9.94A.670(4) and (5). The court also retains the 

authority to revoke a suspended sentence if it finds that the offender has 

violated the conditions of the suspended sentence or failed to make 

satisfactory progress in treatmeni. RCW 9.94A.670(10). Revocation is 

not the only option, and a court may also order the offender to be confined 

for up to 60 days for each violation of the conditions. $ee RCW 

9.94A.634(3)(~); see State v. Partee, 141 Wn. App. 355, 360-61, 170 P.3d 

60 (2007). Whatever decision the court makes, it is usually reviewed for 

abuse of discretion. Partee, 141 Wn. App. at 64 1. 

In this case, this Court should reverse the trial court's decision to 

revoke Tavai's SSOSA, because that decision 1) was based in large part 

on improper grounds, 2) was entered in violation of Tavai's right to 

allocution, 3) was entered in violation of Tavai's right to notice and 4) was 

entered at a proceeding where Tavai did not receive effective assistance of 

counsel. 



a. Job loss and association with others were not valid 
grounds for revoking the SSOSA 

In revoking the suspended sentence, the trial court relied on several 

alleged violations of the terms of the SSOSA. Although the court failed to 

enter written findings and conclusions in support of its decision, the 

court's oral decision makes reasons clear. In telling Tavai the SSOSA was 

being revoked, the court specifically declared: 

You've been terminated from your treatment program. You got 
fired from your job for poor performance; and obviously, you need 
to keep the job to keep in treatment because you have to pay for 
your treatment; and I would think that the thought of the amount of 
jail time that's hanging over your head would give you some 
reason to tow the line, and I think I agree with the treatment 
provider. I don't think he's a good candidate to be out in the 
community anymore. Now, granted, he may have ties to these old 
friends; but those are ties he should have broken off a long time 
ago, and he apparently couldn't; and I am, at this time, going to 
revoke the SSOSA and sentence him to prison. 

5RP 12. The court also expressed concern about Tavai's new job, stating 

that a "bar, casino" was "not exactly the place" Tavai should be employed. 

Thus, the court clearly relied on Tavai's having been terminated 

from his treatment program, having lost his job, and associating with 

people on the wrong side of the law as grounds for revocation. The latter 

two reasons, however, were not valid, because they were not violations of 

Tavai's conditions. 

First, it was not a condition of Tavai's SSOSA that he not lose or 

change his job. Appendix H to his judgment and sentence provided, inter 

alia, that Tavai must "[wlork at Department of Corrections' approved 

education, employment, andlor community service." CP 46-48. But that 



Appendix also required Tavai to "[nlotify community corrections officer 

of any change of address or employment." CP 46-48 (emphasis added). 

As a result, while it was clear that Tavai was permitted only to 

work at approved locations, it was not clear that Tavai would have his 

SSOSA revoked if he lost his job, was laid off or quit. Indeed, Appendix 

H specifically contemplated that Tavai might not keep the same job 

throughout the SSOSA process, because it specifically refers to a change 

in employment. And neither that Appendix nor any other condition 

imposed required that he refrain from changing employment; only that he 

notify his CCO when that occurred. CP 26-48. 

Thus, Tavai was not required to maintain the same job or lose his 

SSOSA. Nor was he even required to get pre-approval of his CCO before 

changing where he worked, although that could have been a condition the 

court ordered under RCW 9.94A.670(5)(~). Because the court chose not 

to order that condition, Tavai's losing his job was not, in fact, a violation 

of the conditions of his SSOSA sentence, and the court erred in holding 

otherwise. 

Further, to the extent the court relied on its belief that Tavai should 

not be working in a bar or gambling facility and thus was no longer in 

compliance with his conditions, that reliance was misplaced. Nothing in 

Tavai's judgment and sentence indicated that he was required to stay away 

from places where there was drinking or gambling; he was only prohibited 

from drinking there. CP 26-39,46-48. Nor was there any evidence 

presented at the hearing which indicated that the place Tavai had secured a 

new job was not DOC approved. 5RP 1 - 13. Rather than being used 
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against him, the fact that Tavai had gone out immediately and gotten 

another job right away should have been recognized to be a strong 

indication of Tavai's desire to comply with his requirements and also to 

remain able to pay for treatment. 

Similarly, to the extent the court relied on Tavai's associations 

with people "on the wrong side of the law" as a separate violation of 

Tavai's SSOSA conditions, that reliance was improper not only because it 

was not valid but also because it violated Tavai's First Amendment rights. 

Appendix F to the Judgment and Sentence checked off boilerplate 

language, pre-printed, which provided that "[tlhe offender shall not have 

direct or indirect contact with the victim of the crime or a specified class 

of individuals: ." CP 37-39. The "class," however, was left 

blank. CP 37-39. 

Appendix H did not include any requirement that Tavai stay away 

from anyone except for "the victim." CP 46-48. And the order 

prohibiting contact did not list anyone other than the victim. CP 49-50. 

Other than "minor children," there was no class of individuals Tavai was 

ordered to stay away from as a condition of his SSOSA. CP 26-39,46-50. 

Nor is staying away from a specific class of individuals a required 

condition of a SSOSA sentence. See RCW 9.94A.670(4)(b); RCW 

9.94A.670(5); RCW 9.94A.712; RCW 9.94A.715; RCW 9.94A.700(4) 

(mandatory conditions); RCW 9.94A.700(5) (optional conditions). 

Thus, Tavai had no conditions of his SSOSA which required him 

to stay away from old friends in the neighborhood who might be engaged 

in criminal acts, so long as he, himself, did not commit new crimes. 



In addition, any condition requiring Tavai to stay away from his 

old neighborhood friends would not have been valid in this case. There is 

no question that a criminal defendant may be subject to limitations on his 

constitutional rights during community placement. See, State v. Moultrie, 

143 Wn. App. 387, 396, 177 P.3d 776 (2008). As a result, while the First 

Amendment protects a defendant's constitutional right to freedom of 

association, a sentencing judge may order the a defendant not have contact 

with a victim of the crime "or a specified class of individuals" as a 

condition of community supervision. See, e.G, Roberts v. U.S. Jaycees, 

468 US. 609, 617-18, 104 S. Ct. 3244, 82 L. Ed. 2d 462 (1984) (right to 

freedom of association); Moultrie, 143 Wn. App. at 399 (certain limits 

permissible); RCW 9.94A.700(5)(b). 

To be proper, however, such a condition must be "reasonably 

necessary to accomplish the essential needs of the state and public order," 

which requires that the court limit contact only with those who "share a 

relationship to the offender's crime." State v. Riley, 121 Wn.2d 22, 37-38, 

846 P.2d 1365 (1993); see also, State v. Riles, 135 Wn.2d 326, 348-49, 

957 P.2d 655 (1998). 

Thus, in Riles, a condition which precluded a defendant who had 

raped a 19-year old woman from having contact with "any minor-age 

children" was improper because there was "no reasonable relationship 

between his crime" and that order. 135 Wn.2d at 349-50. Indeed, the 

Court held, that order "borders on unconstitutional overbroadness" and 

had to be stricken. Id. 

Similarly, here, there was no evidence that Tavai's crime had 
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anything to do with hanging out with the "wrong crowd or knowing 

people who were involved in crime. The crime involved consensual 

sexual conduct at Tavai's home with his stepsister, committed alone, 

without others around. See CP 2. 

Notably, there was no evidence that Tavai himself was in any way 

involved in any criminality; just that he unfortunately knew someone who 

was and who ended up dead. And the only discussion at the hearing 

regarding Tavai's involvement with the people in question was counsel's 

declaration that the involvement was very limited and passing. 5RP 7-8. 

To the extent the court relied on Tavai's continuing to have contact 

with people from his neighborhood who were apparently involved in 

drugs, that reliance was also in error, and this Court should so hold.5 

b. Tavai's due process rights were violated 

In addition to relying on improper grounds, the revocation here was 

accomplished in violation of Tavai's due process rights. 

A defendant in Tavai's situation has a conditional liberty interest at 

stake when he faces revocation of a suspended sentence. State v. Canfield, 

154 Wn.2d 698, 705, 1 16 P.3d 39 1 (2005). As a result, although 

revocation hearings are not subject to the same due process mandates as 

those which apply during trial, defendants facing revocation still enjoy 

minimal due process rights. State v. Dahl, 139 Wn.2d 678, 683, 990 

P.2d 396 (1998); see Morrissev v. Brewer, 408 U.S. 471,482, 92 S. Ct. 

2593,33 L. Ed. 2d 484 (1972). 

5~ounse l ' s  ineffectiveness in failing to object to the court's reliance on these factors is 
discussed in more detail, infra. 
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Those rights include: 

(a) written notice of the claimed violations; (b) disclosure. . .of 
evidence against him; (c) the opportunity to be heard; (d) the right 
to confront and cross-examine witnesses (unless there is good 
cause for not allowing confrontation); (e) a neutral and detached 
hearing body; and (f) a statement by the court as to the evidence 
relied upon and the reasons for the revocation. 

In this case, both Tavai's right to allocution and his right to notice 

were violated. 

1. Tavai's right to allocution was violated 

(a) Relevant facts 

When the parties appeared before Judge Stolz after it was alleged 

that Tavai had been in a park and a bar, the court first heard from the 

prosecutor and counsel, then asked Tavai if he wished to speak prior to the 

courts decision. 3RP 6-7. Tavai did so. 3RP 6-8. 

On the day the state's Petition for revocation was filed, the parties 

appeared before Judge Linda C.J. Lee in order to discuss whether Tavai 

should be released or held in custody for the revocation hearing. 4RP 3. 

At that hearing, an attorney appearing for Tavai said Tavai did not "totally 

understand what's happening here today" and wanted to address the court. 

4RP 5. The court would not allow Tavai to speak, stating it was trying to 

"protect Mr. Tavai's rights" by not hearing "anything about the merits of 

the revocation." 4RP 6. The court then ordered Tavai held until the 

revocation hearing. 4RP 6. 

At the hearing on the state's Petition, the court first heard at length 

from the prosecutor about why he thought Tavai's SSOSA should be 



revoked. 5RP 3-6. The court then gave the CCO the opportunity to speak, 

but she declined. 5RP 6. Next, the court referred to Tavai's counsel by 

name, apparently to allow his argument. 5RP 6. After counsel was 

through, the court asked, "[alnything else from anyone," and the 

prosecutor responded, after which counsel made further argument. 5RP 8- 

9. At one point during that argument, counsel addressed Tavai, asking for 

clarification of a fact, after which counsel again presented argument. 5RP 

9-1 1. 

At that point, the court asked a question about Tavai's new job, 

and it was Tavai who answered, telling the court that his new job was at a 

barlcasino where food was served. 5RP 11. The court said "[tlhat's not 

exactly the place where you should be employed." 5RP 11. Tavai said it 

was during the day when kids were in school and all he did was wash 

dishes. 5RP 1 1. 

Without asking Tavai if he wished to address the court, the court 

then ruled, revoking Tavai's suspended sentence. 5RP 12. Tavai tried to 

speak about the violations, but the court told Tavai he had shown poor 

judgment which meant he was going to prison. 5RP 12. When Tavai 

again tried to speak, counsel cut him off, saying, "[slhe's already ruled." 

5RP 12. 

(b) Tavai's right to allocution was 
violated 

Defendants in Tavai's situation have the right to "be heard in 

person." Canfield, 154 Wn.2d at 706. This right is, in plain terms, the 

right of the defendant to allocute at the hearing, if the defendant wishes to 



do so. Canfield, 154 Wn.2d at 706. Allocution at a revocation hearing 

"serve[s] an important function," because the defendant has a conditional 

liberty interest at stake. Canfield, 154 Wn.2d at 705. Allowing the 

opportunity for a defendant to allocute at revocation hearings is proper and 

does not unduly burden the proceedings, because "allowing a defendant a 

few moments of the court's time is minimally invasive." 154 Wn.2d at 

705. Indeed, due process requires allowing a defendant to speak, because 

he has a right to offer "a plea in mitigation" or to "plead for leniency" if he 

indicates a wish to do so. 154 Wn.2d at 707-708. 

In this case, Tavai clearly wanted to speak to the court about the 

potential revocation. Indeed, he likely expected that opportunity. At the 

previous hearing discussing the parklbar allegations, Judge Stolz had 

specifically given Tavai the opportunity, asking if he wished to say 

anything before the court ruled. 3RP 6-7. When Tavai later went before 

Judge Lee after the Petition had been filed, his counsel informed the court 

of Tavai's desire to speak, but Judge Lee would not let him do so. 4RP 6. 

Then, in front of Judge Stolz, Tavai was never given the opportunity to 

speak after the arguments of counsel, because the judge did not give him 

that chance prior to going right into her ruling. 5RP 1 1 - 12. Further, the 

judge - and counsel - effectively refused to allow him to allocute even after 

the ruling, because the ruling had already occurred. 5RP 1 1 - 12. 

Thus, although Tavai clearly wished to offer pleas in mitigation or 

leniency prior to the court's decision, he was deprived of that right. His 

right to allocution under was therefore violated, and this Court 



should so hold.6 

In response, the prosecution may attempt to convince the Court that 

Tavai did not adequately raise this issue below and should not be allowed 

to do so on appeal. This Court should reject any such argument. 

It is true that, in Canfield, the Court held that a defendant must 

give some notice of his desire to speak before the failure to allow him to 

do so can be raised. 154 Wn.2d at 708. It is Tavai's position, however, 

that he gave such notice here, first by addressing the court when asked if 

he wished to do so at the September hearing regarding the parklbar 

allegations, next by trying to address Judge Lee, and then by trying to 

speak to the judge when questions were being asked at the revocation 

hearing. 3RP 6-7; 4RP 6; 5RP 9-12. These efforts indicated that Tavai 

wanted to offer his own statements to the court in order to seek leniency or 

argue in mitigation, as do his attempts to speak after the court had ruled. 

In any event, even if Tavai's efforts are somehow not deemed 

sufficient, reversal would nevertheless be proper based on counsel's 

ineffectiveness. See infra. 

Because Tavai's right to allocution was violated at the revocation 

hearing, this Court should reverse and remand for a new hearing in front of 

a different judge. 

. . 
11. Tavai's right to notice was violated 

(a) Relevant facts 

In the prosecution's Petition for revocation, filed October 3,2007, 

6~ounsel ' s  ineffectiveness in failing to raise this issue below is discussed in more 
detail, infra. 
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the prosecutor alleged one violation, as follows: 

1) Defendant was terminated from sexual deviancy treatment 
on or about 10/1/08; and that the foregoing acts and deeds 
were committed subsequent to and in direct violation of the 
terms and conditions of the aforementioned sentence. 

CP 58. 

In the October 4,2007, letter, the treatment provider cited both 

Tavai's self-report of termination from his job and Tavai's apparent 

association with individuals who seemed involved in criminal activity as 

the reasons the provider thought Tavai was no longer a "viable treatment 

candidate" and had terminated him from treatment. CP 61-62. The 

CCO's "court-notice" listed both the termination from sexual deviancy 

treatment and "[bleing terminated from employment on or about 9/23/07" 

as "violations." CP 64. 

The state did not amend its Petition to request that the termination 

from employment serve as independent grounds for revocation. The 

CCO's notice was apparently sent to counsel but does not appear to have 

been served on Tavai. CP 64-68. 

At the hearing on the Petition, the prosecutor argued that both 

Tavai's termination from treatment and the loss of his job were violations 

of "two conditions" of Tavai's SSOSA program. 5RP 5. The prosecutor 

also argued that Tavai was "clearly still associating with people who are 

walking on the wrong side of the law" and thus was not complying "with 

the conditions that are required to successfully complete SSOSA." 5RP 5. 

The prosecutor asked that Tavai be revoked for "his violations." 5RP 6. 

After hearing counsel's argument on those "violations," the court 



asked about the new job, saying Tavai was "not supposed to be at a fast- 

food joint." 5RP 1 1. When Tavai responded that the new job was at a 

"bar, casino" where food was served, the court said "[tlhat's not exactly 

the place where you should be employed." 5RP 1 1. In ruling, the court 

declared: 

You've been terminated from your treatment program. You got 
fired from your job for poor performance; and obviously, you need 
to keep the job to keep in treatment because you have to pay for 
your treatment; and I would think that the thought of the amount of 
jail time that's hanging over your head would give you some 
reason to tow the line, and I think I agree with the treatment 
provider. I don't think he's a good candidate to be out in the 
community anymore. Now, granted, he may have ties to these old 
friends; but those are ties he should have broken off a long time 
ago, and he apparently couldn't; and I am, at this time, going to 
revoke the SSOSA and sentence him to prison. 

5RP 12. The court did not enter written findings and conclusions on the 

revocation. In its Order Revoking Sentence, the court referred to the 

state's Petition as the grounds for the revocation, declaring: 

having read said petition, and hearing testimony in support 
thereforeldefendant having stipulated to the violation(s), and it 
appearing therefrom that the defendant has, by various acts and 
deed, violated the terms and conditions of said sentence, 

the suspended sentence was being revoked. CP 76-78. 

(b) Tavai's rights to notice were violated 

The court's decision violated Tavai's due process rights to notice. 

Under m, due process requires the state to inform an offender both "of 

the specific violations alleged and the facts that the State will rely on to 

prove those violations." 139 Wn.2d at 685. Here, Tavai was not given 

constitutionally sufficient notice of the violations upon which the 

prosecution relied. Further, the court relied on several of those same 



factors in revoking Tavai's suspended sentence. 

The only violation alleged in the Petition was the termination from 

treatment. CP 57-60. Yet in revoking the suspended sentence, the court 

appears to have relied not only on that termination but also on Tavai's 

losing his job and associating with people who were apparently involved 

in criminal activity. 5RP 12. Neither of those violations, however, was 

alleged in the Petition upon which the motion for revocation relied. CP 

57-60. Tavai's due process rights to notice were thus violated. 

Dahl, supra, is instructive. In m, the defendant was notified by 

the state that he was facing revocation of a suspended sentence because he 

had failed to make progress in treatment. 139 Wn.2d at 68 1-84. There 

were several treatment reports filed which indicated several incidents 

alleged to have occurred. 139 Wn.2d at 68 1. At the revocation hearing, 

the prosecution cited to those incidents, which it said demonstrated Dahl's 

failure to make progress, and the court relied on those incidents in 

revoking. 139 Wn.2d at 68 1-82. On review, the Court agreed that, while 

the incidents were discussed in the reports which Dahl had been given, 

"the State did not inform Dahl that it sought revocation of his SSOSA 

based on these occurrences." 139 Wn.2d at 684. 

The Court, however, disagreed that Dahl had not been given 

sufficient notice of the violations upon which the revocation was being 

sought. Id. The Court found that the separate incidents not alleged in the 

State's petition were not considered "violations that served as grounds for 

revocation," but were instead used as examples proving the charged 

grounds -i.e., the failure to progress in treatment. Looking at the record, 
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the Court found that "[tlhe actions and statements of both the prosecutor 

and trial judge make clear that the two incidents were never intended to be 

considered as separate SSOSA violations" but were instead just taken into 

account as part of the proof of the charged grounds of failing to progress in 

treatment. 139 Wn.2d at 684-85. The Court gave examples from the 

record, in which "the prosecutor did not represent the . . .incidents as 

independent violations of SSOSA." 139 Wn.2d at 685. Thus, the Court 

concluded, Dahl's due process rights to notice were satisfied because the 

State provided notice of the violation it was relying on and the reports 

simply indicated the evidence supporting the allegations against him. 139 

Wn.2d at 685-86. 

Here, unlike in m, the prosecutor's arguments and the court's 

ruling make it clear that the termination from employment and associating 

with others "walking on the wrong side of the law" were treated as 

separate violations. The prosecutor specifically referred to "violations," 

not a single violation as alleged in the Petition. 5RP 5; see CP 57-60. 

Indeed, the prosecutor declared not only the termination from treatment 

but also Tavai's "losing his employment" as separate "conditions" of the 

SSOSA program. 5RP 5. And the prosecutor specifically related 

"deviance from the requirements" of the suspended sentence with Tavai's 

"clearly still associating" with people he should not be associated with as a 

basis for the revocation. See 5RP 5-6. 

Further, the court's specific declaration that it was revoking 

because Tavai "got fired . . . for poor performance" indicates the court's 

reliance on that factor, as does the court's declaration that Tavai "should 
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have broken off' ties with his old friends "a long time ago" and 

"apparently couldn't" as another basis. 5RP 1 1 - 12. 

Thus, unlike in m, here, the prosecutor and the court both relied 

on reasons for revocation which were never charged in the Petition. As in 

m, there were other indications of those facts as potential reasons for 

violations, but the prosecution never gave Tavai notice that it would be 

relying on those other violations at the hearing. Tavai's due process rights 

to notice were therefore violated. See, e.g., State v. Bahl, - Wn.2d -, 

P.3d - (2008 Wash. LEXIS 1032) (October 9,2008) (at 19) (due 

process requires fair warning of proscribed conduct). 

In response, the prosecution may attempt to rely on a Division One 

case in which the court held that a defendant's claim of improper notice 

should not be addressed if he did not raise at the issue at the revocation 

hearing. Any such reliance should be rejected. In State v. Robinson, 120 

Wn. App. 294, 85 P.3d 276, review denied, 152 Wn.2d 1031 (2004), the 

defendant was released from prison and subject to certain community 

placement conditions, which it was alleged he violated. 120 Wn. App. at 

297. DOC filed a document alleging 8 violations, and it was unclear 

whether the defendant was sent a copy. 120 Wn. App. at 297-98. A 

month later, the state sent notices alleging only two violations. 120 Wn. 

App. at 298. At the sentence modification hearing, the defendant admitted 

to 6 of the violations alleged in the DOC report and did not object to 

testimony and letters which the prosecution introduced to support its 

claim. 120 Wn. App. at 298. After the court found him guilty of 8 

violations, he was ordered to serve a total of 360 days in confinement. 120 
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Wn. App. at 298. 

On appeal, Robinson argued that his rights were violated because 

he did not receive proper notice of all of the violations. 120 Wn. App. at 

299. The Court of Appeals declined to address the issue because, when 

the prosecution listed and the court relied on the DOC listed violations, 

Robinson did not object but instead admitted 6 of them. 120 Wn. App. at 

299. Relying on State v. Nelson, 103 Wn.2d 760, 697 P.2d 579 (1 985), 

the Court held, a defendant "could not sit by while his due process rights 

were violated at a hearing and then allege due process violations on 

appeal." Robinson, 120 Wn. App. at 299. While recognizing that Nelson 

involved the failure to object to the admission of evidence, the Robinson 

Court nevertheless declared, without citation to authority, that "improper 

notice should be treated in the same maimer" and that Robinson had 

therefore waived the notice requirements by failing to object to notice at 

the modification hearing. 120 Wn. App. at 299. 

The holding of Robinson is questionable, however, and should not 

be followed by this Court, because of the very significant differences 

between the situation in Nelson and that in Robinson. In Nelson, the 

defendant argued on appeal that his rights to confrontation and cross- 

examination were violated at a parole revocation hearing when the 

prosecution relied on several reports of treatment providers and others but 

did not present live testimony. 103 Wn.2d at 764-65. But the defendant 

himself used similar material and specifically argued below that it was 

proper. 103 Wn.2d at 764-65. Given those circumstances, the Court 

found, the defendant had waived any claim that admission of that evidence 
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was in violation of his rights to confrontation and cross-examination. 103 

Wn.2d at 764. 

That ruling is not only consistent with the general rule that a 

defendant must object to the introduction of evidence in order to raise that 

issue on appeal but also the general rule that a defendant who chooses not 

to try to exercise his right of confrontation with a witness at trial cannot 

then raise that issue on appeal. See, e.g, State v. Coria, 146 Wn.2d 631, 

641-42,48 P.2d 1980 (2002); In re Suave, 103 Wn.2d 322, 330, 692 P.2d 

818 (1985). Further, that ruling is consistent with the limited rights of 

confrontation and cross-examination which defendants facing revocation 

enjoy. Under m ,  the right to confront and cross-examine in revocation 

hearings is limited and does not exist if "there is good cause" for not 

allowing it. 139 Wn.2d at 683. In stark contrast, m recognized no 

similar limitation on the right to "written notice of the claimed violations." 

139 Wn.2d at 683. 

These serious, significant differences between the situation in 

which the Court reached its conclusions in Nelson and the situation facing 

Division One in Robinson illuminate the very real flaws in the cursory 

reasoning of Robinson. This Court should decline to follow that flawed 

decision and should instead hold the prosecution to the limits it set for 

itself when it chose to only allege a single violation of the SSOSA in filing 

the Petition for revocation. 

If the Court is inclined, however, to follow the faulty reasoning of 

Robinson, that case would still not control. Unlike here, in Robinson there 

was no claim that counsel was ineffective in failing to raise the issue 
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below. See 120 Wn. App. at 294-99. Here, there is such a claim. See 

infra. 

The prosecution's reliance on Tavai's losing his job and his 

"associations" - and the court's decision based on those allegations - were 

in error.7 This Court should so hold and should reverse. 

c. Counsel was preiudicially ineffective 

All of the errors and violations of Tavai's rights below were 

compounded by and indeed caused by counsel's prejudicial 

ineffectiveness. Defendants in criminal cases are guaranteed the right to 

effective assistance of counsel at all critical stages of a criminal 

proceeding. See Strickland v. Washington, 466 U.S. 668,685-86, 104 S. 

Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Thomas, 109 Wn.2d 222,229, 

743 P.3d 8 16 (1 987). Sentencing is such a critical stage, as is any part of a 

criminal proceeding which holds significant consequences for the accused. 

See State v. Robinson, 153 Wn.2d 689, 694, 107 P.3d 90 (2005); Bell v. - 

Cone, 535 U.S. 685, 695-96, 122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002). 

A SSOSA revocation hearing holds such consequences, because the 

potential result of the hearing is the defendant's loss of his conditional 

liberty. See RCW 9.94A.670(10). Further, fundamental fairness requires 

given a defendant facing revocation the right to effective assistance of 

counsel where he faces losing his conditional liberty based upon 

allegations which the state will try to prove at a contested hearing. See 

State v. Wentworth, 17 Wn. App. 644, 645, 564 P.2d 810, review denied, 

7 Counsel's ineffectiveness in failing to raise these issues below is discussed in more 
detail, infva. 
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89 Wn.2d 1012 (1977); Mempa v. Rhay, 389 U.S. 128,88 S. Ct. 254, 19 

L. Ed. 2d 336 (1967). 

Counsel is ineffective where his performance falls below an 

objective standard of reasonableness despite a strong presumption of 

competence, and the deficiency prejudiced the defendant. Strickland, 466 

U.S. at 687; Thomas, 109 Wn.2d at 226. Counsel's performance meets 

that standard when he fails to be aware of or investigate the relevant law or 

matters of defense. Thomas, 109 Wn.2d at 226; see State v. Woods, 138 

Wn. App. 191, 197, 156 P.3d 309 (2007). 

Here, counsel's performance was deficient in several ways. First, 

it was not objectively reasonable for counsel to fail to object to the 

prosecution and the court relying on alleged violations of Tavai's 

conditions of SSOSA when those violations were not valid. A court does 

not have authority to revoke a suspended sentence based on violation of a 

void or nonexistent condition. See, e .g,  State v. Raines, 83 Wn. App. 

3 12, 3 16, 922 P.2d 100 (1 996). And there could be no tactical reason for 

counsel to fail to object to the prosecutor and the court sending your client 

to prison for allegedly violating conditions of his suspended sentence when 

he had not committed those violations. 

Further, this is not a situation where the court's reliance on those 

improper factors did not prejudice counsel's client. In some situations, 

where a court relies on improper factors at sentencing, for example, 

appellate courts have upheld the sentence and found no prejudice because 

either the trial court has clearly indicated that it would reach the same 

conclusion even if one or more of the factors is later deemed improper or it 
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is clear from the record that the court would reach that same conclusion. 

See, =, State v. Fisher, 108 Wn.2d 419, 739 P.2d 683 (1987). Here - 

however, there was no such finding entered by the court. CP 76-78; 5RP 

1 - 13. And the court's ruling indicated that it considered all these 

allegations intertwined, so that its decision clearly rested on consideration 

of the invalid allegations. 5RP 12. 

It was also not objectively reasonable for counsel to fail to ensure 

that his client's due process rights were not violated. There can be no 

question that Tavai clearly wished to exercise his right to allocution. Not 

only had he done so in the same context before, he had tried to do so in 

these ongoing proceedings, in front of Judge Lee. 

Further, the U.S. Supreme Court has recognized that "[tlhe most 

pervasive counsel may not be able to speak for a defendant as the 

defendant might, with halting eloquence, speak for himself." Green v. 

U.S. 365 U.S. 301,304, 81 S. Ct. 653,5 L. Ed. 2d 670 (1961). Yet 

counsel effectively deprived his client of that right by failing to ensure that 

Tavai was permitted to speak. Tavai thus lost his chance to plead for 

mercy or in mitigation and affect the court's decision before it was made. 

There could also be no tactical reason for failing to object to the 

prosecution's reliance on grounds for revocation not alleged in the 

Petition. Had counsel objected, the court would not have relied on those 

grounds. Further, because the uncharged grounds were a large part of the 

court's reasons for deciding to revoke the SSOSA, had counsel objected, 

there is a reasonable probability that counsel's client would not have lost 

his conditional liberty if counsel had spoken up. 



Further, counsel's failures not only prejudiced Tavai below but 

also continue to affect Tavai's rights because of their potential impact on 

review. As noted above, there is caselaw suggesting that the due process 

right to notice should be raised below or is waived. See Robinson, 120 

Wn. App. at 296. Although Tavai disputes the validity and propriety of 

this caselaw, as argued infra, that caselaw is likely to be raised by the 

prosecution in response as a reason this Court should not address the 

violations of Tavai's rights. If this Court is inclined to agree with the 

prosecution, counsel's failure to object below should be seen as prejudicial 

and ineffective, because, by failing to raise the violations of his client's 

due process rights below, counsel not only ensured that those rights would 

go unredressed at that time but also will have prejudiced Tavai's ability to 

receive relief on appeal. 

The same is true with the issue of allocution. As argued, infra, that 

issue was sufficiently raised below to be preserved for appeal. However, 

counsel's failure to raise the issue is likely to be relied on by the 

prosecution on appeal in an effort to convince this Court to find waiver. 

And that position does find some support in Canfield, supra, although 

ultimately, as argued infra, the issue was sufficiently preserved below. If, 

however, the Court is inclined to give any "waiver" argument currency, it 

should nevertheless reverse based on counsel's failure to ensure his 

client's right to allocution by properly raising the issue below. 

Counsel's unprofessional failures prejudiced Tavai. To prove 

prejudice, Tavai need only show that there is a reasonable probability that, 

but for counsel's errors, the result would likely have been different. 

3 0 



v. Cienfierros, 144 Wn.2d 222, 226, 25 P.3d 101 1 (2001). A "reasonable 

probability" need only be sufficient to "undermine confidence in the 

outcome." Thomas, 109 Wn.2d at 226. 

Here, had counsel not failed to perform to a minimal standard of 

professional conduct on his client's behalf, the court would have been 

made aware that 1) it was relying on several alleged violations which were 

not, in fact, violations of the terms of the SSOSA, 2) the state was relying 

on alleged violations for which it failed to give proper notice and 3) Tavai 

wished to speak prior to the court entering its decision. There is a 

reasonable probability that the court would then have decided to impose 

local sanctions and allow Tavai to work with another treatment provider, 

especially given the relatively non-violent nature of his crime. 

Counsel was prejudicially ineffective at the revocation hearing, and 

this Court should so hold and should reverse. 

E. CONCLUSION 

For the reasons stated herein, this Court should reverse. 

DATED this 126- day of , 2008. 

Respectfully submitted, 

KATH~YN RUSSELL SELK, No. 23879 
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Seattle, Washington 98 1 15 
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STATE OF WASHINGTON, 

Plaintiff, 

VS. 

MICAH DAVID TAVAl, 

Defendant 

CAUSE NO: O& 1 -@4244-3 

2 6 2007 
WARRANT OF COMMlTMENT 

THE STATE OF WASHINGTON TO THE DIFSCTOR OF ADULT DETENTION OF PIERCE C O W  Y: 

WHEREAS, Judgnent has b u n  pmameed against the defendant in the Supaim Cant of the State of 
Washiington for the Comfy  of Piere, that the defa~dant be punished as specified in the Judgmmi and 
SabndOrda Mdfyinflp~oking R o b a t i d C m u n i Q  Supavidan, a full and c a n d  c q y  ofwhich js 
attact~ed hereto. 

rp\l. YOU. THE DIRECTOR ARE COldMAHDED to n n i v  cthe defendmt fa 
dausificaticn, d inemen t  and placement ae &wed in the Judgment and Sentence 
(Sentence of c d m m e n t  in Piace Carnty Jail). 

[ ] 2 YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to 
the p r q 6  officers of the Departrnd of Corfectiw and 

YOU, THE PROPER OFFlCERS OF THE DEPAR- OF CORRECTIONS, ARE 
COMMANDED to renive the defendant fcr cla~sificnticr~ canfinanent and placement 
as c r d d  in the Judgment and Sentence (Sentence of d i n e n e n t  in Department af 
C a r e t i m a  custody). 

WARRANT OP 
COMMITMENT - 1  

Ofhce at Rrsnutlng Altwney 
9 3  Tacoma Avenue S. Room 946 
Tncoma, U'ashington 98402-2171 
Telephone: (253) 798-7400 



(Sentace of cmfmement or pl 

S A T E  OF WASHINGTON 
Es; 

C W ]  of Pierce 

I, Kevin h k ,  C l d  ofthe abweentitlerl 
Ccurf, do hereby &fy that this faqoing 
i m &  is a true and correct copy of the 
migird now on file in my office 
IN WITNESS WHEREOF, I hereunto set my 
hand and the Seal of Said C o w  this 

day of I 

lmvIN STOCK, Clafc 
By: D ~ P U ~ Y  

WARWLNT OF 
COMMITMENT -2 

M c e  a t  Prnsecuting Altwney 
930 Tacoma Avenue 5. Rmm 946 
Tacoma, Wnsbington 98402.2171 
Telephone: (253) 7987400 



SUPERIOR COURT OF WASHINGTONFOR PIERCECOUNTY 

MAR 2 6 2007 
STATE OF WASHINGTON, I 

SID: WA21235343 
DOB: W/17fl984 

JUD- AND SENTENCE PJS) 
[ ]Prism [ ]RCW9.94A712PriamzConfin~ 
f ] Jail One Y esr c* Lesa 
[ ] First-Time Offen& 

SSOSA 
I 
[ /B*TheC~aemC) 
[ I Cl&s Action Required, pata 4.5 @OW), 

4.15.2 3.3,3.6 and 5.8 

1.1 A srntemhg h r q  was held and the defendarb, the defmd- lawysr and the (dqllty) pmsecutbg 
rrttxnOtw=preserrt. 

IL FiKDINGS 
Thae being no ream w b w c n t  should not be prma~lnced, the c a r t  FINDS: 

als/w 2 1 OFEERSEO: The def- was f a d  guilty m - 
by [ plea [ 1 jury-verdict { ] benth tdd 

COUNT CRJ,?& RCW . QiHANCSMRfT DATEOF MCIDEHTHO. 
TYPE* CRtMB 

I WeofaQlildinthe 9A44.076 NIA W25/M Lakewood PD 
S d D m -  10.99.020 06204m69 
D d c  Vialence, 
(Charge Code: 13'7) I 

* (F) Fiream, @) 0 t h  deadly weapcns, (V) WCSA in a prchhd 20% 0 Vch Hcm, See RCW 4661 .ElQ 
(JP) Juvenile preeent, (9Pd) S d  Mctivatiw See RCW 9. %333(8). 

as charged in the Oridrial Infcmmticn 

[w Tht crime darged in Ccunt(~) I inOd~<s> dnneaic violence 
[ 1 C u n n d o f l ~ s l o c m p a a ~ ~ e s a m e a i m i n a t m d u d w d c o ~ w m e a i m e i n ~  

the off& mxe are (RCW 9.94ASWj: 

~~ AND 8-a (JS) Office ofhos?cuting Attorney 

@~QOI) (Bm Pa@ 1 of 9 930 Tacoma Avmur S. Room 9.44 
Tacoma, Washingon 98402-2171 
Telephone: (253) 798-7400 



J 0 t h ~  m t  mvicLians listed mdcr diffaerd cause numbers used in calculating the offmder score 
arc (!i& off- and cause rider): 

22 -fiL BTSTORY f,RC%' 9.94A525): 

CRlME DATE OF SENTmCING DATE OF &J TYPE 
SENTENCE COURT CRIME ADULT OF 

(Cam!y & State) JUV clUMl3 
1 UpCS-M1 02/19/03 PIERCE COUNTY WA 09/22/02 ADULT NV 
2 OTHER CURRENT: UPCS PIERCE COUNTY W A  11318103 ADULT NV --- ---- 

3T4~3- 05-1 -03739-6 
[ ] The c& finds that the foflming prim mvicticns are ale offense f a  purposes of determining the 

o f f ~ c k  score (RCW 9.94A 5 25): 

COUNT OFFSNDER SEFUOUSNESS WMDARD RANGE PLUS TOTALSTAHDARD MAxIMUM 
NO. SCORE LEVEL @ c t ~ ~ c a n ~  ENHANCEMENTS RANGE TERM 

WuanS mhmrrm- 

I C) XI  95- I25 M O m S  N/A 95-123MONTI-fS W 
TO LIFE TO LIFE: $50,000 

1 EXCZR'TONAL GENTENCE. Substantial and campelling r e a m s  exist which justify a1 
excqticnal sentence [ 1 abw e [ j below the standard range for C ~ S )  . Findings of fact md 
cotdusions of law ere attached in Appendix 24. The Ifasemting Attorney ] did [ ] did nct recommecld 
a similar smta~ce. 

LEGAL EWANCIAL OBLIGATIONS. The judgment ha11 upan entry be collectable by civil tmsns, 
subject to applicable exmpticats aet f& in Title 6, RCW. Chap* 379, S d m  22, Laws of 2503. 

[ ] The following e x h d n a y  arcllmstances a i r d  that make restitutian inappropriate (RCW 9.94A753132: 

[ J The fdlming extraadinmy ciraPnstances exist that make payment of normandatcry legal financial 
obligirtiax inapprqriate: 

Fa viol& offenses, most serious offenses, ar armed offmdas recanmended sahendng agreemarts a 
plea agreements ate [ ] attached [ 1 as follows: N/A 

The defendmt ie GUILTY of the Counts and Charges l i d d  in Paragraph 2 1. 

[ ] The cax t  DISMISSES Gourds [ ] The defendant is found NOT GULLTY of Caunts 

JUDGMENT AND SENTENCE. ( 4 Of6n olpro~euting Attorney 

(Fclmy) ( 6 / ~ ~  Page 3- of 930 Tacoma. T-II WPrbhgton Avenue S. 98402-2171 Powr 946 

I1 Telephone: (253y798-7400 



TV. SENTEN(SE AND ORDER 

ZI IS ORDERED: 

4.1 Ddendant sfiall pay to the C1a-k ofthis Cant :  @me C a u n ~ C l r k 9 3 0  Ta~~aAvs#llO.Tacoma WA98407) 

J X E  CODE 

RTX/RJN $ Restitution to: 

$ Restitution to; 
Name and Addffss--address may bewithdd end provided m ~ ~ ~ a ) \ y t ~ C C l & ' s  OEce). 

FCV $ 500.00 Crime Victim assessnent 

DNA $ 100.00 DNA Database Fee 

PUB $ I ,m Ccutt-Appointed Attmey Fees and DefmseCcsts 

FRC $ 200.00 Criminal Filing Fee 

FCM $ Fine 

OTEER LEGAL FINANCIAL OBLIGATIONS (specify be\-.) 

$ 0 t h ~  Cobts fcr: 

$ Other Costs for: 

$ \ .8a3 eL TOTAL 

[XI All payments shall be made in acccrdance with the policies of the clerk, rrrrnnencing immediately, 
unless the ccurt specifically sets f a th  the rate h&n: N& l s s  than $ per madh 
ccmmmcing . . RCW 9.W. 740. If the court dces nct sel the rate huein, the 
defendant shall repat to the ci&'s office within 24 haas of the entry of the judgment and sentence to 

&up ~ ~ a y r n e n t ~ ~ a h  

[rlci;he above tdal dasnct include all restitution which may be s& by lata ad= of the comt. An agreed 
restitution a-dm may be enteed RCW 9.94A.753. A resituticn hearing: 

[YbfialI be set by the prosecuta. 

I ] is &ed~..~led fa 

[ J ddsldsn waives my right to be preseni at any restitution hating (defendant's initials): /W3:7 
I 1 RESTITUTION. Order Attached 

4.3 COSTS OF INCARCERATION 

[ ] In addition to &a costs irnpcsed herein, the court fmda that Ihe defendant has a is likely to have the 
means to pay the c o b  of incarceratim, and the defend& is wded  to pay su& CQ* at the 
ratc RCW 10,01.160. 

The defendant shall pay the &s of sa-vices to collect unpaid legal financial obligaticnspa contract u 
BaMe R~3618.190,9.94A780and19.165#. 

J'ulx%lm AND s m m a  (JS) Of6ce d Prosecuting Attorney 
9 3  Tocoma Avenue S Room 946 
Tacoma. Washinglon 98402-2171 
Telephone: (W) 7987400 



The f i n a n d  obligatims irrrpcrsed in this j u d g n d  shall bear intad from the datt of the judgment until 
payment in full, at the rate applicable to avi l  judgments RCW 10.82090 

4.6 COSTSONAPPEAL 
An award of casts c n ~  appeal %airst the defgldant may be added to the tatal legal f m a a l  cbligaticcls 
RCW. 1Q73. 

4.7 ~HNTESIWG 

h e  ~ c a l t h  ~epartrnart cr designee shall t& and carnset the defendant fa HIV as a- es possible and the 
defendant shall fully -gate in the testing RCW 70.24.340. 

4.8 [w DNA TESrWG 

The defendmt shall have a bloodlbiological ssmple drawn Fa- purposes of DNA identificatjm analysis and 
the defendant shall fully cxqe-ak in the testing, The appropriate agency, the crxlniy cr DOC, hall be 
re~gcnsible fa- obtaining the izmple priu to the defendant's release &am confinanent RCW 43.43.754. 

4.9 N O C O P J T A ~  
The defendant ~ h d l  nct have meact with p.3 . (30a: 3''k*) @me, DOB) i n c l u h  bur nd 
limited to. personal, ve-bal, telephonic, writtan cr antad thrcugh a third pady fa- \ t & (rid to 
a c e d  the maximran Ytatutay setItence). 

[q DaneStic Violence Ackdim Orda or Antiharassment Orda is filed with thishdgment and Sentence 

4.11 BOND IS EEREBY MONFlRATED 

OfRrr of m u t i n g  Attorney 
930 Tafoma Avcnuc S. Room 946 
Tacoma, Washington 98482.2171 
Telephone: (253) 798-7400 



4.12 S P E C !  SEX OIWEND ER SENTENCING ALTERNATIVE. RCW 9.- The court finds that the 
defendant is e sex offender who is eligible fa the pedal se&encing d t d v e  and the c a r t  has 
d&&& that the apecial sex offender sentencing al-ive is appropriate The defendant is sentenced 
to a t a m  of cmfmenmt as follows: 

(a) CONFINEMENT. R(JW Y.94A400. Defendant is @ a c e d  to the following term of t d a l  
d m a n e n t  in the custody ofthe cow jail ar Department of Carecticns (DOC): 

mcnths an Count rncnth cn Count 

mcnths cn Count rncrrtha cn  Count 

CONETINEMENT. RCW 9.94A.712 Defendant is sentenced to the following term of confianent in the 
arstody ofthe Department of Carreaim (DOC): 

C W  %- MinirnumT-: \B\.q Mtnths Maximum T-: I & 

c- - MinirmPnTem Mcrrths MaximumTerm: 
The Indetaminate Sentencing Review B o d  may increase the minimum t m  of confmment 

I~COMMUNTI-Y CUSTODY is O r d a d  for cants smtslad undpr RCW 9.94A712, fmn Grnc of 
retease kan tdal confmunent until the apiratim of the maximum scnknce; 

camt c.L until - ymrs frcm today's date W fcr therenainda of theDefmdantls life 

CQUTL~ - until years fmm today's date [ ] fcr the mmindw of theDefendmt's life 

COUT~ - until years fmm tday' s date [ j fcr the maindex- of the Defendant' s life 

Actual number of manths of tcbl confinanent o r d a d  is: 
C O N S E C T J T N W C O N ~  SENTXNCES. RCW 9.MA.589. All m n t s  shall be sewed 
m m m t l y ,  except For the following whim dlell be s w d  ccnseartively: 

The sabence haein &all nm consxutively to all felcny sentences in other cause numbers that were 
imposed subsequent to thecamnission of the crime(s) being senhced udes demise  s% fcrth h a e  
[ ] The sentence herein shall m onseartively tothe Felmy sentence in cause nanber(s) 

Confinement hall c m e n c e  immediately unless othawise s& f a t h  here: 

@) The defendam hall wcehe credlt f o r t h  served prior to sentencing I thnt mfhement ww 
solely under thls came m b a r .  RCW 9.WA.120. The time served shall be camputad by the jail 143. 
unless the credlt for ttme wmed prior to rentancfng 13 specifically see forth by the court: &&&+ 

c m i  

Office of Pmsecuting Attorney 
930 Tacoma Avenue S. Roam 946 
Tacoma. Washlngton 9 W - 2 1 7 1  
Telephone: (253) 798-7400 



(c) SUSPENSION OF m C E .  The m e d m  ofthis sentmce is apended: and the defendant is 
placed cn mnmzrnity m d y  under the charge of DOC fm the length of the suspended sentence cr 
beeyea%, whichser i s m ,  omd &all cunply with alldefj,iegulati~~andrequiments of DOC 
and shall p d a m  &%native actsnecessary to monitor canpliance with the ordm of the court as 
required by DOC. Cununmity a S d y  may be adended fa up $0 the sbk&uy m a x i m  term of the 
serrtence. Violatian of comrmrnity ~ d y r n a y  result in additional ccnfmanent. The defendant &dl 
repcrt as directed to a m ~ n i t y  -ens oifiw, pay all legal fmandd cblipticns, perfam any 
court ardued m u n i t y  m i c e  w a k  and be subject to the following terms and conditions cr otha 
cmditims that may be imposed by the caurt cf DOC chng ccdnmunity c W y :  

e a t i e n t  I ] inpatient sex offender treatment propun with 

fa a period of ?\i a &C - - 
Defendant h a l l  nd change sex offender treatment providers or treatment ccnditians without fir$ nctifying 
the prosecutor, camunity aPrediazs officer and the c a d  and &all not change providers withcrd & 
appm a1 aft= a hearing if the ecuta or cmmmmiv ccrr&tions o a k -  object to the change 

[ f l - e  & e f t f c s l  &nma work ~ r w  wd 

EledrmicHane Detmticm are not authceized RCW 9. WA.030. 

[ 3 Obtain and maintain employment 

[ 1 W d  release is arrthuized, if tligiblt and apprwed RCU 9.94A. 180. 

[ ] Defendant shall p d m  hours of ccmmunip service as approved by defmdant's m u n i t y  cxmedcns 
officer to be mplet td:  

[ 1 as f o l l ~ s :  

[ 1 on a schedule &bli$led by the dbmdad's mmmunity caredims offica. RCW 9.94A. 

Other mditicns: 

- - 

The cmditions of m u n i t y  astody shall begin immediately unless athe~lise set futh 
h e :  

REVOCATION OF SUSPENDED S?UJTENCE. The cwrt may rev &e the mqended sentence at any 
time during the period of ccmmunity custody and crder executian of the n e n t e n ~  with credit fcr any 
mEimancnt saved during the p&od of ccmmunity custody, if the ddendantviotatts the conditim of the 
suspend& Bentam a the cout finds that the defaldsnt is failing to  tnake satisfactory progress ui 
treatmsrt R0.V 9.94A. 

'IXFMWAmON HEARING. A treatment tmlitlaticn hearing ie scheduled for 

(throemcnths prim to anticipated date fu campletion of treatmgrt) RCW 9%. 

Omre of Rmsuttng Attorney 
930 'h- Avennt S. Room 946 
T a m m  WPrhington 98602-2171 
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5.1 COLLATERAL ATTACK ON 3[JD(%SE.ST. Any petiticn urnctim for collataal ettadt m this 
Judgment and Sentence, including but nat limited to any personal regraint petition, state habeas capus  
petitian. motian to vacate jiadgrnerrt, mdim to withctraur guilty plea, motion f c r m  trial cr motian to 
arrrcd judgnenf r n w  be filed withiin m e  yew of the final judgner~t in this matte, a c e p t  as provided fcr in 
RCW 10.73,100. RCW 10,73,05'0. 

5.2 LENGm 03' SDPERVISION. Fa- an off- ammitted prim to My 1,2000, the defen- shall 
ranain d c r  the caat's jurisdiction and the supavision of the Deparhnent of Corrections for a p a i d  up to 
I O y e a r s h t h e  dateof sentenceur~easefmsnconfulement, whicheoerisIcnge,to assurepayment of 
all legal ~mancial obligations unless the awt extends the aiminal judgment an a d d i t i d  10 years Fcr w 
offense m i t t e d  on a after July 1,2000, the caa t  &all retain jurisdiaim w e  the offender, for the 
purpose of the offcnda-' s ccmp!iance with payment of the legal financial obligaticns, until the obligaticn is 
campl&ely satided, qmi l t r r s  of &ie statutory manimum fchthe aime RCW 9.94A-7~23 and RCW 
9. %A 505. 

5.3 NOTICE OF INCOME-Wl'EEtOLDING ACTION. If the ccut has nat ardged an innnediate notie 
d paymll deductim in Sgtim 4. I, you are notified that the Departmu-& of Carectims may issue a nctice 
of p a w l  dedudicn without notice to you if you werncrethan 30 days p a  due in manthly payments in an 
aman& qua1 to cr grcata than the arncunt payable fa one manth RCW 9.94A7602 Uihu b e -  
withholding adim w& RCW 9.WAmay be taken withaut Mernc t i ce .  RCW 9.WA7602 

i' 
5.4 CWMINAL ENFORCEMEM AND CIVIL COLLECTION. Any vioiatim of this Judgment and 

Sattence is punihable by up to 60 days of canfiiement per violation. Per extian 2 5  of this doannenf 
legal furencia1 obligatians are collectible by civil means. R W  9.94A.634. 

5.5 FIREARMS. You must imediately anrender any conceded pistol license and ycu may nct own, we cr 
poser;s any f u m  unless your right to do so is restored by a caDt of r d  (The mrrt cIek &all 
fmard a copy of the defendzm's driver% license, ident iad,  or ccmpmble identification to the 
D e p h e n t  of Licensing along with the date of anvictim a canmitmczk) RCW 9.41.040,9.41.047. 

5.7 RE!ilTlQTION AMENDENTS. The puticn of the sentence regarding n&ut.ian may be modified as to 
am- terms, ad ccnditicns dufing any period of time the offender remains u n d a  the court's jllrisdidiq 
regardless of the expiraticn of the o f f d s  tam of caTlmunity supervision and regardless of the stzduhy 
f rdmmn sentence for the &e 

JvDaMENT AND SENTENCE (n) Ofice or Prosecuting Attorney 

WW) C6112008) Z O f  9_ 930 T m m a  Avenue S. Roam 946 
Tffoma, Washingion 98402-21 7 1 



VOTINGRI-S STAT-: RCW 1 0 . U  140. I acknwledgechat my tighttooate has b e a  lost dueto 
f e l q  wnvidims If I am rcgistwd to vote, my v a t u  regi-ion will be cancelled My right to v d x  may be 
1.egcred by: a) A certificate of discharge issued by the sentendng court, RCW 9.94A.637; b) A cast ardg issued 
by the senhcing court restcring the right, RCW 9.92 &%, c) A final udcr of discharge issued by the indeterminate 
sentence review bcxml, RCW 9.96Mq cr d) A catificate of restoration issued by the gw emor, RLW 9.96.020. 
Vding befohetheright i srdued  is a class C felcny, RCW 92A.84~350. 

Defendant's s i g n w :  

JUDGMENT AND S o&c of ~rosecudng ~ n o r n e y  

@elany) (afi006) W8e- 930 'bcomn Avmuc S. Room 946 
Tacoma Washin&!ton 98402-2171 
Tekphone: 1253)1987400 
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m I F Z C A T E  OF CLERK 

CAUSE NUMBER of this case: 06- 1-W44-3 

I, STOCK C l d  of thia C a q  e f y  that h e  fcregoing is a full, true and mnb capy ofthe Judgtnad and 
3mtcnc-z in the abavoentitled actim now on record in thisoffice 

WITNESS my hand and =el of the said S u p e i a  C a r t  affixed this Qte: 

Clak of said Ccamty and State, by: , D q Q  Clek 

m E m C A T I O N  OF COURT REPORTER 
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kPPEKDXX "F' 

The defendant having been sentenced to the Department d Cme=ticra fcr a: 

7Lt s s r 0 f f ~  - 
d a u s  violent offense 

- w i t  in the seccnd degree - any crime whgethe defendant or an acamplice was m e d  with a deadly weapon - any feIcny under 69.50 and 69.52 

The offende &dl report to and be available fcr rrntad with the assigned ccnnwnity m d m s  officer as d i d .  

Tfie offender shall work af Depaffment of C W m  approved educatim, employment, andlcc community service; 

The offender &all nct consume cxmtrolled substances except pursuant to 13wfbIly imed prearipticms: 

The offender shall pay community placement fees as determined by DOC: 

The rpsl'dence Iccaticn and Iiving arrangments are ~ l b j e e  tothe prim approval of the d q a ~ m m t  of caredms 
during thc p a i d  of ccmrrnrnity placxm& 

The offends &all submit to af f i ia t ive  ads necessary to monita ccmpliancewith cant  adas as required by 
DOC. 

The Cant may alsocrder any of the follming special m d i t i a t s :  

The offender &all renmin wi- or d d e  of, a specified g-phicd boundary: 

,$ @j TheoEmdebdlnohavedveLt~in&~mntaawilhihcviaimdihc~ora~e~tei 
class of individuals: 

% @I) The offmds hall praticipak in &inemlatad treatmsb cr e ~ n x l i n g  w i ~ s  

,x @Y) The offmds &all nd consume alahol; 

(V) l h s w i d s l o c  locatior and living  matts of a s a  offends &dl be &je& tothe prim 
approval of the department of m~ecriazk, cr 

The offender &all tamply with any cr&e-related pmhibitiuls 

m c c  or -ti= A ~ ~ O ~ K Y  
930 Tmma Avenue S. Room A16 
Tacoma. WPshington 98402.2171 
Telephone: (253) 798-7400 



APPENDIX "G" - CONDlTIONS FOR SSOSA SElWZNCE! 

The defmdant shall attmd md amplete sexual deviancy treatment with: 

I. The defendant shaH Follow all rules set f a t h  by t h e m e n t  pmvidar, 
2 The defendant shall submit to quarterly polygraph cxmninatimto ma i to r  cunpliwcc with 

treatment cnzditim 
3. The defendant shall d m i t  to paiodic plethygnograph a-ims. 
4 The defendant shall nct peruse panqpphy, which &all be defied by the treatment provider. 
5, 

The defmdant shall nat have any ccntact with the vidirn(6) 3 -7. cr my minm d%ld 
( w i t h a  ptiw written authorizatim fwn the tre3tment provider and ccmmunie wectima officer). The 
defendant shall nd h p e n t  establiherbs whae minrx chi1dra-i m likely to be present s ~ c h  as 
ylaygmx~ds, parks, roller &&kg rinks, video =ds, 

The defendant's living arranpnents &all be approved in advance by the carmunit/ ccrredicr~~ officer. 

The defendant shall w d  at Department of Caredims approved education ar employmerb 

The defendant shall nct m m e  alcchol 

The defendant ahall nct c o n m e  ccmtrc11led sub&tnces except pursuant to lawfully imed pr&riptims. 

The defadsnt sMI remain within geogaphical bmdariespremibed by the t m u n i t y  carecticns 
offica. 

m c e  01 Pros~vtlng Attorney 
930 'Ibcoma Avenue S. Rwm W 
TDmma, Washington 98402.2171 
Telephone: (253) 798-7400 
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06-1-04244-3 

mENI?E'ICATION OF DEBENDANT 

Sf.D No. ' WA2f 235 343 Date of Biirh 05/17/1984 
(If no SID take fiingqx-int m d  fa State Patrol) 

FBI No. 31168SXB2 W f D N o .  -OWN 

PCNNa 538873276 Ctha 

Aliasname, SSN, DOB: 

Race: Ethnfcfty: 
star: 

[ xl ~ ~ a n / P a c i f i c  [ I  Bladc/Aftican- [ 1 Caucasian { ] Hipanic [ Xj Maie 
Isiandg Arneicw 

[ 1 Native Amaim j J Other: : [XI Nm- [ 1 Female 
Hispanic 

FINcFERPms 

Left fan fingas taken simultaneously 
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\ : 
'I I attest that 1 saw the m e  dde-~datit who appeared in cau t  on the document affix his Q- h e  fwapiints m b  

signatwe therda Cla* ofthe C w  Deputy ~iak, %y .&&+- Dated: 

DEFENDANT'S SIGNA+-& @i7- 1 

DEFENDANT'S ADDRESS: /@z- 5. [urn,*- A *L- 



06-1-04244-3 271 9741 6 APXH 0928-07 

IN TKE SUPERIOR COURT OF THE STATE OF WASHLNGTON 
IN AND FOR THE COUNTY OF PIERCE 

STATE OF WASHINGTON ] Cause No.: 06-1-04244-3 
1 
J 

Plaintiff ] 
v. I JUDGEMENT AN3 SENTENCE (FELONY) 

APPENDIX H 

Micah D. Tavai, D e f h t  ] 
COMMUNITY PLACEMENT I CUSTODY 

1 
J 

DOC No. 85363 1 1 

The court having found the defendant guilty of oRense(s) qualrwg for comsnuniity custody, it is M e r  
ordered as set forth below. 

COMMUNITY PLACEMENTICUSTODY: Defendant additionally is sentenced on convictions 
herein, for each sex offense and serious violent offense committed on or after June 6,19% to community 
placement/custody for three years or up to the period of earned early release awarded pursuant to RCW 
9.94A.150 (1) and (2) whichever is longer, and on conviction herein for an offense categorized as a sex 
offense or serious violent offense committed on or after July 1,1990, but before June 6, 1996, to 
community placement for two years or up to the period of earned release awarded pursuant to RON 
9.94A. 150 (1) and (2) whichever is longq and on conviction herein for an offense catego&ed as a sex 
offense or a serious violent offense committed after July 1, 1988, but before July 1, 1990, assault in the 
second degree, any crime against a person where it is determined in accordance with RCW 9.94A.125 
that the defendant or an accomplice was m e d  with a deadly weapon at the tine of commission, or any 
felony under chapter 69.50 or 69.52 RCW, committed on or after July I,  1988, to a one-year term of 
community placement. 

Community placement/custody is to begin either upon completion of the term of  confinement or at such 
time as the defendant is t r a n s f d  to community custody in lieu of early release. 

(a) MANDATORY CONDITIONS: ~efendkt shall comply with the following conditions during 
. the term of community placement/custody: 

Page l of 3 
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Report to and be available for contact with the assigned Community Corrections Officer as 
directed; 
Work at Department of Corrections' approved education, employment, andlor community 
service; 
Not consume controlled substances except pursuant to lawiblly issued prescriptions; 
While in community custody not unlawfdly possess controlled substances; 
Pay supervision fees as determined by the Department of Corrections; 
Receive prior approval for living arrangements and residence location; 
Defendant shall not own, use, or possess a f i rem or ammunition when sentenced to 
community senice, community supenision, or both (RCW 9.94A, 120 (1 3)); 
Notify community corrections officer of any change in address or employment; and 
Remain within geographic boundary, as set fourth in writing by the Community Corrections 
officer. 

WAIVER: The following above-listed mandatory conditions are waived by the Court: None 

(b) OTHER CONDITIONS: Defendant shall comply with the following other conditions during the 
term of community placement / custody: 

10. Reside at a residence and under living arrangements approved of in advance by your 
community corrections office;, You shall not change your residence without first obtaining the 
authorization of you community corredions officer. 

1 1. Enter and complete a state approved sexual deviancy treatment program through a certified 
sexual deviancy counselor. You are to sign all necessary releases to insure your community 
corrections officer will be able to monitor your progress in treatment. 

12. You shall not change sexual deviancy treatment providers without prior approval fiom the 
Court and your community comtions officer. 

13. You shall not possess or consume any mind or mood altering substances, to include alwhol, or 
any controlled substances without a valid prescription from a licensed physician. 

14. Have no contact with the victim without the prior approval of CCO and therapist This includes 
, but is not limited to personal, vda l ,  written or contact through a third party. 
15. Do not possess or peruse pomogaphic materials. Your community corrections officer will 

detine pornographic material. 
16. Hold no position of authority or trust involving children under the age of 18. 
17. Do not initiate or prolong physical contact with children under the age of 18 for any reason. 
1 8. Infom your community corrections officer of any romantic relationshps to verify there are no 

victim-age children involved. 
19. Submit to polygaph and plethysrnograph testing upon direction of your community correctiok 

officer or therapist at your expense. 
. 20. Register as a sex offender in your county of residence. 

2 1. Avoid places where children congegate. (Fast-food outlets, libraries, theaters, shopping malls, 
play gounds and parks.) 

22. Submit to a blood draw for DNA purposes and for an HIV test. 

DOC 09- 13 1 (F&P Rev. 04/05/2001 ) OCO 
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23. Follow all conditions imposed by your sexual deviancy 
24. Obey all laws. 
25. yoishall not have access to the internet unless the child blocks in place and 

active -. 
26. Must consent to 

09-13 I (F&P Rev. 04/05R001) OCO 
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SUPENOR COURT OF W A S H I N ~ ~ N  FOR PIERCE COTJNTY 

VS. I (Clerk's Actton Rtqnked) 

STATE OF WASEKNGTON, 

PlaintE, CAUSE NO. 06-1 -04244-3 

MICAH DANIEL TAVAI, 

Defmdant. 

THIS MATTER having come before the undersigned Judge ofthe above-entitled court, and the 
coua bring coilsidered the records and files herein and being fully advised in me preniises, now, 
therefore, 

ORDER P R O H R 3 m G  CONTACT 
(Domestic Violence) 

Physical Description: SEX MALE; RACE 
ASIAN/PAClFIC ISLAND; EYES BROWN; 
WEIGHT 190; HE1GR.T 5 ' 8"; DOB 05/17/84 

IT IS HERTTBY ORDERED pumant to RCW 10.99 and 26.50 that the defendant shall have no 
contact, directly or indirectly, in person, either personally 
or through any other petson, wi&: PJ , DATE OF 
BIRTH: 03/07/1994 relationship to defendant if known: Other: fatrlily member, untik 
@ Expires: Non-wiring (Class A) a Expires Ten (10) gears (Class B) a Expires Five (5) years (Class C) a Exylrts Twa (2) years (Grass ~ e m ~ o r )  
or untii modified or terminated by the court. It is fiuther 

AS A CONDITION OF SENTENCE 

ORDERED that the Clerk of the Court shall forward a copy of this order on or before the next 
judicial day to the Lnw Enforement Supporl Agency (LESA), who shall enter it in the computer- 
based intelligence system available in this srate used by Inw enformlent to list ouwmding warrants. 

WARNINGS TO THE DEFENDANT: Violation of thls order Is a rrimtnd offensc. under 
chapter 1099 RCW and 2650 RCW mld will subject n violntor to antest; any ~ S S U I Z  drive-by 
shooting, or reckless endangerment that is a violation of this order is a felony. You can be arrested 
even if any person protected by the order uivites or allows you to violate h e  order's prohibitions. 
You have the sole responsibility to avoid orrefiain &om violating the order's proviions. Ckify the 
court can change fhe order. If the violation of the order prohibiting contact involves travel acros a 
state line or the bounda~y of s mbal jurisdiction, or involves conduct within the special maritime and 

Omce of Rovcut in~  Atlorneb 

ORDER PROHIBIT MO 
CONTACT-I 

930 Taroma ~ v e n u e i .  ~ o o r n . ~  
ncoara Warhimon w 2 - 2  11 I 
Tekphooe: (253) 798-7400 



tenitorial jurisdiction of the United States which includes tribal lands. you may be subject to 
criminal prosealtion in feckral court under 18 U.S.C sections 2261,2261 A, or 2262. 

Effective immediately, and continuing as long as this order prohibiting contact is in effect, you may 
not possess a &earn or ammunition. 18 U.S.C. Section 922(g)(8). A violation of this federal 
direarms law canies a maximum possible penalty of 10 years in prison and a $250,000 ike .  An 
exqticm exists for law enforce~nwt omcers and military personnel when canyillg 
departmmt/government-issued firearma 18 U .S. C. Section 925 (a)(l). If you are convicted of an 
offense of domestic violence, y w  will be forbidden for life ftom possessing a firearm or ammunition. 
1 8 U.S.C. Section 922&)(9); RCW 9.41.040 

You can be arrested mm I any person protected by this order invites or allows you to violate 
the order's provMons Y w  have the sole reqonsiblltty to avoid the personsprotected or to 
refrain &om vlalatlng the order% prwtsfons. my the court can change this order. 

Pursuant to 18 U.S.C. Section 2265, a court in any of the 50 states, h e  District of Columbia, Puerto 
Rico, ary United States tenitory, and any tribal land within the United States d~alI accord fi l l  fnitil 
and credit to the order, 

NOTICE TO: Sheriff of Pierce County, Chief of Tacoma Police Dq>artmm 
OFFICERS: 

enforce its provisions 
PLEASE NOTIFY 
Room 946, Tacoma, 

- 7- 

Copy received- 

4 --gz- 
Defense Cou sel h 'PIG 7 3 

1 
Victim: PJ 

caf 

' ORDER PROHIB I TINO 
CONTACT-2 
nrdvnrodat 

OSRm or Pmsmrtlng Atbrmy 
930 Tncom Avenue S. Room 946 
Tacoma Wasbingoo 98402-2171 
Telephone: (253) 798-7400 



STATE OF WASHINGTON, 

Plaintiff, 

VS. 

MICAH DANIEL TAVAI, 

,$ . 

Defendant. 

I * 

'1 

2 ,  7 

CAUSE NO. 06-1 -04244-3 

DOC # 85631 

PETITION FOR HEARING TO 
DETERMINE NONCOMPLIANCE 
WITH CONDITION OR 
REQUIREMENT OF SENTENCE 

COMES NOW MARY E. ROBNETT, Deputy Prosecuting Attorney for Pierce County, 

l 6  ( 1  Washington, and petitions and shows the court as follows: I 
17 

18 

in the Report of Violation attached hereto and by this reference made a part hereof, to-wit: 

That on or about March 23,2007 the above named defendant was sentenced pursuant to 

a 
.m 
a ,  B 

';i 1 1  
1) Defendant was terminated from sexual deviancy treatment on or about 10/1/07: and 

defendant's plea of guilty toltrial conviction for the charge of RAPE OF A CHILD IN THE 

SECOND DEGREE; that subsequent to the granting of said sentence defendant has failed to 

comply with the terms of community supervision or other conditions of the sentence as set forth 

Oflice of the Pro~cuting Altomcy 
930 Tacoma Avcnuc South. Room 946 

Tacoma, Washington 98402-21 71 
Main Ofice: (253) 798-7400 



DOC # 8563 1 06- 1-04244-3 

that the foregoing acts and deeds were committed subsequent to and in direct violation of the 

terms and conditions of the aforementioned sentence; 

WHEREFORE, your petitioner prays that the suspended standard range sentence be 

revoked pursuant to RCW 9.94A. 120(7), and the defendant be committed to the Department of 

Corrections. 

WSB # 2i129 

That I am a Deputy Prosecuting Attorney for Pierce County, Washington, and the 

petitioner named in the within and foregoing petition; that 1 have read the same, know the 

8 

9 

l2 I1 contents thereof and believe the same to be true. 

MARY E. ROBNETT, declares under penalty of perjury: 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

DATED: October 3,2007 a 

PLACE: TACOMA, WASHINGTON 

PETITIO&~" 

PETITION FOR HEARING - 2 
PetitionSosaShowCause.dot 

Office of the Prosecuting Attorney 
930 Tacoma Avenue Sou~h, Room 946 

Tacoma, Warhington 98402-2 171 
Main Office: (253) 798-7400 



STATE OF WASHINGTON 
DEPARTMENT OF CORRECTIONS ORDER FOR ARREST AND DETENTION 

NOTICE TO DETAINING AGENCY 
OAA Offender Yes I3 No 

NOV Yes NO a County Staff Will Schedule Hearing 
NOV Date: [7 DOC Will Schedule Hearing a Not Applicable 

NOW THEREFORE, the above Community Corrections Officer, pursuant to the authority vested by the 
provisions of RCW 9.94A.628, RCW 9.94A.631, RCW 9.94A.634, RCW 9.94A.740, RCW 9.95.220, RCW 
72.04A090 and/or RCW 10.77.190, does hereby order said offender to be arrested and detained in jail or 
appropriate custodial facility pending appearance before the Superior Court or Community Corrections 
Hearing Officer. Offender shall not be released from custody on bail or personal recognizance except 
upon approval of the Superior Court or Department of Corrections hearing rendered duly authorized 
authority. 

Offender Name 

TAVAI, MICAH 

WHEREAS THE ABOVE OFFENDER: 

County Jurisdiction DOC Jurisdiction 

DOC Number 

85631 

Post-Release Supervision-PRS (RCW 9.94.4.628) Comrnunrty Custody P ~ ~ S O ~ - C C P ~ R C W ~ . ~ ~ A ? ~ O )  
Probation-PRO (RCW 9.95.220) Comrnunrty Placement-CCI (RCW 9.94A.740) 
Community custody DOSA-CCD(RCW 9.94~.120) Community Custody Jail-CCJ (RCW 9.94A.740) 
LFO Only (Rcw 9.94~.634, 9.94~.?40) 

Q Sex offender Community ~ustody-scc (RCW 9.94~.670) 
Community Custody Maximum-CCM (RCW 9.94A.505) 

CommuniW Supervision-SRA (RCW 9.94A.631) 

CauselFOS Number 
i 

06-1 -04244-3 

Date Issued 

10/2/07 ' 

Having been convicted of an offense and placed under the jurisdiction of the Department of Corrections, 

by the Superior Court of the state of Washington for PIERCE County on this 23 day of March, 2007: 

0 (Insanity Acquittal) (RCW 10.77,190) 

Warrant Expiration Date 
NONE 

Community Corrections Officer 

LYNNE HUDSON 

DOC 09-325 (Rev. 8/14/07) 

Phone Number 

680-2683 

DOC 320.155, DOC 350.750, DOC 420.390 
Page 1 of 2 
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Having been acquitted by reason of insanity under the above cause number(s) and placed on conditional 

release by the Superior Court of the state of Washington County on 

this day of ,20 which conditional 

release has not expired: 

WHEREAS, A now appears the above person has violated condition(s) or requirements of sentence or 
supervision as follows: 

1. Being terminated from sexual deviancy treatment on or about 1011107. 

I certrfy or declare under penalty of pejury of the laws of fhe stafe of Washington that fhe foregoing 
statements are true and correcf to the best of my knowledge and belief. 

DOB: 5/17/84 Sex: m Race: asian Hair blk Eyes: brown Height 5'8" 

Weight: 190 Scars / Tattoos: TAT UR ARM 

AKA(s): 

Comments: 

Photo Attached: C] Yes No 

Issued by (CCO): 

Copy served by: Date: 

Received by: Date: 

(If applicable) Supervisor Signature: Date: 

Distribution: CCI I CCP ORIGINAL - Detaining Agency 
COPY - Central File (via CRM), Hearings Officer, Offender, File 

When applicable, Local Law Enforcement I Arrest 
ALL OTHERS ORIGINAL - Detaining Agency 

COPY - Court, Prosecutor, Offender, File 
When applicable, Local Law Enforcement I Arrest 

DOC 09-325 (Rev.' 811 4/07) DOC 320.155. DOC 350.750. DOC 420.390 
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