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On October 1, 2009, the Washington State Supreme Court 

issued their decision in In re the Detention of Paul Moore, 167 Wn.2d 

113, 216 P.3d 1015 (2009). In that case Moore argued that the State 

should be required to prove that he would reoffend within the 

foreseeable future in order to establish his current dangerousness. Id. at 

123. The Supreme Court rejected Moore's argument, holding that it is 

not necessary "to impose on the State the additional requirement of 

proving Moore is likely to reoffend within the foreseeable future." Id. 

In so holding, the Court reasoned that the "more probably than not" 

standard in RCW 71.09.020(7) includes a temporal component such 

that a proper finding that a person is a Sexually Violent Predator would 

imply a finding that the person is currently dangerous. Moore at 124-

25. 

In the instant case the jury properly found that Alsteen is a 

Sexually Violent Predator, including a finding that he was "more likely 

than not to commit future acts of sexual violence if not confined in a 

secure facility" based upon the substantial evidence presented at trial. 

III 

III 

III 
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CP 250. As a result, there is an implicit finding that Alsteen is 

currently dangerous, satisfying due process. 

RESPECTFULLY SUBMITTED February 3,2010. 

ROBERT M. MCKENNA 
Attorney General 

'A R. HARTMAN, WSBA #35524 
istant Attorney General 

Attorneys for State of Washington 
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H 
Supreme Court of Washington, 

En Banc. 
In the Matter of the DETENTION OF Paul 

MOORE, Petitioner. 
No. 81201-2. 

Argued May 21,2009. 
Decided Oct. 1,2009. 

Background: Sex offender appealed from judg­
ment following bench trial in the Superior Court, 
Snohomish County, George N. Bowden, J., that 
civilly committed offender as a sexually violent 
predator (SVP). The Court of Appeals, 141 
Wash.App. 1026, 2007 WL 3347797, affIrmed. The 
Supreme Court granted review. 

Holdings: The Supreme Court, En Banc, Fairhurst, 
J. held that: 
(1) due process did not require trial court to inquire 
into whether offender knowingly, voluntarily, and 
inteUigently stipulated to facts; 
(2) offender failed to show ineffective assistance 
based on defense counsel's entering into factual 
stipulation; and 
(3) due process did not require state to offender 
would reoffend within foreseeable future. 

Judgments of trial court and Court of Appeals af­
fIrmed. 

Sanders, J., filed a dissenting opinion. 

West Headnotes 

[I) Constitutional Law 92 c£;:=;;:;>4344 

92 Constitutional Law 
92XXVII Due Process 

92XXVII(G) Particular Issues and Applica-
tions 

92XXVII(G)15 Mental Health 
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92k4341 Sexually Dangerous Persons; 
Sex Offenders 

92k4344 k. Commitment and con­
fInement. Most Cited Cases 

Mental Health 257 A c£;:=;;:;>454 

257 A Mental Health 
257 AIV Disabilities and Privileges of Mentally 

Disordered Persons 
257 AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak454 k. Persons and offenses in­

cluded. Most Cited Cases 
Factual stipulation in sexually violent predator 
(SVP) civil commitment proceeding was not tan­
tamount to an admission of being an SVP, and 
therefore due process did not require an inquiry into 
whether offender knowingly, voluntarily, and intel­
ligently stipulated to facts, even assuming applicab­
ility of criminal constitutional standard; trial coun­
sel requested and received continuing objection 
based on pretrial motions, stipulation allowed for 
admission of defense expert's opinion that offender 
should not be committed, and counsel successfully 
objected to portions of state expert's testimony, 
cross-examined state expert, and contested suffI­
ciency of evidence in closing argument. U.S.C.A. 
Const.Amend. 14; West's RCWA 71.09.060. 

[2] Con~titutional Law 92 c£;:=;;:;>4652 

92 Constitutional Law 
92XXVII Due Process 

92XXVII(H) Criminal Law 
92XXVII(H)5 Evidence and Witnesses 

92k4652 k. Reception of evidence ill 

general. Most Cited Cases 
Even in a criminal case, due process would not re­
quire the trial court to ensure that a defendant un­
derstands the rights waived by a factual stipulation 
as long as the stipulation is not tantamount to a 
guilty plea. U.S.c.A. Const.Amend. 14. 
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216P3d 1015 
161 Wash.2d IB, 216 P.3d 1015 
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13) Stipulations 363 €;::::::;>14(10) 

363 Stipulations 
363kl4 Construction and Operation in General 

363kI4(l0) k. Agreed statement of facts. 
Most Cited Cases 
A "stipulation" is typically an admission that if the 
state's witnesses were called, they would testify in 
accordance with the summary presented by the pro­
secutor. 

(41 Criminal Law 110 €;::::::;>254.2 

110 Criminal Law 
II man Nonjury or Bench Trial and Conviction 

II 0k254 Trial 
1l0k254.2 k. Trial on transcript or stipu­

lated facts; equivalence to guilty plea. Most Cited 
Cases 
In cases involving a factual stipulation, the trial 
court still needs to determine guilt or innocence, the 
state must prove guilt beyond a reasonable doubt, 
and the defendant may offer evidence or cross­
examine witnesses. 

(51 Mental Health 257 A €;::::::;>462 

251 A Mental Health 
257 AlV Disabilities and Privileges of Men~lly 

Disordered Persons 
257 AN(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak462 k. Hearing. Most Cited 

There was no evidence in the record that sex of­
fender was incompetent when trial court accepted 
factual stipulation in sexually violent predator 
(SVP) civil commitment proceeding; trial court had 
found sex offender competent to stand trial, had ap­
pointed standby guardian ad litem (GAL) in the 
event offender became incompetent, and standby 
GAL was never used. West's RCWA 71.09.060. 

(6J Mental Health 257 A €;::::::;>463 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 
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Disordered Persons 
257 AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak463 k. Counsel or guardian ad 

litem. Most Cited Cases 
To establish ineffective assistance of counsel, sex 
offender who was civilly committed as sexually vi­
olent predator (SVP) was required to show deficient 
performance and resulting prejudice. U.S.C.A 
Const.Amend. 6; West's RCWA 71.09.060. 

17) Criminal Law 110 €;::::::;>1882 

110 Criminal Law 
IIOXXXI Counsel 

IIOXXXI(C) Adequacy of Representation 
1l0XXXI(C)1 In General 

IIOkI879 Standard of Effective As­
sistance in General 

lIOkI882 k. Deficient representa­
tion in general. Most Cited Cases 
Deficient performance, as element of ineffective as­
sistance, occurs when counsel's performance falls 
below an objective standard of reasonableness. 
U.S.C.A. Const.Amend. 6. 

[8J Criminal Law 110 €;::::::;>1883 

110 Criminal Law 
·IIOXXXI Counsel 

IIOXXXI(C) Adequacy of Representation 
I I OXXXI(C) I In General 

IIOkl879 Standard of Effective As­
sistance in General 

lIOkl883 k. Prejudice in general. 
Most Cited Cases 
Prejudice, as element of ineffective assistance of 
counsel, occurs if there is a reasonable probability 
the outcome of the proceedings would have been 
different but for the deficient performance. 
U.S.C.A Const.Amend. 6. 

19) Criminal Law 110 ~1871 

110 Criminal Law 
IIOXXXI Counsel 
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IIOXXXI(C) Adequacy of Representation 
II OXXXI( C) I In General 

1l0kl871 k. Presumptions and burden 
of proof in general. Most Cited Cases 
TItere is a strong presumption of effective assist­
ance, and the defendant bears the burden of demon­
strating the absence in the record of a strategic 
basis for the challenged conduct. U.S.C.A. 
CooslAmend. 6. 

(10) Criminal Law 110 €;:;;;>1901 

110 Criminal Law 
1I0XXXI Counsel 

IIOXXXI(C) Adequacy of Representation 
lIOXXXI(C)2 Particular Cases and Issues 

llOkl901 k. Stipulations. Most Cited 

A stipulation of facts, when challenged in a claim 
for ineffective assistance, may represent a tactical 
decision by counsel. U.S.C.A. Const.Amend. 6. 

(ll) Mental Health 251 A €;:;;;>463 

251 A Mental Health 
257 AN Disabilities and Privileges of Mentally 

Disordered Persons 
257AN(E) Crimes 

251Ak452 Sex Offenders 
251 Ak463 k. Counselor guardian ad 

litem. Most Cited Cases 
Defense counsel did not perform deficiently, as ele­
ment of ineffective assistance, by entering into fac­
tual stipulation in sexually violent predator (SVP) 
civil commitment proceeding; stipulation avoided 
emotional impact of live testimony from witnesses 
in prior indecent liberties proceedings, counsel used 
portions of state expert's stipulated reports to sup­
port theory that sex offender's prior acts were not 
motivated by desire for nonconsensual sex, and 
stipulation required state expert to testify but not 
defunse expert, such that state expert was subject to 
cross-examination while defense expert, whose re­
port was admitted as part of stipulation, was not. 
U.S.C.A. Const.Amend. 6; West's RCWA 71.09.060. 
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[12) Mental Health 257A €=>463 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 

Disordered Persons 
257 AlV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak463 k. Counselor guardian ad 

litem. Most Cited Cases 
Trial counsel was not ineffective, at bench trial in 
proceeding for civil commitment of sex offender as 
an sexually violent predator (SVP), for not provid­
ing an opening statement or only providing a clos­
ing statement that lasted for seven pages of tran­
script, where counsel argued throughout the pro­
ceedings that the evidence was insufficient to sup­
port elements of an SVP commitment. U.S.C.A. 
Const.Amend. 6; West's RCWA 71.09.060. 

[13) Mental Health 257A €=>463 

257 A Mental Health 
257 AN Disabilities and Privileges of Mentally 

Disordered Persons 
257 AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak463 k. Counselor guardian ad 

litem. Most Cited Cases 
Sex offender failed to show he was prejudiced, as 
element of ineffective assistance, when defense 
counsel entered into factual stipulation in sexually 
violent predator (SVP) civil commitment proceed­
ing; offender presented no arguments other than 
those by defense counsel at trial that facts in stipu­
lation were not true, and defense counsel did not 
stipulate offender was guilty of any prior charges 
that had not resulted in a conviction, but argued that 
offender's explanations of his conduct showed he 
had benign motives for his acts. U.S.C.A. 
Const.Amend. 6; West's RCWA 71.09.060. 

[14) Mental Health 257A €=>454 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 

Disordered Persons 
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257 AIV(E) Crimes 
257Ak452 Sex Offenders 

257 Ak454 k. Persons and offenses in­
cluded. Most Cited Cases 
A sexually violent predator (SVP) defendant cannot 
attack the validity of a conviction that is constitu­
tionally valid on its face. West's RCWA 71.09.060. 

[151 Constitutional Law 92 C=;>4344 

92 Constitutional Law 
92XXVll Due Process 

92XXVII(G) Particular Issues and Applica-
tions 

92XXVII(G)15 Mental Health 
92k4341 Sexually Dangerous Persons; 

Sex Offenders 
92k4344 k. Commitment and con­

fmement. Most Cited Cases 

Mental Health 257 A C=;>454 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 

Disordered Persons 
257AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak454 k. Persons and offenses in­

cluded. Most Cited Cases 
Due process did not require state, in sexually viol­
ent predator (SVP) civil commitment proceeding, to 
prove sex offender would reoffend within foresee­
able future to establish offender's current danger­
ousness. U.S.C.A. Const.Amend. 14; West's 
RCWA 71.09.020(7,18),71.09.060(1). 

[161 Constitutional Law 92 €=:>4344 

92 Constitutional Law 
92XXVII Due Process 

92XXVII(G) Particular Issues and Applica-
tions 

92XXVII(G)15 Mental Health 
92k434I Sexually Dangerous Persons; 

Sex Offenders 
92k4344 k. Commitment and con-
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finement. Most Cited Cases 
In order to commit an individual as an sexually vi­
olent predator (SVP), and thus significantly curtail 
his or her rights, due process requires the state to 
prove that the alleged SVP is mentally ill and cur­
rently dangerous. U.S.C.A. Const.Amend. 14. 

(17] Mental Health 257A €=:>454 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 

Disordered Persons 
257AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak454 k. Persons and offenses in­

cluded. Most Cited Cases 
"More probably than not" standard, as applied 
when determining whether an alleged sexually viol­
ent predator (SVP) is likely to engage in predatory 
acts of sexual violence if not confmed in a secure 
facility, includes a temporal limitation; by properly 
fmding a person to be an SVP, it is implied that the 
person is currently dangerous. West's RCWA 
71.09.020(7, 18). 

[18] Mental Health 257 A ~454 

257 A Mental Health 
257 AlV Disabilities and Privileges of Mentally 

Disordered Persons 
257AIV(E) Crimes 

257 Ak452 Sex Offenders 
257 Ak454 k. Persons and offenses in­

cluded. Most Cited Cases 
Satisfaction of "more probable than not" standard, 
as applied to determine whether an alleged sexually 
violent predator (SVP) is likely to engage in predat­
ory acts of sexual violence if not confmed in a se­
cure facility, depends on the facts underlying the 
SVP petition and the expert testimony, and may 
also may depend on the statistical likelihood of re­
offending. West's RCWA 71.09.020(7,18). 

(19] Mental Health 257A €=:>454 

257 A Mental Health. 
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257AIV Disabilities and Privileges of Mentally 
Disordered Persons 

257AIV(E) Crimes 
257 Ak452 Sex Offenders 

257Ak454 k. Persons and offenses in­
cluded. Most Cited Cases 

Mental Health 257 A ~460(2) 

257 A Mental Health 
257 AIV Disabilities and Privileges of Mentally 

Disordered Persons 
257 AIV(E) Crimes 

257Ak452 Sex Offenders 
257 Ak460 Evidence 

257 Ak460(2) k. Experts. Most 
Cited Cases 
There was sufficient· evidence in sexually violent 
predator (SVP) civil commibnent proceeding for 
trial court to find that sex offender more probably 
than not would engage in sexually violent acts if re­
leased unconditionally from detention on SVP peti­
tion; offender had engaged in repeated instances of 
violent sexual offenses both in and out of prison, 
state expert testified that he had used several meth­
ods that indicated a very high risk of reoffending, 
and defense expert agreed it was more likely than 
not that offender would commit a sexual offense in 
the future. West's RCWA 71.09.020(7), 71.09.030, 
71.09.060(1). 
**1017 Nancy P. Collins, Washington Appellate 
Project, Seattle, W A, for Petitioner. 

Sarah Sappington, Todd Richard Bowers, Attorney 
General's Office, Seattle, W A, for Respondent. 

FAIRHURST,J. 

*llS 1 I Paul Moore was civilly committed as a 
sexually violent predator (SVP) under chapter 
71.09 RCW. On review, he argues that the trial 
court erred in accepting his stipulation to certain 
facts without conducting an inquiry into Moore's 
competency, that trial counsel was constitutionally 
ineffective for agreeing to a stipulation, and that the 
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State was required to prove Moore would reoffend 
within the foreseeable future to establish he is cur~ 
rently dangerous. We reject Moore's arguments and 
affirm. 

I. FACTUAL BACKGROUND AND PROCEDUR­
ALHISTORY 

Prior sexual and criminal history 

1 2 In 1985, Moore entered a beauty salon carrying 
a knife and a brown paper bag. Moore ordered the 
two women in the salon, a worker and her custom­
er, to a backroom. Moore raped the worker. Before 
leaving, he told the two women not to come out of 
the room or he would " 'burn the place down.' " 
Clerk's Papers (CP) at 26, 36. When Moore was ar­
rested for the offense, officers found a green bottle 
filled with gasoline in a paper bag. 

*1l613 Moore was charged with first degree rape 
with a deadly weapon and first degree robbery. 
After Moore's competency was questioned, he spent 
13 months in Western State Hospital (WSH) until 
he was deemed competent to stand trial. He sub­
sequently **1018 pleaded guilty to first degree rape 
with a deadly weapon and was sentenced to 75 
months' confinement. 

1 4 In 1990, while incarcerated at the Special Of­
fender Center and serving his sentence for the 1985 
rape, Moore rushed into his counselor's office 
without her permission. The counselor started to 
scream, but Moore told her to stop and pushed her 
into a wall, holding a weapon made of two pencils 
to her rib cage. Moore forced her to the comer of 
the office that was furthest from view of the outside 
hallway and told her to bend over. Moore pushed 
his crotch into the counselor's buttocks, and it was 
obvious to the counselor Moore had an erection. A 
nurse heard the counselor's muffled screams and 
called for help. A staff person arrived, pulled 
Moore away from the counselor, and restrained him. 
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~ 5 Moore was charged with second degree attemp­
ted rape by forcible compulsion. He was again sent 
to WSH for a competency evaluation, and after be­
ing deemed competent to stand trial, Moore pleaded 
guilty to second degree attempted rape by forcible 
compulsion. He was sentenced to 50 112 months' 
confinement. 

~ 6 Since the 1990 attempted rape of the counselor 
until 2003, Moore was charged for committing sev­
eral violent and sexual acts against prison staff. In 
1991, he was charged with first degree custodial as­
sault for hitting a female corrections offtcer on the 
head with a broom handle. Moore later told a psy­
chiatrist he wanted to " 'try to do something sexual 
to her.' " CP at 28, 38. Although WSH personnel 
determined Moore was competent, the trial court 
disagreed, and in the interests of justice, the prosec­
uting attorney dismissed the charges. In 1995, 
Moore was charged and convicted of custodial as­
sault with sexual motivation when he ran up to a fe­
male corrections offtcer, grabbed her from behind, 
and held his arms around her *117 chest. He then 
twisted the offtcer, thrusting his pelvis into her but­
tocks.FNI 

FNl. In 1993, Moore was also convicted 
for writing threats to the governor of 
Washington and the president of the 
United States. 

, 7 In 2003, Moore grabbed his forensic therapist 
from behind, pressed his body against hers, and 
thrust his hips against her buttocks in a manner in­
dicative of intercourse. Moore was charged with in­
decent liberties by forcible compulsion. Although 
Moore did not deny committing the acts as de­
scribed, the trial court acquitted him of the charge. 

, 8 In 2003, Moore was convicted of fourth degree 
assault when he charged a female staff member at 
the Special Commitment Center. When the staff 
member moved under a counter to protect herself, 
Moore repeatedly kicked her in the leg. Aside from 
these criminal acts, Moore has been found guilty of 
over 400 major infractions while in the custody of 
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the Department of Corrections. 

SVP proceedings 

~ 9 In May 2002, while Moore was incarcerated, 
the State ftled a petition alleging Moore should be 
civilly committed as an SVP. The court conducted a 
competency hearing. At the hearing, Dr. Lee Gust­
afson testified that, having evaluated Moore's com­
petency approximately four times in the preceding 
10 years, Moore was legally incompetent on one or 
two of those occasions. When Moore was found in­
competent to stand trial, he had not been on anti­
psychotic medication and his self-care 

had deteriorated to the point where he was not 
. bathing. There was feces in his hair. He was, in 

fact, drinking out of the urinal, and his skin was 
literally rotting off his body. Any efforts to en­
gage him in any kind of conversation met with si­
lence; he refused to talk. 

Report of Proceedings (RP) (Sept. 20, 2002) at 5. 
Although Moore refused to speak to Dr. Gustafson 
before the competency*1I8 hearing, Dr. Gustafson 
testified he had observed Moore immediately be­
fore the competency hearing and that Moore ap­
peared cooperative and was talking to his attorney. 
When asked whether appointment of a guardian ad 
litem (GAL) would be in Moore's best interests, Dr. 
Gustafson opined that, when Moore was cooperat­
ing and talking with his attorney, a GAL would be 
unnecessary. If Moore was not cooperating and a 
decision needed to be made on a timely basis, a 
GAL would be useful. The trial court found Moore 
was **1019 competent to stand trial but appointed 
a standby GAL in the event Moore's trial counsel or 
the standby GAL felt Moore was unable to make 
his own decisions. During a recess after the ruling, 
Dr. Gustafson was allowed to interview Moore and 
supplement his testimony. After the interview, Dr. 
Gustafson did not change his recommendation. 
There is no indication the standby GAL was ever 
used. 
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'11 10 A bench trial began in 2006. Pretrial, Moore's 
trial counsel filed motions in limine regarding 15 
evidentiary issues. The State agreed to several IS­

sues and the trial court ruled on the remainder. 

'11 11 The State's expert, Dr. Richard Packard, was 
the first witness. Midway through his testimony, the 
parties entered a document entitled "Stipulated 
Facts and Exhibits" (stipulation) that included fac­
tual stipulations and stipulations to exhibits in lieu 
of witness testimony. Moore's trial counsel in­
formed the court that Moore stipulated to the docu­
ment but wanted to maintain a continuing objection 
to any evidence identified in the motion in limine. 
Following the entry of the stipulation, the State 
continued with its direct examination of Dr. Pack­
ard. Dr. Packard testified that, after interviewing 
Moore for several hours and reviewing Moore's 
file, he diagnosed Moore as having a psychotic dis­
order not otherwise specified, paraphilia not other­
wise specified with a focus on "nonconsent where 
the sexual urges and behaviors are oriented towards 
having sexual contact with nonconsenting persons," 
and a personality disorder not otherwise specified 
that includes antisocial and *119 passive aggressive 
features. RP (Mar. 7, 2006) at 89. Dr. Packard 
opined that Moore's paraphilia was "chronic and 
lifelong." Id. at 119. He testified that, after review­
ing several actuarial models and his own clinical 
tests, he believed Moore would more likely than not 
commit another predatory sexual offense if he were 
released unconditionally. 

'11 12 Moore's expert, Dr. Theodore Donaldson, did 
not testify at trial, but his report was included in the 
stipulation. In his report, he explained he did not 
believe Moore should be diagnosed with sexual 
sadism or paraphilia. Dr. Donaldson wrote the reli­
ability of the diagnosis of sexual sadism was unac­
ceptably low. He wrote that paraphilic coercive dis­
order might describe paraphilic rape, but under this 
formulation, the "rapist prefers nonconsensual sex" 
over other forms of sex. Pet'r's Ex. 14, at 4. Al­
though Dr. Donaldson did not believe Moore was a 
paraphilic rapist or had paraphilic coercive dis-

Page 8 of14 

Page 7 

order, he opined, 

Mr. Moore appears likely to commit a sex offense 
in the future. Given his history and his current 
mental status, it seems impossible to reach any 
other conclusion. He does not show any indica­
tions of marked improvements in his behavior, 
and I think that one can only assume his future 
behavior will probably be very much like his past 
behavior. The question will be whether he com­
mits a nonsexual crime for which he is convicted 
before the opportunity for a sex offense occurs. 

Pet'r's Ex. 14, at 11. Dr. Donaldson did not believe 
Moore was an SVP, but was more suitable for or­
dinary civil commitment. 

'11 13 The trial court found Moore to be an SVP, and 
he . was civilly committed. In an unpublished per 
curiam opinion, the Court of Appeals, Division 
One, afflrmed. In re Det. of Moore, noted at 141 
Wash.App. 1026, 2007 WL 3347797. We granted 
review. In re Det. of Moore, 164 Wash.2d 1020, 
195 P.3d 89 (2008). 

*120 II. ISSUES 

A. Did the trial court deny Moore due process by 
accepting the stipulation without conducting any in­
quiry of Moore to see if he understood and know­
ingly waived his right to contest the State's case 
against him? 

B. Was Moore's trial counsel constitutionally inef­
fective for agreeing to the stipulation and not ad­
vocating meaningfully for Moore? 

C. Does due process require the State to prove that 
Moore will reoffend within the foreseeable future in 
order to establish Moore's current dangerousness? 

III. ANALYSIS 
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A. Due process did not require the trial court to de­
termine if Moore understood and knowingly waived 
his right to contest the State's case against him 

[I] 1 14 Moore argues the trial court erred by ac­
cepting the stipulation without **1020 conducting 
an inquiry to detennine if Moore understood and 
knowingly waived his right to contest the State's 
case against him. The Court of Appeals held that, 
even if SVP proceedings provided the same consti­
tutional rights as criminal proceedings, due process 
does not require courts to ensure a respondent un­
derstands the rights waived by a factual stipulation. 
Moore, 141 Wash.App. 1026, 2007 WL 3347797, at 
*3. As the stipulation did not amount to an admis­
sion of guilt, the trial court was not required to in­
quire into Moore's understanding of the stipulation. 
We agree. 

[2][3][4] 115 Even if this were a criminal case, due 
process would not require the trial court to ensure 
that a defendant understands the rights waived by a 
factual stipulation as long as the stipulation is not 
tantamount to a guilty plea. State v. Johnson, 104 
Wash.2d 338, 705 P.2d 773 (1985); *121 Adams v. 
Peterson, 968 F.2d 835, 842 (9th Cir.1992); see 
also State v. Woods, 143 Wash.2d 561, 608-09, 23 
P3d 1046 (2001) (holding that waiving admission 
of mitigating evidence in a capital case must be 
knowing, voluntary, and intelligent, but the waiver 
is presumed to be knowing, voluntary, and intelli­
gent if part of trial strategy). A stipulation is typic­
ally an admission "that if the State's witnesses were 
called, they would testify in accordance with the 
summary presented by the prosecutor." State v. 
Wiley, 26 Wash.App. 422, 425, 613 P.2d 549 
(1980). In such situations, the trial court would still 
need to detennine guilt or innocence; the State must 
prove guilt beyond a reasonable doubt; and the de­
fendant may offer evidence or cross-examine wit­
nesses. Johnson, 104 Wash.2d at 342, 705 P.2d 773. 

1 16 Even assuming the criminal constitutional 
standard applies to SVP civil commitment proceed-
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ings, there was no due process violation because the 
stipulation did not concede the State had met its 
burden of proof. While agreeing to the stipulation, 
trial counsel requested and received a continuing 
objection based on the pretrial motions. The stipu­
lation also allowed for the admission of Dr. Don­
aldson's report, which opined Moore should not be 
committed as an SVP. Moore's trial counsel suc­
cessfully objected to portions of the State's expert 
testimony, cross-examined the State's expert, and 
contested the sufficiency of the State's proof during 
closing argument. We hold the stipulation was not 
tantamount to an admission that Moore was an SVP. 

[5] 1 17 Moore contends that his mental issues cre­
ated a substantial risk of a deprivation of his rights 
and thus necessitated the trial court's inquiry. As­
suming Moore's mental state was relevant to wheth­
er the stipulation required a voluntary, knowing, 
and intelligent waiver of rights, the record does not 
support Moore's argument. By the time of the stipu­
lation, the trial court had found Moore to be com­
petent to stand trial and appointed a standby GAL 
in the event Moore became incompetent. The 
standby GAL was not used. We find nothing in the 
record to show Moore was incompetent when the 
court accepted the stipulation. 

*122 B. Moore did not receive ineffective assist­
ance of counsel wh~n trial counsel agreed to the 
stipulation and advocated on Moore's behalf 

1 18 Moore next argues he received constitutionally 
ineffective assistance of counsel because his trial 
counsel failed to properly advocate on Moore's be­
half when counsel entered into the stipulation. The 
Court of Appeals held Moore had failed to prove 
his trial counsel was deficient or that he suffered 
prejudice. Moore, 141 Wash.App. 1026, 2007 WL 
3347797, at *4. We agree. 

[6][7][8][9][10] 1 19 To establish ineffective assist­
ance of counsel, Moore must show deficient per­
fonnance and resulting prejudice. Strickland v. 
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Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984). Deficient performance occurs 
when counsel's performance falls below an object­
ive standard of reasonableness. State v. Stenson, 
132 Wash.2d 668, 705-06, 940 P.2d 1239 (1997). 
Prejudice occurs if, but for the deficient perform­
ance. there is a reasonable probability the outcome 
of the proceedings would have been different. State 
v. McFarland, 127 Wash.2d 322, 335, 899 P.2d 
1251 (1995). There is a strong presumption of ef­
fective assistance, and the defendant bears the bur­
den**I021 of demonstrating the absence in the re­
cord of a strategic basis for the challenged conduct. 
Id. at 335-36, 899 P.2d 1251. A stipulation of facts 
may represent a tactical decision by counsel. State 
v. Mierz, 127 Wash.2d 460, 476, 901 P.2d 286 
(1995). 

[11][12] 1 20 Moore argues counsel was deficient 
when entering into the stipulation because it in­
cluded admissions of guilt and had no particular be­
nefit to Moore. Reviewing the record, we hold it 
does not support Moore's arguments. As the Court 
of Appeals stated, 

the stipulation had the advantage of avoiding the 
emotional impact of live testimony from the wit­
nesses in the 2005 indecent liberties proceedings. 
In addition, defense counsel used portions of Dr. 
Packard's stipulated reports to support her theory 
that Moore's prior acts were not motivated by a 
desire for nonconsensual sex. And because the 
stipulation required *123 Dr. Packard to testify 
but not Dr. Donaldson, it allowed defense to 
cross-examine Dr. Packard about his report while 
shielding Dr. Donaldson from all questioning. 

141 Wash.App. 1026, 2007 WL 3347797, at *4. 
Because there are strategic, tactical justifications 
for Moore's trial counsel's actions, the record does 
not demonstrate that counsel's performance was de­
ficient. fN2 

FN2. We also hold Moore's argument that 
trial counsel was ineffective for not 
providing an opening statement or only 
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providing a closing statement that lasted 
for seven pages of transcript is meritless. 
Throughout the entire proceedings, trial 
counsel argued that the evidence was in­
sufficient to support the elements of an 
SVP commitment. 

[13][14] 121 We hold that Moore has also failed to 
demonstrate he was prejudiced by the admission of 
the stipulation. Moore has presented no argument 
that the facts in the stipulation are not true, aside 
from the arguments presented by defense counsel at 
trial. To the extent Moore argues his trial counsel 
should have contested the validity of his prior con­
victions and admissions, an SVP defendant cannot 
attack the validity of a conviction that is constitu­
tionally valid on its face. In re Det. of Young, 122 
Wash.2d 1, 54-55, 857 P.2d 989 (1993). Also, 
Moore's trial counsel did not stipulate Moore was 
guilty of any prior charges that had not resulted in a 
conviction but argued that Moore's explanations of 
his conduct showed he had benign motives for his 
acts. Moore has not demonstrated he suffered preju­
dice. We hold Moore has failed to prove he re­
ceived ineffective assistance of counsel. 

C. Due process does not require the State to prove 
Moore will reoffend within the foreseeable future to 
establish Moore's current dangerousness 

[15] 1 22 Finally, Moore argues the State must 
show current dangerousness for an incarcerated in­
dividual by refining its prediction of dangerousness 
to the foreseeable future. We do not think it is ne­
cessary to impose on the State the additional re­
quirement of proving Moore is likely to reoffend 
within the foreseeable future. 

[16] *124 1 23 In order to commit an individual, 
and thus significantly curtail his or her rights, due 
process requires the State to prove that the alleged 
SVP is mentally ill and currently dangerous. Id. at 
27, 857 P.2d 989 (citing Addington v. Texas, 441 
U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 323 (1979»; 
Foucha v. Louisiana, 504 U.S. 71, 112 S.Ct. 1780, 
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lIS L.Ed.2d 437 (1992). We believe that, by prop­
erly finding all the statutory elements are satisfied 
to commit someone as an SVP, the fact finder im­
pliedly finds that the SVP is currently dangerous. 
To understand why, it is important to layout the 
relevant statutory provisions. 

'V 24 RCW 71.09.060(1) provides that, in order to 
commit someone as an SVP, the jury or judge must 
find beyond a reasonable doubt that the person is a 
sexually violent predator. Former RCW 71.09.020 
(16) (2003), recodified as RCW 71.09.020(18), 
defines the term " '[ s ]exually violent predator' " to 
mean, "any person who has been convicted of or 
chaIged with a crime of sexual violence and who 
suffers from a mental abnormality or personality 
disorder which makes the person likely to engage in 

--pred8tory acts of sexual violence if not coDimed in 
a secme facility." " 'Likely to engage in predatory 
acts of sexual violence if not confined in a **1022 
secure facility' " is defmed as "the person more 
probably than not will engage in such acts if re­
leased unconditionally from detention on the sexu­
ally violent predator petition. Such likelihood must 
be evidenced by a recent overt act if the person is 
not totally confined at the time the petition is filed 
underRCW 71.09.030." RCW 71.09.020(1). 

[17][18] 1 25 While Moore may be correct that the 
"makes the person likely to engage" language in 
former RCW 71.09.020(16) and the "will engage" 
language in RCW 71.09.020(7) do not contain a 
specific temporal limitation, we believe that the 
"more probably than not" standard in RCW 
71.09.020(7) includes a temporal component. For 
example, if an expert predicts that an alleged SVP 
will reoffend only in the far distant future, then 
there is less likelihood that the "more probable than 
not" standard has been legally satisfied. Whether 
that standard is satisfied *125 depends on the facts 
underlying the SVP petition and the expert testi­
mony.FN3 It also may depend on the statistical 
likelihood of reoffending. By properly finding a 
person to be an SVP, it is implied that the person is 
currently dangerous. We do not deem it necessary 
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to impose on the State the additional burden that it 
prove the SVP will reoffend in the foreseeable fu­
ture. 

FN3. Further, to ensure that the SVP's dan­
gerousness remains current, RCW 
71.09.070 requires the State to conduct an­
nual evaluations to consider whether the 
SVP currently satisfies the defmition of an 
"SVP" and whether a least restrictive al­
ternative might be more appropriate at that 
point. 

[19] 1 26 In Moore's case, there was sufficient evid­
ence for the court to fmd Moore more probably 
than not will engage in sexually violent acts if re­
leased unconditionally from detention on the SVP 
petition. The State's expert, Dr. Packard, testified 
that Moore's prior behavior and current diagnoses 
make it difficult for Moore to control his behavior. 
Dr. Packard testified Moore refuses to undergo 
treatment and has demonstrated no remorse for the 
sexual crimes he committed. Dr. Packard also ex­
plained that, while it was impossible to predict the 
future, he used several methods to assess whether it 
was likely Moore would reoffend if he were re­
leased. First, he used three actuarial models. The 
first model, the Static-99, examined the proportion 
of people who are reconvicted for a new sexual of­
fense, using norm tables at 5, 10, and 15 years. 
Moore scored in the highest bin, which provided 
that 52 percent of the people in that bin were recon­
victed of a new sexual offense within 15 years. The 
second model, the Minnesota Sex Offender Screen­
ing Tool Revised, examined whether released sex 
offenders were reconvicted within six years. 
Moore's score was in the highest risk bin, and 70 
percent of the people in that bin were rearrested for 
a new sex offense within six years. The third test, 
the Sex Offender Risk Appraisal Guide and the Vi­
olence Risk Appraisal Guide, examined whether an 
offender would be returned to a secure facility for a 
new violent offense, including sexual, within 10 
years. Moore scored in the second highest bin, and 
89 percent of *126 the people in that bin were re-
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turned to a secure facility within 10 years for a new 
violent offense. 

, 27 Using a clinical test, Dr. Packard determined 
the risk was very high that Moore would reoffend. 
Dr. Packard testified that, looking at the actuarial 
instmments, the clinical tool, and reflecting on his 
own judgment and experience, it was more likely 
than not that Moore would commit another predat­
ory sexual offense ifhe is released unconditionally. 

1 28 Dr. Donaldson, Moore's own expert, agreed 
that it was more likely than not that Moore would 
commit a sexual offense in the future. Unlike Dr. 
Packard, Dr. Donaldson believed Moore was best 
suited for an ordinary civil commitment instead of 
an SVP commitment. 

1 29 As evidenced by Moore's repeated instances of 
violent sexual offenses occurring both in and out of 
prison, Dr. Packard's testimony, and even Dr. Don­
aldson's opinion, there was sufficient evidence for 
the court to fmd Moore more probably than not 
would engage in sexually violent acts if released 
unconditionally from detention on the SVP petition. 
Because the evidence was sufficient for such a fmd­
ing, the court impliedly found **1023 Moore was 
currently dangerous. We therefore reject Moore's 
due process challenge. 

IV. CONCLUSION 

130 We hold the trial court was not required to in­
quire whether Moore knowingly, voluntarily, and 
intelligently stipulated to facts at trial. We also hold 
Moore has not demonstrated his trial counsel was 
constitutionally ineffective. Finally, we hold the 
State was not required to show Moore would re­
offend in the foreseeable future. The judgment of 
the trial court and decision of the Court of Appeals 
are affirmed. 

WE CONCUR: ALEXANDER, C.J., C. JOHNSON 
, MADSEN, CHAMBERS, OWENS, J. JOHNSON, 
and STEPHENS, JJ. 
SANDERS, J. (dissenting). 
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*127 1 31 The maJonty acknowledges the State 
must prove a person is mentally ill and currently 
dangerous as a result thereof to commit the person 
as a sexually violent predator (SVP). Majority at 
1021. But the majority rejects Moore's argument 
"that the State was required to prove Moore would 
reoffend within the foreseeable future to establish 
he is currently dangerous," majority at 1017, 1021, 
and simply asserts, "[b]y properly fmding a person 
to be an SVP, it is implied that the person is cur­
rently dangerous. We do not deem it necessary to 
impose on the State the additional burden that it 
prove the SVP will reoffend in the foreseeable fu­
ture." Majority at 1022. I disagree. 

, 32 "The State may... confme a ... person if it 
shows 'by clear and convincing evidence that the 
individual is mentally ill and dangerous.' " Foucha 
v. Louisiana, 504 U.S. 71, 80, 112 S.Ct. 1780, 118 
L.Ed.2d 437 (1992) (quoting Jones v. United States, 
463 U.S. 354, 362, 103 S.Ct. 3043, 77 L.Ed.2d 694 
(1983». The State must establish an individual is 
mentally ill and the mental illness causes the indi­
vidual to be currently dangerous. Foucha, 504 U.S. 
at 76, 112 S.Ct. 1780. "The dangerousness must be 
current." In re Det. of Albrecht, 147 Wash.2d 1, 7, 
51 P.3d 73 (2002). "[C]urrent" is "occurring in or 
belonging to the present time: in evidence or in op­
eration at the time actually elapsing." WEBSTER'S 
THIRD NEW INTERNATIONAL DICTIONARY 
557 (2002). A person "may be held as long as he is 
both mentally ill and dangerous, but no longer." 
Foucha, 504 U.S. at 77,112 S.Ct. 1780. 

, 33 Moore argues due process requires the State to 
prove he is likely to reoffend within the reasonably 
foreseeable future to establish current dangerous­
ness. 

, 34 The Court of Appeals relied on In re Detention 
of Wright, 138 Wash.App. 582, 155 P.3d 945 
(2007), which summarily relied on In re Personal 
Restraint of Young, 122 Wash.2d 1, 59, 857 P.2d 
989 (1993), and held "Moore contends due process 
requires the State to prove that an incarcerated SVP 
candidate is likely to reoffend within the reasonably 
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foreseeable future. This argument is controlled by 
our *128 decision iIi In re Detention of Wright, 138 
Wash.App. 582, 155 P.3d 945 (2007)." In re Det. oj 
Moore, noted at 141 Wash.App. 1026, 2007 WL 
3347797, at *5. 

'l[ 35 In Young, Young contended the State "should 
have to prove he was likely to commit another of­
fense within a set time frame," but the court rejec­
ted this argument without directly addressing it, 
simply asserting it lacked merit without explana­
tion. Wright, 138 Wash.App. at 585, 155 P.3d 945; 
Young, 122 Wash.2d at 59, 857 P.2d 989. However 
Young did not say the constitutional requirement to 
prove current dangerousness disappears. 

,. 36 In contrast a different Division One opinion 
persuasively· reasoned, "the fact that an individual 
is incarcerated on the day the petition is filed is not, 
by itself, dispositive. The more fundamental ques­
tion is whether there is evidence of future danger­
ousness sufficient to overcome the individual's 
liberty interest." In re Det. of Henrickson, 92 
Wasb.App. 856, 863, 965 P.2d 1126 (1998), afJ'd, 
140 Wash.2d 686, 2 P.3d 473 (2000). The State 
moved for discretionary review by this court disput­
ing the reasoning of the Court of Appeals decision. 
Id. at 690, 2 P.3d 473. However, this court did not 
address the Court of Appeals' reasoning but held, 
"when, at the time the petition is filed, an individu­
al is incarcerated for a sexually violent offense, 
**1024 or for an act that itself would have consti­
tuted a recent overt act, due process does not re­
quire the State to prove a further overt act occurred 
between arrest and release from incarceration." Id. 
at 697, 2 P.3d 473. We did not say proving current 
dangerousness is not an essential element of consti­
tutionally required proof. 

'l[ 37 There also must be a causal connection 
between an individual's diagnosed mental abnor­
mality and his conduct which reflects "the constitu­
tional importance of distinguishing a dangerous 
sexual offender subject to civil commitment 'from 
other dangerous persons who are perhaps more 
properly dealt with exclusively through criminal 
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proceedings.' " Kansas v. Crane, 534 U.S. 407, 
412, 122 S.Ct. 867, 151 L.Ed.2d 856 (2002) 
(quoting *129Kansas v. Hendricks, 521 U.S. 346, 
360, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997». 
Moore's expert argued Moore was mentally ill, but 
his illness did not cause him to commit sexually vi­
olent crimes, thus not making him currently danger­
ous as a result of a mental disorder. Moore conten­
ded his actions were motivated by reasons other 
than paraphilia, asserting he wanted to have sex for 
the sake of having sex and not because he enjoyed 
forcing others to do so. The State argued Moore 
was mentally ill because he suffered from paraphil­
ia involving nonconsenting sex, and Moore's mental 
illness caused him to be currently dangerous be­
cause of his propensity to engage in nonconsenting 
sex. However the State never presented evidence 
Moore is currently dangerous. 

'\I 38 Since current dangerousness is the only consti­
tutional basis for civilly committing anyone, the 
majority is incorrect to assert it is not "necessary to 
impose on the State the additional burden that it 
prove the SVP will not reoffend in the foreseeable 
future." Majority at 1022. While it may be inappro­
priate to require evidence of a recent over act if the 
individual has been incarcerated since his last viol­
ent sex crime, there still must be proof in the State's 
case in chief that the person is presently dangerous 
as a result of a mental disorder to satisfy constitu­
tional standards. 

'\I 39 I do not agree with the majority's holding that 
"there was sufficient evidence for the court to find 
Moore more probably than not would engage in 
sexually violent acts if released unconditionally 
from detention on the SVP petition. Because the 
evidence was sufficient for such a rmding, the court 
impliedly found Moore was currently dangerous." 
Majority at 1022-23. The problem is that under 
these instructions the State is not required to prove 
Moore will reoffend in the near future to establish 
he is currently dangerous, only that he is likely to 
reoffend sometime in his life. This is not proof of 
current dangerousness. 
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,40 Accordingly, I dissent. 

Wash.,2009. 
In re Detention of Moore 
167 Wash.2d 113,216 P.3d 1015 
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