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L INTRODUCTION

This appeal relates to MultiCare Health System’s (“MultiCare™)
proposed ambulatory surgery center (“ASC”) in Gig Harbor, Washington,
to be known as MultiCare Day Surgery of Gig Harbor (“MultiCare Day
Surgery”). On January 12, 2006, the Department of Health (the
“Department”), through its Certificate of Need Program (the “Program”),
correctly determined that MultiCare Day Surgery is not subject to
Certificate of Need (“CN”) review by the Department. This decision is
referred to as the Program’s Determination of Non-Reviewability, or
“DNR.” MultiCare accordingly moved forward with the project.

Six months later, on July 3, 2006, Franciscan Health System
(“Franciscan”), which operates “competing” outpatient surgery facilities in
Gig Harbor and opposes the establishment of MultiCare Day Surgery,
commenced an adjudicative proceeding to challenge the Program’s DNR.
In that proceeding, the Department’s Health Law Judge, the Honorable
Zimmie Caner (the “HLJ™), reversed the Program’s DNR and concluded
that MultiCare Day Surgery is, in fact, subject to CN review. This
decision is referred to as the HLJ’s “Final Order.” MultiCare sought
judicial review of the HLJ’s Final Order in Thurston County Superior
Court, before the Honorable Christine Pomeroy, who affirmed the HLJ’s
decisions. Under the Administrative Procedure Act (the “APA”), this
Court sits in the same position as the Superior Court, and reviews the

Department’s decisions, not the Superior Court’s decision.



MultiCare built its $6.5 million ASC based on the Program’s
determination that the facility was not subject to CN review; now, due to
the HLJ’s reversal of the DNR, MultiCare is not permitted to actually use
the two outpatient operating rooms in that facility, and the public is denied
the option of obtaining treatment there. MultiCare respectfully requests
that this Court reverse the HLJ’s Final Order, and reinstate the Program’s
DNR, which would allow MultiCare to open its ASC, for two reasons.
First, Franciscan’s application for an adjudicative proceeding was not filed
until more than five months after the deadline to do so, and the HLJ
should have granted MultiCare’s motion to dismiss the adjudicative
proceeding on this ground. The HLJ did not have jurisdiction to review
the DNR because the review proceeding was not timely commenced.
Second, the Program’s original analysis and DNR were correct—
MultiCare Day Surgery is exempt from CN review—and the HLJ’s
decision to the contrary was based on a misinterpretation of the applicable
regulation.

IL ASSIGNMENTS OF ERROR

1. The HLJ erred by denying MultiCare’s motion to dismiss.

2. The HLJ erred by denying the Program’s motion for
summary judgment.

3. The HLJ erred by granting Franciscan’s motion for

summary judgment.




III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

A, Issues Relating to Assignment of Error No. 1.

1. Whether Franciscan’s application for adjudicative review
was untimely because it was not filed within twenty (or twenty-eight) days
following service of the Program’s January 12, 2006 DNR.

2. Alternatively, whether Franciscan’s application for
adjudicative review was untimely because it was not filed within twenty
days following service of the Program’s June 6, 2006 letter discussing its
DNR.

3. If Franciscan’s application for adjudicative review was
untimely, whether the HLJ had the authority to reverse the Program’s
DNR.

B. Issues Relating to Assignments of Error Nos. 2 and 3.

4. Whether the MultiCare Day Surgery satisfies the criteria
for non-reviewability set forth in WAC 246-310-010(5).

5. Alternatively, whether there are disputed issues of material
fact which precluded summary judgment in favor of Franciscan.

IV. STATEMENT OF THE CASE

A. MultiCare Seeks To Establish an Ambulatory Surgery
Center in Gig Harbor.

MultiCare, a not-for-profit charitable organization based in
Tacoma, Washington, is a leading-edge, integrated health organization
made up of four hospitals (Tacoma General Hospital, Mary Bridge
Children’s Hospital & Health Center, Allenmore Hospital, and Good




Samaritan Hospital), numerous primary care and urgent care clinics,
multi-specialty centers, hospice and home health services, and many other
services. MultiCare serves patients at ninety-three locations in Pierce,
South King, Kitsap, and Thurston Counties.

This proceeding involves MultiCare Day Surgery, which is
MultiCare’s proposed ASC in Gig Harbor. MultiCare Day Surgery will
contain two operating rooms for outpatient surgical procedures, and will
be used exclusively by the physicians of MultiCare Medical Associates.
Administrative Record (“AR”) 331. MultiCare Medical Associates is the
private practice of fifty-three MultiCare-employed physicians. AR 330.
MultiCare Medical Associates does not, for sake of clarification, include
all physicians with privileges to practice at MultiCare’s hospitals. The
individual physicians who make up the MultiCare Medical Associates
practice are identified in the administrative record, and the Program’s
DNR, at AR 26. MultiCare Day Surgery will be housed in a building that
serves a number of other MultiCare Medical Associates functions,

including offices for primary care physicians and specialists. AR 331.

B. MultiCare Day Surgery Is Not Subject To CN Review If
It Falls Within the Closed ASC Exemption

In 1979, the Washington Legislature enacted the State Health
Planning and Resources Development Act, RCW Ch. 70.38, creating the
Certificate of Need Program to oversee health care planning, and to help
further legislative goals in health planning such as providing accessible,

quality health care to the residents of Washington, encouraging public



participation, and ensuring health care responsiveness to changing health
and social needs. See RCW 70.38.015(1).

Under the Certificate of Need statutory framework, “[t]he
construction, development, or other establishment of a new health care
facility” is subject to CN review. RCW 70.38.105(4)(a) (emphasis
added); see also WAC 246-310-020(1)(a). “Health care facility” is

defined, in turn, to include “ambulatory surgical facilities.” RCW

70.38.025(6) (emphasis added); see also WAC 246-310-010(26).
“Ambulatory surgical facility” is defined, in turn, as follows:
‘Ambulatory surgical facility’ means any free-standing
entity, including an ambulatory surgery center that operates
primarily for the purpose of performing surgical procedures
to treat patients not requiring hospitalization. This term

does not include a facility in the offices of private

physicians or dentists, whether for individual or group

practice, if the privilege of using the facility is not extended

to physicians or dentists outside the individual or group

practice.”
WAC 246-310-010(5) (emphasis added) (Appendix, Ex. 1).

The critical language in this case is the last sentence of the
“ambulatory surgical facility” definition, the “Closed ASC Exemption.”
All the parties agree that, but for this exemption, MultiCare Day Surgery
would be subject to CN review. All of the parties further agree that if

MultiCare Day Surgery falls within the exemption, it is not subject to CN



review. Therefore, the question before the Department, and the question
before the Court, is whether the Closed ASC Exemption applies to

MultiCare Day Surgery.

C. The Program Determines That MultiCare Day Surgery
Is Not Subject To CN Review.

On December 15, 2005, MultiCare applied for a determination that
MultiCare Day Surgery falls within the Closed ASC Exemption, and is
therefore not subject to CN review. The Program studied and granted
MultiCare’s request, issuing its DNR on January 12, 2006. AR 23-26
(Appendix, Ex. 2). The Program concluded that “the establishment of the
ASC associated with the MultiCare Medical Associates practice does not
meet the definition of an ASC under the Certificate of Need provisions of
Washington Administrative Code (WAC) 246-310-010. Therefore, the
proposed ASC is not subject to Certificate of Need Review.” AR 24.
MultiCare accordingly moved forward with its Gig Harbor project, which
is now complete.

D. The HLJ Reverses the Program’s DNR.

On July 3, 2006, Franciscan filed an application for adjudicative
proceeding, seeking review of the Program’s January 12, 2006 DNR.

MultiCare, supported by the Program, moved to dismiss the adjudicative

' The Department has determined that MultiCare Day Surgery would not satisfy the
CN criteria for “need,” because there is a sufficient existing supply of operating rooms in
the Central Pierce County planning area (which includes the hospitals and other facilities
in Tacoma, as well as those in Gig Harbor) to meet demand for surgical procedures in
that planning area. AR 486. Therefore, whether MultiCare Day Surgery falls within the
Closed ASC Exemption is determinative of whether MultiCare may provide outpatient
surgeries there.



proceeding, on the ground that the application was not timely filed. On
December 6, 2006, the HLJ denied MultiCare’s motion. AR 311-15
(Appendix, Ex. 3). Franciscan moved for summary judgment, asking the
HLJ to rule that MultiCare Day Surgery is subject to CN review and
reverse the Program’s DNR; the Program cross-moved for summary
judgment, asking the HLJ to rule that MultiCare Day Surgery is not
subject to CN review and affirm the Program’s DNR. On January 29,
2007, the HLJ granted Franciscan’s motion and denied the Program’s
motion. AR 484-98 (Appendix, Ex. 4). Therefore, no hearing was
actually held before the HLJ, and the administrative record consists
primarily of the briefing on these dispositive motions.

E. The Superior Court Affirms the HLJ’s Decisions.

MultiCare sought judicial review of the HLIJ’s decisions in
Thurston County Superior Court, before the Honorable Christine
Pomeroy. CP 4-29. On January 8, 2008, the Superior Court affirmed the
HLJ’s decisions. CP 45-47.

F. MultiCare Appeals the Superior Court’s Decisions to
this Court.

MultiCare timely appealed the Superior Court’s order affirming the
HLJ’s decisions. CP 39-42, 48-55.

V. ARGUMENT

A. Standard of Review.
“On appeal, this Court reviews the [agency’s] decision, not the

decision of the superior court.” King County v. Central Puget Sound




Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 553, 14 P.3d 133 (2000).
The Court “appl[ies] the standards of RCW 34.05 directly to the record
before the agency, sitting in the same position as the superior court.” Id.
The Court should reverse the HLIJ’s decisions if the Court
determines that the HLJ has acted outside of her “statutory authority or
jurisdiction,” or “has engaged in unlawful procedure . . . or has failed to
follow a prescribed procedure,” or has “erroneously interpreted or applied
the law,” or her decision “is inconsistent with a rule of the agency”
without “a rational basis for inconsistency.” RCW 34.05.570(3)(b)-(d)
and (h). The Court reviews issues of law, including interpretation of an

agency’s regulations, de novo. Cobra Roofing Serv., Inc. v. Dep’t of
Labor & Indus., 122 Wn. App. 402, 409, 97 P.3d 17 (2004). Under this

standard, the Court “may substitute its interpretation of the law for that of

the agency.” R.D. Merrill Co. v. Pollution Control Hearings Bd., 137

Wn.2d 118, 142-43, 969 P.2d 458 (1999). With respect to Franciscan’s
motion for summary judgment that MultiCare Day Surgery is subject to
CN review, the motion also should have been denied unless “there is no
genuine issue as to any material fact,” CR 56(c), considering “all facts and
reasonable inferences . . . in a light most favorable to the nonmoving

party[.]” Cowlitz Stud Co. v. Clevenger, 157 Wn.2d 569, 573, 141 P.3d 1

(2006).



B. The Court Should Reinstate the Program’s DNR
Because It Was Not Timely Appealed.

1. The Program’s January 12. 2006 DNR was a
binding applicability determination pursuant
to WAC 246-310-050.

MultiCare’s application for a determination of non-reviewability
was submitted on December 14, 2005, pursuant to WAC 246-310-050.
AR 44-83. Under this regulation, “[a]ny person wanting to know whether
an action the person is considering is subject to certificate of need
requirements . . . may submit a written request to the certificate of need
program requesting a formal determination of applicability of the
certificate of need requirements to the action.” WAC 246-310-050(1).

The Department was required to respond to MultiCare’s request
within thirty days. See WAC 246-310-050(3). The Program complied
with this requirement, and issued its DNR on January 12, 2006. AR 23-
26. Following its analysis, the Program concluded as follows:

[The establishment of the ASC associated with the

MultiCare Medical Associates practice does not meet the

definition of an ASC under the Certificate of Need

provisions of Washington Administrative Code (WAC)

246-310-010. Therefore, the proposed ASC is not subject

to Certificate of Need Review.

AR 24. Given the unambiguous language of the Program’s DNR—*“the

proposed ASC is not subject to Certificate of Need Review”—there can be

no doubt that this decision was dispositive. Consistent with this, the

Department’s internal status report for MultiCare’s Gig Harbor ASC



identifies the January 12, 2006 DNR as the agency’s “Final Action.” AR
161.

“A written applicability determination on an action in response to a
written request and based on written information shall be binding upon the
department: Provided, The nature, extent, or cost of the action does not
significantly change.” WAC 246-310-050(5). Thus, the Program’s
January 12, 2006 DNR was “final” and “binding,” and MultiCare was

entitled to rely upon it.

2. Franciscan failed to apply for an
adjudicative proceeding within twenty dayvs
as required by WAC 246-10-203(1)(a)(3).

If Franciscan wished to seek adjudicative review of the DNR, it
was required to file an application for adjudicative review within twenty
days of the decision. See WAC 246-10-203(1)(a)(iii). The deadline to
apply for adjudicative review was therefore February 1, 2006. Franciscan
did not do so. Franciscan waited until July 3, 2006, to file an application
for adjudicative proceeding. This was more than five months after the

February 1 deadline to do so. AR 12

? The Program does not necessarily agree that the 20-day deadline contained in WAC
246-10-203(1)(a)(iii) applies to an application for adjudicative review of a DNR. Indeed,
according to the Program, there is no right in the first place to an adjudicative proceeding
to contest a DNR, although the Program has the discretion to grant one. However, the
Program agrees with MultiCare that the adjudicative proceeding should have been
dismissed as untimely, because Franciscan was required to file an application for
adjudicative proceeding within a “reasonable time” following the January 12, 2006 DNR,
which is “determined by analogy to the time allowed for appeal of a similar decision as
prescribed by statute, court rule, or similar provision” — in this case, either 20 days under
WAC 246-10-203(1)(a)(i) and (iii), or 28 days under WAC 246-10-310(1)(a)(ii) and 246-
310-610(2). AR 595-97. Whatever the analysis, an application for adjudicative
proceeding filed six months after the decision must be considered untimely.

-10-



Franciscan admits that it learned of the DNR on approximately
January 19, 2006, one week after the DNR was issued. AR 3. Therefore,
even if Franciscan could argue, hypothetically, that the regulatory and
statutory deadlines to seek review should not begin to run until it had
actual knowledge of the DNR, this would only toll the deadline to apply
for adjudicative review until February 8, 2006. Franciscan’s application

was still filed nearly five months late.

3. An untimely application for an adjudicative
proceeding results in the loss of any right to

an _adjudicative proceeding, pursuant to
RCW 34.05.440(1).

Under the APA, the “[f]ailure of a party to file an application for
an adjudicative proceeding within the time limit or limits established by

statute or agency rule constitutes a default and results in the loss of that

party’s right to an adjudicative proceeding[.]” RCW 34.05.440(1)

(emphasis added). Therefore, by not timely filing an application for
adjudicative proceeding, Franciscan waived any right to do so.
The deadline to seek administrative review is not a mere

technicality. Rather, it “is mandatory and jurisdictional” — like other

deadlines to commence appeals. Rust v. W. Wash. State Coll., 11 Wn.

App. 410, 415, 523 P.2d 204 (1974) (emphasis added). Such deadlines are
necessary to ensure the timely resolution of issues and the finality of
decisions. Therefore, the HLJ did not merely have the discretion to
dismiss the adjudicative proceeding, it was mandatory that she do so,

because she lacked jurisdiction to review the Program’s DNR.

-11-



“An agency may exercise only those powers granted to it by the

Legislature.” Erection Co. v. Dep’t of Labor and Indus., 121 Wn.2d 513,

519, 852 P.2d 288 (1993). An agency cannot review a decision after it has
lost the statutory jurisdiction to do so. Id. at 518 (holding that agency lost
jurisdiction when it failed to meet “mandatory, jurisdictional” 30-day
deadline imposed by statute, “and the Department’s . . . order was invalid
because of this lack of jurisdiction™). With respect to adjudicative
proceedings, the Department’s jurisdiction is limited to reviewing only
those decisions which are timely appealed. RCW 34.05.440(1) (“[f]ailure
of a party to file an application for an adjudicative proceeding within the

time limit . . . constitutes a default”); see also WAC 246-10-203(1)(a)

(“An application for adjudicative proceeding must be filed in accordance

with the following time periods . . .”).

4, Franciscan cannot manufacture a new
decision date by writing letters to the
Department.

Following issuance of the DNR, Franciscan wrote letters to the
Department regarding the DNR. Franciscan argued below that it was not
really appealing the DNR itself. Instead, Franciscan contends, it was
appealing a responsive letter written by the Department on June 6, 2006,
which Franciscan characterizes as “the Department’s June 6, 2006
confirmation of its January 12, 2006 determination that MHS is entitled to
a DNR for its Gig Harbor ASC as set forth in the Department’s January
12, 2006 letter to MHS.” AR 2. The HLJ agreed with Franciscan and

denied MultiCare’s motion to dismiss on this ground, determining that the

-12-



“Program’s January 12, 2006 DNR letter was not its final decision;”
rather, the “Program’s June 6, 2006 . . . letter was its final decision.” AR
314.

The HLJ’s determination is contrary to the Department’s own
internal documents, which identify the January 12, 2006 DNR as the
agency’s “Final Action.” AR 161. Additionally, the HLJ’s decision
cannot be reconciled with what the Department actually wrote in its June
6, 2006 letter. In that letter, the Department merely advised MultiCare
that if MultiCare Day Surgery were to be used by “additional part-time
MultiCare physicians,” as opposed to the full-time MultiCare Medical
Associates physicians identified in the Program’s DNR, it would no longer
fall within the Closed ASC Exemption, and would be subject to CN
review. AR 20-21. This was the only issue raised in the letter. It was not
a “confirmation” of the DNR; rather, it was a warning to MultiCare that if
it strayed from the terms of the DNR, its facility would no longer be
exempt. This warning was consistent with WAC 246-310-050(5), which
provides that the DNR is binding on the Department unless “[t]he nature,
extent, or cost” of the project “significantly change[s].” WAC 246-310-
050(5).

As background for this June 6 letter, in the January 12, 2006 DNR,
the Program specifically stated that its determination was based on
MultiCare Day Surgery being used exclusively by the physicians of
MultiCare Medical Associates, the current members of which it identified

in an attachment to the DNR. AR 23, 26. On March 31, Franciscan wrote

-13-



to the Department that it “has reason to believe that MultiCare may be
employing physicians on a part-time basis for the sole purpose of allowing
those physicians to use the MultiCare Gig Harbor ASC. These physicians
are being employed solely during those periods of time that they are
actually using the MultiCare Gig Harbor ASC.” AR 90. On April 28, the
Department asked MultiCare to respond to this allegation, because “if this
was happening, the ASC would no longer qualify as a CN exempt
facility.” AR 92. On June 6, in the letter Franciscan now claims was the
agency’s final action, the Department again stated that the fact that the
“physicians using the ASC were full-time MultiCare employees was
essential to the department’s conclusion that the proposed facility was
exempt from the CN law” and if “additional part-time MultiCare
physicians would use the facility” it would no longer be exempt. AR 20-
21. MultiCare confirmed, on June 13, that MultiCare Day Surgery would
not be used by additional, part-time physicians. It would be “limited to

. . the physicians listed in the application, and their full-time
replacements and additions.” AR 114.

An opponent of an agency decision cannot artificially extend the
deadline to appeal by writing letters to the Department about the decision
and then appealing from the Department’s letters in response. There is no
provision for reconsideration of a DNR. Moreover, it would be contrary
to the whole philosophy of the regulation, which requires the Department
to respond to the request within thirty days, if the process were to be

strung out through several months of correspondence between the

-14 -



Program and a protesting party which, for whatever reason, has chosen not
to timely request formal adjudicative review of the decision.

In this case, Franciscan asked the Department, after the DNR was
issued, to apply the DNR in a way that Franciscan favored: limiting use of
MultiCare Day Surgery to the full-time employees of MultiCare Medical
Associates. When the Department acquiesced to Franciscan’s request, and
so advised MultiCare, Franciscan claimed to appeal from the very
statement it requested, in order to bootstrap its way into an appeal of a
decision six months earlier that it opposed and failed to appeal.

Franciscan disputes nothing, and appealed from nothing, in the
Program’s June 6 letter. In fact, the Program stated in its June 6 letter
exactly what Franciscan asked it to state: that MultiCare Day Surgery
would no longer fall under the Closed ASC Exemption if surgeries would
be performed there by physicians employed by MultiCare part-time. The
Program explained this point very well in its brief in support of
MultiCare’s motion to dismiss:

The Program’s January 12 DOR is still i[n] place, and was

not impacted by the June 6 letter. In fact, FHS actually

agrees with the point of the June 6 letter: that the DOR

does not allow MultiCare to operate an exempt ASC using

part-time physicians. Given the content of the June 6 letter,

it simply makes no sense that the letter would start a new

appeal period for the January 12 DOR.

AR 153 (emphasis added).
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Franciscan was free to send as many letters as it wished to send to
the Department questioning the basis for the January 12 DNR. If
Franciscan wished for the Department actually to conduct an adjudicative
review of that decision, however, Franciscan was required to formally and
timely request one. Sending letters is not a substitute for filing an
application for an adjudicative proceeding pursuant to the specific
requirements of the APA.

The Program’s DNR was issued on January 12, 2006. This was
confirmed by the declaration testimony of both Bart Eggen, the Manager
of the Department of Health Office of Certification and Technical
Support, to whom the CN Program reports, and Richard McCartan, the
Assistant Attorney General responsible for representing the Department in
Certificate of Need matters. AR 157, 163-64. After the deadline for
Franciscan to appeal that decision lapsed, MultiCare had the right to rely
on that decision as final, and to proceed with its project without risk that
the DNR would be reversed on adjudicative review. Franciscan knew
about the DNR by January 19, but waited nearly six months before filing
an application for an adjudicative proceeding on July 3. The HLJ did not
have jurisdiction to review the Program’s DNR, and the Court should
reverse the HLJ’s Final Order and reinstate the Program’s DNR on this

ground.
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5. Even If Franciscan Was Appealing From the
June 6 Letter, Its Application Was Untimely
Pursuant to WAC 246-10-203(1)(a)(iii).

The HLJ stated in her Final Order that the deadline to commence

an adjudicative proceeding is either twenty or twenty-eight days. AR 314-
15. However, she concluded that because “Franciscan filed its request for
an adjudicative proceeding on the 20th day following its receipt of
Program’s final DNR letter, its appeal is timely filed under either the 20 or
28 day limitation[.]” AR 315. She did not resolve the issue of whether
the deadline is twenty or twenty-eight days. AR 315. The HLJ’s mistake
here was to count days from Franciscan’s receipt of a copy of the June 6
letter, rather than from the date the letter was served on MultiCare. The
regulation plainly states that the deadline is twenty days after “service” of
the relevant document. WAC 246-10-203(1)(a)(iii). Under the APA,
“service . . . means posting in the United States mail, properly addressed,
postage prepaid, or personal service. Service by mail is complete upon
deposit in the United States mail.” RCW 34.05.010. This occurred on
June 6. Franciscan’s application was filed on July 3, twenty-seven days
later. Because the deadline for Franciscan to commence an adjudicative

proceeding was twenty days, its application was untimely even if it really

was appealing from the June 6 letter. See WAC 246-10-203(1)(a)(iii) (20-
day deadline to commence adjudicative proceeding applicable to “all other

matters” which do not have a specific deadline).
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Because Franciscan’s application for adjudicative proceeding was
untimely, and the HLJ did not have jurisdiction to conduct an adjudicative
proceeding, the HLJ’s Final Order should be reversed pursuant to RCW
34.05.570(3)(b)-(d) and (h).

C. The Court Should Reinstate the Program’s DNR

Because MultiCare’s Facility Is Not Subject To CN
Review.

If the Court determines that the Program’s DNR was not timely
appealed by Franciscan, it should reinstate the DNR on this ground, and
need not reach the question of whether MultiCare Day Surgery meets the
criteria of the Closed ASC Exemption. If, however, the Court determines
that Franciscan did timely appeal the DNR, it still should reinstate the
DNR because MultiCare Day Surgery is not subject to CN review. The
Court should reverse the HL.J’s determination to the contrary under RCW
34.05.570(3)(d), because the HLj erroneously interpreted or applied the
law, and RCW 34.05.570(3)(h), because the HLJ’s order was inconsistent

with the agency regulation.

1. If MultiCare Day Surgery is in the office of
private physicians and closed to physicians
outside that practice, it is not subject to CN
review.

As discussed above, if MultiCare Day Surgery falls within the
Closed ASC Exemption, it is not subject to CN review. The exemption
applies to “a facility in the offices of private physicians or dentists,
whether for individual or group practice, if the privilege of using the

facility is not extended to physicians or dentists outside the individual or
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group practice.” WAC 246-310-010(5). Whether MultiCare’s Gig Harbor
ASC falls within the Closed ASC Exemption therefore requires a two-
pronged analysis: (1) whether the facility is in the office of private
physicians, and (2) whether the facility is closed to physicians outside that

private practice.

2. The Court should interpret WAC 246-310-
010(5) based on its plain language.

The Court “interprets a WAC provision to ascertain and give effect

to its underlying policy and intent.” Dep’t of Licensing v. Cannon, 147

Wn.2d 41, 56, 50 P.3d 627 (2002). “To determine that intent, the court
looks first to the language of the provision. If an administrative rule or
regulation is clear on its face, its meaning is to be derived from the plain
language of the provision alone.” Id. (emphasis added). Moreover, the
Court “will not add to or subtract from the cleaf language of a statute, rule,
or regulation even if it believes the [agency] . . . intended something else
but did not adequately express it unless the addition or subtraction of
language is imperatively required to make the [regulation] rational.” Id. at
57.

WAC 246-310-010(5) is indeed “clear on its face.” To be exempt
from CN review, an ASC need only be (1) in the offices of private
physicians and (2) not available to physicians outside that practice. The
Court should not second-guess whether this is too large an exemption, or
whether it unfairly benefits hospitals, or whether it is sound health

planning. The Court should not add terms. Rather, the Court should

-19 -



derive the meaning of this regulation “from the plain language . . . alone.”

Cannon, 146 Wn.2d at 56.

3. MultiCare Day Surgery is in the office of
private physicians.

MultiCare Day Surgery is “in the offices of private physicians” and
therefore satisfies the first prong of the exemption. MultiCare Day
Surgery would be established by MultiCare Medical Associates, the
practice of the fifty-three private physicians identified in the DNR. AR
26. MultiCare Day Surgery would not only be in the same legal entity as
MultiCare Medical Associates, AR 23, it would be physically “in the
office” of MultiCare Medical Associates, as it would be located in the
same building as the Gig Harbor-based physicians of MultiCare Medical
Associates, at 4709 Point Fosdick Drive NW, Gig Harbor, WA. AR 23.

4, MultiCare Day Surgery will be closed to
physicians outside the private practice.

MultiCare Day Surgery will be closed to physicians outside
MultiCare Medical Associates, and therefore also satisfies the second
prong of the exemption. It is undisputed that if, for example, MultiCare
Day Surgery were to be open to all physicians with privileges to practice
at MultiCare’s Tacoma General Hospital, the ASC would not be exempt
from CN review. This is not the case, however, as the Program
recognized in its DNR, and MultiCare has confirmed. AR 23, 114. “No
other physician outside of the practice would have access to the proposed

ASC.” AR 23.
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5. The Program correctly issued the DNR.

Because MultiCare Day Surgery satisfies both prongs of the
Closed ASC Exemption, the Program correctly concluded “that the
establishment of the ASC associated with the MultiCare Medical
Associates practice does not meet the definition of an [ambulatory surgical
facility] under the Certificate of Need provisions of Washington
Administrative Code (WAC) 246-310-010” and, therefore, “the proposed
ASC is not subject to Certificate of Need review.” AR 24. This was a
relatively simple determination, applying the requirements of the
straightforward Closed ASC Exemption to the circumstances of MultiCare
Day Surgery.

6. The HLJ erred in reversing the DNR,

The HLJ reversed the Program’s DNR based on a misinterpretation
of the regulatory language. Specifically, the HLLJ appears to have read
several new requirements into the exemption which simply do not appear
in the text.

First, the HLJ’s decision was based on the fact that MultiCare
Medical Associates is a division of MultiCare Health System, as opposed
to “a closely held corporation owned by the physicians[.]” AR 491.
There is, of course, no requirement in the exemption that the private
physicians personally own the facility, or that their practice be a closely
held corporation, as opposed to a division of a larger entity.

Second, the HLJ’s decision was based on the fact that MultiCare

Medical Associates is not a “group practice” as that term is defined in 42
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C.F.R. 411.352(a), which is a federal regulation promulgated pursuant to §
1877 of the Social Security Act, 42 U.S.C. § 1395nn, generally known as
the “Stark Law” after its sponsor, U.S. Rep. Pete Stark. AR 494-95. The
Stark Law prohibits self-referrals in the Medicaid system. With respect to
Washington State Certificate of Need law, however, the phrase “group
practice” merely appears within the regulation to clarify that the
exemption is not limited to individual doctors; rather, it applies equally to

all private physicians, “whether for individual or group practice.” WAC

246-310-010(5) (emphasis added). The HLJ’s interpretation of this
regulation to mean that for an ASC to be exempt, it must be in the office
of either an individual physician or a group practice as narrowly defined
for purposes of federal Medicaid reimbursement, is a far cry from giving
the regulation its “plain and ordinary” meaning. The plain language of the
regulation says that the exemption is available to all private physicians,
whether individuals or groups, so long as use of their facility is limited to

those physicians.’

> With the Stark amendment, the federal government adopted one of the most

Byzantine regulatory structures ever conceived. See, e.g., Alice G. Gosfield, The New
Playing Field, 41 St. Louis U. L.J. 869, 883 (1997) (“Stark presents to lawyers the
profound conundrum of providing uncertain advice where the basic terms and provisions
of the statute remain essentially unfathomable[.]”). The Stark Law is difficult enough to
apply even within its own narrow regulatory context; it would be a terrible place to look
for help in understanding other, unrelated regulations, such as Washington CN law. The
federal government itself has stated that the “group practice” definition in the Stark Law
is not applicable for purposes other than the Stark Law itself:

We wish to also point out that the definition of a group practice in section

1877(h)(4) is particular to the referral rules. That is, it was designed to

allow physicians in specific kinds of groups to continue to refer patients for

designated health services under certain circumstances. Therefore, the

definition may_have little or no bearing on which physicians qualify as a

group practice for purposes of other Medicare or Medicaid provisions.
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Third, the HLJ’s decision was based on “a large . . . hospital
owning and operating the facility in question.” AR 496. However, the
Department has never, until now, excluded either hospital-employed
private physicians, or large groups of private physicians, from taking
advantage of the Closed ASC Exemption, just like everyone else.
Typically, when a hospital builds an ASC, it will not want to limit it to its
employed physicians, but rather will want it to be available to all
physicians with privileges to practice at the hospital, and will therefore
apply for a certificate of need. However, if a hospital wants to establish a
closed ASC exclusively for its employed-physician practice, it is permitted
to do so just like any other private physician practice. Two examples are
illustrative.

Virginia Mason’s ASC in Federal Way was available to the 480
physicians employed by Virginia Mason, nearly ten times as many
physicians as are employed by MultiCare Medical Associates. See AR

370 (Evaluation of the CN Application Submitted by Virginia Mason

Med. Ctr. Proposing to Establish a Free-Standing ASC in Federal Way

(Wash. Dep’t of Health October 17, 2006) (“Virginia Mason”), at 1). So

long as the facility was “open only to members or employees of [Virginia

Mason’s] group practice,” regardless of how many employees that may be,

Medicare and Medicaid Programs; Physicians’ Referrals to Health Care Entities With
Which They Have Financial Relationships, Comments, 63 Fed. Reg. 1687 (rule proposed
Jan. 9, 1998; to be codified at 42 C.F.R. Parts 411, 424, 435, and 455). In other words,
the definition of “group practice” for purposes of the Stark Law is not necessarily
applicable even to other aspects of Medicare regulation. It certainly is not applicable to
Washington CN law.
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it was “an exempt facility.” AR 373 (Virginia Mason, at 4). However, if

Virginia Mason were to “allow non-VMMC physicians to serve patients”
at the ASC, it would lose its exemption. Id. Neither the large number of
physicians in the Virginia Mason group practice, nor the fact that they
were employed by Virginia Mason, was relevant to the question of
whether the facility satisfied the two prongs of the Closed ASC
Exemption.

Similarly, the Department determined that an ASC to be
established by Kennewick General Hospital, known as KGH Medical
Mall, was exempt from CN review. Just as MultiCare Day Surgery would
be limited to the physicians of MultiCare Medical Associates, KGH
Medical Mall would be limited to the physicians of KGH Northwest

Practice Management. See AR 188 (Determination of Non-Reviewability

re KGH Medical Mall (Wash. Dep’t of Health May 9, 2002)

(“Kennewick™), at 1). Just as other physicians with privileges to practice
at Tacoma General would not have access to MultiCare Day Surgery,
other physicians with privileges to practice at Kennewick General
Hospital would not have access to KGH Medical Mall. Id. Just as
MultiCare Medical Associates entered into an agreement with MultiCare
Health System for management of MultiCare Day Surgery, KGH
Northwest Practice management entered into an agreement with
Kennewick General Hospital for the management of KGH Medical Mall.
Just as the Department issued a DNR to MultiCare Health System,

but warned that MultiCare Day Surgery would lose its exemption “should
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MultiCare Medical Associates later decide to extend the privilege of using
the ASC to physicians not part of the group practice[,]” AR 24, the
Department issued a DNR to Kennewick General Hospital, but warned
that KGH Medical Mall would lose its exemption “should the KGH
Northwest Practice Management later decide to extend the privilege of
utilizing the facility to physicians who are not members of the practicef[.]”
AR 189 (Kennewick, at 2).

By rewriting the regulation to prevent hospitals from establishing
ASCs limited to their employed-physician practices, exempt from CN
review, the HLJ treated MultiCare Health System differently than the
Department has treated every other hospital that has done this, including
Virginia Mason with respect to its ASC in Federal Way and Kennewick
General Hospital with respect to its ASC in Kennewick. Moreover, to do
so the HLJ misinterpreted the regulation by ignoring its plain meaning,
and instead reading in additional requirements which simply are not in the
text. There is no “ownership,” or “Stark Law group practice,” or “non-
hospital,” or “maximum size” limitation in WAC 246-310-010(5). This
interpretation is contrary to the plain language of the regulation as well as
longstanding Department practice. If the Department wishes to narrow the
scope of the Closed ASC Exemption, it may do so pursuant to proper
rulemaking procedures. But a Health Law Judge may not shortcut this

process by misinterpreting what is actually written in the regulation now.
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VI. CONCLUSION

The HLJ erred as a matter of law by (1) conducting an adjudicative
proceeding, even though no application was timely filed, which was
necessary to invest the HLJ with jurisdiction, and (2) determining that
MultiCare Day Surgery is not exempt from CN review. The HLJ’s first
error violates important principles of limited agency jurisdiction, as
conferred by the Legislature, and the integrity and finality of decisions
where there is not a timely appeal. The HLJ’s second error violates
important principles of regulatory interpretation and agency decision-
making. It is therefore critical that this Court correct these legal errors by
reversing the HLJ’s Final Order and reinstating the Program’s DNR.

‘Respectfully submitted this 31st day of March 2008.

DORSEY & WHITNEY LLP

O,
By:

'Petef S, Ehrlichman, WSBA #6591
Brian W. Grimm, WSBA #29619
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MultiCare Health System
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WAC 246-310-010(5):

'Ambulatory surgical facility' means any free-standing entity,
including an ambulatory surgery center that operates primarily
for the purpose of performing surgical procedures to treat
patients not requiring hospitalization. This term does not include
a facility in the offices of private physicians or dentists, whether
for individual or group practice, if the privilege of using the
facility is not extended to physicians or dentists outside the
individual or group practice.
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P

) »STATE OF WASH(NGTON . _
DEP \RTMENT OF HEALTH__

J ohn R Long, Sttategy Executlve B
MultiCare Health System

315 Martin Luther King Jr. Way

Post Ofﬁcc Box 5299
Tacoma, Washington 98415

Dear Mr. Long:

Thank you for your Ambulatory Surgical Center Determination of Non-Reviewability (DOR)

Application and documentation received in the Certificate of Need office on December 15, 2005. .

‘Below are the facts relied upon by the Certificate of Need Program in reaching its conclusion

regarding your interest in establishing an Ambulatory Surgiecal Center (ASC) associated with a

- division of MultiCare Health System known as MultiCare Medical Associates. The ASC would

be known as Multhare Day Surgery of Gig Harbor.

FACTS ' '
e MultiCare Medical Associates is a division of MultiCare Health System that oversees the

employed providers of MultiCare Health System.
MultiCare Medical Associates propeses to establish an ASC at 4709 Point Fosdick Drive

Northwest, in the city of Gig Harbor, within Pierce County.
Currently, there are 53 physicians associated wu:h MultiCare Medxcal Associates practice

~ [see listing attached to this letter].
e No other party has an ownership in the MultiCare Medxcal Associates.

The ASC will be located in the same building as.the Gig Harbor based physicians at 4709
- Point Fosdick Drive Northwest, in the city of Gig Harbor, within Pierce County.

The ASC will not be structured as. a separate legal entity from the MultiCare Medlcal
~ Associates practice.

No other physician outside of the practice would have access to the proposed ASC. (Future

owners or employees of the MultiCare Medical Assaciates plactlce wdl be allowed access to
~ the ASC))
e Procedures to be per: formed at the ASC are anesthesiology/pain mauagement ENT, general
surgery (adult and. pediatric), neurosurgery, OB/GYN, orthopedic (adult and pediatric)
gastroenterology (adult and pediatric), podiatry, urology, and vascular surgery..
Management of the ASC will be provided by Tacoma General/Allenmore Hospital, a
division of MultiCare Health System under a management agreement [agreement provided

with DOR request].

seeative | | ﬁ i



‘s JehnR. Long, S(mtcgy Executive - 6 , €
MultiCare Health System ' :
Jawary 12, 2006
Page 2 of 3

Bxllmg for the ASC s prov;ded by T'tcoma General/Allemnore Hosprtal under the
: management agreement : S N

ANA, SIS SR

. Rev1sed Code of Was ington (I
- prior Cettificate of Need reviewa {
-development, or othet estabhslmlent of a iew health care facxhty is subject to CON review.

e RCW 70.38.025(6) deﬁnes “health care facility” as hospices, hospice care ceriters, hospitdls,
psychiatric hospitals, nursing homes, kidney disease treatment centers, ambulatory surgzcal
Jfacilities, and home health agencies, and includes such facilities when owned and dperated
by a political subdivision or instrumentality of the state and such other facilities as required
by federal law and implementing regulations, but does not include any health facility or
institution conducted by and for those who rely exclusively upon treatment by prayer or
spiritual means in accordance with the creed or tenels of any well-recognized church or
religious denomination, or any health facility or institution operated for the exclusive care of
members of a convent as defined in RCW 84.36.800 or rectory, monastery, or other
institution  operated for the care of members of the clergy. In addition, the term does not
include any nonprofit hospital: (a) Which is operated exclusively to provide health care
services for children; (b) which does not charge fees for such services; and (c) if not contrary
to federal law as necessary to the receipt of federal funds by the state.

Washington Administrative Code (WAC 246-310-010) defines “ambulatory surgical facility”
as any free-standing entity, including an ambulatory surgery center, that operates primarily

- Jor the pirpose of performing surgical procedures to (reat patients not requiring
hospitalization. This term does not include a facility in the offices of private physicians or
dentists, whether for individual or group practice, if the privilege of using such j&zczlzty is not
extended (o physicians or dentists outside the individual or group practice.

CONCLUSION
Based on the above factual- mfmmatxon pxovxded on- behalf of MultiCare Medical Associates, the

Certificate of Need Program concludes that the establishment of the ASC associated with the
MultiCare Medical Assaciates practice does not meet the definition of an AS€C under the

- Certificate of Need provisions of Washington Administrative Code (WAC) 246-310-010.
Therefore, the proposed ASC is not subject to Certificate of Need review.

‘Please note: This determination is not transferable: and is based on the facts submitted in the
exemption application. Prior Certificate of Need review and approval may be required under the
-provisions of WAC 246-310-020 if changes occur in the facts as presented in the DOR
~ application. Prior Certificate of Need review and approval may be requxred under the prowsnons

"of WAC 246-310-020 if any of the following changes oceur:

| 1) should MultiCare Medical Associates later clecide to extend the privilege of using: the

ASC to physicians not part of the group practice;:OR
2) should MultiCare Medical Associates decide to expand the scope of services at the ASC
to include services subject to Certificate of Need review under the provisions of WAC

246-310-020; OR

i L 0{5@24
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[

Joln R, Long, Strategy Executive
MultiCare Health System
Jonwary 12, 2006

Page 3 of 3

: ti plan app 1 ] otIgh the '
Construction Review' Sectmn of the Department of‘Health facdlty.lxcensmg/ccrtlﬂ_catxon through
the Department of Socxal and Hcalth Servxces or Department of Health and other federal or local

jurisdiction permits.

Please call me at 360). 236~2957 if you have any further quesuons as you proceed with
establishment of the ASC. _

Sincerely,

Karen Nidermayer, Analyst . : .

Certificate of Need Program _
Office of Certification and Enforcement .

ce:  Office of Health Care Survey’
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PHYSICIAN LIST 6

FNANE L NAME _ SPECIALITY
[EisHER ABDULLA PEDIATRIC Gl R
{cLYDE ADDISON FAMILY PRACTICE/OB

- STEPHEN

BAKER

ORTHOPEDIC SURGERY

I SEBERARDINIG.

- |El - _{DODGE FAMILY PRACTlCE/OB :
JJOSEPH FAULKNER -~ |GENERALSURGERY
1STEPHEN FUSON _{PODIATRY -~
- |[JAMES |GARDINER - |ORTHOPEDIC SURGERY
JELISA GARZA NEUROSURGERY

NICHOLAS' |HEATH PODIATRY
CHRISTINA IHITCHCOCK OB/GYN
RANDALL - HOLLAND PEDIATRIC GENERAL SURGERY
LOUIS JACOBSON ANESTHESIOLOGY/PAIN MANAGEMENT
-JANDREW JOHNSON PODIATRY , _
DIANA KING FAMILY PRACTICE/OB
GENE KNUTSON PODIATRY '
STEPHEN . KRAMP FAMILY PRACTICE/OB
JMARY ANN: LEE OBIGYN
HELEN LOUIE OB/GYN
LESLIE MALO PEDIATRIC GENERAL SURGERY
JHAN MAO-TANG PEDIATRIC GENERAL SURGERY
KEITH. MAYO ORTHOPEDIC SURGERY
ROBERT MCBRIDE PODIATRY - R
WILLIAM MORRIS NEUROSURGERY -
CATHERINE MUSEMECHE PEDIATRIC GENERAL SURGERY
JEFFREY . NACHT ORTHOPEDIC SURGERY
TIMOTHY NEFF OB/GYN
KHAHN NGUYEN FAMILY PRACTICE/OB -
LYNN - PAGE ORTHOPEDIC SURGERY
ESTHER PARK-HWANG OB/GYN
LISA PHILICHI PEDIATRIC GASTROENTEROLOGY
GREGORY_ POPICH ORTHOPEDIC SURGERY
JOHN f _|RACETTE ORTHOPEDIC SURGERY .
INICHOLAS RAJACICH PEDIATRIC ORTHOPEDIC .
BRIAN READY ANESTHESIOLOGY/PAIN MANAGEMENT
WALTER . ROONEY ENT _
SCOTT RUDE PODIATRY
PATRICIA RUSSELL FAMILY PRACTICE/OB
- |RICHARD 'SCHROEDER OB/GYN
VICTORIA . . SILAS PEDIATRIC ORTHOPEDIC
OMMA : VAIDYA OB/GYN
KERRY WATRIN FAMILY PRACTICE/OB
GREGORY | WEBB PODIATRY
DAVID : WEEKS UROLOGY
ANDREA YOUNG | IORTHOPEDIC SURGERY
MELAWATI YUWONO PEDIATRIC GASTROENTEROLOGY

Prepared by K NIDERMAYER 1/12/2006

Page 1
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICES UNIT |

In Re: Determination of Non-Reviewability ) :
Docket No. 06-07-C-2001CN

Decision by Department of Health re: )
MULTICARE HEALTH SYSTEM'S ) . . 4
GIG HARBOR AMULATORY . ) PREHEARING ORDER NO. 4:
SURGERY CENTER, ) ORDER DENYING MOTION

' ' ' ) TO DISMISS
FRANCISCAN HEALTH SYSTEM, )
' )

Petitioner. )

' )

Multicare Health System (Multicare) filed a motion to dismiss the Fraﬁciscén
Health System (Franciscan) petition for adj.udicativev review of the Department of Healtﬁ
~ Certificate of Need Program (Program)'déte-rmination of non—r’evigwability. Multicare |
| 'asse(ts that Franciscan’s petition was not timely filed. Program supborts Multicar’e's:
~ motion td dismiss. Motion denied. | |

* ° BACKGROUND

1.1 OnMay 17, _2005-,'h>1ulticare applied to D_epar_tnﬁent éf Healt_h’é Program for
a cer_tiﬁcate of need (CN) to establisb a new ambulatory surgéw centér]facility- (ASC) |n
' ‘Gig Hérbof. On No?embet 1, 2005 after the review of.Mullt.icarefs CN a-p‘_plication, .'
Program denied Multicare’s appl-ication for a new ASC in Gig Harbor. During the review

proéess, Franciscan participatéd as an “interésted” and “affected” party’.

' WAC 246-310-10 defines “Affected person” as a person who is located or resides in the applicant's
service area, testified at a public hearing or submitted written evidence, and requested in writing to be
informed of Program's decision. “Interested persons” include health care facilities and health
maintenance organizations providing services similar to the services under review and located in the

" health service area.

PPREHEARING ORDER NO. 4: o _
ORDER DENYING MOTION. | ?
TO DISMISS | . Page1of5

Docket No. 06-07-C-2001CN o | 000311



On November 22, 2005, Multicare filed a request for an adjudicative proceeding
regarding the denial of its CN applicatien. In December 2006 pursuant to an agreed
- order, Franciscan intervened in the adjudicative. preceeding addressing Program’s
denial of Multicare's CN application for a new ASC. | |
1.2 After Multicare’s CN application was denied, Multicare investigated
| whether its proposed Gig Harbor ASC qualifies for an exemption from CN review as a
“group practice” ASC (a determination of non-reviewability).? While investigating this
CN exemption; Multicare discussect this eption with Program staff. On
December 15, 2005, Multicare applied to Program for a determination of .
non-reviewability (DNRY); that its preposed Gig Harbor ASC is not subject to. the CN
| _feview under.chapter 70.38 RCW and chapter 246-310 WAC. |
1.3 | Multicare’s applicati'on tor non-reviewability eneembassed the same Gig
‘Harbor ASC proposal for which Program denied aCN, except -limiting the phyeicians
who 'may treat patients at the Gig Harbor ASC' The Multica-re DNR proposed facility
limits access to physucnans who are or wul be employed by Multicare Medical Assoczates
A (MMA) and who will see and treat patlents in the adjommg Multlcare medlcal office
' -facmty." | | |
1.4 | Franci.scan'wa_s net provided a copy of Multicare’s DNR a‘pplication until
_Franctscan learned of its existence and requested a copy from Program. Soon after

Franciscan received a copy of Multicare’s DNR application, Franciscan sent a letter

2 Pursuant to WAC 246~310-010 and WAC 246-310-050.
3 Procedures to be performed at the proposed Gig Harbor ASC include anesthesuology/pam management

ENT, general surgery, neurosurgery, OB/GYN, orthopedic, gastroenterology, podiatry, urology, and
vascular surgery. , _

- PREHEARING ORDER NO. 4:
- ORDER DENYING MOTION
TO DISMISS Page 2 of §

Docket No. 06-07-C-2001CN ,_ o - |
| g R ,, 000312



dated January 19, 2006 to Program raising objéctions and concerns regarding
Muliticare’'s DNR application.
1.5  OnJanuary 12, 2006, Program issued Multicare a DNR for its proposed Gig
Hafbor ASC. Franciscan was not provided a éopy of the DNR Iettef at the time of its
‘issuance. On January 20, 2006, Franciscan learned that Program issued a DNR letter
to Multicare and requested a copy from Program. On January 27, 2006, Franciscan's
Health Care Consultant called the Program manager to discuss the issues raised in
Franciscan's January 19, 2006 letter that oUﬂined its objections to the issuance of .a
DNR. On January 27, 2006, and again on later dates;, Pr;ogram staff informed
| Franciscan that it would or was in the pfocess of investigating the issues Ffancis'cah
raised in its January 19, 2006 letter, such as Multicare;s proposed ASC operating under
'Mul_ticare's hOspitalAlicense and permitting part-time MMA emélo;}ed ph'ysiéians to treat
_ patients at tﬁé proposed ASC. kPrO'gram's cdmmUniéatiohs with Multicare and
" Franciscan regarding thé iésues rai_s‘ed.b'y Franciscan clearly indicate that Program was
reconsidering its Multiéare Gig Harbor DNR decision. |
1.6  On June 6, 2006 after reconsideration, Program issued its final idecision
on Multicare’é Gig Harbor DNR applicatibn. Franciscan received a copy of the final
- DNR decision on June- 12, 2006. |
1.7 Inthe June 6, 2006 DNR deci'sfon, P_rogram concluded that the use of
“part-time physicians materially dhahges the DNR proposal; and that the use of part-time

physicians is not permitted under WAC 246-310-010 ASC “group practice” exception.*

* Part-time employed physicians were not included in Multicare's original DNR application.

- PREHEARING ORDER NO. 4:
" ' ORDER DENYING MOTION
- TODISMISS . ‘Page 3 of 5
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On June 21, 2006, Franciscan received a copy of a letter from Multicare's counsel

~ addressed to. Program stating that Multicare agrees not to use part-time emploYées,
even though Multicare does not agree with Program’s legal conclusion that preciudes
part-time MMA emp'loyed physicians from using the'ASC-under this DNR.

1.8 On 'July 3, 2006, Franciscan filed an application for an adjudicative
pfoceeding regarding program’s June 6, 200-6 DNR‘ deténninatioh.

1.9 A reasonable prudent person objectively reviewing the uncontested
communications in the case at hand would conclude that Program'’s January 12, 2006
DNR letter was not its final decision; that Prqgram infarmed Franciscan it would
Ainve'stig'ate issues raised in Franciscan's January 1$‘37 2006 letter and therefore
reconsider fts DNR decision. Program's June 6, 2006 modified DNR letter was its ﬁnél
: decisio'n. | ,
| 'CONCLUSIONS OF LAW
2.1 | RCW 34.05.413(1) of the Washington Administrative Prbcedufe-s Abt
.. (Ai’A) pemﬁté agencies to commence adjudicative prbceedings urider its j'urisdiction..
“Under this statutory ‘provisior;, parties may request an adjudicative proceeding to
contest Prdgram's DNR degcisions. Thé general AﬁA provi-stn states that an agency
shall prbvide “at least twenty days to apply for ah adj-udicative proceéding from the time
that ndtice is gi\(en of the opportunity to file such an application.” RCW 34.05.413. The
general APA rules provide for 20 or 28 days depeh‘ding on the issue. Neither of these

provisions directly address DNR decisions. WAC 246-10-203(1)(a)(i) (20 days);

PREHEARING ORDER NO. 4:
- ORDER DENYING MOTION _
. TO DISMISS Page 4 of 5 .
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| WAC 246-1 0-203(1)(a)(ii) (28 days). Since Franciscan filed its request for an
adjudicative proceeding within 20 days, it is unnecessary to detérmine whether the 28
or 20-day-period applies. |
2.2  Certificate of need laws do not directly address the right to request an
adjudicative proceeding of a DNR decision and as a result, does not state the.time
| period within which a party must file a request for an adjudicative proceeding.
CN regulations‘provide a 28-day period within which a CN abplicant must fequest an
adjudicative proceeding. WAC 246-310-610(2).
2.3  Since Franciscan filed its request for an adjudicative proceedingbn_ the
20" day fol.lowing its receipt of Program’s final DNR letter, it_s appeal is timely filed under
- either the 20 or 28 day limitations set forth in t_he CN and APA rules.
ORDER |

Multicare’ s motlon to dlsmlss is DENIED ».
L
Dated this ‘0 day of December, 2006. ‘,(

ER, Health Law Ju&gé
ficer

ZIMMIE C#
" Presiding

DECLARATION OF SERVICE BY MAIL
| declare that today | served a copy of this document upon the fellowing parties of record: ' .
DONALD W. BLACK AND THOMAS H. GRIMM, A'ITORNEY'S AT LAW AND RICHARD MCCARTAN AAG by mailing a copy propedy :

addressed with postage prepaid.
DATED AT OLYMPIA, WASH_I_NGTON THIS 7 DAY OF DECEMBER, 2006.

Wuve Sevice Unit  (/ ' cc: JANIS SIGMAN

- PREHEARING ORDER NO. 4:
- ORDER DENYING MOTION
TODISMISS. Page 5 of 6
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICES UNIT

In Re: Determination of Non-Reviewability)

Decision by Department of Health re: ) : ‘
MULTICARE HEALTH SYSTEM'S ) Docket No. 06-07-C-2001CN-
GIG HARBOR AMBULATORY )
SURGERY CENTER, ' ) FINDINGS OF FACT,
' ) CONCLUSIONS OF LAW AND
FRANCISCAN HEALTH SYSTEM, ) ORDER GRANTING
) SUMMARY JUDGMENT
Petitioner. )
)
'APPEARANCES:

Petrtroner Franciscan Health System by
Ogden Murphy Wallace, P.L.L.C., per
-Donald W. Black and Jeffrey.D. Dunbar Attorneys at Law

Department of Health Certificate of Need Program by

Office of the Attorney General, per
'Rlchard A. McCartan, Assistant Attorney General

| Intervenor Multrcare Health System by

Thomas H. Grimm, P.S., per _
" . Thomas H. Gnmm Attorney at Law

Francrscan Health System (Francrscan) fi Ied a motron for summary judgment.

| Multi_care Health System (Multicare) and Departme_nt of Health. Certificate of Need
Program (Program) filed cross motions for Strmmaryjudgment. Franciscan's motion is
granted. |

"ISSUE
Whether Multicare's proposed ambulatory surgery center fal!s wrthln the

. Qertrﬁcate of need exemption defined in WAC 246-310-010?

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND

" - ORDER GRANTING

SUMMARY JUDGMENT . Page1of 15
Docket No. 06-07-C-2001CN |
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_ PROCEDURAL BACKGROUND
In May 2005, Multicare applied to Program for a certificate of need to establish a

Ane\iv ambulatory surgery center in Gig Harbor. Program denied Multicare's application
for a new proposed ambulatory surgery center (ASC), finding an insufficient need for the
proposed ASC.! |

In December 200_5, Multicare applied to Program for a determination of
non-reviewability; that its ASC facility in Gig-Harbor is not subject to trle certificate of
rieed review process under chapter 70.38 RCW and chapter 246-310 WAC

In January 20086, Program issu.ed Multicare a determination of
4 ~ non-reviewability: for Multicare’s proposed Gig Harbor ASC Program concluded that
Multicare's proposed ASC is exempt because it falls under. the “private physrcrans
“group practice« exemption defined in WAC 246-310-010. Pursuant to Franciscan's
| request for reconsrderatron Program reconsidered its determination of non- revnewabiirty
decision. Francnscan raised issues regardrng the corporate ownershrp/operation of the
proposed ASC and Multicare’s part time employed physicians’ privileges to treat
. patients et the proposed ASC. - | | '
lnAJ'une 2006, after reconsideration, Program issued its final decision on
-‘ ’Mul.ticare's' Gig Harbor determination of nori-review'ability appiication. Program
coﬁclod_ed that the part;time Muitioare ‘physicians’ privileges fo use the.proposed ASC,

materiaiiy changes Multicare's proposed ASC; and that the use of part-time physicians-

! During the review process, Franciscan participated as an “interested” and “effected” party. Multicare
filed a request-for an adjudicative proceeding regarding the denial of its CN application. _
(Docket No. 05-11-C-2043CN). Franciscan is an intervening party in the adjudicative proceeding
addressing the Program’s denial of Multicare CN application for a new ASC.

FINDINGS OF FACT, .
CONCLUSIONS OF LAW AND
"~ ORDER GRANTING . o
SUMMARY JUDGMENT - Page 2 of 15
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ié nof permitted under WAC 246-310-010 “group practice” ASC exception. Multicére
agreed not to use part-time employees, although Multicare does not agree that this is a
limitation required for a determination of non-reviewability under WAC 246-310-010.
Franciscan appealed Program'’s June 2006 determination of
noh-re’viewability that found Multicare’s proposed ‘Gig Harbor ASC exempt from a
certificate of need review. The parties filed motions for summaryj'udgment regarding
the applicability of WAC 246-310-010 CN exemption to Multicare’s proposed ASC.
| L. FINDINGS OF FACT |
1.1 Multicare's application for a determination of non-reviewability (DNR) is
| - essentially the same ASC proposal as Multicare submitted in its certificate of need (CN)
~ application. Program denied Multicare’s CN apblication because it found insufficient
' need for-Mult‘icare"s proposed ASC. Multicare’s DNR application had one significant
modiﬁcatiqn;'the ASC would be _a}. “closed" facility limited to Multicare e_knploye’e
. physicians rather thén an ASC open to éll physi'cia‘ns who have hospital privfleges at
Mulﬁcare’s hospital. | |
1.2  The proposed ASC would be located in a new medi;al facility that |
Muﬂica_re is cqnstrﬁctin‘g.. Multicare would operate the ASC urider one of its hospifal
_ licenses. Th_e ASC would i_nclu_de two operating rooms (one shelled), pre- and |
| post- operating rooms, a_nd.su,pport staff areas. The new medical facility will house
Multicare physician offices and.examiﬁing rooms for primary cére physiciéhs (i.e., fa'mily
and internal }nediqin_e) and speéialists (i.é., urology and orthopedic surgeons). fhe

physician offices and examining rooms will be shared and not limited to use of a specific

- FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER GRANTING ,
SUMMARY JUDGMENT ' Page 3 of 156
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_physician. Most or all of the sbe'cialists will have two offices, ohe in Gig Harbor and one
in another Multicare clinic in Pierce. C'ounty.- % The Multicare Medical Associates (MMA)
surgeons would use the Gig Harbor ASC, physician offices, and examining rooms for
treatment of patients primarily seen out of this facility.®> The Multicare facility (clinfC)
primary purpose is to provide patient health care rather than provide out-patient surgery.

1.3 Procedures to be performed at the proposed Gig Harbor ASC include
anesthesiology/pain management, ENT, general surgery, neurosurgery, OB/GYN,
| orthbpedi_c,'gastroenterology; podiatry, urology, and vascular surgery. Multicare
proposed to only permit physicians employed full-time by Multicare through MMA (a
corporate division of Multicare) to treat patients at the Gig Harbor ASC. The proposal
lists approxirﬁately 53 MMA physician employees. This numbér would increase and/or

.decreas_e as employees leave or are hired into MMA.

1.4 Multicare is a nbn;bréfd 'corpdration that opera-tes‘.3 hqspitgls, 20 physician
clinicé,' 6 urge-nt care facilities aﬁd 6ther health care services such as hospfce care in -

‘the southwestern porﬁon of thé. Stafe of Waéhingfon. Muilticare has several corporate

divisions that conduct business under Multicare’s corporate supervision and.control.

2 Multicare anticipates that patients who live in the Gig Harbor area will shift their care to Multicare’s Gig
Harbor ASC from operating rooms:-in Multicare’s Tacoma and Allenmore Hospitals to avoid longer
traveling distances. As a result of this shift, Multicare anticipates closmg one operating room in each of
these hospitals. Franciscan's St. Joseph Hospital is also located in Tacoma, and therefore, may also see
a decrease in patient ¢are from the Gig Harbor area. . Location is one of many factors that effect where
. patients seek medical care. Choice of physician and physician's access to an ASU through hospttal

gnvdeges or a group practice are other factors that effect patient choice. - .

MMA physicians are not precluded from referfing patient to physicians outside of the MMA group.

FINDINGS OF FACT, ' .

CONCLUSIONS OF LAW AND '
- ORDER GRANTING : :
~ SUMMARY JUDGMENT . Page4of15
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«

.. officer (CEQ).

| Summary Judgment

MMA is one of Multicare's corporate divisions that Multicare oversees.* Therefore, the

‘physicians who would 'work at the ASC facility would be hired by Multicare thfough its

MMA division. Multicare will manage the billing, collection and setting of fees for

services provided at the proposed ASC. The MMA physicians maintain offices in

‘various Multicare clinics.

1.5 The business affairs of MMA are managed by its Executive Committee
(Committéé) comprised primarily of MMA physicians. In 2005, the Committee had eight
MMA physicians and one non-physician m-id-le.vel MMA provider. Pursuant to its
bylaws, the Committee is accountable to MMA physicians; the Com_mittée must solicit
input f_rbm MMA physicians; the Committee mL;St feport action to MMA physicians; and

the Committee shall act under the authority delegated to it by Multicare's chief executive

©  CONCLUSIONS OF LAW

_2.1 Summa-ryjudgment is épprdp‘ﬁate where there is no genuine issue of
material fact, and the'm,oving party is entitled to su_mmary judgment as a matter of law.
CR.5.6(C); State Farm General Ins. Co. v. émérson; 102 Wn.2d 477 (1984). In |
determming whether a genuine iésue of material fact exists, aﬂ’ reasonable ihferences
sﬁéﬂ be viewed in the light most favorab_le to the nonmoving' party. Id. A motion for

summary judgment should only be granted as a matter of law when reasonable minds

can reach only one conclusion. GO2NET, Inc. v. C | Host_, Inc., 115 Wn.App. 73.(2003).

4 Under the Medicare program, Multicare will operate the ASC as a licensed outpatient department of
Multi_care"s Tacoma General and Allenmore Hospitals that operate under one hospital license.

* FINDINGS OF FACT,

CONCLUSIONS OF LAW AND
ORDER GRANTING '
SUMMARY JUDGMENT Page 5 of 15
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&

Since no material facts are at issue, Franciscan is entitled to summary judgment as a

matter of law.

Ambulatory Surgical Centers

2.2 - Ambulatory surgical centers (ASCs) are health care facilities® subject to
CN approval. RCW 70.38.105(4)(a) and RCW 70.38.025(6). WAC 246-310-010
deﬁnes an ASC as any free-standing entity “that operates primarily for the purpose of

performing surgical procedures to treat patients not requiring hospitalization.”

"WAC 246-310-010 also contains the following exemAption in the CN review process:

This term (ASC) does not include a facility in the offices of private

physicians or dentists, whether for individual or group practice, if the

‘privilege of using such facility is not extended to physicians or dentists
"~ outside the individual or group practice.

WAC 246-310-010 (emphasis added.)

This regulatic_n ex_emp_ts “group practice” of “private physicians,” but fails to define these
terms. These two key phrases-are_ not defined in QN_law or interpreted in Washington
case law. | - | -

1996 Amendment to WAC 246-310-010

- 2. 3 Prior to 1996, hosprtal licensed outpatrent surgery centers located on or

off the hospital campus did not fall wrthrn the def nition of an ambulatory surgical

facility” under WAC 246-310-010. Therefore, hospitals did not need to acquire a CN

before establishing an outpatient surgery center (department) on or off c;a'mpus.

~ Docket No. 06-07-C-2001CN

8 WAC 246-310-010 definition of “health care facrlrty" includes free standing ambulatory surgical centers

: FINDINGS OF FACT,

CONCLUSIONS OF LAW AND
ORDER GRANTING

SUMMARY. JUDGMENT B Page 6 of 15
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WAC_ 246-3‘1 b-010 was amended in 1996 to inclnde hospital off-carnpu_s outpatient -
surgery centers.® The regulation was amended to level the playing field. The former
regulatory language provided hospitals with an unfair competitive advantage over-

| non-hospital ambulatory surgery facilities because hospital outpatient surgery centers
were not subject to CN review. Program agre_esv with this regulatory history, but asserts
that Multicare"’s proposed ASC is an exempt “group practice” because it is “closed” to
hospital’s full-time employed physicians and is not open to physicians,wh‘o merely hold
-hospital privileges. The WAC 246-310-010 amendment makes it clear that hospital off-
campus ASCs afe subject to CN review, but does not resolve the issue: Are MMA
physicians who may treat patients at the Gig Hafbor ASC e “group pracﬁce" of “private
‘phySICIans"? To answer this question, one must consnder the plain meanlng of the -
words within its regulatory and statutory context

“Private Phys:c:ans ” :
2.4 Are MMA physicians who are employed by the Multicare Corporat:on a

“Qroup practice” of pnvate physicians” within the meanlng,of the WAC 24.6'-310‘-01,0
exception? The term “private” is not defined in CN law, end fherefore, the ordinary
.rneaning applies. City of Seattle v. Williams, 128 Wn2d 341 (1999). The pertinent
ordinary meanings of “orivate’? provided in Webster's Il New Riverside University

_ Dictionary are:

S Prior to 1996, WAC 246-310-010 defined an ASC as a “facility” not a part of a hospital, providing
surgical treatment to patients not requiring inpatient care in a hospital. This term does not include a
facility in the office of privaté physicians or dentists, whether for individual or group practice, if the
privilege of using such facmty is not extended to physicians or dentists outside the lndlwdual or group

practice.”

" FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER GRANTING ~ .
SUMMARY JUDGMENT Page 7 of 16
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3. Not available for p.ublic use, control or patrticipation <a private dining
room> 4. Belong to a specific person or persons <private industry> 5. Not
in an official or public position <a private citizen>

~ Multicare owns and operates three hospitals, 20 clinics, six urgent care facilities, and

provides other_health care services. The MMA physicians fall within a corporate division
overseen by Multicare. Multicare does not “belorig to a specific person or persons™ as
required by the ordinary meaning of “private.” The physicians are employees not

owners ofthe facility or employees of a closely held corporation owned by the

| physicians practicing in the “group practice.” The MMA physicians are not in control of

the facilities operation without the corporate oversight ahd ulti_mate control.® Multicare
argues that its corporate oversight of the MMA physicians does not diminish the
physic_ians' “private” character under theg“group practicef:’ exemption because Multicare
opéerates private hosp‘itals/clini.cs and the physieiane’ salavriee are notpaid through
pubtlc fundmg sources but through patient's payment for servroes (lncludlng third party

payers and Medrcare/Medlcald payments on behalf of patlents) The non-publlc nature

7 RCW 70.38.025(1 0) definition of “person” inc_luties “an individual, a trust or estate, a partnership, a
corporation (including associations, joint stack companies, and insurance companies), the state, or a
political subdivision or instrumentality of the state, including a municipal corporation or a hosputal district.”

' The application of this broad definition of person to the dictionary definition's use of person in defining

“private” would be illogical. RCW 70.38. 025(10) definition of person” includes the state-and other public
entities. Such a broad definition of person within the common definition of “private” would clearly be
illogical since the “private” dictionary (ordinary meaning) definition excludes public entities; “not available
for publlc use” and “not a public position.” It-would be illogical to include public entities in the common
meaning definition of “private physicians,” because it is clearly mconststent with the intent and scope of

the ASC exemption as outlined in WAC 246-310-010.
® Under MMA's bylaws, the MMA Executive Committee is accountable to MMA physicians and must solicit

their input, but the committee may only act under the authority delegated to it by Multicare's CEO.
Therefore, the Multicare CEO maintains the ultimate control over the MMA business affairs. This
corporate authority through the CEOQ prevents MMA physrcrans from berng “private physicians” under

RCW 70.38.025.

FINDINGS OF FACT,

CONCLUSIONS OF LAW AND

ORDER GRANTING - |

SUMMARY JUDGMENT Page 8 of 15

Docket No. 06-07-C-2001CN

000491



of Multicare's hospitals does not make its corporate employees a group of “private

" physicians” in this regulatory and statutory context.

Regulatory and Statutory Context
2.5  Since the language of WAC 246-310-010 itself does not provide a clear

~ answer to the meaning of “group practice” of “private physicians,” the language is

| ambiguous. [f the regulatory language is susceptible to more than one reasonable

‘meaning within its statutory and regulatory context, it is ambiguous and the courts resort

to construction.aids. State v. J.P., 149 Wn.2d 444, 450 (2003).. The primary goal of
statutory interpretation is to ascertain and give effect to the legislature’s intent and
purpose. Labor & Industries v. Gongyin; 154 Wn.2d 38, 44 (2005). Principles of

statutory construction may -be appl_ied to_:in_terpret an ambiguous's_iatute. State v. J.P.,

149 Wn.2d at 450. Statutes must be intérprete’d and construed' so that all the language

is harmonized, given effect with no portion rendered meaningless or sdperﬂuo’Us. id.

26 Free—standfng émbulatory surgical centers are subject to CN laws.

RCW 70.38.1 05(4)_(a); RCW 70.38.0_25(6). The legislature 'adopted CN laws so the

_development of health services and resciurcés would be accc)mpli-shed in a planned,

. ordérly fashion, consistent with identified p»rioritjes and without unnecessary dupiication :

' dr fragmentation. RCW 70.38.015(2). The legislatufe adopted the certificate of heed

~ program to control costs by ensuring beﬁer utilization. of existing health care facilities

and services. RCW 70.38.015.

2.7 Program ilﬁplements the c{arﬁﬁ_cate of need program and reaches

-determinations of non-re\?iewability purs{:ant to chapter 70.38 RCW and
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chapter 246-310 WAC. Under the CN laws and regulations, Program reviewed
Multicare’s CN application for a new ASC and determined that a new ASC in
Gig Harbor v\_zas not needed. Now, the question is whether a “closed” Multicare
employed-physicians ASC is exempt from the CN review process. Multica'reargues
that the plain meaning of “private” should not apply. Multicare claims thaf “private” is a
- technical term of art that its expert broadly defines with factors such as.the source.of
| payment for the treatment of patients (private pay or through insurance/Medicare on
behalf of the patient versus a publicly funded clinic where fees are not.collected). Such
-a board .deﬁnition of “private” is _inconsi'stent with the CN laws and legislative intent.
2 8 RCW 70.38.111 lists the certif cate of need exemptions. In this statute,
the legtslature dld not lnclude an exemption for any type of free-standlng ASC. Within
..thlS statutory context, lt would be reasonable to conclude that the legislature did not
lnt_e‘ndthat regulations be mterpreted so broadly tha_t the _CN oversight of ASCs would _
be eroded with iarge exemptions. Multicare's technical definition is inconsistent with the
pUrp'ose cf the CN laws f:or a planned a'nd orderly development cf health sewices that .A
avmds unnecessary duphcatlon of serwces Multicare's broad definition would create
such an enormous exemption in the CN regu|atlon of ASCs, that it would undermlne the
goals of controlling costs by ensunng better utilization of existing health care facmttes |
and services. RCW 70.38.015. Multibare also relies upon portions. of the federal Stark
Law and _Ohi'o case law fcr guidance in 1ts interpfetaticns of “group practice” of “private
physicians.”
-
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""" Stark Law
‘ 29 Multléare, Program and Franciscan refer to different subsections of the
- Stark Law in their arguménts regarding the definition of “group practice” in WAC 246-
310-010.° The Stark Law'’ is a federal regulation that prohibits self-referrals in the .

Medicare system. The two Stark Law subsections in question state

(a) Single legal entity. The group practice must consist of a single
legal entity operating primarily for the purpose of being a physician
group_practice in any organization form recognized by the State in
which the group: practice achieves its legal status, including, but not
limited to, a partnership, professional corporation, limited liability
-company, foundation, not—for—prol" it corporatlon faculty practlce plan,.

or similar assoc:atlon

f(c) Range of care. Each physician who is a member of the group...
must furnish substantially the full rande of patient care services that
the - physician routinely furnishes, including medical care,
. consultation, diagnosis, and treatment, through the joint use of
shared office space, facilities, equipment, and personnel. -

42 CFR 411.352(a) and (c) (Emphasis added.)
Thele is no dispute as to subsection ‘(c); that lh'e MMA physicians will furnish this scope
© of patienl care services. The’ dispute arises dnder subséctlon (a). lTl‘lere is one fegal
entity in the base at hand, Multicare's non-profit corporation. MMA and Multicare

hospltalsére divisions Linder the Multicare corporate umbrella, and the divisions are not

9 Janis Slgman s 10/4/06 deposition at 222-224 and the June 2006 DNR letter state that Program laoks to
other sources for a definition of “group practice,” and states that subsection ()i is consistent with the
*common understanding of what constitutes a group practice.” .
10 Pursuant to WAC 246-310-050 a person may submit a written request to Program fora DNR, a -
determination of “whether an action the person is considering” is subject to the CN requirements under
chapter 246-3130. Program’s written response “shall state the reasons for its determination that the
action is or.is not subject to the certificate of need requirements.” WAC 246-310-050(3). The party
challenging the DNR bears the burden of showing that Program's decision is incorrect. . The burden of -
proof is a preponderance of the evidence. WAC 246-10-606. Franciscan argues that Program solely
relied upon the Stark Law for the definition of “group practice” and therefore is precluded from prowdmg
other legal reasons for its DNR. In light of this order’s ruling, it is not necessary to address this issue.
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. . sep_ar_ate legal entities. Multicare’s primary purpose is to provide hospital care;
Multicare is not “operating primarily for the purpose of being a physician group practice."
- Comments to the Stark rules produced by the Center for Medicare and Medicaid
Services (CMS) provide further guidance on the definition of “group practice” under the
Stark Law:
‘We want to iterate, however, that an entity that has a substantial
purpose other than operating a physician group practice, such as
operation a hospital, will not qualify, Thus, hospitals that employ

two or more physicians are not physicians “group Dractlces for
purposes of (the Stark Law)...

69 Federal Register at 16077. (Emphasis added). _
2.10 The Stark Lawas a whole does not support an exemption of Multicare’s

proposed faciiity, because the group practice is not of a single legai entity that operates
primarily for the purpose of being a physician group. The Stark Law m-ay be used as
- .guidance but is not contrpliing_ since the regulation’s focus is controlling the Medicare

( " pa-yments of self .referral services rather thari the development of Washington State's
health services/resources in a planned, orderly fashion, and withput linnecessary
duplication or fragmentation. RCW 70.38.015. On the other hand, one of the goals in
both the federal Medicare and-state CN laws is an attempt to control unnecessary :
mcrease in health care costs; therefore its language does not support a finding of a
group practice” exemptron in the case at hand. In addrtion to the Stark Law, Multicare

. and Program cite an Ohio case for guidance in the interpretation of “group practice” of

" “private physicians.”
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, Founder’s Women’s Health Center v. Ohio State Dept of Health

2.11 Founder’s Women's Health Center v. Ohio State Dept of Health (Ohio
App. 10 Dist. 2002) is a non-binding, unpublished out-of-state case that addresses
similar issues but is not directly on point."" The Ohio court held that an abortion clinic

owned by one physician did not qualify for the Ohio licensing exemption for an

- ambulatory surgical facility. The court considered various factors including the facility's

ownership and whether physicians were treating their own patients. The court relied in

part on dicta of one of its prior dectsnons that found the definition of prlvate phys:cnan s

~ office” under Ohio’s CN regulatory, turned in part, on-the primary purpose of a medical

facility. In other words, would the Multicare health facility’s primary purpose be the

non-surgical care provided by MMA physicians to their own patients or would it be

~out-patient surgery provided through the ASC? Even though the answer is yes, one

major question remains unanswered by these Ohio cases. These cases involved

physiciah oWnership, and as a result, the court did not address the questioh of a large

. non-physician corporation or hospital owning arid operating the facility in question.

Therefore, the Fbunderfs case does nof help resolve the qUeStién athand.

v

. Conclusion

2.12 ° A court will not construe a statuté to render’it meaninglesAs.v

* State v. Cromiwell, 157 Wn2d 529 (2006). In construifig a statute, one must give effect

"

to the legislative intent and purpose. ld. Multicare and Program define “group practice

- Y The Founder's court addressed Ohio regulatory Ianguage that exempted licensing ASC facilities that

are located in the “offices of private physicians.” The court held that “legal ownership” of the facility by

- one physman was only one factor in determining whether the exemption applies.
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IR B S
of “private physicians” tdq broadly, and essentiaily renders the term “private” as

' 'mreaningless. The common meén'ing of “private” within the CN i'egulatory context does

~ not include this type of corporate employed physician. Within this céntext, private
physicians or private practice physicians are those who practice privately, as physicians
separéte from a large non-physician health care entity. The “group practice” exemption
to-the CN regulation was intended to assist fﬁe private practice physician for the |
treatment of their own patients in their own ofﬁcés. An interpretation of WAC 246-310--
010 that would perfnit large, non-phy'sicfan health care entities to utilizé the exemption,
would create aﬁ enormous exemption for hospitals or othér non-physician corporations
that would defeat the very purpose of the CN law'of ambulatory surgical éenters.

, - ORDER _ |
Franciscan’s motion for summary judgment is GRANTED, and Multicare’s and
" the Program’s mo_tions‘ for summary judgment are DENIED.
Dated this Qct -d-a-y of January, 2007. _ '
AR T Woge wT |
ZIMMIENGANER, Health Lawsl)dge
Presiding Officer - -
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. “ “ ¢
NOTICE TO PARTIES

This order is subject to the reporting requirements of RCW 18.130.110,
Section 1128E of the Social Security Act, and any other applicable interstate/national
reporting requirements.” If adverse action is taken, it must be reported to the Healthcare

Integrity Protection Data Bank.

Either party may ﬁle a petition for reconsideration. RCW’34.05.461(3);
RCW 34.05.470. The petition must be filed within 10 (?ays of service of this Order with:

The Adjudicative Service Unit
P.O. Box 47879
Olympia, Washington 98504-7879

and a copy must be sent to:

~Certificate of Need Program
. P.O. Box 47852
Olympla Washmgton 98504-7852

The réquest must state the specific grounds upon which reconsnderat(on is requested
and the relief requested. The petition for reconsideration is considered denied 20 days
after the petition is filed if the Adjudicative Service Unit has not responded to the petition
or served written notice of the date by which action wiil be taken on the petition.

\' o A petmon for judicial review must be filed and served within 30 days after service
~ of this Order. RCW 34.05.542. The procedures are identified in
- chapter 34.05 RCW, Part V., Judicial Review and Civil Enforcement. If a petition for
reconsideration is filed, however the 30-day penod will begm to run upon the resolution

of that petition. RCW 34.05.470(3).

The Order remains in effect evenifa petmon for reconsuderat:on or petition for
" feview is filed. “Filing” means actual recelpt of the document by the Adjudicative
Service Unit. RCW 34.05.010(6). This Order was “served™ upon you on the day it was
deposnted in the United States mail. RCW 34.05. 010(1 9).
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