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ISSUES PERTAINING TO PETITIONER’S PERSONAL
RESTRAINT PETITION:

1. Has petitioner failed to show deficient performance of his
trial or appellate counsel for failing to challenge the comparability
of his out of state conviction in light of the controlling case law at
the time of his sentencing and when the appellant’s brief was filed?
2. Should the court dismiss petitioner’s claim for failure to
provide evidence that his conviction is, in fact, not comparable to a
strike offense in Washington, which is necessary to show that
existence of actual prejudice in a collateral attack?

3. Has petitioner failed to show that the outcome of his trial
was unreliable, which is the benchmark for an ineffective
assistance of counsel claim?

4. Has petitioner failed to show that the possible loss of a
“windfall” resolution is the type of “prejudice” recognized under
Strickland?

5. Is there no evidence to support petitioner’s claim that the
State’s offer included consideration of his out of state convictions?
6. Has petitioner failed to provide any legal theory that would
entitle him to demand specific performance of the plea offer he

rejected?
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B. STATEMENT OF THE CASE.

Petitioner, Darnell Crawford, is restrained pursuant to a Judgment
and Sentence entered in Pierce County Cause No. 02-1-06037-6.
Appendix A. He was sentenced as a persistent offender on one count of
robbery in the first degree and one count of assault in the second degree.
Id. Petitioner appealed from entry of this judgment and sentence. His
convictions were reversed by Division II of the Court of Appeals in a
published opinion. State v. Crawford, 128 Wn. App. 376, 115 P.3d 387
(2005). The Supreme Court granted review and reversed the court of
appeals and affirmed petitioner’s judgment and sentence. State v.
Crawford, 159 Wn.2d 86, 147 P.3d 1288 (2006). The mandate issued on
January 2, 2007. Appendix B.

On December 21, 2007, petitioner filed a timely personal restraint
petition alleging that his convictions or sentence should be vacated
because he received ineffective assistance of counsel. He alleged that he
received ineffective assistance at the trial level because his attorney failed
to: 1) investigate his criminal history; 2) realize that he had two prior
strike offenses; 3) try to negotiate a plea resolution to a non strike offense;
and 4) fail to contest the comparability determination of his out of state
strike offense in the trial court. He also asserts that his appellate attorney
was ineffective for failing to contest the comparability determination of

his out of state conviction on appeal.
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The facts surrounding petitioner’s case are as follows: Petitioner
has a criminal history with at least eight prior felony convictions in two
states, including a 1993 conviction for “sex abuse” in Kentucky, and a
1998 conviction. for robbery in the second degree in Washington.
Appendix A. On December 26, 2002, petitioner entered a store in Tacoma
and tried to steal a MP3 player; when he was confronted by store
employees, he pulled a gun and pointed it at the employees and a
bystander to effectuate his escape. He was caught after fleeing from the
scene and charged with robbery in the first degree and assault in the
second degree.

In pretrial negotiations, the State offered to recommend a low-end
standard range sentence if defendant pleaded guilty as charged. See
Appendix C, State’s Response to Motion to Vacate and Dismiss with
attached exhibits, particularly exhibits 1 and 2. At the time of this offer,
the prosecutor was aware only of petitioner’s Washington convictions. Id.
Petitioner rejected this offer. Appendix D, Verbatim report of proceedings
of hearing on motion to dismiss and sentencing, RP 275-276. Prior to
trial, the prosecutor learned petitioner had felony convictions in Kentucky,
including the one for sex abuse, and disclosed their existence to defense

counsel. Appendix C.
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The case proceeded to trial; the jury found petitioner guilty as
charged. While preparing for sentencing, the prosecutor examined the
elements of the Kentucky “sex abuse” conviction and concluded that it
was comparable to the Washington offense of child molestation in the first
degree. Appendix C. As petitioner’s criminal history also included a
Washington conviction for robbery in the second degree, petitioner
qualified as a persistent offender. Id. The prosecutor prepared a
sentencing memorandum, including the material to support the
comparability determination, and concluded that petitioner should be
sentenced as a persistent offender. Appendix G.

After receipt of the State’s sentencing memorandum, petitioner’s
trial counsel withdrew and new counsel was assigned; petitioner’s new
counsel filed a motion to dismiss, or in the alternative, a motion for new
trial. The court denied these motions. Appendix D, RP 331-332. In the
course of the testimony at this hearing, petitioner acknowledged that he
had a prior conviction for “digitally raping [his] 7 year old niece.”
Appendix D at RP 279. He indicated that he had pleaded guilty to that
crime. Id. The case proceeded to sentencing immediately. Appendix D.
Defense counsel indicated that she had “looked at the convictions and
looked at the case law on comparable out-of state convictions” and that

she believed that the Kentucky sex abuse conviction was comparable to a
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most serious offense and that petitioner qualified as a persistent offender.
Appendix D, RP 335. The court found that the Kentucky conviction for
sexual abuse was comparable to a most serious offense and that with the
prior conviction for robbery, defendant was a persistent offender; the court
sentenced him to life without the possibility of parole. Appendices A and
D at RP 340.

Petitioner appealed, but raised no assignments of error regarding
the trial proceedings, the comparability determination made by the trial
court, or to his classification as a persistent offender. On appeal,
petitioner asserted that he could not be sentenced as a persistent offender
because he had not been served with notice of that possibility prior to trial.
He also claimed he received ineffective assistance of counsel because his
attorney did not realize that his Kentucky conviction was comparable to a
most serious offense and attempt to negotiate with the prosecutor.

Petitioner does not claim to be indigent.
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C. ARGUMENT.

1. THE PETITION SHOULD BE DISMISSED
BECAUSE PETITIONER HAS NOT SHOWN
PREJUDICIAL CONSTITUTIONAL ERROR OR
A FUNDAMENTAL DEFECT RESULTING IN A
COMPLETE MISCARRIAGE OF JUSTICE
NECESSARY TO OBTAIN RELIEF BY
PERSONAL RESTRAINT PETITION.

Personal restraint procedure has its origins in the State’s habeas
corpus remedy, guaranteed by article 4, section 4, of the State
Constitution. Fundamental to the nature of habeas corpus relief is the
principle that the writ will not serve as a substitute for appeal. A personal
restraint petition, like a petition for a writ of habeas corpus, is not a
substitute for an appeal. In re Hagler, 97 Wn.2d 818, 823-24, 650 P.2d
1103 (1982). Collateral relief undermines the principles of finality of
litigation, degrades the prominence of the trial, and sometimes costs
society the right to punish admitted offenders. These are significant costs,
and they require that collateral relief be limited in state as well as federal
courts. Id.

In this collateral action, the petitioner has the duty of showing
constitutional error and that such error was actually prejudicial. The rule
that constitutional errors must be shown to be harmless beyond a

reasonable doubt has no application in the context of personal restraint

petitions. In re Mercer, 108 Wn.2d 714, 718-21, 741 P.2d 559 (1987);
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Hagler, 97 Wn.2d at 825. Mere assertions are insufficient in a collateral
action to demonstrate actual prejudice. Inferences, if any, must be drawn
in favor of the validity of the judgment and sentence and not against it.
Hagler, 97 Wn.2d at 825-26. To obtain collateral relief from an alleged
nonconstitutional error, a petitioner must show “a fundamental defect
which inherently results in a complete miscarriage of justice.” In re Cook,
114 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a higher standard than
the constitutional standard of actual prejudice. /d. at 810.
Reviewing courts have three options in evaluating personal
restraint petitions:
1. If a petitioner fails to meet the threshold burden of
showing actual prejudice arising from
constitutional error or a fundamental defect
resulting in a miscarriage of justice, the petition
must be dismissed;
2. If a petitioner makes at least a prima facie showing
of actual prejudice, but the merits of the
contentions cannot be determined solely on the
record, the court should remand the petition for a
full hearing on the merits or for a reference hearing
pursuant to RAP 16.11(a) and RAP 16.12;
3. If the court is convinced a petitioner has proven
actual prejudicial error, the court should grant the
personal restraint petition without remanding the

cause for further hearing.

In re Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).
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In a personal restraint petition, “naked castings into the
constitutional sea are not sufficient to command judicial consideration and
discussion.” In re Williams, 111 Wn.2d 353, 365, 759 P.2d 436 (1988)
(citing In re Rozier, 105 Wn.2d 606, 616, 717 P.2d 1353 (1986), which
quoted United States v. Phillips, 433 F.2d 1364, 1366 (8" Cir. 1970)).
That phrase means “more is required than that the petitioner merely claim
in broad general terms that the prior convictions were unconstitutional.”
Williams, 111 Wn.2d at 364. The petition must also include the facts and
“the evidence reasonably available to support the factual allegations.” Id.

The evidence that is presented to an appellate court to support a
claim in a personal restraint petition must also be in proper form. On this
subject, the Washington Supreme Court has stated:

It is beyond question that all parties appearing before the

courts of this State are required to follow the statutes and

rules relating to authentication of documents. This court

will, in future cases, accept no less.

In re Connick, 144 Wn.2d 442, 458, 28 P.3d 729 (2001). The petition
must include a statement of the facts upon which the claim of unlawful
restraint is based and the evidence available to support the factual
allegations. RAP 16.7(a)(2); In re Williams, 111 Wn.2d 353, 365, 759
P.2d 436 (1988). Personal restraint petition claims must be supported by
affidavits stating particular facts, certified documents, certified transcripts,

and the like. Williams, 111 Wn.2d at 364. If the petitioner fails to
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provide sufficient evidence to support his challenge, the petition must be
dismissed. Williams at 364. The purpose of a reference hearing “is to
resolve genuine factual disputes, not to determine whether the petitioner
actually has evidence to support his allegations.” In re Rice, 118 Wn.2d
876, 886, 828 P.2d 1086 (1992). It is not enough for a petitioner to give a
statement about evidence that he believes will prove his factual
allegations. Id. The court has been specific on how petition must support
his claims:

If the petitioner’s allegations are based on matters outside
the existing record, the petitioner must demonstrate that he
has competent, admissible evidence to establish the facts
that entitle him to relief. If the petitioner’s evidence is
based on knowledge in the possession of others, he may not
simply state what he thinks those others would say, but
must present their affidavits or other corroborative
evidence. The affidavits, in turn, must contain matters to
which the affiants may competently testify. In short, the
petitioner must present evidence showing that his factual
allegations are based on more than speculation, conjecture,
or inadmissible hearsay.

In re Rice, 118 Wn.2d at 886. Generally, a motion or petition that is
supported by unsworn statements or hearsay affidavits, rather than proper
testimonial affidavits, should be dismissed. See State v. Crumpton, 90
Wn. App. 297, 952 P.2d 1100 (1998).

As will be more fully set forth below, petitioner has failed to meet

his burden of showing that he is entitled to relief.
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2. PETITIONER HAS FAILED TO SHOW THAT
TRIAL COUNSEL OR APPELLATE COUNSEL
WAS INEFFECTIVE FOR FAILING TO
CHALLENGE THE COMPARABILITY OF
PETITIONER’S KENTUCKY CONVICTION FOR
SEX ABUSE.

The right to effective assistance of counsel is the right “to require
the prosecution’s case to survive the crucible of fneaningful adversarial
testing.” United States v. Cronic, 466 U.S. 648, 656, 104 S. Ct. 2045, 80
L. Ed. 2d 657 (1984). When such a true adversarial proceeding has been
conducted, even if defense counsel made demonstrable errors in judgment
or tactics, the testing envisioned by the Sixth Amendment of the United
States Constitution has occurred. Id. “The essence of an ineffective-
assistance claim is that counsel’s unprofessional errors so upset the
adversarial balance between defense and prosecution that the trial was
rendered unfair and the verdict rendered suspect.” Kimmelman v.
Morrison, 477 U.S. 365, 374, 106 S. Ct. 2574, 2582, 91 L. Ed. 2d 305
(1986).

To demonstrate ineffective assistance of counsel, a defendant must
satisfy the two-prong test laid out in Strickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); see also State v.
Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987). First, a defendant must
demonstrate that his attorney’s representation fell below an objective

standard of reasonableness. Second, a defendant must show that he or she
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was prejudiced by the deficient representation. Prejudice exists if “there is
a reasonable probability that, except for counsel’s unprofessional errors,
the result of the proceeding would have been different.” State v.
McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). There is a
strong presumption that a defendant received effective representation.
State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29 (1995), cert. denied, 516
U.S. 1121, 116 S. Ct. 931, 133 L. Ed. 2d 858 (1996); Thomas, 109 Wn.2d
at 226. A defendant carries the burden of demonstrating that there was no
legitimate strategic or tactical rationale for the challenged attorney
conduct. McFarland, 127 Wn.2d at 336. An appellate court is unlikely to
find ineffective assistance on the basis of one alleged mistake. State v.
Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988).

Judicial scrutiny of a defense attorney’s performance must be
“highly deferential in order to eliminate the distorting effects of
hindsight.” Strickland, 466 U.S. at 689. The reviewing court must judge
the reasonableness of counsel’s actions “on the facts of the particular case,
viewed as of the time of counsel’s conduct.” Id. at 690; State v. Benn,
120 Wn.2d 631, 633, 845 P.2d 289 (1993).

What decision [defense counsel] may have made if he had
more information at the time is exactly the sort of Monday-
morning quarterbacking the contemporary assessment rule
forbids. It is meaningless...for [defense counsel] now to
claim that he would have done things differently if only he
had more information. With more information, Benjamin
Franklin might have invented television.
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Hendricks v. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995). As the
Supreme Court has stated “The Sixth Amendment guarantees reasonable
competence, not perfect advocacy judged with the benefit of hindsight.”
Yarborough v. Gentry, 540 U.S. 1, 8,124 S. Ct. 1, 157 L. Ed. 2d 1 (2003).

Post-conviction admissions of ineffectiveness by trial counsel have
been viewed with skepticism by the appellate courts. Ineffectiveness is a
question which the courts must decided and “so admissions of deficient
performance by attorneys are not decisive.” Harris v. Dugger, 874 F.2d
756, 761 n.4 (11th Cir. 1989).

In addition to proving his attorney’s deficient performance, the
defendant must affirmatively demonstrate prejudice, i.e. “that but for
counsel’s unprofessional errors, the result would have been different.”
Strickland, 466 U.S. at 694. Defects in assistance that have no probable
effect upon the trial’s outcome do not establish a constitutional violation.
Mickens v. Taylor, 535 U.S. 162, 122 S. Ct. 1237, 152 L. Ed. 2d 29
(2002).

The reviewing court will defer to counsel’s strategic decision to
present, or to forego, a particular defense theory when the decision falls
within the wide range of professionally competent assistance. Strickland,
466 U.S. at 489. When the ineffectiveness allegation is premised upon
counsel’s failure to litigate a motion or objection, defendant must
demonstrate not only that the legal grounds for such a motion or objection

were meritorious, but also that the outcome of the proceeding would have
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been different if the motion or objections had been granted. Kimmelman,
477 U.S. at 375; United States v. Molina, 934 F.2d 1440, 1447-48 (9th
Cir. 1991). An attorney is not required to argue a meritless claim. Cuffle
v. Goldsmith, 906 F.2d 385, 388 (9th Cir. 1990).

Courts have consistently held that an attorney’s assistance is not
rendered ineffective for failing to anticipate a change in the law. In re
Pers. Restraint of Benn, 134 Wn.2d 868, 939, 952 P.2d 116 (1998). See
also Kornahrens v. Evatt, 66 F.3d 1350, 1360 (4th Cir. 1995). A lack of
awareness of the relevant law, standing alone, is insufficient to establish
ineffective assistance of counsel. Bullock v. Carver, 297 F.3d 1036, 1048
(10th Cir. 2002).

If a petitioner raises ineffective assistance of appellate counsel on
collateral review, he must first show that the legal issue that appellate
counsel failed to raise had merit and, secondly, must show that he was
actually prejudiced by appellate counsel’s failure to raise the issue. In re
Pers. kestraint of Dalluge, 152 Wn.2d 772, 777-778, 100 P.3d 279
(2004).

A defendant must demonstrate both prongs of the Strickland test,
but a reviewing court is not required to address both prongs of the test if
the defendant makes an insufficient showing on either prong. State v.
Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987).

Petitioner seeks to show ineffective assistance of his trial and

appellate counsel for failing to challenge the comparability of his
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Kentucky conviction for sex abuse as a strike offense in the trial court of
an appeal. As articulated in the State’s sentencing memorandum below,
the elements of Kentucky’s sex abuse statute and Washington’s child
molestation in the first degree are the same with regard to 1) sexual
contact, and 2) a victim less than twelve years old. Appendix G.
Washington’s statute at the relevant time, however, also required proof
that the victim was not married to the perpetrator and that there was an age
difference between the victim and perpetrator of at least thirty six months.
Id. Petitioner argues that the prosecutor used improper means of showing
that his conduct fell within these additional elements. In his petition,
petitioner relies on many recent cases such as State v. Thiefault, 160
Wn.2d 409, 158 P.3d 580 (2007), In re Pers. Restraint.of Lavery, 154
Whn. 2d 249, 11 P.3d 837 (2005), State v. Farnsworth, 133 Wn. App. 1,
130 P.3d 389 (2006), and State v. Oretega, 120 Wn. App. 165, 84 P.3d
935 (2004)(filed February 17, 2004) for the proposition that in making a
factual comparison, “the sentencing court may rely only on facts in the
foreign record that are admitted, stipulated to, or proved beyond a
reasonable doubt.” Petition at p. 17. But none of these cases, which
reflect the impact of Apprendi v. New Jersey' on comparability
determinations, existed at the time of his sentencing in 2003 or when his

appellate counsel filed his appellate brief on February 5, 2004. Appendix

' 530 U.S. 466, 490, 120 S. Ct 2348, 147 L. Ed. 2d 435 (2000)
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H. At the time of petitioner’s sentencing and direct review, the law
governing comparability of out of state convictions that were broader than
Washington crimes was set forth in State v. Morley, 134 Wn.2d 588, 952
P.2d 167 (1998). While Morley indicated that the elements of the two
crimes must always be the cornerstone of comparability, a trial court could
go beyond the elements and delve into the facts of the defendant’s
conduct:

If the elements of a foreign crime are broader than a
comparable Washington crime, this court can rely on other
court documents underlying the foreign conviction to
determine whether the defendant’s conduct would have
violated a Washington statute.

134 Wn.2d at 610-611 (1998)(emphasis added). The law regarding what a
sentencing court could consider to determine whether an out of state
conviction was comparable was less restrictive at the time of petitioner’s
sentencing and direct appeal than it is today. In claiming ineffective
assistance of counsel of trial and appellate counsel, petitioner must show
deficient performance “on the facts of the particular case, viewed as of the
time of counsel’s conduct” and not with the benefit of hindsight and a
change in the law. Strickland, 466 U.S. at 689.

Here, the prosecutor at sentencing laid out the relevant analysis
and law to the trial court in its sentencing memorandum and used court
documents pertaining to the Kentucky conviction to show that, where the

Kentucky elements were broader, petitioner’s conduct fell within that
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proscribed in Washington. Appendix G. Petitioner does not articulate
what was wrong with the State’s analysis at the time or articulate how his
counsel was deficient in responding to this law and analysis. The
elements at issue were not ones subject to much dispute: the age
difference between the victim and petitioner and his non-marriage to her.
The elements of the Kentucky crime required the victim to be under
twelve, just like Washington’s crime. It is unclear how petitioner’s trial
counsel could present any evidence to show that petitioner was less than
36 months older than the victim or that he was married to her. The court
had competent evidence of petitioner’s birth date as well as the date of his
Kentucky crime. The court could do the math to see that petitioner would
have been twenty five years old at the time and more that 36 months older
than his victim who was under twelve years old. The indictment listed the
victim as “LaKesha James” and a court document setting forth the facts of
the case indicate the victim was the petitioner’s seven year old niece.
Additionally, the petitioner had acknowledged under oath the existence
that he had digitally penetrated his seven year old niece. Appendix D at
RP 279. Petitioner fails to articulate what argument his counsel should
have raised at the time in light of the then existing law and the record
before the court. He fails to show how, under the law at the time, the
analysis employed by the court was incorrect or that if trial counsel had
raised an objection to the use of the conviction that the court would have

sustained it. The same is true regarding petitioner’s appellate counsel.
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Finally, petitioner has to show that there is merit to the issue that
his out of state conviction is not comparable. The use of this conviction is
only erroneous if his out of state crime is not factually or legally
comparable. Petitioner admitted under oath that he pleaded guilty to
digitally penetrating his seven year old niece in December 1991.
Appendix D at RP 279. If he had done that within the boundaries of
Washington in 1991, he would have been guilty of child molestation in the
first degree. Apparently, petitioner’s argument is that it does not matter
what he admits or acknowledges today, the only relevant information is
what he acknowledged at the time of his plea. Petitioner provides no
authority that his own sworn testimony in a Washington court as to what
he pleaded guilty to in Kentucky in 1991 is an insufficient basis on which
to make a comparability determination when the out of state crime is
broader than Washington’s crime. Petitioner provides no testimonial
evidence that facts exist to show that what he did in Kentucky would not
be a crime in Washington. He does not state in his declaration that there
was less than 36 months between their ages or that he was married to his
seven year old niece at the time. He has failed to provide evidence
required by Williams to support his claim that use of his out of state
conviction was improper or that actual error occurred. His claim of
ineffective assistance of counsel regarding the failure to challenge the

comparability determination should be dismissed.
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3. PETITIONER HAS FAILED TO SHOW THAT
THE OUTCOME OF HIS TRIAL WAS
UNRELIABLE, WHICH IS THE BENCHMARK
OF AN INEFFECTIVE ASSISTANCE CLAIM OR
THAT THE LOSS OF A “WINDFALL” IS THE
TYPE OF PREJUDICE RECOGNIZED UNDER
STRICKLAND.

“The benchmark for judging any claim of ineffectiveness must be
whether counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied on as having produced a
just result.” Strickland v. Washington, 466 U.S. 668, 686, 80 L. Ed. 2d
674,104 S. Ct. 2052 (1984). “The purpose of the Sixth Amendment
guarantee of counsel is to ensure that a defendant has the assistance
necessary to justify reliance on the outcome of the proceeding.” Id. at
691-692. In Strickland, the Supreme Court laid the foundation for
analyzing claims of ineffective assistance of counsel; a two-prong test
requiring a showing of both deficient performance and resulting prejudice.

Proof of prejudice is an essential prerequisite to relief under
Strickland. Proof of prejudice normally and logically focuses on the
proceeding that resulted in the determination of the defendant’s guilt or
sentence. The prejudice test adopted in Strickland reflects that focus:
“reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” 466 U.S. at 694. In
most cases, the court is examining the effect of deficient performance in a

trial or sentencing hearing.
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The courts have applied Strickland to a plea hearing context when
the defendant seeks to withdraw his plea on the basis of ineffective
éssistance of counsel. Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L.
Ed. 2d 203 (1985). When a defendant is represented by counsel and enters
his plea upon the advice of counsel, the voluntariness of the plea depends
on whether counsel’s advice “was within the range of competence
demanded of attorneys in criminal cases.” McMann v. Richardson, 397
U.S. 759, 771, 90 S. Ct 1441, 25 L. Ed. 2d 763 (1970). A defendant who
pleads guilty upon the advice of counsel “may only attack the voluntary
and intelligent character of the guilty plea by showing that the advice he
received from counsel was not within the standards set forth in McMann.”
Tollett v. Henderson, 411 U.S. 258, 267, 93 S. Ct 1602, 36 L. Ed. 2d 235
(1973). To prove the “prejudice” prong of Strickland in the plea process
“the defendant must show that there is a reasonable probability that, but
for counsel’s errors, he would not have pleaded guilty and would have
insisted on going to trial.” Hill v. Lockhart, 474 U.S. at 59. The
decisions of the United State Supreme Court dealing with effective
assistance during the plea process stem from cases where the defendant
entered a plea. Wrightv. Van Patten,  U.S. 128 S. Ct. 743, 169
L. Ed. 2d 583 (2008); Hill v. Lockhart, supra. The State could find no
Supreme Court decision which examined the effectiveness of counsel
during plea negotiations once the case had proceeded to trial and

conviction.
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The Court in Strickland emphasized that the “ultimate focus of
inquiry must be on the fundamental fairness of the proceeding whose
result is being challenged” and instructed courts to be concerned with
whether the “result of the particular proceeding is unreliable because of a
breakdown in the adversarial process that our system counts on to produce
just results.” Strickland, 466 U.S. at 696. Once a case has gone to trial
and the determination of the defendant’s guilt has been rendered by a fact
finder, the question under Strickland is whether that determination of guilt
is reliable. When guilt has been determined by trial, the Strickland test
focuses on how deficient performance affected the outcome of the trial
and not the plea negotiations.

Additionally, Strickland's concept of constitutional prejudice
requires something more than simply a probability of a “different result.”
Strickland specifically indicated that certain types of “different results”
would not qualify as a basis for relief:

An assessment of the likelihood of a result more favorable
to the defendant must exclude the possibility of
arbitrariness, whimsy, caprice, “nullification,” and the like.
A defendant has no entitlement to the luck of a lawless
decisionmaker, even if a lawless decision cannot be
reviewed. The assessment of prejudice should proceed on
the assumption that the decisionmaker is reasonably,
conscientiously, and impartially applying the standards that
govern the decision. It should not depend on the
idiosyncracies of the particular decisionmaker, such as
unusual propensities toward harshness or leniency.
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Strickland, 466 U.S. at 695. The court went on to state that while
“idiosyncracies of the particular decisionmaker” might affect trial
counsel’s tactics and be relevant to the performance prong assessment,
such factors were irrelevant to the prejudice prong and that “evidence
about the actual process of decision, if not part of the record of the
proceeding under review, and evidence about, for example, a particular
judge’s sentencing practices, should not be considered in the prejudice
determination.” Id.

In Nix v. Whiteside, 475 U.S. 157, 106 S. Ct. 988, 89 L. Ed. 2d
123 (1986), the Court gave another example of a “different result” that
would not raise a constitutional concern under the Sixth Amendment. In
that case, trial counsel persuaded the defendant not to commit perjury by
threatening to expose the perjury if he did. The defendant testified
truthfully, was convicted, and on appeal claimed ineffective assistance and
denial of his right to present a defense by his attorney’s refusal to allow
him to testify falsely. The Supreme Court dismissed this claim stating that
constitutional right to testify does not extend to testifying falsely and the
“the right to counsel includes no right to have a lawyer who will cooperate
with planned perjury.” Nix, 475 U.S. at 173. The Court held that as a
matter of law, defense counsel’s conduct could not establish the prejudice
required for relief under the second strand of the Strickland inquiry as
there was no possibility that Nix’s truthful testimony negatively affected

the fairness of the trial; it reiterated that it is the lack of fairness in an
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adversary proceeding which is the “benchmark” of an ineffective
assistance of counsel claim. Id. at 175. Thus, even if the court were to
assume Nix’s defense counsel acted incompetently and even if that action
had the requisite effect on outcome, counsel’s behavior still would not
have been prejudicial because the reliability of the judgment was
untouched. As Justice Blackmun stated in a concurring opinion for four
Justices: “Since Whiteside was deprived of neither a fair trial nor any of
the specific constitutional rights designed to guarantee a fair trial, he has
suffered no prejudice.” 475 U.S. at 186-187.

In Lockhart v. Fretwell, 506 U.S. 364, 368, 113 S. Ct. 838, 122 L.
Ed. 2d 180 (1993), the Court reemphasized that the Sixth Amendment
right to counsel exists to protect the fundamental right to a fair trial. The
Lockhart Court reiterated that “prejudice” incorporates more than
outcome determination; the reviewing court must determine whether the
result of the proceeding was fundamentally unfair or unreliable. 506 U.S.
at 368. Fretwell was convicted of capital felony murder and sentenced to
death. He sought habeas relief from his sentence arguing that his attorney
had been ineffective in failing to object to the use of an aggravating factor
based on a decision by the Eighth Circuit in Collins v. Lockhart, 754 F.2d
258 (8th Cir.), cert. denied, 474 U.S. 1013, 106 S. Ct.546, 88 L. Ed. 2d
475 (1985). Collins was good law at the time of Fretwell’s trial, direct
appeal, and state habeas proceedings, but had been overruled by the time

he sought habeas relief in the federal courts. Nevertheless, he obtained
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relief from the federal district court and his case went before the Eighth
Circuit for review. A divided court affirmed the grant of relief finding that
the Arkansas court would have been bound by Collins at the time of trial
and any objection to use of the aggravator would have been sustained if it
had been made, thereby precluding the jury from using that aggravating
factor to support a death verdict. Under this scenario Fretwell had shown
prejudice under Strickland as he has shown the probability of a different
result at the time the error was committed. The Supreme Court took
review and reversed. The Supreme Court noted that the Eighth Circuit
had overruled Collins in light of the Court’s decision in Lowenfield v.
Phelps, 484 U.S. 231, 108 S. Ct. 546, 98 L. Ed. 2d 568 (1988), therefore
the Arkansas sentencing hearing had been conducted under the correct
standard of the law, in retrospect, although at the time, the proceeding was
contrary to the Eighth Circuit’s decision in Collins. In view of the change
in the law, the failure to comply with Collins did not render the sentencing
proceeding unreliable or fundamentally unfair. Had an objection been
made and sustained at Fretwell’s sentencing hearing, he would have
received a benefit to which he was not entitled under the law.

To set aside a conviction or sentence solely because the
outcome would have been different but for counsel’s error
may grant the defendant a windfall to which the law does
not entitle him.

Lockhart v. Fretwell, 506 U.S. at 369-370. The Court held that

“[u]nreliability or unfairness does not result if the ineffectiveness of
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counsel does not deprive the defendant of any substantive or procedural
right to which the law entitles him.” 506 U.S. at 372(emphasis added). It
concluded that Fretwell suffered no prejudice from his counsel’s deficient
performance.

This limitation on the type of prejudice that will support an
ineffective assistance of counsel claim was explored by Justice Powell in
his concurring opinion in Kimmelman v. Morrison, 477 U.S. 365, 392,
106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986). Morrison was convicted of rape
after his attorney failed to object to admission of an illegally seized
bedsheet. While the Court held that Stone v. Powell, 428 U.S. 465, 96 S.
Ct. 3037,49 L. Ed. 2d 1067 (1976), did not bar this ineffective assistance
claim, Justice Powell wrote separately to clarify that the Court was not
resolving a Strickland prejudice issue as it had not been argued:

The admission of illegally seized but reliable evidence does
not lead to an unjust or fundamentally unfair verdict. . . .
Thus, the harm suffered by respondent in this case is not
the denial of a fair and reliable adjudication of his guilt, but
rather the absence of a windfall. Because the fundamental
fairness of the trial is not affected, our reasoning in
Strickland strongly suggests that such harm does not
amount to prejudicial ineffective assistance of counsel
under the Sixth Amendment. . . . It would shake th[e] right
[to effective assistance of counsel] loose from its
constitutional moorings to hold that the Sixth Amendment
protects criminal defendants against errors that merely deny
those defendants a windfall.

Kimmelman, 477 U.S. at 396-397. Strickland, Nix, Lockhart, and

Kimmelman illustrate that when a defendant, who has been convicted
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following a trial, claims a denial of his Sixth Amendment right to counsel,
the reviewing court must focus on whether the claimed error affected the
fundamental fairness of the trial such that there has not been a fair and
reliable determination of the defendant’s guilt. If the court concludes the
determination of defendant’s guilt is unreliable, then defendant has
succeeded in showing prejudice under the Strickland test. If the claimed
error does not affect the reliability and fairness of the trial proceeding,
then the error will not serve as a basis for a Sixth Amendment claim.
Recently, the Supreme Court prepared to address whether a
defendant can obtain relief for deficient performance in plea negotiations
once there had been a conviction following a fair trial. In November,
2007, the United States Supreme Court granted certiorari of the Ninth
Circuit decision in Hoffman v. Arave, 455 F.3d 926 (9th Cir. 2006), and
directed the parties to brief and argue the following question: “What, if
any, remedy should be provided for ineffective assistance of counsel
during plea bargain negotiations if the defendant was later convicted and
sentenced pursuant to a fair trial?” Arave v. Hoffman, _ U.S. 128
S. Ct. 532, 169 L. Ed. 2d 371 (2007). Hoffman sought federal habeas
relief from his conviction of murder and the imposition of a death sentence
on the grounds that his counsel had been ineffective during both pretrial
plea bargaining and the sentencing phase of his trial. The federal district
court found that Hoffman had received ineffective assistance of counsel

during sentencing but not during plea bargaining; it granted Hoffman’s
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federal habeas petition in part and ordered the State of Idaho to resentence
him. On review, the Ninth Circuit Court of Appeals affirmed the lower
court’s decision regarding ineffective assistance of counsel during
sentencing, but reversed with respect to the ineffective assistance claim
during plea negotiations, and ordered the District Court to direct the State
either to release Hoffman or to “offer [him] a plea agreement with the
‘same material terms’ offered in the original plea agreement.” 455 F 39at
943. After the Supreme Court granted the State’s petition for certiorari,
Hoffman abandoned his claim that his counsel was ineffective during plea
bargaining and moved to vacate the Ninth Circuit’s opinion and dismiss
the appeal as moot. Arave v. Hoffman,  U.S. 128 S. Ct. 749, 169
L. Ed. 2d 580 (2008). The court granted the motion and directed the Ninth
Circuit to vacate the portion of its judgment that pertained to the claim of
ineffective assistance of counsel during pretrial plea bargaining and to
direct the district court to dismiss the claim with prejudice. Id.; see also
Hoffman v. Arave, 518 F.3d 656 (9™ Cir. 2008). Thus, the Supreme
Court’s direct resolution of this issue has been left for another day.

In petitioner’s case, he has never shown that the fundamental
fairness of his trial was affected by his attorney’s deficient performance
during plea negotiations. At the evidentiary hearing on petitioner’s post-
trial alternative motion for dismissal or new trial, petitioner’s trial counsel
was asked what she would have done differently in terms of preparation

for trial had she realized that defendant was facing his third strike. RP
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311-313. Counsel indicated that she would have hired an investigator, but
acknowledged that she had no evidence that she would have been able to
uncover anything that would have changed the outcome of the trial. /d.
Counsel further testified that knowing that it was a three strikes case
would not have affected: 1) how she would have tried the case; 2) who
was called as a witness; or, 3) how she conducted her cross-examinations.
RP 313. When petitioner’s case was on direct review, his appellate
attorney did not raise any assignments of error pertaining to the trial
process. State v. Crawford, 128 Wn. App. 376, 378, 115 P.3d 387 (2005),
reversed, 159 Wn.2d 86, 147 P.3d 1288(2006). There has never been any
challenge to petitioner’s trial that calls into to doubt its reliability in
determining the petitioner’s guilt. Thus, Strickland’s “benchmark” of an
ineffective assistance of counsel claim, an unreliable trial result, is not
present in petitioner’s case. His claim of ineffective assistance of counsel
must fail.

Additionally, petitioner seeks to show a type of prejudice that is
not recognized by the Supreme Court as providing a basis for relief on an
ineffective assistance of counsel claim. He asserts that there is a
reasonable probability that the State would have offered a plea agreement
to a non-strike offense. The State disputes that claim and submits that it
was a “possibility,” without conceding that there was a “reasonable
probability” that an agreed resolution would have been reached. See

Appendices E and F, Affidavit of Ed Murphy and chart regarding two and
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three strikes resolutions in Pierce County. More important however, is the
nature of petitioner’s claim of prejudice. Petitioner essential assertion is
that there was the possibility of leniency on part of the prosecutor which
might have induced the petitioner to plead guilty, thereby resulting in a
“different outcome” of his case. This type of claim falls into the category
of relying upon the “idiosyncracies of the particular decisionmaker,” to
show prejudice. His claim enters the realm of speculation as to what the
prosecutor and the petitioner might have agreed to, if defense counsel has
sought to mitigate his case. Strickland holds this type of claim irrelevant
to the assessment of prejudice. Under Strickland, since petitioner was
found guilty at trial, he needs to show that his attorney was deficient in her
performance at trial so as to create a reasonable probability that that the
outcome of his trial would have been different in order to show prejudice.
He has not shown this type of prejudice.

Petitioner’s claim of prejudice also runs afoul of Lockhart and
Justice Powell’s view that the scope of the Sixth Amendment does not
include protecting criminal defendants against errors that merely deny
those defendants “a windfall.” There is no question that the jury found
petitioner guilty of robbery in the first degree — a strike offense- or that
petitioner had a prior Washington conviction for a strike offense (robbery)
and a Kentucky conviction for sex abuse, which the trial court found was
comparable to a strike offense. Under the POAA, petitioner should be

sentenced as a persistent offender to life without the possibility of parole.
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It is the sentence that the people of Washington have determined is the
appropriate sentence for a person in petitioner’s position. If the petitioner
had been able to convince the State to offer him the opportunity to plead to
something, resulting in a sentence of less than life without the possibility
of parole (and had petitioner been willing to take advantage of the
opportunity), he would have received “a windfall.” He has, however, no
constitutionally based argument that he is entitled to a sentence of
something less than life without the possibility of parole.

A criminal defendant does not have a constitutional right to plea
bargain. State v. Wheeler, 95 Wn.2d 799, 804, 631 P.2d 376 (1981);
Weatherford v. Bursey, 429 U.S. 545, 561, 97 S. Ct. 837, 51 L. Ed. 2d 30
(1977). A prosecutor has broad discretion over whether to enter into plea
bargaining and may revoke an offer at any time before defendant enters
his guilty plea or otherwise detrimentally relies on the agreement. Mabry
v. Johnson, 467 U.S. 504, 507-508, 104 S. Ct. 2543, 81 L. Ed. 2d 437
(1984); Wheeler, 95 Wn.2d at 803-805; State v. Moen, 150 Wn.2d 221, 76
P.3d 721 (2003). The Sixth Amendment offers a criminal defendant many
protections pertaining to trial, but none pertaining to the “right” to plea
bargaining. The effectiveness of petitioner’s counsel during trial
proceedings has never been questioned; the fairness of the trial and the
reliability of the jury’s verdict is unchallenged. The Sixth Amendment has
been satisfied. To paraphrase Justice Black - since petitioner was deprived

of neither a fair trial nor any of the specific constitutional rights designed
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to guarantee a fair trial, he has suffered no prejudice. See Nix, 475 U.S. at
186-187. Under Lockhart, as petitioner was not deprived of any
substantive or procedural right to which the law entitles him, he cannot
show unreliability or unfairness in the outcome of his proceeding and
cannot demonstrate “prejudice.” He cannot claim the “loss” of a windfall
as constituting prejudice.

Petitioner relies on the Ninth Circuit’s decision in Riggs v.
Fairman, 399 F.3d 1179 (9™ Cir. 2005) to support his ineffective
assistance argument that deficient performance during plea negotiations
can provide a basis for vacating a constitutionally obtained jury verdict.
The Ninth Circuit voted to rehear this case and entered an order vacating
the decision relied upon by petitioner indicating that it should not be cited
as precedent by or to the court. Riggs v. Fairman, 430 F.3d 1222 (9" Cir.
2005). If the Ninth Circuit does not recognize its own opinion as
precedent, neither should this court. The Second Circuit has found
ineffective assistance of counsel in a situation analogous to petitioner’s.
See Mask v. McGinnis, 28 F. Supp. 2d 122 (S.D.N.Y. 1998); affirmed
233 F.3d 132 (2" Cir. 2000), cert. denied McGinnis v. Mask, 534 U.S.
943,122 S. Ct. 322, 151 L. Ed. 2d 240 (2001). The only Supreme Court
authority these decisions cite to support the contention that failed or
unsuccessful plea negotiations are subject to the Strickland standard is
Hill v. Lockhart. Mask, 233 F.3d at 138-139 citing the lower court

opinion at F.Supp 2d at 124-125. As discussed above, Hill v. Lockhart
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pertained to ineffective assistance by an attorney in the plea process where
the defendant accepted the offer and entered a plea. It does not stand for
the proposition that ineffective assistance claims regarding deficient
performance in the plea negotiation phase will survive a trial that is
untainted by deficient performance.

For the above reasons, the court should reject petitioner’s claim of
ineffective assistance of counsel as the prejudice he claims is not the kind
recognized by the Supreme Court as affecting the fairness or reliability of
the outcome of his trial, which is the “benchmark” of a Sixth Amendment
violation.

4, THE STATE DISPUTES THAT ITS PLEA OFFER

INCLUDED CONSIDERATION OF
PETITIONER’S OUT OF STATE CONVICTIONS
OR THAT HE WOULD BE ENTITLED TO ANY

SPECIFIC PERFORMANCE OF THAT PLEA
OFFER.

Petitioner asserts that the State offered him a plea agreement where
the State would agree to recommend a sentence of 57 months based upon
an offender score that included his Kentucky convictions. The State
disputes that this occurred; the offer, which petitioner rejected, was based
only upon his Washington convictions. Moreover the State did not proffer
a new offer after the State received confirmation of petitioner’s out of state
convictions. There is considerable evidence to support the State’s version

of what occurred below. Much of this evidence was developed in

-31- prpcrawford brief.doc



conjunction with petitioner’s alternative motion for dismissal or new trial,
which was brought post-verdict and pre-sentencing. The State filed a
response to the motion that had an affidavit attached from the trial
prosecutor, Lisa Wagner, and from Julie Jackson, the staff person
responsible for gathering petitioner’s criminal history. See Appendix C,
State’s Response to Motion to Vacate and Dismiss Convictions, with
attachments. Additionally, the court heard evidence regarding this motion,
including testimony from petitioner’s trial counsel, Anne Stenberg. See
Appendix D, Verbatim report of proceedings of hearing/sentencing.
According to the prosecutor, she proffered an offer to defendant on
January 15, 2003, that if he would plead guilty as charged, she would
recommend the low end of the standard range, 57 months on the robbery;
however, she indicated that this offer was based solely upon petitioner’s
Washington criminal history. Appendix C. The criminal history specialist
corroborates this by indicating in her affidavit that the first criminal
history compilation she prepared regarding petitioner did not include the
Kentucky convictions as these had not been confirmed. /d. She indicated
that she did not prepare the second criminal history compilation containing
five additional felony convictions from Kentucky until sometime after
February 24, 2003. Id. These declarations are consistent with the Order
on omnibus hearing entered on February 10, 2003, which lists only
petitioner’s Washington convictions as his known criminal history.

Appendix I. Petitioner’s trial counsel, Ms. Stenberg testified that she
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received two criminal history compilations from the State and the second
one included new information about Kentucky convictions. Appendix D,
RP 296-297, 301, 306. She further testified that her recollection was that
it was sometime in March that she received the information about the
Kentucky convictions. Id. at RP 301.

The State’s offer calculated petitioner’s offender score at five,
which is consistent® with it including only the Washington State
convictions in the calculation. Appendix C, see offer sheet attached as
Exhibit 1. When the five felony convictions from Kentucky were included
in the offender score, petitioner’s offender score became a “9+.”
Appendix A.

Thus, the evidence is beyond dispute that the offer extended on
January 15, 2003, did not include consideration of petitioner’s Kentucky
convictions. It is also clear that petitioner rejected this offer and,
according to his trial counsel, was “never willing to negotiate” but wanted
always to go forward with trial. See Appendix D, RP 303-304, 306.
There is no evidence to support petitioner’s contention that the offer in

January took into consideration his Kentucky convictions.

2 It is not clear how the trial prosecutor calculated this offender score. When scoring the
robbery offense, petitioner should have received one point each for his 1997 firearms
conviction and his 1998 possession of stolen property conviction and two points for his
1998 robbery conviction for a total of four points for his criminal history; he would have
received two points on the other current offense of assault in the second degree for a total
offender score of six points.
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To the extent that petitioner is contending that the State re-
extended the same plea offer to petitioner after learning of the Kentucky
convictions, this contention is also unsupported by the record. Petitioner’s
trial counsel testified that she could not recall ever receiving another
written offer from the State after the second criminal history compilation
was distributed. She also agreed that there were no conversations with the
prosecutor after the additional criminal history was found where the
prosecutor averred that petitioner still had an offender score of five.
Appendix D, at RP 307-308. So while petitioner’s trial counsel indicated
that she believed the offer remained the same after the discovery of
additional criminal history, she could offer no explanation as to why she
believed petitioner’s offender score remained at five despite learning that
he had five additional out of state felony convictions. Appendix D, RP
301, 306, 307-308. Counsel admitted that it was her “assumption” that
petitioner remained a “five,” despite finding additional felony criminal
history. RP 308.

Petitioner’s argument in his brief is premised on the assumption
the second criminal history compilation accompanied the State’s offer in
January of 2003. Petitioner has provided a recent declaration from his
trial counsel, Ms Stenberg, which states:

At the time that I received Mr. Crawford’s criminal history,
the State’s plea offer treated the Kentucky “sex abuse” case
as an ordinary felony conviction. The State’s plea offer
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indicated that Mr. Crawford’s standard range was 57-75
months. The State’s recommendation was 57 months.

See Petitioner’s Appendix F, Declaration of Anne Stenberg. This
statement implies that the Kentucky convictions were known at the time
the State extended its plea offer in January of 2003. This declaration
contradicts Ms. Stenberg’s sworn testimony at the post-trial hearing that
the Kentucky convictions were discovered after the State’s offer had been
made and rejected. As discussed above, petitioner’s assumption that the
State was considering the Kentucky criminal history when it made its offer
is disproved by the evidence in the record.

When this erroneous assumption is removed from petitioner’s
argument, his conclusion that he would be able to rely on the doctrine of
specific performance is clearly incorrect. Had petitioner accepted the
States original offer, the prosecution’s statement of his criminal history
would have listed only his Washington convictions. The State would not
be obligated to abide by its offer upon the discovery of the additional
criminal history whether this discovery occurred before or after the entry
of the plea.

If the discovery had occurred before entry of the plea, the State
would be free to revoke its offer. As stated in State v. Yates, 161 Wn.2d
714, 741, 168 P.3d 359(2007) and State v. Wheeler, 95 Wn.2d 799, 804,
631 P.2d 376 (1981), absent a guilty plea or some other form of

detrimental reliance, the prosecution may revoke any plea proposal. In a

-35- prperawford brief.doc



situation where the prosecution revokes a proposal before a plea has been
entered, a defendant must establish that he relied on the plea offer in a
manner that makes a fair trial impossible in order to get specific
performance of his plea. State v. Budge, 125 Wn. App. 341, 345, 104
P.3d 714 (2005); State v. Bogart, 57 Wn. App. 353,357, 788 P.2d 14
(1990). It is the defendant’s burden to establish detrimental reliance.
Budge, 125 Wn. App. at 345; Bogart, 57 Wn. App. at 357.

If the discovery of additional criminal history had occurred after
entry of the plea, the situation is governed by the terms of paragraph 6(d)
of the standard Statement of Defendant upon Plea of Guilty; it provides:

If I am convicted of any new crimes before sentencing, or if
any additional criminal history is discovered, both the
standard sentence range and the prosecuting attorney's
recommendation may increase. Even so, my plea of
guilty to this charge is binding on me. I cannot change my
mind if additional criminal history is discovered even
though the standard sentencing range and the prosecuting
attorney’s recommendation increase or a mandatory
sentence of life imprisonment without the possibility of
parole is required by law.

CrR 4.2(g), paragraph 6(d); see also In re Pers. Restraint of Goodwin,
146 Wn.2d 861, 877, 50 P.3d 618 (2002). There is no case authority
which holds that a criminal defendant who knowingly fails to disclose his
full criminal history at the time he enters a guilty plea is entitled to
specific performance of a plea agreement premised on an incomplete
criminal history. See State v. Hardesty, 129 Wn.2d 303, 915 P.2d 1080
(1996).

-36 - prpcrawford brief.doc



The record supports the State’s contention that the plea offer
extended to petitioner in January 2003 did not include consideration of his
five out-of- state convictions and that the State never extended another
offer after this initial offer had been rejected. Consequently, petitioner has
failed to show any factual basis to support his argument that he would
somehow be entitled to specific performance of the January 2003 offer.

As for petitioner’s claim that he has shown a reasonable
probability that the State would have agreed to a resolution of less than
life without the possibility of parole and that petitioner would have agreed
to such a resolution as well, the State disputes these claims. The State
does not contend that such an offer was impossible- it is unknown what, if
any, resolution might have been reached at the time. But any plea
agreement would have to be agreed to by both sides. If the State’s offer
had been for petitioner to agree to a sentence of 30 years or more he might
have thought, prior to trial, that this offer did not provide enough incentive
to enter a guilty plea because he might do better at trial. Any claim that
petitioner made post trial that he would have accepted such an offer must
be subject to a credibility determination because he is making that
statement knowing the outcome of the trial. Such credibility
determinations cannot be made on the basis of an affidavit or written
declaration. So whether there was a reasonable probability that a plea
agreement would have been a reasonable possibility would have to be

determined at a reference hearing.
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Petitioner asks that if the case is remanded that a special prosecutor
to be assigned, because some prosecutors might be called as witnesses at
the reference hearing. He fails to articulate why this office would need to
be removed from the case under the circumstances. Under RPC 3.7(b) a
“lawyer may act as advocate in a trial in which another lawyer in the
lawyer’s firm is likely to be called as a witness unless precluded from
doing so by Rule 1.7 or Rule 1.9.” Petitioner has not shown that either
RPC 1.7 or 1.9 would be violated by a deputy prosecutor handling a
reference hearing and calling another prosecutor to testify at the hearing.

The reference hearing is not a criminal trial and would not be before a
jury. Generally, the appearance of fairness doctrine does not apply to
prosecutors. See State v. Finch, 137 Wn.2d 792, 808-09, 975 P.2d 967,
cert. denied, 528 U.S. 922, 120 S. Ct. 285, 145 L. Ed. 2d 239 (1999). The
Court should deny this request to have this office removed from handling
any future hearings in this case as petitioner has not shown any legal
justification for this request.

The State also disputes, for lack of sufficient information at this
time, the existence of the mitigation evidence presented in petitioner’s

affidavit.

D. CONCLUSION.

For the foregoing reasons, the Court should dismiss this petition as

petitioner has failed to show that he has suffered actual prejudice from
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error of constitutional magnitude. Petitioner was convicted following a

constitutional trial that was untainted by any deficient performance by his

attorney. While his attorney was deficient in during plea negotiations, the

deficient performance did not impact the truth finding function of the trial-

it did not render the trial unfair or the outcome unreliable. Petitioner has

failed to demonstrate that this “benchmark” of an ineffective assistance

claim is present in his case.

DATED: MAY 16, 2008

GERALD A. HORNE

Pierce County

Prosecuting Attorney

Ll ot

KATHLEEN PROCTOR
Deputy Prosecuting Attorney

WSB # 14811

Certificate of Service: (/\‘
The undersigned certifies that on this day she delivered by

U.S. mail or
ABC-LMI delivery to the attorney of record for the appella\ﬁl‘md appellant

c/o his attorney true and correct copies of the document to which this certificate
is attached. This statement is certified to be true and correct under penalty of

perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date belqw.
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APPENDIX “A”

Judgment and Sentence
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JUt 18 2003

DEPT. 7
IN OPEN COURT
3

JUL 18

Pierce Coun
By

DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE CO'

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO: 02-1-06037-6
R
DARNELL KEENO CRAWFORD, WARRANT OF COMMITMENT
1) [J County Jail
2) P4 Dept. of Corrections
Defendant. | 3) (] Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punihed as specified in the Judgment and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a full end carrect copy of which is
attached hereto.

[ 11 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
clasaification, confinement and placement as ordered in the Judgment and Sentence.
(Sentence of confinement in Pierce County Jail).

2 YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to
the proper officer of the Department of Carections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE
COMMANDED to receive the defendant for classification, confinemnent end placement
as ordered in the Judgment and Sentence (Sentence of confinement in Department of
Corrections custody).

Office of Prosecuting Attomey

946 County-City Building
WARRANT OF Tacoma, Washington 98402-2171
COMMITMENT -3 Teleohone: (253) 798-7400
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[ 13 YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant for
classification, confinement and placement as ardered in the Judgment and Sentence.
(Sentence of confinement or placement not covered by Sections 1 and 2 above).

vast:_ 1. /803

Jubga

KEVIN STOCK -~

CLERK

By:

CERTIFIED COPY DELIVERED TO SHERIFF

JUL 18 289 ALoonia Vomanay

STATE OF WASHINGTON
4
County of Pierce

I, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this foregoing
instrument is a true and correct copy of the
original now on file in my office.
IN WITNESS WHEREOCF, I hereunto set my
hand and the Seal of Said Court thia

day of "

KEVIN STOCK, Clak
By: Deputy

Ikw

WARRANT OF
COMMITMENT 4

-

[ I ad

EPUTY CLERK,

ey e

Office of Prosccuting Attomey
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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5

¢ " Depry
o JUL-2 1 2003 N OPEN COURT
L{P"r : SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT JU'. ' 8 003

Plerce Co
10 || STATE OF WASHINGTON, IS
Plaintiff, | CAUSENO. 02-1-06037-6 DEPUTY
1
e GMENT AND SENTENCE (3S)
12 Prison
DARNELL KEENO CRAWFORD [ [ Jail One Year or Less
13 Defendant. | [ ] First-Time Offender
[ 1808A
14 | sID: walssossis { ]DOSA
DOB: 1/13/1966 { ] Bresking The Cydle (BTC)
e s
g L HEARING
1.1 A sentencing hearing washeld and the defendant, the defendant's law yer and the (deputy) proseauting
{ 17 aitormey were present.
18 IL FINDINGS

19 There being no reason why judgment should not be pronounced, the court FINDS:

20 21  CURRENT OFFENSE(S): The defendant was found guilty on 4/16/2003
prer g by [ ] plea [ X] jury-verdict [] bench trial of:

22 COUNT | CRIME RCW DATE OF INCIDENTNO.
CRIME
23 I Robbay in the First Degree (AAA3) 9A.56.190/ 12/26/2002 | 023600827
9A.56.200(1}(a}1)
24 I Assault in the Second Degree (E28) 9A.36 021(1){(A) 12/26/2002 | 02360082 |
25 ||  ascharged in the Original Information
26 [ ] Current offenses encompassing the same criminal conduct and counting as one crime in determining
ey the offender scare are (RCW 9.94A.589):
harlo27 { ] Other current convictions listed under different cause numbers used in calculating the offender score

28 are (lig offense and cause number):

Office of Prosecuting Attomey

Seo-CoarysCity Buildi
JUDGMENT AND SENTENCE (JS) Tacoma, Washington 98402.2171

elony) (5/2002) 1of _ Telephone: (253) 798-7400
FlmCEB Rl —— 03 9.0 57409
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22 CRIMINAL HISTORY (RCW 9.94A 525%):

" { CRIME DATE OF SENTENCING DATE OF Aol TYPE

SENTENCE COURT CRIME ADULT | OF

i (County & State) JUv CRIME

1_| Freud Use of CC 2111993 Jefferson Co, KY 9/7/92 A NV
2 | Fraud Use of CC U293 Jefferson Co,, KY 10/19/92 A NV
3 | Sexual Abusgel 9/23/93 Jefferson Co,, KY 12/16/91 A \'A
4 | Bail Jump 9/23/93 Jefferson Co,, KY _1/28/93 A NV
$ | Freud Use of CC W21/93 Jefferson Co,, KY 3/8/93 A NV
6 | UPOF 2 11/11/93 Pierce Co, WA | 2/8/97 A NV
7_| Robbery 2 3/24/98 Pierce Co., WA H16/97 A \'4
8 | PSP2 3/24/98 Pierce Co, WA | 10/5/97 A NV

[ } Thecourt finda that the following prior convictions are one offense for purposes of determining the

offender scare (RCW 9.94A.525): A PMW V\\((/u o F Q NP QB

23 SENTENCING DATA:

COUNT [ OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD | MAXIMUM
NO. SCORE LEVEL (not including enhmncementd | ENHANCEMENTS RANGE TERM
(ncluding enhmcementd
I 9+ X Life Life Life
I a v Life Life Life

* (¥F) Firearm, (D) Other deadly weapang, (V) VUCSA in a protected zone, (VH) Veh. Hom, See RCW 46.61.520,
(IP) Juvenile present.

24 EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional

sentence [ ] above([ ] below the standard range for Count(s) . Findings of fact and conclusions
of law are attached in Appendix 24. TheProsecuting Attorney [ ] did[ ] did not recommend a aimilar
sentence.

25 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total emount
owing, the defendant's pest, present and future ability to pay legal financial obligations, including the
defendant's financial resources and the likelihood that the defendant's status will change. The court finds
that the defendant has the ability or likely future ability to pay the legal financial obligations imposed
herein. RCW 9.94A.753.

[ ] The following extreordinary circumstances exist that make restitution insppropriate (RCW 9.94A.753):

26 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or
plea agreements are{ ) attached (\[},as follows: Life w/o possibility of release, $110 cc, $500 cvpa, DNA
testing, $100 for DNA testing, no with victims

oI. JUDGMENT

31 The defendent is GUTLTY of the Counts and Charges listed in Paragraph 2.1.
32 [ ] The court DISMISSES Counts [ ] The defendant is found NOT GUILTY of Counts

Office of Prosccuting Attomey

V- PPN - ity Buildi

JUDGMENT AND SENTENCE (JS) Tacoma, Washinglon 98402-2171

(Felony) (5/2002) Pege 2 of Telcphone: (253) 798-7400
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IV. SENTENCE AND ORDER
IT IS ORDERED:

4.1 Defendant shall pay to the Clerk of this Court: @isrce County Clerk, 930 Tacoma Ave #110, Tacoma WA 98402

JASS CODE
RIN/RIN $ Restitution to:
s Regtitition to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PCV $__ 50000 Victim assessment RCW 7.68.035
BLD $ 100.00 _Biological Sample Fee R
CRC $ Court coetg, including RCW 9.94A.030, 9.94A_503, 10.01.160, 10.46.190
Criminal filing fee  $_110.00 FRC
Witness costs $ WFR
Sheriff servicefees $ SFR/SFS/SFW/WRF
Jury demand fee $ JFR
Other $
PUB $ Fees for court appointed Attorney RCW 9.94A 030
s Other costs for :
$ )10 TOTAL RCW 9.94A.760

[ ) The above total does not include all restitution or other legal financial cbligations, which may be set by
leter order of the court. An agreed restitution order may be entered RCW 9.94A.753. A restitution

hearing:
{ ] shall be set by the prosecuter.
[ ] is scheduled for
[ JRESTITUTION. Order Attached
[X] The Department of Corrections (DOC) may immediately issue a Notice of Payroll Deduction

RCW 9.94A.200010.

[X] All payments shall be made in accordance with the policies of the clerk and on a schedule established
by DOC, commencing immediately, unless the court specifically scts forth the rate here: Not less than

$ per month commencing . RCW 9.94A.760.

[ ]1In additionto the cther costs imposed herein, the court finds that the defendant has the means to pay for
the cost of incarceration and is ardered to pay such costs at the statitory rate. RCW 9.94A.760.

[ ] The defendant shall pay the costs of sarvices to collect unpaid legal finencial obligations. RCW
36.18.190.
The financial obligetions imposed in this judgment shall bear interest from the date of the judgment until payment in
full, at the rate applicable to civil judgmenta RCW 10.82.090. An award of costs on eppeal against the defendant
may be added to the total legal financial obligations. RCW 10,73,
42 [ 1HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as
soon as possible and the defendant shall fully cooperate in thetesting RCW 70.24.340,

[X] DNA TESTING. The defendant ghall have & blood/biclogical sample drawn for purposes of DNA
identification enalysis and the defendant shall fully cooperate in the testing.  The eppropriate agency, the

Office of Prosecuting Attomey

wo-Commy*City Buildi
JUDGMENT AND SENTENCE (JS) Tacoms, Weshingion 98402-2171

(Felony) (5/2002) Page 3 of Teleohone: (253) 798-7400
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county or DOC, ehall be regponsible for obtaining the sample prior to the defendant’ 8 release from
confinement. RCW 43.43.754,

The defendant shall not have contact with (name, DOB) including, but not
limited to, personal, verbal, telephonic, written or contact through a third party for years (not to
exceed the maximum stahitory sentence).

[ ] Damestic Violence Protection Order or Antiharasament Order is filed with this Judgment and Sentence.
OTHER:

43

44

BOND IS HEREBY EXONERATED

CONFINEMENT OVER ONE YEAR. PERSISTENT OFFENDER. The defendant was found to be a
Persistent Offender.

l
The court finds Count &gv_Lf is amost serious offense and that the defendant has
been convicted on at least two geparate occasions of most serious offense felonies, at least one of
which occurred before the commission of the other most serious offense for which the defendant was
previously convicted

[ 1 The court finds Count in ® arime listed in RCW 9.94A.030(31)(b)(i) (e.g., rape
in the firet degree, rape of a child in the firat degree (when the offender was gixteen years of age or
older when the offender committed the offense), child molestation in the first degree, rape in the
second degree, rape of a child in the second degree (when the offender was eighteen years of age or
older when the offender committed the offense) or indecent liberties by forcible compulsion; or eny of
the following offenses with a finding of sexual motivation: murder in the firet degree, murder in the
second degree, hamicide by abuse, kidnapping in the first degree, kidnapping in the second degree,
assauit in the firet degree, assault in the second degree, assault of a child in the first degree, or burglary
in the first degree; or an ettempt to commit eny arime listed in RCW 9. 94A. 030(31)(b)(i)), and that the
defendant has been convicted on at least one separate occagion, whether in this state or elsewhere, of a
crime listed in RCW 9.94A.030(31)(b)(i) or any federal or out-of-state offense or offense under prior
Washington law that is camparable to the offenges listed in RCW 9,94A.030(3 1)(b)().

Those prior convictions are included in the offender score as listed in Section 2.2 of this Judgment and
Sentence. RCW 9.94A.030, RCW 9.94A.

(2) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of total
confinement in the custody of the Department of Corrections:

Life without the possibility of early releaseon CoutS _J= g TL
months on Count
months on Count
months on Count

Oﬂ‘ ice of Prosccuting Attomey

6=Coemy=City Building
Tacoma, Washington 98402-2171
,Telephone: (253) 798-7400
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Acual number of months of total confinement ordered is: Life without the possibility of early release.

(b) CONSECUTIVE/CONCURRENT SERTENCES. RCW9.94A.589. All counts shall be served
concurrently, except for the portion of those counts for which there is a special finding of fircarm or
other deadly weapon as set forth above at Section 2.3, and except for the following counts which ghall
be served conseattively:

The sentence herein shall run consecutively to all felony sentences in other cause numbers that were
imposed prior to the cammigaion of the crime(s) being sentenced

The sentence herein shall run concurrently with felony sentences in other cause numbers that were
imposed subsequent to the commisgion of the crime(s) being sentenced unless otherwise set forth here
[ ] The sentence herein shall run consecutively to the felony sentence in cause mumber(s)

The sertence herein shall run consecutively to all previously imposed misdemeenor sentences unless
otherwise get forth here:

Confinement shall commence immediately unless otherwise set forth here:
OTHER:

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to eny personal restraint petition, state habeas carpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supervision of the Department of Carrections for a period up to
10 ycars from the date of setence or release from confinement, whichever is longer, to assure payment of
all legal financial obligations unless the court extends the criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s compliance with payment of the legal financial obligations, until the cbligation is
completely satisfied, regardless of the statutory maximum for the crime. RCW 9.94A.760 and RCW
9.94A_505.

NOTICE OF INCOME-WITHHOLDING ACTION. If the court hasnot ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice
of payroll deduction without notice to you if you are more than 30 days past duc in monthly payments in en
amourt equal to or greater than the amount payable for onemonth. RCW 9.94A.7602. Other income-
withholding action under RCW 9. 94A may be taken without further notice. RCW 9. 94A.7602.

RESTITUTION HEARING.

[ ] Defendant waives any right to be present at any restitution hearing (defendents initials);

Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violation.
RCW 9.94A,. 634,

FIREARMS. Y ou must immediately surender any concealed pistol license and you may not own, use or
possess any firearm unless your right to do so is restared by a court of record. (The court clerk shall
Office of Prosccuting Attorney

JUDGMENT AND SENTENCE (JS)

YROTOUMY*City Building
Tacoma, Washington 98402-2171

(Felony) (5/2002) Pege S of Teleohone: (253) 798-7400
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forward a copy of the defendant's driver's license, identicard, or comparable identification to the
Department of Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047.

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

58 OTHER:

DONE in Open Court and in the presence of the defendant this date;

L&
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Print name:

Davnell Cl’lu\)ﬁ/z{

WSB # [élL,CD

DEPT. 7
INOPENCOURT

JuL 18 403

Pierce Coun erk

B
Y DEPUTY,

Office of Prosccuting Attorney
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CERTIVICATE OF CLERK
CAUSE NUMBER of this case: 02-1-06037-6

I, KEVIN STOCK Clerk of this Court, certify that the foregoing isa full, true and comrect copy of the Judgment and
Jentence in the abov e-entitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: » Deputy Clerk

Office of Prosccuting Attomey

ccutin
JUDGMENT AND SENTENCE (J5) Tocome, Washiogion 984522171

(Felony) (5/2002) Pege 7 of Telephone: (253) 798-7400




(rer

il

-
=
e
—e

Wrer

i

10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

26

27

28

SIDNo. 'WA18408518

(f no SID take fingerprint card for State Patrol)

FBINo. UNKNOWN
PCNNo UNKNOWN

Aliagsname, SSN, DOB:

4128 772172882 #AB25

02-1-06037-6

i
DEPT. "
IN OPEN COURY

JuL 18,2003

IDENTIFICATION OF DEFENDANT

Date of Birth  1/13/1966

Race: Ethniclty: Sex:
[1] Asian/Pacific [X] Bladk/African- {} Coucasian []  Hispanic [X] Male
Islander American
[] Native American [] Other: : [X] Non- [] Female
Hispanic
FINGERPRINTS
Left Thumb

DEFENDANT'S ADDRESS: _

Office of Prosecuting Aftomney

JUDGMENT AND SENTENCE (JS)

(Felony) (5/2002) Page 8 of

=-Beowmy=City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




APPENDIX “B”

Mandate and Opinion



Ry

P 2N ]

02-1-06037-6 26745008  MND

THE SUPREME COURT OF WASH

STATE OF WASHINGTON,
Petitioner,
V.
DARNELL KEENO CRAWFORD,

Respondent.

01-03-07

CERTIFIED copy -

FILED
. .cup:rw%ﬁfza
| STATE OF WAINGTON

001 A -2 A @51

w0t
BY C.J. MERR “‘3\3&&.‘% of
_ ,L“m 3 8
CLERA WS ol

: X W w&?‘\g‘%
. o lo

cOpaeks

TON
| MANDATE
!

NO. 77532-0

C/A No. 30650-6-11
i

Pierce County
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. )
THE STATE OF WASHINGTON TO:  The Superior Court of the State of Washington

in and for Pierce County.

The opinion of the Supreme Court of the State of Washington filed on December 7, 2006,

became final in the above entitled cause on December 27, 2006. This cause is mandated to the

superior court from which the appeal was taken for flrther proceedings in accordance with the

attached true copy of the opinion.

Pursuant to Rule of Appellate Procedure 14.3, costs are taxed as follows: Costs in the
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SUPREME COURT, SéIEE OF WASHINGTON
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CHIjF JUSTICE

SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
: )
Petitioner, ) No. 77532-0
)
v. )
) EN BANC
DARNELL KEENO CRAWFORD, )
)
Respondent. ) Filed DEC 0 7 2006
)

FAIRHURST, J. — Respondent Darnell Keeno Crawford was
convicted of first degree robbery' and second degree assault’ after stealing an
MPEG’-1 Audio Layer 3 (MP3) player from a Tacoma Best Buy store and
showing a handgun to the store employees who pursued him into the parking lot.
Taking into account Crawford’s prior criminal convictions, the Pierce County

Superior Court sentenced him to a life sentence without the possibility of parole

under the Persistent Offender Accountability Act (POAA), RCW 9.94A.570.

' RCW 9A.56.190, .200(1)(a)(i).
2 RCW 9A.36.021(1)(c).
* Moving picture experts group.
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State v. Crawford, No. 77532-0

Before the Court of Appeals, Crawford raised two issues related to pretrial notice.
First, Crawford contended that due process requires the State to provide pretrial
notice that the defendant faces a mandatory life sentence. Second, Crawford
alleged that his attorney provided ineffective assistance of counsel by failing to
examine his prior out-of-state conviction and advise him that, if convicted, he
faced a life sentence.

In a published opinion, Division Two of the Court of Appeals vacated the
judgment of the trial court, holding that Crawford was denied procedural due
process and the effective assistance of counsel. State v.-Crawford, 128 Wn. App.
376, 115 P.3d 387 (2005). We find that Crawford was not denied due process or
effective assistance of counsel and reverse the Court of Appeals.

I. FACTS

Initiative 593, the POAA, commonly known as the “three strikes law™ was
adopted by voters in 1993. State v. Manussier, 129 Wn.2d 652, 659, 921 P.2d 473
(1996) (citing State of Washington Voters Pamphlet, General Election 4 (Nov. 2,
1993)). Under the POAA, trial courts are required to sentence “persistent
offenders” to life in prison without possibility of parole. RCW 9.94A.570.% A

“persistent offender” is an offender who has been convicted of any felony

“Notwithstanding the statutory maximum sentence or any other provision of this chapter,
a persistent offender shall be sentenced to a term of total confinement for life without the
possibility of release or, when authorized by RCW 10.95.030 for the crime of aggravated murder
in the first degree, sentenced to death.” RCW 9.94A.570.

-2-
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considered a “most serious offense” under former RCW 9.94A.030(28) (2002) and
who has twice previously been convicted of such offenses or equivalent offenses in
other states. Former RCW 9.94A.030(32)(a)(i), (ii) (2002).

On December 26,.2002, a Best Buy employee noticed an MP3 box missing
from a display and saw what appeared to be an outline of the box in Crawford’s
jacket.” The employee relayed his suspi.cions to a store manager, who approached
Crawford and asked him to stop as he walked toward the exit. Crawford continued
walking and, as he exited the store, an electronic sensor activated an alarm. The
manager and another employee pursued Crawford into the parking lot, repeatedly
asking him to drop the merchandise. Crawford continued walking. At one point he
pulled out a gun and showed it to the individuals who were following him.
Crawford then got into a waiting car and left the scene. He was later apprehended
by Tacoma police. The State charged Crawford with first degree robbery and
second degree assault.

Crawford has an extensive criminal history, including a 1998 Washington
conviction for second degree robbery® in Pierce County, and a 1993 Kentucky
conviction for first degree sex abuse.” While the prosecutor and the defense were

aware of Crawford’s prior Pierce County convictions and realized that the second

5 The parties do not dispute the facts underlying Crawford’s conviction.
$ RCW 9A.56.190, .210.
"Ky. Rev. Stat. Ann. § 510.110.
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degree robbery conviction qualified as a strike offense, neither was aware of the
Kentucky conviction.

The State calculated Crawford’s offender score as a five for each count and,
at a January 2003 pretrial conference, provided the defense with a criminal history
compilation reflecting only Crawford’s Pierce County convictions. At that time
the State offered to recommend a sentence at the low end of the standard range, 57
to 75 months, in exchange for Crawford’s guilty plea.® By February 2003, the
State learned of Crawford’s Kentucky criminal history and provided the defense
with a new criminal history compilation.

Even after learning of Crawford’s Kentucky history, neither party
investigated the conviction. The parties did not engage in fqrther plea
negotiations. Thus Crawford continued to believe his standard range to be 57 to 75
months. Under this assumption, Crawford and his attorney decided to proceed to
trial. Following a jury trial, Crawford was found guilty of first degree robbery and
second degree assault.

By May 15, 2003, several weeks after trial, the prosecutor thoroughly
reviewed Crawford’s Kentucky sex abuse conviction and determined it to be a

t

strike offense, the equivalent to the Washington crime of child molestation in the

8 The “Offer and Sentencing Worksheet” notes that count I, first degree robbery, carries a
standard range of 57 to 75 months, and that count II, second degree assault, carries a standard
range of 22 to 29 months. Under the State’s original offer, Crawford’s sentences would have run
concurrently. Clerk’s Papers (CP) at 81.

-4-
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first degree.” The prosecutor notified Crawford’s attorney that, including the
Kentucky conviction, Crawford in fact had two prior strikes against him, making
him subject to a mandatory minimum sentence under the POAA.

Crawford retained new counsel and filed a posttrial motion for dismissal or
alternately for a new trial. At the posttrial hearing on the motion to dismiss,
Crawford testified that had he known before trial that he faced a potential life
sentence, he would have accepted the prosecutor’s offer.'® Verbatim Report of
Proceedings (July 18, 2003) (VRP) at 277. Crawford’s trial attorney testified that
she had not investigated Crawford’s Kentucky conviction because she assumed it
had been a misdemeanor. Id. at 302. She made this assumption because, in her
experience, prosecutors in Pierce County typically provided “persistent offender
notices” prior to trial in three strikes cases, an action which had not been taken
here. Id. at 299.

Finally, while no mitigation evidence had been presented by the defense
either before or at trial, at the posttrial hearing the defense called a mitigation
specialist who testified that she would have put together a mitigation package for

Crawford had she been notified that he faced a third strike. Id. at 294-95. She

? RCW 9A.44.083.

' In a sworn statement filed after trial, the deputy prosecutor stated that even if Crawford
had accepted her original offer, she had never offered to allow him to plead guilty to anything
but a strike offense. CP at 85.

-5
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further stated that she had put together 12 mitigation packages in cases involving a
potential third strike, all of which had been accepted by the prosecutor. Id. at 291.
The trial court denied Crawford’s motion to dismiss and imposed a
mandatory minimum sentence of life in prison without possibility of parole. In a
published opinion, the Court of Appeals vacated the judgment of the trial court,
finding that Crawford was denied procedural due process and denied the effective
assistance of counsel. Crawford, 128 Wn. App. at 385. Judge J. Robin Hunt
partially dissented, arguing that Crawford’s conviction should be reversed solely
on the ineffective assistance of counsel claim. Id. (Hunt, J., dissenting in part).
The State appealed to this court, contending that due process does not require
pretrial notice of the possibility of a life sentence under the POAA and that
Crawford was not denied effective assistance of counsel.
II. ISSUES
A.  Whether procedural due process requires that a criminal defendant receive
pretrial notice of a possible life sentence under the POAA.
B.  Whether Crawford was denied effective assistance of counsel when his
attorney failed to examine his prior out-of-state conviction and advise him

that, if convicted, he faced a life sentence.




14738 i-/4-2887 BBE7E

State v. Crawford, No. 77532-0

111, ANALYSIS

A.  Procedural due process does not require that a criminal defendant receive
pretrial notice of a possible life sentence under the POAA.

The right to procedural due process is guaranteed under the Washington
éonstitution article I, section 3'' and the United States Constitution amendments
V'? and XIV, section 1."” The Washington Constitution provides the same scope
of protection as the United States Constitution. Manussier, 129 Wn.2d at 679.

We have found that the POAA is “a sentencing statute and not a statute
defining the elements of a érime.” State v. Thorne, 129 Wn.2d 736, 779, 921 P.2d
514 (1996) (emphasis added). As a spntencing statute, the POAA allows, but does
not mandate, notification to offenders who have been convicted of a “most serious
offense.” Id. at 779 (citing former RCW 9.94A.393 (1994), recodified as RCW
9.94A.561'* (Laws OF 2001, ch. 10, § 6)). The legislature has the authority to set
such sentencing procedures. Id. at 778 (citing State v. Ammons, 105 Wn.2d 175,

180, 713 P.2d 719, 718 P.2d 796 (1986)). We will not mandate greater procedural

protections than those required by statute unless those requirements violate a

'"“No person shall be deprived of life, liberty, or property, without due process of law.”
Wash. Const. art. I, § 3.

'*No person shall . . . be deprived of life, liberty, or property, without due process of law
....” U.S. Const. amend. V.

B«No state shall . . . deprive any person of life, liberty, or property, without due process
oflaw....” U.S. Const. amend. XIV, § 1.

A sentencing judge, law enforcement agency, or state or local correctional facility
may, but is not required to, give offenders who have been convicted of an offense that is a most
serious offense as defined in RCW 9.94A.030 either written or oral notice, or both, of the
sanctions imposed upon persistent offenders.” RCW 9.94A.561 (emphasis added).

-7-
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constitutional guaranty. Thorne, 129 Wn.2d at 778. Thus, we will not require
pretrial notice of possible sentencing under the POAA unless the lack of notice
allowed under the statute violates the defendant’s right to procedural due process.
The State argues that the Court of Appeals decision below conflicts with
United States Supreme Court precedent and our previous decisions regarding the
POAA. In concluding that Crawford was denied due process, the Court of Appeals
relied on Thorne where we found due process did not require that a formal charge
be filed in order to sentence a defendant as a persistent offender. 129 Wn.2d at
779. But because there was actual notice given to the defendant in Thorne, we left
open the possibility of “cases in which the failure to give notice would have
constitutional implications.” Id. at 781. Relying on our dicta in Thorne, the Court
of Appeals found Crawford to be such a case, noting that “[i]t is fundamentally
unfair for the State not to notify a person before trial that he may be subject to a
mandatory sentence of life without parole. The person needs to know that such a
sentence is possible when deciding . . . whether trial or plea is the better
alternative.” Crawford, 128 Wn. App. at 383. In reaching its holding, the Court of
Appeals cited “many times” in which Washington courts have held that “due
process requires the State to formally allege a mandatory minimum term in its
information.” Jd. at 381 n.10. But these cases simply illustrate the rule that

prosecutors must set forth their intent to seek enhanced penalties for the underlying

-8-
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crime in the information and are not applicable where, as here, a defendant faces
potential sentencing consequences because of convictions for prior crimes."
Contrary to the Court of Appeals decision below, the United States Supreme
Court and this court have repeatedly rejected the argument that pretrial notice of
enhanced penalties for recidivism is constitutionally required. In Olyer v. Boles,
the United States Supreme Court held that due process does not require the State to
give criminal defendants notice that they may be subject to an habitual offender
sentence prior to trial on the substantive offense. 368 U.S. 448, 452, 82 S. Ct. 501,
7 L. Ed. 2d 446 (1962). The Court also found, however, that where a
determination of whether é defendant is an habitual offender is separate from the
criminal charges, due process does require that a defendant receive reasonable
notice and an opportunity to be heard relative to the recidivist charge. /d.
Similarly, we have recognized that while due process requires that the
defendant receive formal notice of criminal charges, “we do not extend such

constitutional notice to the penalty exacted for conviction of the crime.” State v.

1S See, e.g., In re Pers. Restraint of Bush, 95 Wn.2d 551, 553, 627 P.2d 953 (1981)
(noting that deadly weapon allegations must be included in the information where defendant is
charged with robbery while armed with a deadly weapon); State v. Theroff, 95 Wn.2d 385, 622
P.2d 1240 (1980) (remanding for resentencing where jury found by special interrogatory that
defendant was armed with deadly weapon upon commission of the crime but prosecutor had
neglected to file notice advising defendant that the State intended to seek an enhanced penalty);
State v. Frazier, 81 Wn.2d 628, 633, 503 P.2d 1073 (1972) (“Where a factor aggravates an
offense and causes the defendant to be subject to a greater punishment than would otherwise be
imposed, due process requires that the issue . . . must be presented to the jury . . . before the court
can impose the harsher penalty.” (citing State v. Nass, 76 Wn.2d 368, 456 P.2d 347 (1969))).

-9-
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Clark, 129 Wn.2d 805, 811, 920 P.2d 187 (1996) (citing State v. Lei, 59 Wn.2d 1,
3, 365 P.2d 609 (1961)). We have previously applied this reasoning in Lei, where
we upheld a defendant’s sentence as an habitual offender under RCW 9.92.090.'
59 Wn.2d at 2. There the petitioner was found guilty of robbery and, before being
sentenced, the State filed supplemental information alleging prior out-of-state
convictions. Id. We found that formal notice was not required because the
habitual offender statute did not establish a substantive offense, but instead
established that a mandatory penalty be imposed upon a third felony conviction.
Id. at3.

Finally, in specifically addressing the POAA, we have noted that because
essential elements of a crime must be stated in a charging document, the POAA
would violate a defendant’s due process rights only if it created a seﬁarate offense
that was not set forth in the charging document. Thorne, 129 Wn.2d at 779 (citing
State v. Kjorsvik, 117 Wn.2d 93, 812 P.2d 86 (1991)). But since the POAA does

not define the elements of a crime, we have held that prior convictions resulting in

'S RCW 9.92.090 states:

Every person convicted in this state of any crimes of which fraud or intent to
defraud is an element, or of petit larceny, or of any felony, who shall previously
have been convicted, whether in this state or elsewhere, of any crime which
under the laws of this state would amount to a felony, or who shall previously
have been twice convicted, whether in this state or elsewhere, of petit larceny, or
of any misdemeanor or gross misdemeanor of which fraud or intent to defraud is
an element, shall be adjudged to be an habitual criminal and shall be punished by
imprisonment in a state correctional facility for not less than ten years.

-10-
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a life sentence under the POAA need not be pleaded in the information, submitted
to a jury, or proved beyond a reasonable doubt. State v. Wheeler, 145 Wn.2d 116,
117, 34 P.3d 799 (2001).

Because the POAA is a sentencing statute, Crawford had no constitutional
right to pretrial notice that he faced the possibility of being sentenced as a
persistent offender. As required under Olyer, 368 U.S. at 452, Crawford was, in
fact, given notice and the opportunity to be heard before being sentenced. VRP
(July 18, 2003) at 335.

We clarify today that pretrial notice of a possible sentence under the POAA
is not constitutionally mandated. In so doing, we acknowledge that é rule requiring
such notice in all circumstances would “place a difficult burden on the imposition
of a recidivist penalty” since the fact of such prior convictions is often not known
to prosecutors before trial. Olyer, 368 U.S. at 452 n.6. We emphasize, however,
that where a possible life sentence is at stake, providing notice is the best practice.
Thorne, 129 Wn.2d at 780-81. While the constitution does not guarantee a right to
plea bargain, we recognize that notice provides a criminal defendant with the
important opportunity to weigh his or her options and to intelligently decide
between accepting a plea bargain and proceeding to trial. Manussier, 129 Wn.2d
at 681 n.118 (citing Weatherford v. Bursey, 429 U.S. 545, 97 S. Ct. 837, 51 L. Ed.

2d 30 (1977)); Crawford, 128 Wn. App. at 383.

-11-
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B.  Crawford was not denied effective assistance of counsel when his attorney
failed to examine his prior out-of-state conviction and advise him that, if
convicted, he faced a life sentence.

A criminal defendant has the right to assistance of counsel under the sixth
amendment to the United States Constitution. We consider this right to be “‘the
right to the effective assistance of counsel.”” Strickland v. Washington, 466 U.S.
668, 686, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984) (quoting McMann v.
Richardson, 397 U.S. 759, 771, n.14, 90 S. Ct. 1441, 25 L. Ed. 2d 763 (1970)).
To show that counsel provided ineffective .assistance, a defendant must show:

(1) defense counsel’s representation was deficient, i.e., it fell below

an objective standard of reasonableness based on consideration of all

the circumstances; and (2) defense counsel’s deficient representation

prejudiced the defendant, i.e., there is a reasonable probability that,

except for counsel’s unprofessional errors, the result of the
proceeding would have been different.

State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995) (citing State v.

Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987)). Reversal of a lower court

decision is required where the defendant demonstrates both deficient performance

and resulting prejudice. Strickland, 466 U.S. at 687. We address performance and
prejudice in turn. Because we find Crawford has not demonstrated actual
prejudice, we also conclude that he was not denied effective assistance of counsel.

The State argues that the Court of Appeals erred in finding deficient

performance because “[t]he court gave no weight to the fact that trial counsel had

-12-
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inquired of [Crawford] as to the nature of his prior convictions and that his
representations led her to believe that the out of state convictions were not
serious.” Suppl. Br. of Pet’r at 14. We disagree with the State and conclude that
the Court of Appeals correctly found counsel’s performance deficient. Even if
counsel gave weight to Crawford’s wishes in proceeding to trial, it was
unreasonable under the circumstances to neglect .to investigate Crawford’s prior
convictions.

In evaluating a claim for ineffective assistance of counsel, “the performance
inquiry must be whether counsel’s assistance was reasonable considering all the
circumstances.” Strickland, 466 U.S. at 688 (emphasis added). In engaging this
inquiry, we are highly deferential to the performance of counsel. Id at 689. A
defendant can overcome the presumption of effective representation by
demonstrating “that counsel failed to conduct appropriate investigations.” Thomas,
109 Wn.2d at 230 (citing State v. Jury, 19 Wn. App. 256, 263, 576 P.2d 1302
(1978)). The defendant may also meet this burden by demonstrating “the absence
of legitimate strategic or tactical reasons supporting the challenged conduct by
counsel.” McFarland, 127 Wn.2d at 336; see also State v. Lord, 117 Wn.2d 829,
883, 822 P.2d 177 (1991); State v. Adams, 91 Wn.2d 86, 90, 586 P.2d 1168 (1978).

The State contends that the Court of Appeals erred in finding deficient

performance under our decisions in /n re Personal Restraint of Jeffries, 110 Wn.2d

-13-
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326, 752 P.2d 1338 (1988) and State v. Benn, 120 Wn.2d 631, 663-65, 845 P.2d
289 (1993). The State’s comparison is misplaced. In Jeffries, we denied an
ineffective assistance of counsel claim where defense counsel neglected to call
witnesses whose testimony would have provided mitigation evidence. We found
counsel’s actions reasonable because the defendant had specifically stated his
wishes that the witnesses not testify and, furthermore, because calling the
witnesses likely would have resulted in the defendant’s extensive criminal record
being put before the jury in rebuttal. Jeffries, 110 Wn.2d at 331-33. In Benn, we
denied an ineffective assistance of counsel claim where the defendant claimed
defense counsel had failed to adequately investigate mitigating factofs to present
prior to the filing of a special sentencing notice. We found that counsel made a
tactical decision to offer limited mitigation evidence after conferring with the
defendant, since other mitigation evidence would have been inconsistent with
defense strategy. Benn, 120 Wn.2d at 663-65.

Like Jeffries and Benn, here, defense counsel did comply with Crawford’s
wishes in rejecting the State’s plea offer. VRP at 310. But unlike Benn and
Jeffries, there was no tactical basis for counsel’s performance. The State alerted
defense counsel a month prior to trial of the Kentucky conviction. /d. at 301.
Defense counsel did not investigate the conviction even though the information

given to her by the State indicated that the Kentucky conviction qualified as an

-14 -



14738 1i/4-2887 86886

State v. Crawford, No. 77532-0

“adult felony” con‘viction. Id. at 309. A reasonable attorney who knew of her
client’s extensive criminal record and out-of-state conviction would have
investigated prior to recommending trial as the best option. Because there was no
tactical reason for such behavior, we find that counsel’s failure to investigate
Crawford’s criminal history amounted to unreasonable performance.

The State next contends that the Court of Appeals erred in finding defense
counsel’s performance prejudicial to Crawford. Crawford alternately argues that
the Court of Appeals reached the correct conclusion because, had Crawford “been
informed of the severity of [the] potential penalty he faced, mitigating evidence
could have been prepared and presented on his behalf and ple;'a negotiations . .
could have been undertaken.” Resp’t’s Reply to Pet. for Review at 5-6. We agree
with the State and find that Crawford has not demonstrated prejudice.

Even deficient performance by counsel “does not warrant setting aside the
judgment of a criminal proceeding if the error had no effect on the judgment.”
Strickland, 466 U.S. at 691. A defendant must affirmatively prove prejudice, not
simply show that “the errors had some conceivable effect on the outcome.” Id. at
693. In doing so, “[t]he defendant must show that there is a reasonable probability

that, but for counsel’s unprofessional errors, the result of the proceeding would

-15 -
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have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.”'’ Id. at 694 (emphasis added).

Even though Crawford testified that he would have pleaded guilty to a
lengthy sentence rather than proceed to trial had he known that he faced a possible
third strike, he does not establish a “reasonable probability that, but for” his
counsel’s deﬁcien; performance, he would have avoided a life sentence. /d.

First, there is no indication that the prosecutor was willing to offer Crawford
the option of pleading guilty to a nonstrike offense. While the original “Offer and
Sentencing Worksheet” presented to Crawford does illustrate that the prosecutor
was willing to offer a sentence at the low end of the standard range for his charges,
it does not indicate that the State intended to charge Crawford with anything but a
strike offense. Furthermore, Crawford presents no evidence that the prosecutor
would have offered to allow him to plead guilty to a lesser offense had the p‘anies
understood the Kentucky conviction to be a strike offense.

Second, it is highly speculative to conclude that the prosecutor would seck to

charge a defendant with a nonstrike offense in such a case. As we have previously

noted, the POAA reduces a prosecutor’s flexibility in plea bargaining because the

'” We do not require the defendant to “guarantee” the outcome would have been
different as the dissent asserts. Dissent at 6. The test requires the defendant to show there is a
reasonable probability that the outcome would have been different absent counse!l’s ineffective
performance. The dissent’s attempt to minimize the test requirements by calling it a “mere
reasonable probability” verges on reducing it to a nullity.

-16 -
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list of “most serious offenses” is comprehensive and includes crimes Qith high
standard range sentences. Manussier, 129 Wn.2d at 681 n.118. Thus, “[a]
prosecutor considering a plea bargain in a case falling under [the POAA] would
usually be forced to choose between a relatively low standard range sentence and
life without parole. This virtually precludes the prosecutor from plea bargaining.”
Id. Given the limited flexibility prosecutors have in plea bargaining in such cases,
we are unwilling to speculate here that the prosecutor would have agreed to charge
Crawford with a lesser offense.

Third, the POAA grants no discretion to judges or prosecutors iﬂ the
sentencing of persistent offenders.'® Thorne, 129 Wn.2d at 768. The statutory
language is unambiguous: every persistent offender must be sentenced to life in
prison without possibility of parole. Jd. at 765. Thus, Crawford would necessarily
have been sentenced as a persistent offender unless the prosecutor had allowed him

to plead guilty to a nonstrike offense prior to sentencing.'

'8 The dissent challenges the relevance of our discussion of the State’s lack of discretion
to consider a plea bargain during the sentencing phase because Crawford was denied his
constitutional right to effective assistance of counsel pretrial. Dissent at 6 n.2. We discuss the
State’s lack of discretion at sentencing to underscore the fact that the defendant must show the
State would have considered a plea bargain pretrial in order to establish a reasonable probability
that, but for his counsel’s deficient performance, he would have avoided a life sentence.

1% The State cites the following steps as necessary in resolving a three strikes case with a
plea to a nonstrike offense: (1) there is mitigating information to submit to the prosecutor; (2)
the mitigating information is of such a sufficiently compelling nature that the prosecutor is
willing to offer a plea agreement to a nonstrike offense; (3) the prosecutor and defense counsel
are able to formulate a plea agreement that allows the defendant to plead guilty to a nonstrike
offense but still provides a sentence long enough to remove a recidivist offender from the

-17-



14736 1/4-Z867 @BA889

State v. Crawford, No. 77532-0

Finally, Crawford presents no mitigation evidence. We have previously
denied an ineffective assistance of counsel claim where the petitioner failed to
demonstrate additional mitigation evidence that counsel could have offered. Benn,
120 Wn.2d at 665-66. Here, defense counsel testified that she would have “take[n]
a very serious posture towards the case” had she been notified of a potential third
strike before trial and would have hired a mitigation specialist to prepare a
mitigation package to present to the prosecution on Crawford’s behalf. VRP at
299-300. But the mitigation specialist who testified posttrial for the defense did
not examine Crawford’s criminal or personal history, and presented no mitigation
evidence on his behalf. VRP at 294.

Even if a mitigation specialist had presented a mitigation package on
Crawford’s behalf, a reduction in charges would not automatically result. The
State had no obligation to accept a mitigation package or even to engage in plea
negotiations. RCW 9.94A 421 (“The prosecutor and the attorney for the
defendant, or the defendant when acting pro se, may engage in discussions with a
view toward reaching [a plea] agreement . . . .” (emphasis added)). And even if the

State had agreed to less serious charges in exchange for Crawford’s guilty plea, the

community for a sufficient period; (4) the defendant agrees to plead guilty to a lengthy sentence;
(5) the trial court, after hearing the plea agreement disclosure and any input from victims,
approves the agreement. Pet. for Review at 16.

.18 -
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trial judge would have retained discretion over whether to accept or reject a plea
agreement. RCW 9.94A.431(2).

In light of Crawford’s extensive criminal history and the lack of mitigation
evidence in the record, Crawford has not demonstrated a reasonable probability
that, but for his counsel’s error, he would have succeeded in avoiding sentencing
under the POAA. The dissent concludes a series of events occurred that, but for
the ineffective representation by Crawford’s counsel, might have changed the
outcome of Crawford’s case. Dissent at 8. However, we reiterate that the test
requires more than the existence of events that might have changed the outcome. It
requires the defendant to affirmatively prove prejudice. See supra p. 15. Because
Crawford has not demonstrated prejudice, his claim for ineffective assistance of
counsel fails.

Accordingly, the judgment of the Court of Appeals is reversed, and the
judgment of the trial court reinstated.

IV. CONCLUSION

We hold that procedural due process does not require that a criminal
defendant receive pretrial notice of a possible life sentence under the POAA. We
further hold that Crawford was not denied effective assistance of counsel. While

Crawford has demonstrated that counsel acted unreasonably in not investigating

-19-
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his prior convictions, he has not met his burden of showing prejudice. We reverse

the Court of Appeals and reinstate the judgment of the trial court.
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State v. Crawford
Majority by Fairhurst, J.
Dissent by C. Johnson, J.

No. 77532-0

C. JOHNSON, J. (dissenting)—At the critical time Darnell Crawford needed
effective assistance of counsel to advise him on how to proceed with his defense,
he was denied that constitutional right. As a result of his counsel’s deficient
performance, he chose to proceed to trial completely unaware that if found guilty,
he would be sentenced to life in prison without any possibility of parole. The
majority correctly recognizes, as did the Court of Appeals, Crawford’s counsel’s
performance was deficient, yet erroneously concludes that Crawford has not
established he was prejudiced by the deficient performance.

Applying the correct standard of review, Crawford has amply shown
prejudice. Crawford established that the deficient performance of counsel denied
him any opportunity to attempt to negotiate a plea bargain. The State concedes this
opportunity exists. In practice, the State endorses pleas to non-strike offenses in
some cases. Furthermore, Crawford has established through testimony that had he
known it was a third strike offense, a mitigation package would have been

prepared. A “mitigation specialist” from the office of assigned counsel testified
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she had been successful in all 12 third strike cases in which she had any
involvement. Clerk’s Papers (CP) at 291. The specialist testified there are
“always” mitigating circumstances. CP at 291. The reasonable probability that the
result would have been different has been established. The conviction should be
vacated and the case remanded to the trial court to the pretrial stage to begin again.
The facts- sﬁpporting the charge in this case establish that Crawford
shoplifted an MP3' player from a Tacoma Best Buy store, the crime being elevated
to first degree robbery and assault when Crawford displayed a firearm to the
individuals who chased him into the parking lot. This happened on December 26,
2002, and Crawford was arrested and charged at that time. The State presented its
offer sheet on January 15, 2003. The State concedes the offer sheet did not
indicate Crawford had two prior “strikes.” The State admits it became aware of the
extent of Crawford’s criminal record on February 24, 2003, did no comparability
analysis, and did not revise its offer sheet. Nor did defense counsel do a
comparability analysis. It was not until a month affer trial that the State

determined and defense counsel realized the conviction was a third strike. Based

' MPEG (moving picture experts group) -1 Audio Layer 3
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on these events, the Court of Appeals and the majority correctly conclude that
defense counsel’s performance was deﬁcieﬁt for failing to fully investigate
Crawford’s criminal history. State v. Crawford, 128 Wn. App. 376, 384, 115 P.3d
387 (2005); majority at 13. The only issue centers on whether Crawford suffered
prejudice.

The test for prejudice requires the defendant show “there is a reasonable
probability that, but for counsel's . . . errors, the result of the proceeding would
have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” Strickland v. Washington, 466 U.S. 668,
694, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984) (emphasis added). The majority
misapplies this standard in concluding Crawford has not established prejudice. We
need not be certain the errors of counsel determined the outcome. In fact, “[t]he
result of a proceeding can be rendered unreliable . . . even if the errors of counsel
cannot be shown by a preponderance of the evidence to have determined the
outcome.” Strickland, 466 U.S. at 694. (emphasis added). Instead, a mere

reasonable probability of a different outcome is all that is required.
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The reasonable probability standard was purposefully constructed to stress
the defendant’s constitutional right to counsel and should not be confused with
tests that present a higher standard of proof and protect finality of the proceedings.
The reasonable probability standard is not as stringent as, for example, the standard
for newly discovered evidence claims. For those claims, the court can presume the
proceeding was otherwise accurate and fair.> When presented with an ineffective
assistance claim, no such presumption exists.

A more lenient standard is appropriate here because “one of the crucial
assurances” of a reliable result is missing entirely. Strickland, 466 U.S. at 694.
Missing a crucial assurance of a reliable result, “finality concerns are somewhat
weaker,” id., and the defendant’s constitutional right to effective assistance of
counsel is more prominent. Hence, applying the proper standard is crucial to
upholding a defendant’s constitutional right to effective representation.

A false assumption about plea bargains causes the majority to presume this
standard cannot be met. Reasoning from the abstract, the majority concludes it is

“highly speculative” the prosecutor would charge Crawford with a non-strike

2 A newly discovered evidence claim “presupposes that all the essential elements of a
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offense. Majority at 17 (citing State v. Manussier, 129 Wn.2d 652, 681 n.118, 921
P.2d 473 (1996)). Manussier, in commenting on the effect of POAA (Persistent
Offender Accountability Act, RCW 9.94A.570) on plea bargains, noted that
prosecutors have less flexibility under POAA and further suggested the prosecutor
loses the ability to plea bargain. Manussier, 129 Wn.2d at 681 n.118. However,
Manussier does not hold nor does it support the majority’s conclusion that the
State has no discretion to plea bargain.

Empirically, we know prosecutors have discretion to offer pleas in third-
strike cases. We have reviewed cases where the State has entered a plea bargain to
a non-strike offense in exchange for a lengthy prison sentence. See In re Pers.
Restraint of West, 154 Wn.2d 204, 206, 110 P.3d 1122 (2005) (first degree theft in
place of first degree robbery).

This discretion is also recognized by the State in its concession that it has
adopted five criteria for “resolving a three strikes case with a plea to a non-strike

offense . ...” Pet. for Rev. at 16. The State considers whether there is mitigating

information, whether the information is “sufficiently compelling,” and whether the

presumptively accurate and fair proceeding were present . . .." Strickland, 466 U.S. at 694.
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resulting agreement removes a recidivist for a sufficient period. The defendant
must agree to plead guilty to a lengthy sentence. Finally, the trial court needs to
approve the agreement.> Majority at 16. The State has substantially more
discretion than was outlined by the Manussier comment, and the majority errs by
suggesting otherwise.

The majority ignores the prejudice to Crawford because Crawford cannot
guarantee the State would have plea bargained to a non-strike offense. The
appropriate analysis emphasizes the probability of success, not the odds of failure.
We intentionally do not require defendants to prove that the deficient performance
“more likely than not altered the outcome in the case.” Strickland, 466 U.S. at
693-94. The bar is much more forgiving. Prejudice exists if “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694

(emphasis added).

7 While the majority correctly recognizes the POAA grants no discretion at the senfencing phase,
that is irrelevant. In this case, Crawford was denied his constitutional right to effective
assistance of counsel at the pretrial stage of the proceedings. At that stage, the State has
discretion to reduce the charge to a non-strike offense.
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Here, a different outcome was shown to be reasonably probable. Crawford
has presented the testimony of a mitigation specialist who had mitigated 12 third-
strike cases. In every case in which she had any involvement, she had been
successful. * She testified a mitigation package would have been prepared for
Crawford if anyone had called on her to do so. At the very least, Crawford should
have a chance to present a mitigation package.

We know Crawford was not informed of the sentencing consequences and
premised his decision to go to trial on erroneous information. We also know
Crawford’s counsel, acting on this erroneous assumption, did not present a
mitigation package and would have prepared one. We know she would have

pursued her case more aggressively.” We know the prosecutor did not know the

4 The Pierce County “mitigation specialist” testified that a mitigation package is a collection of
information that seeks to explain the defendant’s behavior. CP at 290. To compile a package
involves collecting records, interviewing family members, reviewing past crimes, and compiling
a social history. CP at 290, 294. The specialist testified that among the many possible
mitigating issues, family trauma is “often” a factor. CP at 290. Furthermore, the defendant’s
poverty is often a factor in explaining crimes that occur during the holidays. CP at292. As
noted earlier, Crawford’s act of shoplifting occurred the day after Christmas. The package also
includes recommendations for avoiding future offenses. CP at 290. The specialist had been
employed by Department of Assigned Counsel since 1990.

* Crawford’s original counsel gave several examples of things she would have done differently if
she had known it was a third strike case. She would have hired an investigator. CP at 299. She
would have sought a longer amount of time to prepare the case. CP at 300. She also would have
worked hard to negotiate a non-strike offense with the prosecutor’s office. CP at 300. If the
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nature of the Kentucky offense. We know the State has standards to apply in
exercising its discretion and did not in this case because the State was unaware of
the third strike. We know the mitigation specialist had successfully presented
mitigation packages in every third strike case in which she was involved; 12 in all.
But for his counsel’s ineffective representation, a series of events did not occur
each of which might have changed the outcome of Crawford’s case.

The remedy for counsel’s ineffective assistance can be only to put the
defendant back in the position he would have been in if the Sixth Amendment
violation had not occurred. In this case the conviction should be vacated and the

case remanded to the trial court to the pretrial stage.

prosecutor was not inclined to accept the non-strike offense, she testified she would “seek [out]
the elected official .. ..” CP at 300.
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Defendant.

A. PROCEDURAL HISTORY

Defendant was arraigned on December 31, 2002 on one count of robbery in the first
degree and one count of assault in the second degree. A pre-trial hearing was initially scheduled
for January 9, 2003, but was re-scheduled to January 15, 2003. On January 15, 2003, the State
provided to defense counsel an offer sheet that memorialized the State’s plea offer in this case.
The State’s offer was to have the defendant plead guilty to the original information and the State
would recommend the low end of the standard sentencing range on both counts.'! Further
negotiations occurred between the parties when the State learned that the defendant was a

suspect in another robbery, however, at no time during the course of this case did the State offer

Jniallial

' A copy of the Offer and Sentencing Worksheet that was given to defense counsel on January 15, 2003 is attached
hereto as Exhibit 1.
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to allow the defendant to plead to anything other than a “strike” offense.” Defendant rejected all
of the State’s offers and demanded that the case proceed to trial.

At the time that the State made the initial plea offer, the only convictions that it had
knowledge of were the Pierce County convictions for unlawful possession of a firearm in the
second degree (UPOF 2), robbery in the second degree and possessing stolen property in the
second degree (PSP 2). . That fact is evidenced by the offender score listed in the Offer and
Sentencing Worksheet (Exhibit “1” attached hereto). The State calculated the defendant’s
offender score as “5” for each count, which clearly shows that the Kentucky criminal history was
not taken into account when the offer was made. A Criminal History Compilation, which
reflected only the Pierce County convictions, was provided to defen.se counsel at the time of the
pre-trial conference. Julie Jackson of the Pierce County Prosecutor’s Office prepared this
compilation.?

At the end of February, 2003, the State learned that the defendant had additional criminal
history out of Kentucky. The State obtained certified copies of the Kentucky convictions on
February 24, 2003. At that time, a new Criminal History Compilation was prepared which
reflected the defendant’s criminal convictions from Kentucky®. A copy of this new compilation
was then provided to defense counsel. This same Criminal History Compilation was attached as
Exhibit “A” to Defendant’s Motion and Declaration for Continuance and for Withdrawal of

Counsel. Defendant acknowledges that he was in possession of this document prior to

proceeding to trial.

2 See Declaration of Lisa Wagner, attached hereto as Exhibit #2”

3 The State no longer possesses a copy of the original Criminal History Compilation prepared by Ms. Jackson. The
original Criminal History Compilation that was provided to defense would have reflected only the Pierce County
Convictions. See the Declaration of Julie Jackson, attached hereto as Exhibit “3”.
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After the defendant rejected all offers presented by the State,. the case proceeded to trial
on April 14,2003. The jury returned a verdict on April 16, 2003, finding the defendant guilty
as charged. Following the defendant’s convictions on the robbery and assault charges, the State
began preparing the paperwork for defendant’s sentencing, which was continued to May 16,
2003. It was during this time that the State discovered that the Defendant’s prior Kentucky
conviction for “sex abuse” was comparable to a conviction in Washington for child molestation
in the first degree, which is considered a “strike” offense (See Declaration of Lisa Wagner,
Exhibit “2). Defendant’s attorney, Ann Stenberg, was given oral notice of this fact and later was
provided with a sentencing memorandum on this issue.

B. LAW AND ARGUMENT

1) The State complied with its obligations under CrR 4.7.

Defendant argues that his convictions should be vacated and dismissed with prejudice
pursuant to CrR 8.3(b) and CrR 4.7, based upon “prosecutorial mismanagement and misconduct”
for failing to provide timely notice that the defendant’s 1993 Kentucky conviction for “sex
abuse” is comparable in Washington to child molestation in the first degree. At the heart of the
defendant’s argument is the suggestion that the State must not only disclose prior criminal
history to a defendant, but must also interpret that history for the defendant. This is an argument
completely without merit and wholly unsupported by any authority.

The State’s obligations as it relates to a defendant’s criminal history are set forth in CrR
4.7. Specifically, CrR 4.7(a)(1)(vi) requires the State to disclose to the defendant:

Any record or prior criminal convictions known to the prosecuting attorney of the

defendant and of persons whom the prosecuting attorney intends to call as witnesses at
the hearing or trial.

* This second Criminal History Compilation was prepared some time after February 24, 2003 (see Exhibit 3,
Declaration of Julie Jackson).

STATE’S RESPONSE TO MOTION Office of the Prosecuting Attomney
TO VACATE -3 930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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The purpose of CrR 4.7 is to prevent a defendant from being prejudiced by surprise,

misconduct, or arbitrary action by the government. State v. Cannon, 130 Wn.2d 313, 328, 922

P.2d 1293 (1996). When arbitrary action or governmental misconduct, which may include
discovery violations, prejudices the rights of a defendant, a court may dismiss the prosecution in

the furtherance of justice. Cannon at 328; CrR 8.3(b). Dismissal of a case for discovery

violations is an extraordinary remedy that generally is only available if the defendant was

prejudiced by the State's actions. Cannon at 328.

There was no arbitrary action on the part of the State, nor was there any governmental
misconduct in this case. The State complied with its obligations under CrR 4.7 and provided to
defendant two different compilations that documented the criminal convictions known to the
State at the time each was prepared.’ Defendant was provided with the first criminal history
compilation at the January 15, 2003 pre-trial conference. He was later provided with an
amended compilation, which included the Kentucky convictions, after those convictions were
discovered and confirmed. Defendant had possession of this second compilation prior to the
time that trial began in April, 2003. Both compilations identified: 1) each crime of which the
State had knowledge; 2) the date each crime occurred; 3) the sentencing date for each crime;
and 4) the jurisdiction in which each crime was committed.

Despite being provided with this information, defendant argues that the State violated
CrR 4.7 because it did not “provide adequate notice that Crawford’s 1993 Kentucky conviction
for ‘sex abuse’ is comparable to any strike offense.” Defendant further argues that this case

should be dismissed pursuant to CrR 8.3(b) due to this alleged discovery violation. Defendant

% The State provides a compilation of a defendant’s criminal history rather than the actual printouts of the criminal
histories from the various criminal justice agencies because such printouts contain both conviction and non-
conviction data and the State is prohibited by statute from disseminating such non conviction data. See, e.g. RCW
10.97.050.
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cites to no authority to support this position. Instead, defendant cites to several cases where
courts found sufficient governmental misconduct to justify dismissal, however none of the cases
cited address the issue before this court.

Defendant cannot in fact cite to any authority to support his argument that the State must
not only provide notice of the criminal convictions, but must also interpret the information
provided. Defendant’s argument fails to take into account an important fact, which is that this
information was already within the defendant’s personal knowledge. It can hardly be argued that
he did not know the details of the “sex abuse” conviction given that he pled guilty to the crime.
Defendant was certainly on notice after receiving the State’s Criminal History Compilation that
the “sex abuse” conviction would be considered in his offender score.

The State complied with its discovery obligations under CrR 4.7. The State provided
defendant with two different Criminal History Compilations, both of which documented the
prior criminal convictions that the State was aware of at the time they were prepared. CrR
4.7(a)(1)(vi) does not impose upon the State the additional requirement of interpreting the
criminal convictions for the defendant. Defense counsel had every opportunity to review the
criminal history compilations with the defendant and to ask defendant about the “sex abuse”
conviction. It is his conviction after all, and he had every opportunity to discuss the details of the
conviction with his attorney, which would have alerted defense counsel to the nature of the
crime.

Defendant argues that he was denied his “constitutional due process rights to a fair trial
through informed preparation and defense against the charges, with full knowledge of their
consequences.” In support of this argument, defendant contends that testimony that will be

presented at a later date will support the fact that it is a common practice in Pierce County to

STATE’S RESPONSE TO MOTION Office of the Prosecuting Attorney
TO VACATE -5 930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
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give notice that a filed charge subjects the defendant to a third strike and that the prosecutors
routinely request a mitigation package to attempt to negotiate plea agreement. Unfortunately,
defendant has failed to file any declaration or affidavit supporting these allegations, rather he has
asked to court to rely on testimony that will be presented at a later date. The State cannot
respond to these arguments since they are mere conjecture at this time. Without such supporting
affidavits/declarations, this court should decline to consider defendant’s motion.

Defendant has failed to establish that the State violated CrR 4.7. There is no basis for
this court to dismiss these charges and the court should deny defendant’s motion to vacate and

dismiss.

2. Defendant is not entitled to a new trial pursuant to CrR 7.5(a).6
CrR 7.5(a) provides as follows:

The court on motion of a defendant may grant a new trial for any one of the following
causes, when it affirmatively appears that a substantial right of the defendant was
materially affected:

(1) Receipt by the jury of any evidence, paper, document or book not allowed by

the court;

(2) Misconduct of the prosecution or jury;

(3) Newly discovered evidence, material for the defendant, which the defendant

could not have discovered with reasonable diligence and produced at the trial;

(4) Accident or surprise;

(5) Irregularity in the proceedings of the court, jury or prosecution, or any order of

court, or abuse of discretion, by which the defendant was prevented from

having a fair trial;

(6) Error of law occurring at the trial and objected to at the time by the defendant;

(7) That the verdict or decision is contrary to law and the evidence;

(8) That substantial justice has not been done

Here, defendant argues that he should be granted a new trial based upon CrR 7.5(a)(2)
(misconduct); 7.5(a)(3) (newly discovered evidence); 7.5(a)(4) (unfair surprise), 7.5(a)(5)

(irregularity in the proceedings); 7.5(a)(7) (verdict is contrary to law); and 7.5(a)(8) (substantial

$ Defendant mistakenly cites to CrR 7.6 as the basis for his motion for a new trial.
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justice has not been done). Defendant has failed to show how his alleged lack of knowledge
about the prior strike conviction in any way affected the trial itself. It is clear that the provisions
of CtR 7.5 relate to situations that could have impacted the defendant’s trial or right to a fair
trial. Defendant had his “day in court”; he had the opportunity to confront witnesses, to present
witnesses in his defense, to testify if he so chose, and to hold the State to its burden of proof. In
other words, he had the opportunity to present a complete defense to this case, despite the
sentencing issue. Defendant has failed to document in any manner how any of his rights, as they
relate to a fair trial, were affected by his alleged lack of knowledge about the details of his own
criminal history. Again, defendant did in fact have notice of his criminal history. He was
apprised of the name, date and jurisdiction for each conviction. He has failed to cite to any
authority supporting his argument that he is owed more than that from the State. Accordingly,
this court should exercise its discretion and deny defendant’s motion for a new trial.

3. The State disclosed defendant’s criminal history in a timely manner.
Defendant relies on State v. Copeland, 89 Wn.App 492, 949 P.2d 458 (1998) in support

of his argument that he should be granted a new trial pursuant to CrR 7.5 Copeland, supra can
be readily distinguished from the facts in this case. In Copeland the defendant was convicted of
second degree rape. The State’s case relied principally on the credibility of the complaining
witness. The State failed to disclose to defendant the fact that the complaining witness had a
prior felony conviction for theft. Theft is a crime of dishonesty, therefore such a conviction
would have been admissible against the complaining witness to attack her credibility. Because
the defendant had not been given any notice of this conviction, he was prevented from
impeaching the victim on cross-examination. The issue presented to the court was whether the

State had violated the provisions of CrR 4.7 for failing to disclose this prior felony conviction to
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defendant. The court found that that the State did in fact commit misconduct by failing to
disclose this conviction. Copeland at 498. Having found such misconduct, the court next had to
decide whether the misconduct required a new trial. The court found that because the State’s case
essentially relied upon the credibility of the complaining witness, there was a substantial
likelihood that the misconduct affected the jury’s verdict. Id. Accordingly, the court reversed
and remanded the case for a new trial. The issue regarding the State’s decision to seek a
persistent offender sentence after initially stating that it would not seek such a sentence was
never addressed by the court and did not play a role in the court’s decision to reverse and
remand.

Defendant’s reliance on Copeland is wholly misplaced. The State in this case did in fact
provide notice to defendant of his own criminal history. Defendant has not provided this court
with any evidence showing that his trial strategy or tactics would have changed had he known
that the Kentucky conviction would be considered a “strike” offense in Washington.
Defendant’s due process right to a fair trial was not violated. A defendant is entitled to a new
trial if his due process right to a fair trial was violated. State v. Lord, 117 Wn.2d 829, 887, 822
P.2d 177 (1991), cert. denied, 506 U.S. 856, 121 L. Ed. 2d 112, 113 S. Ct. 164 (1992). Criminal

defendants have a right to a fair trial, measured by reasonable standards. State v. Willis, 67

Wn.2d 681, 689, 409 P.2d 669 (1966). Under the due process clause of the Fourteenth
Amendment and Washington Constitution article I, section 3, prevailing notions of fundamental
fairness also require that a defendant have a meaningful opportunity to present a complete
defense. Lord, 117 Wn.2d at 867. Errors that deny the defendant a fair trial are per se
prejudicial. State v. Davenport, 100 Wn.2d 757, 762, 675 P.2d 1213 (1984). Defendant had his

opportunity to present a complete defense at trial and has not provided any evidence to suggest
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otherwise. He simply has failed to show how his right to a fair trial was impacted by his alleged
lack of knowledge about the nature of his criminal history. This court should deny defendant’s
motion for a new trial pursuant to CrR 7.5.

4. There is no requirement that the State must notify the defendant that he faces a
persistent offender sentence

Defendant concedes that the persistent offender statute, RCW 9.94A.030(32), does not
require formal, written notice that a defendant faces a persistent offender sentence. There is also
no case law that requires the State to provide defendant with such written notice. Defendant
correctly points out that our Supreme Court has approved of such notice, however it has not held
that a trial court cannot impose a persistent offender sentence if such notice is not given. State
v. Thorne, 129 Wn.2d, 736, 78-81, 921 P.2d 514 (1996). There is simply no authority for this
court to find that the State was required to provide such notice to defendant. Defendant was
apprised of his criminal history, including the conviction for “sex abuse.” Defendant apparently
knew that his robbery conviction was a “strike” offense. There is every reason to believe that the
defendant would also recognize that his conviction for the rape of a 7 year old child would
qualify as a “strike” offense.

Defendant argues on page 16 of his memorandum that, had he known that he faced a
persistent offender sentence upon conviction of the present offenses, he likely would not have
chosen to proceed to trial. This pre-supposes that the defendant would have been given the
opportunity to plead to a “non-strike” offense. There is nothing before this court to support that
suggestion. As evidenced by the attached declaration of Lisa Wagner, the only offers made to

defendant were offers to plead to “strike” offenses. There is no evidence before this court to
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indicate that the defendant would have been allowed to plead to anything other than a “strike”
offense.

More surprisingly, defendant argues that, had his attorney known that he was a potential
three strikes candidate, a more vigorous defense would have been undertaken on his behalf.

This is a remarkable argument. Defendant was charged with robbery in the first degree, a class
A felony, which has a maximum possible maximum term of life in prison, and assault in the
second degree, a class B felony with a possible maximum term of 10 years. It is difficult to
imagine that an experienced trial attorney would defend a class A felony less vigorously than a
potential three strikes case. The defendant’s liberty is at stake in both situations, the
consequences of a conviction are severe in both situations and the defendant is entitled to
competent, vigorous representation in both situations. Defendant does not indicate what steps
would have been undertaken on his behalf to in support of this more “vigorous defense.” This is
a spurious argument unsupported by any factual evidence and should not be considered by this
court.

Defendant analogizes this situation to one where a defendant is allowed to withdraw his
guilty plea because a mistake had been made which rendered the plea involuntary. Obviously,
this is a completely different situation. Defendant did not give up any of his constitutional rights
and enter a plea, instead he exercised his constitutional rights and demanded a trial by jury,
which was provided to him. Defendant was represented by counsel and had every opportunity to
present a complete defense to the charges. He certainly suffered no prejudice by exercising his
right to a jury trial and he was not denied his right to a fair trial

If defendants were allowed seek new trials every time additional criminal history was

discovered between the time of conviction and the time of sentencing, then the courts would be
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over-flowing with re-trials. It is a common occurrence that additional criminal history is
discovered following a plea or conviction. In fact, the Statement of Defendant on Plea of Guilty,
which is set forth in CrR 4.2, takes into account the possibility that additional criminal history
could be discovered prior to sentencing. The plea form specifically advises a defendant that if
any additional criminal history is discovered following entry of the plea, then there might be an
increase in the standard sentencing range.

The State was under no obligation to provide the defendant with formal, written notice
that he faced a persistent offender sentence. The defendant was apprised of his criminal history
and chose to exercise his constitutional right to a jury trial. He received a fair trial and was not
prejudiced by his exercise of this constitutional right. The court should deny defendant’s motion.

5. Defendant has failed to establish that he received ineffective assistance of counsel.

The two-part test for establishing ineffective assistance of counsel is set forth in

Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

First, the defendant must show that counsel's performance was deficient. This requires
showing that counsel made errors so serious that counsel was not functioning as the
"counsel" guaranteed the defendant by the Sixth Amendment. Second, the defendant
must show that the deficient performance prejudiced the defense. This requires
showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a defendant makes both showings, it cannot be said
that the conviction .... resulted from a breakdown in the adversary process that renders
the result unreliable.

The burden is on the defendant to show that the result of the proceeding would have been

different but for counsel's errors. State v. McFarland, 127 Wash. 2d 322, 337, 899 P.2d 1251

(1995). Defendant has not shown that the outcome of the trial would have been any different had
counsel investigated the “sex abuse” conviction and determined that it was a “strike” offense.

There has been no showing that the defendant received ineffective assistance of counsel.
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C. CONCLUSION

Based upon the foregoing, the court should deny the relief requested by defendant.

RESPECTFULLY SUBMITTED this_/_5_ day of July, 2003.
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GERALD A. HORNE
Prosecuting Attorney

By: [t
LISA K. WAGNER
Deputy Prosecuting/Attorney
WSB # 16718

Office of the Prosecuting Attomey
930 Tacoma Avenuc South, Room 946
Tacoma, Washington 98402-2171
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OFFER AND SENTENCING WORKSHEET

DATE: . / ! 5//0 3 DPA LJ»? Pl Defense Atty o~ Srem L,w7
I. DEFENDANT INFORMATION

Defendant: D w0/l Cna w{i-/ Race:

D.O.B. S.I.D.

Sex: Cause# 2 y-ppef7 - &

II. PLEA AGREEMENT: y

Original Information Amend Information to:

Other Agreements:
I1I. D.P.A RECOMMENDATION:
[ euak T 5‘1'&_.0' 1S I Y8 R COMAn C vS o
Couatr T T 329 Ay .Q_/L IRV K1~} [ios Ox
Meod Rrgo Moo ol o an St 1 (ra b

IV. CRIMINAL HISTORY: (Known as of this date) Both parties stipulate to jhe criminal history
attached hereto and incorporated herein by reference. ATHe chwo

V. OFFENDER SCORE:
Score Seriousness Level Range =~ Max Temm Max Fine
CtL S _'IX/L, S22 -2 Lo for
Ct1l: < = 27-29 /b
CtlIl: -
Ctlv
V1. JUDGMENT AND SENTENCE PAPERWORK:
Plea ; Conviction: Jury Judge
Date of Crime (ot Special Finding
Incident#__ 92 3Lc0&2) Appendices
Crime Codes: Ct 1 Ctll CelIl Ctlv
Plea Date Sentence at same time?

VII. ACKNOWLEDGEMENT: The State is relieved of its obligations under this agreement in the
event the defendant subsequently re-offends, fails to appear for a court hearing or otherwise
violates the conditions of release.

D.P.A. Approval Defense Attorney Approval
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 02-1-06037-6
Vvs.
DARNELL KEENO CRAWFORD, DECLARATION OF LISA K. WAGNER
Defendant.

LISA K. WAGNER, being first duly sworn on oath, declares as follows:

1. That I am the deputy prosecuting attorney assigned to this case.

2. This case was assigned to me shortly after the defendant’s arraignment on December
31, 2002.

3. At the time that I prepared an offer for the January 15, 2003 pre-trial conference, I only
had knowledge of the defendant’s Pierce County criminal convictions. The Criminal History
Compilation that had been prepared by Julie Jackson prior to January 15, 2003 did not reflect
any criminal history from Kentucky. I prepared the pre-trial offer based upon the defendant’s
Pierce County criminal history.

4. Some time after the January 15, 2003 pre-trial conference, I learned that the defendant
had criminal history out of Kentucky. These Kentucky convictions were not confirmed until
February 24, 2003, which is when my office received certified copies of the Kentucky criminal

convictions.

DECLARATION - | Office of the Prosecuting Attomey
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171

Main Office: (253) 798-7400
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5. Following receipt of these certified copies, Julie Jackson prepared a second Criminal
History Compilation, which reflected the Kentucky convictions as well as the Pierce County
criminal convictions. I provided a copy of this second Criminal History Compilation to
defendant’s attorney, Ann Stenberg,.

6. Although I reviewed the second Criminal History Compilation, I did not realize ai that
time that the Kentucky “sex abuse” conviction was an offense that was comparable to the
Washington crime of child molestation in the first degree.

7. The first time that I realized that the Kentucky sex abuse conviction was comparable to
the crime of child molestation in the first degree was after the defendant’s trial when I began
preparing the sentencing paperwork. At that time I reviewed the Kentucky statutes for all of the
defendant’s Kentucky convictions and thoroughly reviewed the certified copy of the judgment
and sentence for the “sex abuse” conviction. The judgement and sentence paperwork for the sex
abuse conviction also contained the defendant’s guilty plea wherein he pled guilty to digitally
penetrating the vagina of his seven-year-old niece.

8. After going through the comparability analysis, I realized that the Kentucky conviction
was in fact comparable in Washington to the crime of child molestation in the first degree. I then
realized that because the defendant also had a conviction for robbery in the second degree, his
current convictions would be considered his “third strike.”

9. I advised Ms. Stenberg of the situation by phone, and later provided her with a
sentencing memorandum which outlined the comparability analysis.

10. At no time did I attempt to hide the defendant’s criminal history from Ms. Stenberg,
and I am assuming that Ms. Stenberg had every opportunity to discuss the criminal convictions

with her client to determine the nature of each conviction.

DECLARATION -2
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11. On January 15, 2003, I provided Ms. Stenberg with a written copy of my pre-trial
offer in this case. The offer indicated that I would recommend the low end of the sentencing
range for each count in exchange for the defendant’ plea to both the robbery and assault charges.

12. Ms. Stenberg and 1 engaged in further pre-trial negotiations after I learned that the
defendant was possibly a suspect in another robbery. However, I never offered to allow the
defendant to p'lead guilty to anything other than a “strike” offense.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

DATED: July 15, 2003
PLACE: TACOMA, WA

e

LISA K. WAGNER, WSB #16718

DECLARATION -3
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 02-1-06037-6
vs.
DARNELL KEENO CRAWFORD, DECLARATION OF JULIE JACKSON
Defendant.

JULIE JACKSON, being first duly sworn on oath, declares as follows:

1. I am currently employed at the Pierce County Prosecuting Attorney’s Office and have
been since | 19 l .

2. My job responsibilities include the compilation of criminal histories for defendants
facing criminal prosecution by the State.

3. I compiled the criminal history summary for defendant Darnell Keeno Crawford.

4. The first compilation I prepared was completed on January 2, 2003. At that time I did
not have confirmation that the defendant had criminal convictions from Kentucky and those
criminal convictions were not included on the first Criminal History Compilation that I provided
to Deputy Prosecuting Attorney Lisa Wagner.

5. According to my notes, I discovered that the defendant had at least one open case in
Jefferson County, Kentucky for Fraud, Unlawful Use of a Credit Card and UPCS.

6. 1 made several phone calls to agencies in Jefferson County, Kentucky to obtain

additional information about these charges.

DECLARATION - 1 Offfice of the Prosecuting Attorney
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