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I ,  Adan E.Guzman, have  r e c e i v e d  and rev iewed t h e  opening  

b r i e f  p r e p a r e d  by my a t t o r n e y .  Summarized below a r e  t h e  

a d d i t i o n a l  g rounds  f o r  r e v i e w  t h a t  a r e  n o t  a d d r e s s e d  i n  t h a t  

b r i e f .  I u n d e r s t a n d  t h e  Cour t  w i l l  r ev i ew t h i s  S t a t e m e n t  of 

A d d i t i o n a l  Grounds f o r  Review when my a p p e a l  i s  c o n s i d e r e d  on t h e  

m e r i t s .  

ADDITIONAL GROUNDS I 

THE SENTENCING COURT FAILED TO 
APPLY THE MERGER DOCTRINE TO MR. GUZMAN'S 
CONVICTIONS A N D  M R .  G U Z M A N  WAS UNLAWFULLY 

PLACED I N  DOUBLE JEOPARDY WHEN THE J U R Y  
CONVICTED H I M  OF FELONY HARASSMENT A N D  

TYE SECOND DEGREE ASSULT OF MR. RAYMOND 
REYES, SR. 

The F i f t h  and F o u r t e e n t h  4mendment of  t h e  Uni ted  S t a t e  

C o n s t i t u t i o n  and A r t i c l e  I ,  $9 of t h e  Washington S t a t e  

C o n s t i t u t i o n  p r o h i b i t s  Double J e o p a r d y ,  g u a r a n t e e i n g  t h a t  t h e  

S t a t e  c a n n o t  p r o s e c u t e  o r  p u n i s h  a  p e r s o n  t w i c e  f o r  t h e  same 

o f f e n s e .  S t a t e  v .  Murawski,  142 Wn.App. 278 ,  284 ( 2 0 0 7 ) .  

The i s s u e  h e r e  r a i s e d  i m p l i c a t e s  Double J e o p a r d y  of Guzman's 

Count 1 1 1 - A s s u l t  i n  t h e  Second Degree RCW 9A.36.021 and Count XV 



-Fe lony  Yarassment  RCW 94 .46 .020 ,  s i n c e  i t s  a  Double J e o p a r d y  

r e v i e w  i s  de  novo.  C i t y  of  4uburn v .  Yedlund,  137 Wn.4pp. 494 ,  

5 0 3 ,  155  P.3d 149  ( 2 0 0 7 ) .  

M r .  Guzman a r g u e s  t h a t  h e  was u n l a w f u l l y  p l a c e d  i n  Double 

J e o p a r d y  when t h e  j u r y  c o n v i c t e d  him of bo th  c h a r g e s  Fe lony-  

h a r a s s m e n t  and Second Degree 4 s s u l t  C o n v i c t i o n  because  t h e  

F e l o n y - h a r a s s m e n t  c o n v i c t i o n  was i n c i d e n t a l  t o  t h e  second  d e g r e e  

a s s u l t  c o n v i c t i o n .  

The two s t a t u t e s  g o v e r n i n g  f e l o n y - h a r a s s m e n t  and second 

d e g r e e  a s s u l t ,  RCW 94.46.020 and RCW 94 .36 .021 ,  r e s p e c t i v e l y ,  do 

n o t  c o n t a i n  s p e c i f i c  p r o v i s i o n s  e x p r e s s l y  a u t h o r i z i n g  s e p e r a t e  

pun i shmen t s  f o r  t h e  same c o n d u c t .  s e e  e . g .  I n  r e  P e r s .  R e s t r a i n t  

of B u r c b f i e l d ,  111 Wn.4pp. 8 9 2 , 8 9 6 ,  46 P.3d 840 (2002) .  

The S t a t e  had  t o  p r o v e  t h e  same f a c t s  f o r  bo th  c r i m e s ,  t h a t  

M r .  Guzman commit ted Fe lony-Harassment .  I t  r e l i e d  on t h e  same 

e v i d e n c e  t o  p r o v e  bo th  ~ u z m a n ' s  t h r e a t  t o  k i l l  Mr. Raymond r e y e s  

S r .  and t h e  f e a r  t h a t  he  would c a r r y  o u t  t h e  t h r e a t  

Under t h e  same e v i d e n c e  t e s t ,  t h e  c o n v i c t i o n s  were t h e  same 

i n  f a c t  and i n  l aw .  s e e  e . g . ,  S t a t e  v .  Freeman, 153  Wn.2d 

765 ,777 ,  108 P.3d 753 (2005)(We do n o t  c o n s i d e r  t h e  c r i m i n a l  

e l e m e n t s  i n  t h a t  a b s t r a c t  t o  d e t e r m i n e  whe the r  each  s t a t u t e  

r e q u i r e s  proof  of  a  f a c t  t h a t  t h e  o t h e r  one does  n o t ) .  

I n  S t a t e  v .  Lemming, 1 3 3  Wn.4pp. 875 ,  889 ,  138 P.3d 1095 

( 2 0 0 7 ) ( ~ h e  Cour t  h e l d  t h a t  Fe lony-Harassment  and Second Degree 

4 s s u l t  s u b j e c t  Lemming t o  m u l t i p l e  pun i shmen t s  f o r  t h e  same 

o f f e n s e  and , t h e r e f o r e ,  v i o l a t e d  h i s  S t a t e  and F e d e r a l  

C o n s t i t u t i o n a l  r i g h t s  t o  be  f r e e  from Double J e o p a r d y .  s e e  I n  r e  

P e r s .  R e s t r a i n t  of  Orange ,  152  Wn.2d 795,  8 2 0 ,  100P.3d 291 



(2004) (Doub le  J e o p a r d y  i s  v i o l a t e d  when t h e  e v i d e n c e  r e q u i r e d  t o  

s u p p o r t  a  c o n v i c t i o n  upon one o f  [ t h e  cha rged  c r i m e s ]  would have  

been  s u f f i c i e n t  t o  w a r r a n t  a  c o n v i c t i o n  upon t h e  o t h e r .  ) ( q u o t i n g  

S t a t e  v .  R e i f f ,  1 4  Wash. 6 6 4 ,  667 ,  45 P. 318(1896) .  

The s e n t e n c i n g  Cour t  s h o u l d  have  a p p l i e d  t h e  merger  d o c t r i n e  

t o  t h e s e  c r i m e s .  

Mr. Guzman s h o u l d  be  remanded and t h e  c h a r g e  second  d e g r e e  

a s s u l t  and f e l o n y - h a r a s s m e n t  s h o u l d  merged o r  d i s m i s s e d  under  

d o u b l e  j e o p a r d y .  

THE THRUSTON COUNTY SUPERIOR COURT 
ABUSED ITS AUTYORITY AND DENIED MR. G U Z M A N  

HIS D U E  PROCESS A N D  EQUAL PROTECTION CONSTITUTION 
RIGYTS U N D E R  THE WASHINGTON STATE A N D  UNITED 
STATES CONSTITUTION WHEN TYE SENTENCING COURT 

ORDERED MR. G U Z M A N  TO SERVE A TERM OF 
COMMUNITY PLACEMENT W H I C H  EXCEEDED THE STATUTORY 

M A X I M U M .  

Due p r o c e s s  p r o t e c t s  a g a i n s t  t h e  d e p r i v a t i o n  of l i f e ,  

l i b e r t y  o r  p r o p e r t y .  U.S. C o n s t .  Amend. 5 and 1 4 ,  gl. 

I n  Benton v .  Maryland,  395 U.S. 784 ( 1 9 6 9 ) ,  t h e  U n i t e d  

S t a t e s  Supreme C o u r t  h e l d  t h a t  t h e  F o u r t e e n t h  4mendmentts Due 

p r o c e s s  and Equal  P r o t e c t i o n  C l a u s e s  e x t e n d  t o  s t a t e  

p r o s e c u t i o n s  . 
The Washington S t a t e  C o n s t i t u t i o n  p r o v i d e s  t h e  same 

p r o t e c t i o n s .  Wash. Cons t .  A r t .  I ,  3 ;  D e t e n t i o n  of A l b r e c h t ,  147 

Wn.2d 1, 7 ( 2 0 0 2 ) ( c i t i n g  I n  r e  P e r s .  R e s t r a i n t  of Young, 122  

Wn.2d 1, 2 6 ,  857 P.2d 989 ( 1 9 9 3 ) .  

The t h r e s h o l d  q u e s t i o n  i n  any due p r o c e s s  c h a l l e n g e  i s  

whe the r  t h e  c h a l l e n g e r  h a s  been  d e p r i v e d  of a  p r o t e c t e d  l i b e r t y  

i n t e r e s t  i n  l i f e ,  l i b e r t y  o r  p r o p e r t y .  P e r s o n a l  R e s t r a i n t  of  

Cashaw, 1 2 3  Wn.2d 1 3 8 ,  143 ,  866 P.2d 8  ( 1 9 9 4 ) ( c i t i n g  I n  r e  J . H . ,  



L i b e r t y  i n t e r e s t  may a r i s e  from e i t h e r  of two s o u r c e s ,  t h e  

Due P r o c e s s  C l a u s e  and s t a t e  l a w s .  P e r s o n a l  R e s t r a i n t  o f  Cashaw, 

s u p r a  a t  1 2 3  Wn.2d 1 4 4 , ( c i t i n g  H e w i t t  v .  Helms, 459 U.S. 560 ,  566 

( 1 9 8 3 ) .  

A t r i a l  Cour t  a b u s e s  i t s  d i s c r e t i o n  when i t  b a s e s  i t s  

d e c i s i o n  on u n t e n a b l e  grounds  o r  r e a s o n s .  S t a t e  v .  P o w e l l ,  

126 Wn.2d 244 ,  258 ,  893 P.2d 615 ( 1 9 9 5 ) .  

The s t a n d a r d  r ange  s e n t e n c e  i n  Washington a r e  governed  by 

t h e  S e n t e n c i n g  Reformed Act of 1981 .  s e e  9 .944 .  RCW. 

G e n e r a l l y ,  a  d e f e n d a n t  c a n n o t  c h a l l e n g e  t h e  t r i a l  C o u r t ' s  

i m p o s i t i o n  of  a  s t a n d a r d  r a n g e  s e n t e n c e  on a p p e a l .  S t a t e  v .  

W i l l i a m s ,  149 Wn.2d 1 4 3 ,  1 4 6 ,  65 P.3d 1214 ( 2 0 0 3 ) .  

"When a  S t a t u t e  a u t h o r i z e  community c u s t o d y ,  [ t h e ]  t r i a l  

Cour t  may impose community c u s t o d y  a s  l o n g  a s  t h e  te rm d o e s  n o t  

exceed  t h e  s t a t u t o r y  maximum. S t a t e  v.  S l o a n ,  121  Wn.App. 221 ,  87 

P.3d 1214 ( 2 0 0 4 ) ;  S t a t e  v .  D e s a n t i a g o ,  149  Wn.2d 402 ,  416 ,  68 

P.3d 1065 ( 2 0 0 3 ) ( " [ ~ h e  t o t a l  s e n t e n c e ,  i n c l u d i n g  enhancement ,  

r ema ins  p r e s u m p t i v e l y  l i m i t e d  by t h e  s t a t u t o r y  maximum f o r  

u n d e r l y i n g  o f f e n s e  u n l e s s  t h e  o f f e n d e r  i s  a  p e r s i s t e n t  

o f f e n d e r " ) .  

The s e n t e n c i n g  Cour t  s e n t e n c e d  Mr. Guzman who had no p r i o r  

c o n v i c t i o n s  t o  a  s t a n d a r d  r a n g e  s e n t e n c e  of 16  months c o u n t  11; 

t o  a  s t a n d a r d  r a n g e  s e n t e n c e  of 33-months on c o u n t  111; t o  a 

s t a n d a r d  r a n g e  s e n t e n c e  of 16  months on I V ;  t o  a  s t a n d a r d  r ange  

of  3 3  months on c o u n t  V and a  s t a n d a r d  r a n g e  s e n t e n c e  of  33- 



months on c o u n t  V I  w i t h  a l l  s e n t e n c e s  r u n n i n g  c o n c u r r e n t l y .  

4 d d i t i o n a l l y ,  t h e  Cour t  a l s o  imposed t h e  two 36-months d e a d l y  

weapon enhancement  r u n n i n g  c o n s e c u t i v e l y  t o  t h e  u n d e r l y i n g  

s e n t e n c e .  P l u s  a  term of community c u s t o d y  of 18 t o  36 months on 

c o u n t  111, V and V I  a  t o t a l  s e n t e n c e  of  141-months .  

I n  M r .  Guzman's c a s e ,  M r .  Guzman s e n t e n c e  was imposed unde r  

RCW 9.948.505 and 9 .948 .510 .  Under 9 .944.510 h i s  maixmum s t a n d a r d  

r a n g e  was c a l c u l a t e d  t o  b e  33-43  months .  H i s  e n t i r e  s e n t e n c e  had  

t o  be  w i t h i n  33-43  months t h i s  i n c l u d i n g  t h e  enhancement and 

community c u s t o d y .  

U n l e s s ,  t b e  Cour t  bad t h e  u r g e  t o  impose an e x c e p t i o n a l  

s e n t e n c e  and t h a t  would be  t h e  maximum f o r  a  c l a s s  B- fe lony  120  

months .  S t a t e  v .  Thomas, 150  Wn.2d 666 ,  80 P.3d 168 ( 2 0 0 3 ) ;  

B l a k e l y  v .  Wash ing ton ,  542 U.S. a t  303 ,  124 S . c t .  2531 ,  159 

L.Ed.2d 404 (2004)  

Which i n  M r .  Guzman's c a s e ,  t h e  Cour t  d i d  n o t  h a v e  t h e  

a b i l i t y  t o  impose an e x c e p t i o n a l  s e n t e n c e  because  i t  d i d  n o t  t a k e  

t h e  p r o p e r  p r o c e d u r e s  t o  impose a  s e n t e n c e  beyond s t a n d a r d  

s e n t e n c i n g  r a n g e  Of 33-43 months .  

"4 l i f e  s e n t e n c e  i s  p o s s s i b l e  f o r  a  c l a s s  4 - f e l o n y ,  o n l y  i f  

t h e  t r i e r  of f a c t  s p e c i f i c a l l y  f i n d s  beyond a  r e a s o n a b l e  d o u b t ,  

o r  t h e  d e f e n d a n t  a d m i t s  t o  a g g r a v a t i n g  f a c t s  s u p p o r t i n g  an 

e x c e p t i o n a l  l i f e  s e n t e n c e .  O t h e r w i s e ,  [ t ] b e  e f f e c t i v e  maximum f o r  

a  c l a s s  4 - f e l o n y  i s  t h e  t o p  end of t h e  s e n t e n c i n g  r a n g e  RCW 

9.944.510".  S t a t e  v .  Knotek,  136 Wn.4pp. 412 ,  425 ( 2 0 0 6 ) .  

Which i n  Guzman's s i t u a t i o n ,  h i s  c o n v i c t i o n s  were  c l a s s  B- 



f e l o n i e s  w i t h  t h e  maximum of 120 months i f  imposed a s  e x c e p t i o n a l  

s e n t e n c e .  O t h e r w i s e ,  h i s  t o p  s e n t e n c i n g  r a n g e  would b e  33-43  

months i n s t e a d  i t  i s  141-months  c l e a r l y  t o  e x c e s s i v e .  

T h e r e f o r e ,  t h e  p r o p e r  c o u r s e  would b e  t o  remand f o r  a  new 

s e n t e n c i n g  h e a r i n g .  

When a  s e n t e n c e  b a s  been imposed f o r  which t h e r e  i s  no 

a u t h o r i t y  i n  l a w ,  "4 Cour t  h a s  t h e  a u t h o r i t y  t o  c o r r e c t  an 

e r r o n e o u s  s e n t e n c e " .  I n  r e  C a r l e ,  93  Wn.2d 3 1 ,  33 ,  604 P.2d 1293  

( 1 9 8 0 ) ;  S t a t e  v .  Broadaway, 133  Wn.2d 1 1 8 ,  1 3 6 ,  942 P.2d 363 

( 1 9 9 7 ) ( c i t i n g  S t a t e  v .  H a r d e s t y ,  129 Wn.2d 303 ,  315 ,  915 P.2d 

1080 ( 1 9 9 6 ) .  

D U E  TO COUNSEL'S PERFORM4NCE OF 
INEFFECTIVENESS MR. GUZM4N W4S DEPRIVED OF 

YIS SIXTH AMENDMENT OF TYE CONSTITUTION. 
3 .  

The r i g b t '  t o  a s s i s t a n c e  of c o u n s e l  i s  c o n t a i n e d  i n  t h e  S i x t h  

Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and A r t i c l e  I ,  s22  o f  

t h e  Washington S t a t e  C o n s t i t u t i o n .  

The Uni ted  S t a t e s  Supreme Cour t  h a s  s t a t e d  t h a t  t h e  

s u b s t a n c e  of t h i s  g u a r a n t y  i s  t h a t  C o u r t s  must make " e f f e c t i v e "  

4ppoin tment  of c o u n s e l .  Powe l l  v .  4 labama,  287 U.S. 4 5 ,  77 L.ED. 

1 5 8 ,  53 S . c t .  5 5 ,  84 4.L.R. 527 ( 1 9 3 2 ) .  

Under t h e  " e f f e c t i v e  r e p r e s e n t a t i o n "  s t a n d a r d ,  a  d e f e n d a n t  

i s  e n t i t l e d  t o  r e a s o n a b l y  competen t  a s s i s t a n c e  of c o u n s e l .  S t a t e  

v .  Whi t e ,  5  Wn.4pp. 283 ,  286-87,  r e v ' d  on o t h e r  g r o u n d s ,  8 1  Wn.2d 

223.  

What i s  r e a s o n a b l y  compe ten t  a s s i s t a n c e  of  c o u n s e l  w i l l ,  of  



c o u r s e ,  have  t o  be  deve loped  on a  c a s e  by c a s e  b a s i s .  S t a t e  v .  

F i c h e ,  71  Wn.2d 5 8 3 ,  591 ,  430 P.2d 522 ( 1 9 6 7 ) .  

T h i s  p r e s u m p t i o n  c a n  be  overcome by showing , among o t h e r  

o t h e r  t h i n g s ,  t h a t  c o u n s e l  f a i l e d  t o  conduc t  a p p r o p r i a t e  

i n v e s t i g a t i o n s ,  e i t h e r  f a c t u a l  o r  l e g a l ,  t o  d e t e r m i n e  what 

m a t t e r s  of d e f e n s e  were a v a i l a b l e ,  o r  f a i l e d  t o  a l l o w  h i m s e l f  

enough t i m e  f o r  r e f l e c t i o n  and p r e p a r a t i o n  f o r  t r i a l .  S t a t e  v .  

Whi te ,  s u p r a ;  s e e  U . S .  v .  DeCos te r ,  487 F.2d 1197 ( D . c .  C i r .  

1 9 7 3 ) ;  C o l e s  v.  P e y t o n ,  389 F.2d 224 ( 4 t h  C i r .  1 9 6 8 ) .  

4 l t h o u g b  u n a b l e  t o  a s c e r t a i n  whe the r  c o u n s e l ' s  l a c k  of  

p r e p a r a t i o n  p r e j u d i c e d  d e f e n d a n t  by d e p r i v i n g  him of  e v i d e n c e  

t h a t  would have  been  h e l p f u l  t o  h i s  c a s e ,  i t  s t i l l  c o n s i d e r e d  

whether  d e f e n d a n t  was p r e j u d i c e d  because  c o u n s e l ' s  l a c k  of 

p r e p a r a t i o n  c a u s e d  him t o  o v e r l o o k  obv ious  l e g a l  i s s u e s  and 

a rguments  f o r  t r i a l .  s e e  Moore v .  U . S . ,  432 F.2d 735 ( 3 r d  C i r .  

1 9 7 0 ) .  

The f a i l u r e  of  c o u n s e l  t o  a d e q u a t e l y  a c q u a i n t  h i m s e l f  w i t h  

t h e  f a c t s  of t h e  c a s e  by i n t e r v i e w i n g  w i t n e s s e s ,  f a i l u r e  t o  

subpoena them and f a i l u r e  t o  i n fo rm t h e  Cour t  of t h e  s u b s t a n c e  of 

t h e i r  t e s t i m o n y ,  b e f o r e  and d u r i n g  t h e  t r i a l ,  were o m i s i o n s  

which no r e a s o n a b l y  compe ten t  c o u n s e l  would bave  commit ted .  

Counse l  was i n e f f e c t i v e  i n  Mr. Guzman's c a s e  because  Mr. 

Guzman i n s i s t e d  t o  h i s  c o u n s e l  t o  c a l l  c e r t a i n  w i t n e s s e s ,  t o  

i n v e s t i g a t e  and p r e p a r e  f o r  t r i a l  t o  have  them be  c r o s s -  

examined.  



ADDITIONAL GROUNDS I11 

MR JEFFERSON'S LACK OF INTEREST TO REPRESENT CLIENT 

The state charged Mr. Guznan with Second Degree Assalt 

due to Mr. Raymond Reyes Senior's injuries. The injuries could 

have been rebutted during trial, had counsel called the four 

witnesses willing to testify on behalf of Mr. Guzman. 

Prior to the trial, Mr. Guzman informed his Counsel Larry 

Jefferson that he had four witnesses, including their addresses: 

( 1 ) Paul Dawn (2) Debra Dawn ( 3) Karoline Sanchez and (4) Viola 

"~raceli" Olivares, In that instant Guzman called one of the 

witnesses Ms. Karoline Sanchez through his cell-phone and passed 

the phone to Mr. Jefferson. They spoke about the incident and 

asked questions and she seemed to answer them. She informed 

him that she would testify on behalf of Mr. Guzman. 

The day aftar this convarsation took place, Mr. Guzman 

visited Mr, Jefferson's office to speak to his counsel about 

the case to see whether he has investigated the witnesses? 

Whether he was prepared for the trial? The court appointed 

cousel Mr. Jefferson became irritated, argumentative and hostile 

towards Mr. Guzman and stated to him "I don't use witness@ in 

my cases". 

Once out of Mr. Jefferson's office, Mr. Guzman contacted 

Ms. Sanchez to help him write a letter of complaxnt to Mr. 

Jefferson's supervisor about Mr. Jefferson's  lac^ of interest 

in his case, his conduct and performance. 



After the complaint was filed to his supervisor, Mr. 

Jefrerson corltactad Hr, 3uz~:iarl to cotha back to his office. 

At the office they briefed about the case, and again Mr. 

Jefferson intormed Guzman that he was not going to use the 

testimonies of the four witnesses for his case. " ~ e  then stated: 

"The only reason 1 ' m  doing your casa is because the BAR will 

be on my ass, but Guzinan you dre going to lose and I'm going 

to sit with you and waczh you go dow;~". 

The four witnesses provideu to i4r. Jefferson by Mr. Guzman 

would have helped in h i s  dei'ensa. A l l  four witnesses were 

present during the incide!it in which Mr. Rayrilond Reyes Senior's 

injuries came about. The tesci laoiry of the 4 witnesses clearly 

Mr. Reyes testimony of what actually occurrec anc t h a t  he s l i p p e d  

on his own, and Mr. Guzman d i d  n o t  inflict or cause th2 fracture 

to b l r .  Reyes S r .  r i b b s  on which the cnarge of Second Degree 

Assault is based on, 

Mr. Guzman should be remanded for a new trial or have the 

charges dismissed. 

DATED q / / ~ / a  - 


