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L

CONSOLIDATED SUMMARY INTRODUCTION

This case presents two questions concerning a rather obscure tax
known as the “Privilege Tax” that is paid only by public utility districts in
the state of Washington. Because public utility districts are government
entities, they do not pay taxes on their property. The privilege tax is an
excise tax that is paid “in lieu of” the property tax, which the districts
would otherwise pay if they were subject to that latter tax.

Each year by March 15, public utility districts file an Annual
Report with the Appellant, Washington State Department of Revenue
(“Department”), upon which they report gross revenues received in the
previous calendar year. The Department will review the Annual Report
and issue a privilege tax assessment to each public utility district by
April 30, which must be paid on or before June 1. So, for example,
Respondents Clark County Public Utility District No. 1 (“Clark™) and
Grays Harbor Public Utility District No. 1 (“Grays Harbor”) filed annual
reports for their respective district with the Department by March 31,
2003, based on calendar year 2002 revenues. The Department issued
privilege tax assessments to Clark and Grays Harbor by April 30, 2003,
which were then paid by June 1, 2003.

The privilege tax assessments issued by the Department to Clark

and Grays Harbor contained up to four components (depending on their



business activities), only one of which is at issue in this appeal: the two
percent tax (plus surtax) on gross revenues from the sale of electric energy
distributed to consumers in the district. RCW 54.28.020(1)(a). During the
tax years in question, Respondents Clark and Grays Harbor (individually,
the “District” and collectively, the “Districts”) reported their gross
revenues to the Department. The gross revenues reported, and upon which
the privilege tax was assessed and paid, included revenues from “basic
customer service charges” or “basic service charges.” The Districts
collected the basic service charge from customers as a separate item
pursuant to each District’s rate schedule. This charge was not for the sale
of electric energy; rather, the charge was designed to recover certain fixed
costs of each District. The charge was the same on all customer bills
within the customer class, and was levied even if no electric energy was
sold or delivered to the customer during the billing period.

The Districts sought a partial refund of the privilege taxes they
paid to the Department in the years 2001 to 2005 on that portion of their
gross revenues derived from the basic customer service charges. The
Department denied the refund requests and the Districts then brought suit
to obtain the refunds. The trial court granted the refunds, but limited the
relief to a period to include only the last three years of tax payments
(2003-2005), rather than the five years (2001-2005) sought by the

Districts.



On appeal, the Department challenges the Districts’ entitlement to
any refunds. The legal heart of the Department’s appeal rests on the
proposition that the measure of the privilege tax—gross revenues from the
sale of electric energy—broadly includes revenues from basic customer
service charges. The trial court correctly found that the Department’s
reading of the law ignored the plain meaning of the statute, which
unambiguously does not impose the tax on the basic service charge, and
which entitled the Districts to refunds.

On cross-appeal, the Districts ask this Court to order refunds for

the full five years as originally requested by the Districts, rather than three
years as ordered by the trial court.

In summary, this Court should affirm the trial court’s grant of
refunds to the Districts, reverse the trial court’s holding that the three-year
statute of limitations applied, and order the full five years of refunds as
originally requested by the Districts.

IL.

COUNTER STATEMENT OF THE ISSUE ON DEPARTMENT OF
REVENUE’S APPEAL

The privilege tax in question is imposed by RCW 54.28.020(1)(a)
on “the gross revenues derived by the district from the sale of all electric

energy which [the district] distributes to consumers who are served by a

distribution system owned by the district” (emphasis added). The term

“gross revenue” is defined in the privilege tax law to mean “the amount



received from the sale of electric energy excluding any tax levied by a
municipal corporation upon the district pursuant to RCW 54.28.070.”
RCW 54.28.011. The term “distributes to consumers” as used in RCW
54.28.020(1)(a) is defined by RCW 54.28.010(3) to mean “the sale of
electric energy to ultimate consumers thereof.”

The Districts sell electric energy to their customers and make a
charge for the sale based on kilowatt hours (“kWh”) consumed. They also
impose a “basic customer service” or “basic service” charge, which is a
separate, cost recovery mechanism that is not based on the amount of
electric energy (kWh) consumed, and which is charged even if no energy
is delivered to the customer. The issue before the Court on the
Department’s appeal is whether the privilege tax imposed by
RCW 54.28.020(1)(a) applies to the non-energy revenues the Districts
received from basic customer service charges. In other words, under the
plain language of RCW 54.28.020(1)(a), and in light of the definition of
the term “gross revenue” set forth in RCW 54.28.011, is the basic
customer service charge subject to privilege tax?

II1.

COUNTER STATEMENT OF THE FACTS ON DEPARTMENT OF
REVENUE’S APPEAL

Clark’s and Grays Harbor’s situations will be described separately

below, since there are differences in the underlying facts for each District.



A. Clark Public Utility District.

Clark is a customer-owned utility providing electric and water
services in Clark County, Washington. CP 218. As part of its electric
business, Clark collects a monthly “basic service” customer charge from
all electric customers. I/d. The “basic service charge” revenues recover a
portion of the costs that exist even if no electric energy is sold to the
account. Id. The “basic service” charge does not have any associated
variable energy value (i.e., kilowatt-hour (“kWh”) or demand). Id. The
charge varies only by the allocation of ongoing fixed costs to each
customer class (e.g., residential, general service/commercial, industrial,
etc.). 1d.!

The following is a schedule of the “basic service” customer
charges in effect during the periods covered by Clark’s refund claims, as
approved by the Clark Board of Commissioners during the period listed:

January 1, 200 through July 31, 2001:

Residential and Small Farm Customers $ 640
General Service (no demand) $ 15.00
General Service (kilowatt and demand meter) $ 30.00
Industrial Service (kilowatt and demand meter) $ 100.00

! Clark’s billing statements to customers are itemized for the various separate charges.
The charges are not, however, all for the sale of electric energy. A typical billing
statement to a customer from Clark will consist of two principle items: (1) a “basic”
service” charge; and (2) a kilowatt-hour charge. See CP 42-52. Where a customer
purchases or uses no electric energy during a billing cycle there is no kWh charge, just
the “basic service” charge. See CP 36-40. Clark also separately itemizes some of the
various taxes imposed on these charges. See CP 36, 38-40, 42, 44-46, 52.



August 1, 2001 through December 31, 2004:

Residential and Small Farm Customers $ 640
General Service (no demand) $ 18.00
General Service (kilowatt and demand meter) $§ 36.00
Industrial Service (kilowatt and demand meter) $ 120.00

CP 218.

Each year Clark adopts an annual budget. CP 218. The budget
estimates the annual costs (fixed and variable) and all revenues from the
sale of energy, revenues from the “basic service” customer charges and
other miscellaneous revenues. Id. If the forecasts of revenue and
expenses do not match up or provide an operating surplus the commission
directs staff to complete a detailed revenue requirement and cost of service
study. CP 218-19.

The cost of service study examines what it costs to serve each
customer class. CP 219. The study separates variable costs associated
with a customer’s consumption (kilowatt-hour energy costs and demand
energy costs) and the fixed costs associated with the “basic service”
charges. Id. Recommendations are made to the board of commissioners
about the appropriate amount of the variable charges for energy and
demand delivered to customers and the fixed amounts for the customer-
billed monthly “basic service” charge. Id. Charges and rates for services
are set to collect revenues sufficient to meet operating expenses, satisfy

bond covenants, and fund capital programs. Id.



The Clark Board of Commissioners adopts customers rates
including the monthly “basic service” charges after receiving
recommendations from staff and holding public meetings. CP 219. The
“basic service” charges are set by the commission after reviewing the
annual budget and revenue requirements, and receiving the cost of service
study analysis. Id.; see CP 19-34 (Clark Public Utility District Resolution
No. 6177 adopted July 25, 2001, effective August 1, 2001).

Clark’s monthly “basic service” charges are not based upon the
amount of electric energy delivered to the customer and do not recover
any energy (i.e., kilowatt-hour or demand value) charges. CP 219. In
other words, they are a defined source of revenue without any associated
kilowatt-hour energy value. Id. The “basic service” charges are
established in the revenue requirements and cost of service studies, are
levied monthly, and are created to provide revenues to cover costs that
continue to exist even if the utility does not sell any electricity. Id.
Examples of these ongoing costs would be debt service, insurance, and
some labor costs not related to the sale of electricity. /d. The monthly
“basic service” charges are billed to all customers with connected or
metered services, including those that do not use any electricity during the
billing period. CP 219-220; see CP 36-40 (sample Clark Public Utility
District billing statements where customers were billed for “basic service”

charge and no electricity energy charge); see also CP 42-52 (sample Clark



Public Utility District billing statements where customers consumed
electric energy and were billed for both the “basic service” charge and the
kilowatt-hour charge).

As noted, Clark regularly bills the “basic service” charge to, and
collects the charge from, customers who do not otherwise consume any
electric energy during the billing period. CP 220. For example, 10,007
customer bills had the “basic service” charge only in the year 2004, and
9,785 customer bills included only the “basic service” charge in the year
2005. Id. These customers did not receive any electric energy during the
billing period and so the customers did not get billed for any energy
(kWh) charges. Id. Similarly, 5,196 general service customer bills in
2004, and 5,361 general service customer bills in 2005, included only the
“basic service” charge and no energy or kWh charge. Id.; see CP 42-52.

During the years 2000 to 2004, Clark received revenues from
“basic customer service” charges and has requested refunds of privilege
tax paid on such revenues, as follows:

Revenue from
Basic Customer

Tax Year Year Paid Service Charges Refund
2000 2001 $ 13,682,645 $ 292,808
2001 2002 $ 13,517,672 $ 289,278
2002 2003 $ 14,201,594 $ 303,914
2003 2004 $ 14,570,945 $ 311,818
2004 2005 $ 14,946,628 $ 319,858

CP 220; see CP 54-64 (Clark’s privilege tax annual report filed with the

Department for the year 2002; from this report the Department generated a



bill on April 30, 2003 (CP 66-69), for the privilege taxes owed by Clark in
year 2003).

B. Grays Harbor Public Utility District.

Grays Harbor is a customer-owned utility providing electricity to
residents and businesses of Grays Harbor County, Washington. CP 213.
As part of its business, Grays Harbor charges and collects a monthly
“basic customer charge” from all customers. Id. The basic customer
charge is a monthly charge to customers with no associated energy value.
Id. 1t is charged regardless of whether customers consume any electricity
or electric energy. Id. The basic customer charge is a cost recovery
means to ensure a portion of fixed costs are recovered by Grays Harbor,
since there are fixed costs associated with operating the utility that are
present regardless of energy distributed or revenue received. 1d*

Grays Harbor has several classes of utility services and customers.
CP 213. A breakdown of the basic customer charges by class, and for two
of the time periods in this appeal, are as follows:

10/2002—12/2005:

Residential $ 11.35
Small Commercial $ 13.60
Medium Commercial $ 22.60
Small Industrial $ 30.00

2 Grays Harbor’s billing statements to customers are similar to Clark’s (see n. 1, supra),
although they contain three primary charges to customers: (1) a “basic charge”; (2) an
“energy” charge; and (3) a “demand” or minimum charge (see CP 143-47), instead of
two. When a customer of Grays Harbor consumes no electricity during the billing cycle,
the customer will be billed for the basic charge and the minimum charge. See CP 137-
141, 148.



Large Commercial $ 79.20

2000—9/2001:

Residential $ 6.00
Small General Service $ 750
Large General Service $ 10.00
Small Industrial $ 10.00
Large Industrial $ 30.00
Industrial (Unreg. Voltage) $ 30.00
Industrial General Service $ 30.00
Irrigation $ 5.00
Very Large Industrial $ 125.00

See CP 213-14 for a listing of Grays Harbor’s customer charges during all
times covered by this appeal.

The Grays Harbor Board of Commissioners establishes the basic
customer charges, and these charges are determined through cost of
service studies. CP 214. These studies determine the true cost to serve
each class of customer and costs are allocated to each customer class
based on this study. Id. The study also determines the fixed costs
associated with customer classes regardless of energy consumption. Id.

With the cost of service study information, Grays Harbor then
performs a revenue requirements analysis. CP 214-15. This analysis
reviews all sources of revenue and all costs, and charges and rates are then
established to ensure revenues are sufficient to meet expenses, bond
covenant requirements and revenue funded capital programs. CP 215; see
CP 71-135 (Grays Harbor Public Utility District Resolution No. 3977

adopted June 24, 2002, setting basic service charges effective July 1,
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2002, and Resolution No. 3999 revising rates adopted September 23,
2002, and effective October 1, 2002).

Grays Harbor regularly bills and collects basic customer service
charges from electric customers who do not consume any electricity.
CP 215. The following represents the total bills issued, per year, by Grays
Harbor where utility customers were not charged for electric energy,
because the District did not sell or deliver any electricity to those

customers during the billing period:

Year Bills

2001 50,515
2002 56,964
2003 57,609
2004 63,110
2005 58,593

CP 215; see CP 137-141 (sample Grays Harbor customer bills with basic
service charges only and no kilowatt hour charge); see also CP 143-147
(sample Grays Harbor customer bills with both a basic charge and a
kilowatt-hour charge). In turn, during the years 2000 to 2004, Grays
Harbor received revenues from basic customer charges and has requested
refunds of privilege tax paid on such revenues, as follows:

Revenue From
Basic Customer

Tax Year Year Paid  Service Charges Refund
2000 2001 $ 3,553,414 $ 76,043
2001 2002 $ 4,975,477 $ 106,475
2002 2003 $ 5,527,424 § 73,675
2003 2004 $ 5,496,175 $ 118,287
2004 2005 $ 5,643,157 $ 120,763

11



CP 2152

C. The Proceedings Below.

The Districts filed suit in Thurston County Superior Court on
December 28, 2005, requesting a refund of the privilege taxes they paid in
the years 2001 through 2005 based on revenues derived from basic
customer service charges. CP 4-9. The Districts moved for summary
judgment on October 31, 2006. CP 183-84. Following a hearing on the
motion on October 5, 2007, the trial court issued a Letter Opinion on
October 22, 2007. CP 805-809. The court agreed that the basic customer
service charge was not subject to privilege tax and granted the Districts a
refund of privilege taxes they paid on those revenues. Id. However, the
court limited the refund period to three years, not five years, as sought by
the Districts. CP 809. The trial court also reserved the issue of the
amount of the refunds owed to each District for trial. Id.

Subsequently, the Districts and the Department agreed on the
refund amounts for the three year period allowed by the trial court. An

agreed order and judgment was entered with the court on January 18,

3 In the tax years 2003 and 2004, Grays Harbor deducted basic customer charges on its
Annual Report to the Department, so it did not actually pay privilege tax on these
revenues in the following years, 2004 and 2005. See, e.g., CP 150-159 (Grays Harbor
privilege tax report for the year 2004; page 6, section E of the report shows a deduction
for basic customer charges). The Department subsequently assessed the privilege tax for
these years on November 10, 2005 (CP 215; see CP 162 (Department’s November 10,
2005 assessment)), which Grays Harbor paid on December 6, 2005 (CP 215; see CP 164-
67). The refund amounts shown in the chart above include the privilege taxes that were
ultimately paid by Grays Harbor in late 2005. CP 215-16.
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2008. CP 810-19. Clark’s refund totaled $935,590 and Grays Harbor’s
was $309,580. CP 811. Neither judgment amount accrued interest since
the three-year refund statutes did not provide for the payment of interest
on such refunds. Id. The Department filed a timely Notice of Appeal to
this Court on January 31, 2008. CP 820-832. The Districts followed with
a timely Notice of Cross-Appeal on February 13, 2008. CP 833-844.

Iv.

CONSOLIDATED STATEMENT OF STANDARD OF REVIEW

The construction and interpretation of statutes are questions of law
the Court reviews de novo under the error of law standard. See Whidbey

General Hospital v. Department of Revenue, 143 Wn.App. 620, 627, 180

P.3d 796 (2008) (citing Health Ins. Pool v. Health Care Authority, 129

Wn.2d 504, 507, 919 P.2d 62 (1996), see also Department of Ecology v.

Campbell & Gwin L.L.C., 146 Wn.2d 1, 9, 43 P.3d 4 (2002) (citing State
v. Breazeale, 144 Wn.2d 829, 837, 31 P.3d 1155 (2001); State v. J.M., 144
Wn.2d 472, 480, 28 P.3d 720 (2001)); Waste Mgmt. of Seattle, Inc. v.

Utils. & Transp. Comm’n, 123 Wn.2d 621, 627, 869 P.2d 1034 (1994)

(citations omitted). “When interpreting statutory language,” the court’s

“goal is to carry out the Legislature’s intent.” Whidbey General Hospital,

supra (citing Simpson Inv. Co. v. Dep’t of Revenue, 141 Wn.2d 139, 148,

3 P.3d 741 (2000)). And, “[w]here a statute is unambiguous,” the court

determines “legislative intent from the statutory language alone.”
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Whidbey General Hospital, supra (citing Waste Mgmt. v. Wash. Util. &

Transp. Comm., 123 Wn.2d 621, 629, 869 P.2d 1034 (1994)).

This case involves the interpretation of tax statutes codified in
RCW Chapter 54.28. The trial court resolved this matter on a motion for
summary judgment brought by the Districts. The court granted the
Districts’ motion in part and the entire summary judgment ruling is subject

to de novo review by this Court. See, e.g., Timberline Air Service, Inc. v.

Bell Helicopter-Textron, Inc., 125 Wn.2d 305, 311, 884 P.2d 920 (1994)

(citing Rivett v. Tacoma, 123 Wash. 2d 573, 870 P.2d. 299 (1994)).

V.
ARGUMENT ON DEPARTMENT OF REVENUE’S APPEAL

A. The Issue Presented—Are “Basic Customer Service Charges”
Subject To Privilege Tax?—Involves the Application Of A Tax,

And Any Doubt As To The Imposition Of That Tax Must Be
Resolved In The Districts’ Favor.

This case involves the interpretation and construction of the
privilege tax statutes codified in RCW Chapter 54.28. It is not about a tax
exemption, deduction, or credit statute, all of which are to be read strictly

and narrowly against the taxpayer. See, e.g., Simpson Investment Co. v.

Department of Revenue, 141 Wn.2d 139, 149, 3 P.3d 741 (2000) (citations

omitted); Lacey Nursing Ctr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40, 49,

905 P.2d 338 (1995). Instead, the question here involves tax-imposing

statutes, which are to be interpreted in favor of the taxpayer, see e.g.,

Duwamish Warehouse Co. v. Hoppe, 102 Wn.2d 249, 254, 684 P.2d 703
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(1984) (citations omitted); State Dep’t of Rev. v. Hoppe, 82 Wn.2d 549,

552, 512 P.2d 1094 (1973) (citations omitted), with “any doubt as to the

meaning of a tax statute...construed against the taxing power.” First

American Title Ins. Co. v. Department of Revenue, 144 Wn.2d 300, 303,

27 P.3d 604 (2001) (emphasis added) (citing Duwamish Warehouse Co. v.

Hoppe, supra); see Weyerhauser Co. v. Dep’t of Revenue, 106 Wn.2d 557,

566, 723 P.2d 1141 (1986) (citations omitted); Shurgard Mini-Storage of

Tumwater v. Dep’t of Revenue, 40 Wn.App. 721, 727, 700 P.2d 1176

(1985) (citations omitted); MAC Amusement Co. v. Dep’t of Revenue, 95

Wn.2d 963, 966, 633 P.2d 68 (1981) (citations omitted); see also 3A

Norman J. Singer, Sutherland Stat. Const., § 66.1 (6th ed. 2003); Estate of

Hemphill v. Dep’t of Revenue, 153 Wn.2d 544, 105 P.3d 391 (2005);

Agrilink Foods, Inc. v. Dep’t of Revenue, 153 Wn.2d 392, 395, 399 n.1,

103 P.3d 1226 (2005) (citations omitted).

Put another way: In the field of taxation, there are two alternative
rules of statutory interpretation and construction. In a tax exemption case,
any ambiguity in the statute favors the Department; in a tax incidence
case, such ambiguity favors the taxpayer. Because this is a tax incidence
case, the issue before the Court is whether the Districts’ plain reading of

the statute is reasonable; if so, the Districts should prevail. The
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Department, however, fails to acknowledge in any way that this is a tax
incidence case.’

B. The Plain Meaning Rule Of Statutory Construction Controls
Here, And To The Detriment Of The Department’s Appeal.

The language of the statute is conceptually straightforward. The
privilege tax is imposed on “the gross revenues derived . . . from the sale
of all electric energy.” RCW 54.28.020(1)(a). So, too, is the language in
the statute defining the term “gross revenue,” which means “the amount
received from the sale of electric energy.” RCW 54.28.011. Therefore, in
resolving this dispute, this Court should need nothing more than apply the
plain meaning rule:

We look to the statute’s plain language in order to fulfill our

obligation and to give effect to legislative intent. Lacey Nursing

Citr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40, 53, 905 P.2d 338

(1995). When faced with an unambiguous statute, we derive the

legislature’s intent from the plain language alone. Waste Mgmt. of

Seattle, Inc. v. Utils. & Transp. Comm’n, 123 Wn.2d 621, 629, 869
P.2d 1034 (1994).

Asche v. Bloomquist, 132 Wn.App. 784, 790, 133 P.3d 475 (2006).

1t is distressing to see the Department once again failing to acknowledge forthrightly
that there is this vital distinction under Washington tax law between incidence cases and
exemption cases, and also failing to acknowledge that in an incidence case the taxpayer
always gets the benefit of any doubt. The focal inquiry in tax incidence cases is two-fold:
First, does the statute have a plain meaning? If it does, the plain language of the statute
controls. Second, if the statute is ambiguous or susceptible to more than one meaning but
the taxpayer’s interpretation is reasonable, then the taxpayer is entitled to prevail. This
“default rule” is very strong in this state, yet, the Department fails to even acknowledge
its existence, let alone that it is the guiding principle in this case. If this case were about
a tax deduction or exemption, the Department would undoubtedly be trumpeting the rule
that benefits the state in those cases, i.e., the deduction or exemption statute must be
interpreted strictly and narrowly against the taxpayer and in favor of the Department. But
here, in an incidence case where the default rule is in favor of the taxpayer, the
Department is silent.
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If there is one thing abundantly clear from reading
RCW 54.28.020(1)(a) and RCW 54.28.011 together, it is that the statutory
measure of the privilege tax includes only amounts derived from the sale
of the fungible commodity “electric energy” or “electricity.” In fact, the
Legislature defined this measure of tax almost to the point of redundancy,
first in the imposing statute, RCW 54.28.020(1)(a) (“gross revenues
derived . . . from the sale of all electric energy”); then in the statute that
actually defines the term “gross revenue,” RCW 54.28.011 (“the amount
received from the sale of electric energy”); and finally in the definition of
the term “distributes to consumers,” RCW 54.28.010(3) (“the sale of
electric energy to ultimate consumers thereof”).

The Department fails to come to grips with this statutory language.
Indeed, the words of the statute are the heart and soul of this dispute, yet
the Department fails to address those words in any meaningful way.

1. The Statutory Definition Of “Gross Revenue” Controls.

The Legislature has provided a specific statutory definition for the
RCW 54.28.020(1)(a) privilege tax. This tax is imposed on the ‘“gross
revenues derived . .. from the sale of all electric energy[,]” id., and the
Legislature has defined the term ‘“gross revenue” to mean ‘“the amount
received from the sale of electric energy.”” RCW 54.28.011. This
“legislative definition prevails over a dictionary definition or common

understanding of any given term.” In re F.D. Processing, Inc., 119 Wn.2d
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452, 458, 832 P.2d 1303 (1992) (citing American Legion Post 32 v. Walla

Walla, 116 Wn.2d 1, 8, 802 P.2d 784 (1991); State v. Hickok, 39
Wn.App. 664, 667, 695 P.2d 136 (1985); 1A N. Singer, Statutory
Construction §§ 20.08, 27.02 (4th ed. 1985)). This fact is critical in this
case, because the Department’s entire brief is an exercise in evading the
precise language of the definition of “gross revenue” (RCW 54.28.011)
employed by the Legislature in the privilege tax. Instead, what is
presented throughout the Department’s argument is a repeated attempt to
rewrite or recharacterize the language of the statute, rather than address
the specific statutory language itself.

Here are some of the ways the Department attempts to rewrite the
statutory imposition language, “gross revenues derived . .. from the sale
of ... electric energy” (RCW 54.28.020(1)(a)), and the definition of the

RN 13

term “gross revenue,” “the amount received from the sale of electric
energy” (RCW 54.28.011):

. “[Clustomers pay the Districts a ‘basic service charge’ in
order to receive electricity” (Brief of Appellant (“Department’s Brief”) at
9).

. “[R]evenue generated in the business of providing
electricity” (id. at 10).

) “The Districts collect revenue from all of their customers

by providing electrical service which includes the component of a basic
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charge and therefore should be subject to tax as part of the Districts’ gross
revenues” (id. at 12).

. “[T]he Legislature intended to tax all gross revenues and
not just the actual use of electricity” (id. at 14).

. “[Slince the amount of the basic charge is based on the
amount of electric energy the customer uses, these costs are associated
with the cost of providing electrical energy” (id. at 15).

. “The ‘basic customer charge’ is for the service of providing
and distributing electricity to its customers” (id. at 16).

o “The . .. ‘basic service charge’ is intertwined with the sale
of electric energy” (id. at 19).

. “[T)he Districts provide electric service to . ..customers
and charge the ‘basic service charge’ for the sale of electric energy” (id. at
22).

. “[T]he. .. ‘basic service charge’ should be included as
gross revenue[,] recognizing an intent to tax the entire sale of electric
energy.” (id. at 24).

. “[C]harges for electrical service, no matter what the label
applied by the utility should be included as gross revenue subject to a

privilege tax.” (id. at 26).
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. The Districts “cannot avoid the public utility privilege tax
by claiming the ‘basic customer charge’ is not the sale of electricity when
they are providing electrical services to their customers.” (id. at 27).

The Districts acknowledge that the basic service charge is paid (as
one of the Department’s many phrasings would have it) “in order to
receive electricity.” But, while this may be true, the privilege tax is not a
tax on the right or ability to receive electricity; instead, it is a tax on the
actual sale of electric energy. Nor is the privilege tax a tax on “the
business of providing electricity”; again, the tax is on the amount received
from the sale of electric energy.

The basic customer charge also is not (as the Department suggests)
“based on the amount of electric energy the customer uses.” Nor does the
basic service charge cover all the costs “associated with the cost of
providing electric energy.” As the undisputed facts disclose, the Districts
impose charges for fixed and variable costs, and the basic customer charge
is imposed to offset fixed costs. The provision of electricity is a variable
cost. Thus, the kWh charge is designed to recover the costs “associated
with the cost of providing electric energy,” not the basic service charge,

which covers fixed costs.’

> The Department states that “[e]ach District collects revenue from its customers for the
use of the electricity the Districts provide.” Department’s Brief at 3. This statement is
incomplete and misleading. The Districts do not allow customers to “use” electricity.
Instead, they “sell” electricity to customers. Electricity is the flow of electric power
created from the conversion of primary sources of energy, such as coal, natural gas, oil,

Footnote continued on next page.
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Ultimately, the Department disputes the Districts’ position that
revenues from their basic customer charges are not revenues from the sale
of electric energy by arguing that “these are merely labels.” Department’s
Brief at 12. Merely labels? No, these are not just labels; these are the
Legislature’s words, which must be given their plain meaning. Because
the Department did not examine the statutory language in detail, the
Districts will do so now.

2. The Words Used By The Legislature In RCW 54.28.011

And 54.28.020(1)(a) Support The Districts’ Reading Of
The Statutes.

RCW 54.28.020(1)(a) imposes the privilege tax. It says a two
percent tax (plus surtax, see RCW 54.28.020(2)) is imposed on “the gross
revenues derived by the district from the sale of all electric energy.” The
first question is, what does “gross revenue” mean? It is not necessary to

go very far because (as stated) the Legislature provided a controlling

nuclear, water (hydro power), sun (solar power), geothermal and wind into this secondary
source, electric current. Electricity flows in circuits (wires), from the power generator to
the consumer. Some of the power is lost in transit; the remainder is in the line at all times
or it is consumed by the end user. When the circuit is closed—e.g., the customer turns on
a light switch—the electricity flows and the electric energy is consumed and deemed sold
to the user. See http.//www.eia.doe.gov/kids/energyfacts/sources/electricity.html. So,
electric energy is not just “used,” as if it can be simply rented and then given back to the
power company, and as the Department seems to imply. The Department further hints
that the Districts received revenue from customers only from the sale of electricity. As
noted above, this is not true; the Districts received revenues from more sources than the
sale of electric energy and basic customer service charges. Other sources of revenue
include charges to customers for the installation of equipment and facilities, such as lines
and meters (see CP 218), as well as late charges, power diversion fees, joint use fees, and
house move fees, all of which do not incur privilege tax. See CP 612, 616. It is therefore
misleading to suggest that the Districts collect revenues only from the “use of electricity.”
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statutory definition. Under that definition, “gross revenue” means “the
amount received from the sale of electric energy.” RCW 54.28.011.

There is no dispute that when the Districts receive payment for
basic customer service charges, those are “amounts received”—but are
they “from the sale of electric energy”? The privilege tax law itself does
not define the word “sale” nor the term “electric energy.” Therefore, it is
appropriate to look to the dictionary to determine the meaning of these

words and terms. See State v. McDougal, 120 Wn.2d 334, 350, 841 P.2d

1232 (1992).
The word “sale” means the “exchange of property or services for a

determined amount of money or its equivalent.” The American Heritage

Dictionary of the English Language, New College Edition (1979) at 1144.
The basic customer service charge, however, plainly is not in exchange for
any property or services. Customers receive no property or services in
exchange for payment of the basic customer charge. Instead, the charge is

imposed for the right to receive electric energy, and not for the energy

itself, as the record conclusively establishes:

The basic charge is a cost recovery mechanism. There is a cost
associated with each service location determined through a cost of
service study. This charge has nothing to do with the amount of
electricity used, only the costs associated with the ability to receive
electric energy. (CP 612.)

The basic monthly fee/charge is assessed to all customers every
month, whether any deliveries of electricity occur. It is not
assessed based upon how many kilowatt hours could be or are
delivered. With Clark PUD the fee has no energy value associated
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with it. A more simplified description would be to describe the
“Basic Customer Charge” as the fee collected for access to receive
the delivery of electricity. (CP 615.)

That the customer is required to pay for something it may receive is
payment in exchange for neither a product nor a service. The basic
customer charge thus does not satisfy the dictionary definition of “sale.”

The word “sale” is also defined in the Revenue Act (see
RCW 82.04.040), which provides a definition for the word for tax
purposes. Here, the word “sale” is defined to mean “any transfer of the
ownership of, title to, or possession of property for a valuable
consideration.” Id. Again, the basic customer service charge fails this
definition because there is no property transferred.

The second and last requirement of the definition of “gross
revenue” in RCW 54.28.011 is that the sale must be in exchange for
“electric energy.” Unlike the word “sale,” this term does not appear to

6 So, the words “electric” and -

have a common dictionary definition.
“energy” in the term “electric energy” must be defined separately. The

word “electric’ means “[o]f, pertaining to, producing, derived from,

produced, powered, or operated by electricity.” American Heritage
Dictionary, at 420. The word “energy” means the “work that a physical

system is capable of doing in changing from its actual state to a specified

6 The terms “electric charge” and “electric current” are defined by reference to the word
“electricity.” American Heritage Dictionary at 420. This latter word means “[e]lectric
current used or regarded as a source of power.” Id.
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reference state.” Id. at 432. Taken together, the term “electric energy”
essentially means electricity that is part of a physical system that is
changing in character. A customer, however, does not receive electricity
that is part of the electric system in exchange for the basic customer
charge. In short, there is nothing in the definition of “gross revenue” that
even hints at the Legislature intending to include anything other than the
commodity electricity within the measure of the privilege tax.’

The conclusion that the term “sale of electric energy” cannot

possibly mean to include revenues from a standby-type charge like a basic

7 There are numerous Washington statutes that use the term “electricity” and the term
“electric energy” although mostly without definition. A few statutes provide definitions
of closely related terms and implicit definitions of the terms themselves. See, e.g. RCW
19.29A.010(13); RCW 43.52.250; RCW 43.21G.020(2); RCW 43.21F.025(1).
Nevertheless, these various statutory uses of “electricity,” “electric energy” and related
terms, do support the proposition that the term “electric energy,” standing alone, refers to
the electricity commodity itself and not ancillary services provided in connection with the
supply of the commodity. See CP 224. Indeed, a statute directly on point provides that
“electricity means electric energy measured in kilowatt hours, or electric capacity
measured in kilowatts, or both.” RCW 19.29A.010(13) (RCW Chapter governing
“Consumers of Electricity”). Another statute defines “electrical energy” as “electric
energy produced by any means including water power, steam power, nuclear power, and
conservation.” RCW 43.52.250 (RCW Chapter governing “Operating Agencies”). Yet
another statute defines “energy” as “any of the following, individually or in combination:
Petroleum fuels; other liquid fuels; natural or synthetic fuel gas; solid carbonaceous fuels;
fissionable nuclear material, or electricity.” RCW 43.21G.020(2) (RCW Chapter
governing “Energy Supply Emergencies, Alerts”); see RCW 43.21F.025 (RCW Chapter
governing “State Energy Office”) (utilizing a similar definition). In keeping with a
definition of “electricity” focused on its nature as a commodity, two statutes refer to
“electricity” as a thing that is produced. RCW 19.29A.090 (RCW Chapter governing
“Consumers of Electricity”) (stating that “‘qualified alternative energy resource’ means
the electricity produced from generation facilities...”); RCW 43.52.595 (RCW Chapter
governing “Operating Agencies”) (stating that contracts for electric power “may include
the purchase of capability of the projects to produce electricity...”). Finally, RCW
54.16.040 titled “Electric energy” and located in the same title (RCW 54) as the privilege
tax chapter (RCW 54.28) states in part that a public utility district “may purchase, within
or without its limits, electric current for sale and distribution within or without its limits,”
again underscoring the commodity nature of “electric current”, which under the
dictionary definition, means electricity. See CP 223-24.
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customer service charge is further buttressed by parsing the tax imposing
statute itself. Again, RCW 54.28.020(1)(a) applies the privilege tax to
“gross revenues derived . . . from the sale of all electric energy” (emphasis
added). The word “sale” and the terms ‘“gross revenue” and ‘“electric
energy” have previously been discussed. The last word to examine is

“derived.” The American Heritage Dictionary states: “derive...v.

[including]-rived . . . 1. To obtain or receive from a source.” Supra, 356.
This dictionary definition of the word ‘“derived” as used in
RCW 54.28.020(1)(a) further supports the Districts’ interpretation. The
“source” here is the “sale of electric energy,” i.e., of electricity. Because
the basic customer service charge is not obtained or received from the sale
of electricity it is not “derived” therefrom. As the undisputed facts
disclosed, this charge applies even if no electricity is sold; the basic
service charge is imposed on customers who may buy electricity due to
their status of being hooked up to the distribution system.

The Department’s argument would have more appeal if the
Legislature had used the term “related to” instead of the word “from” in

RCW 54.28.020(1)(a).8 When comparing the term “related to” to the

% The expansive quality of “related to” is well-recognized in statutory interpretation
jurisprudence. See, e.g., Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 97, 103 S. Ct. 2890,
77 L.Ed.2d 490 (1983) (“relate[d] to” means “it has a connection with or reference to”
(citations omitted); District of Columbia v. Greater Washington Board of Trade, 506 U.S.
125, 129, 113 S. Ct. 580, 121 L.Ed.2d 513 (1992) (“the ordinary meaning of ‘relate[d]
to’ ... gives effect to the ‘deliberately expansive’ language chosen” (citations omitted));
and In re Estate of Egelhoff, 139 Wn.2d 557, 574, 989 P.2d 80 (1999), all recognizing the

Footnote continued on next page.
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words “derived” and “from,” the latter are clearly words of limitation. But
the Legislature did not use the phrase “related to” (although the Court
would not know it by reading the Department’s Brief).

In short, if the Department is correct in its expansive interpretation
of RCW 54.28.011 and 54.28.020(1)(a), the Legislature would most
certainly have written those statutes differently. Thus, under the
Department’s reading of the statute, RCW 54.28.020(1)(a) should have
stated:

Two percent of the gross revenues derived by the district related to

the sale of all electric energy which it distributes to consumers who
are served by a distribution system owned by the district][.]

Here, the words “related to” are substituted for the actual word “from” in
the statute. And this substitution clearly changes the meaning of the
statute. Any revenues “related to” the sale of electric energy—a concept
that surely would include basic customer charges—would be taxable. But,
the Legislature did not choose to use the “related to” language.

The Legislature could have similarly chosen to use the same
substituted language in defining “gross revenue” (RCW 54.28.011) to
accomplish the result the Department seeks here. Under the Department’s
argument, RCW 54.28.011 should have read:

“Gross revenue” shall mean the amount received related to the sale
of electric energy . . .

breadth of the term (e.g., as used in the preemption clause of the Employee Retirement
Income Security Act (ERISA)).
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Again, when the term “related to” is substituted for the word “from” it
changes the meaning—and the measure of the privilege tax—immensely.
But again, the Legislature did not choose the expansive wording that
would support the Department’s interpretation.

As noted above, the term “distributes to consumers” also appears
in RCW 54.28.020(1)(a). This term is defined in the privilege tax chapter
to mean “the sale of electric energy to ultimate consumers.”
RCW 54.28.010(3). A parsing of this term shows that, here, the
Legislature used the active verb “distributes.” The Districts are not
distributing electric energy—or anything else for that matter—to
consumers when customers are merely passively hooked up to the electric
system and pay for that right via the basic service charge. While it is true
that the consumers have the potential to have electric energy distributed to
them, the term “distributes to consumers” is active, not passive, further
evidencing that the Legislature intended the actual sale of electricity to be

the event that triggers this tax.’

% The Districts believe the legislative intent in these statutes is plain and unambiguous.
But, setting aside for the moment the plain and unambiguous mix of words present here,
these are also words that have to be understood as terms of art in the electric energy
industry. And how the industry views the questions raised in this appeal are answered by
the testimony of the Districts’ expert, Mr. Donovan. See CP 221-25. In part, he stated:
“...it would be inconsistent with electric industry practice to consider that the value of
the sale of electric energy to include any fixed components. Accordingly the value of the
sale of electric energy should only include the variable cost components based on the
consumers’ use and as measured in kilowatt-hours.” CP 225. Mr. Donovan’s testimony
was not disputed.
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The significance of this legislative definition of the term “gross
revenue” (RCW 54.28.011)—which narrows the scope to just revenues
from the sale of electric energy—is that the Legislature wanted to take out
of play the ordinarily broad notion of gross revenues. The term “gross
revenues” would generally include all revenues. But, in RCW 54.28.011
the Legislature wanted to make it clear that the privilege tax statutory
definition of “gross revenue” was a narrower concept to include only
revenues from the actual sale and consumption of electricity.'® The scope
of this tax, by its own definition, would not include charges related to just
being hooked up to the system so that a person may draw electricity at
some point. For this is not the Public Utility Tax (“PUT”) imposed by
Chapter 82.16 RCW, a tax that is significantly broader in scope than the

privilege tax, as the Public Utility District No. 3 of Mason County v. State,

71 Wn.2d 211, 427 P.2d 713 (1967) (“Mason County”) case confirms.''

10 While this appeal has been pending before the Court, the Department recently
circulated a draft bill that it intends to have introduced to the 2009 Legislature. This bill,
a copy of which plus amendment are attached as Appendix 1, would revise the definition
of “gross revenue” (RCW 54.28.011) consistent with the Department’s legal position in
this case. The Districts believe the amendment to the statute proposed by the Department
is tantamount to a concession that the Districts’ interpretation is correct.

" The Department also argues that “if the Districts’ statutory construction were to stand,
[they] could determine their taxes by simply assigning all of their costs, fixed and
variable, to their basic charge.” Department’s Brief at 17. In other words, the
Department claims the Districts could assign all costs to the basic service charge and
avoid the privilege tax altogether. This argument is nonsense. The Districts’ basic
service charges are nominal assessments to customers and are in no way an attempt to
circumvent the tax or assign costs to the basic charge that are not otherwise related to on-
going fixed costs of each customer class. Nor has the Department even alleged that the
Districts are inappropriately assigning excess costs to the basic service charge under the
facts of this case. Simply stated, the purported circumvention of tax liability through the

Footnote continued on next page.
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C. The Decision Of The Supreme Court In MASON COUNTY Is
Fatal To The Department’s Argument.

In Mason County, the tax at issue was the PUT. Mason County

PUD had a practice of passing the city of Shelton privilege taxes on to its
customers by billing the taxes as a separate item on customers’ invoices,
after compilation of charges for electric energy or other services. Mason
County at 212. The PUD did not include the receipts for these taxes in its
reported gross income to the State Tax Commission (predecessor agency
to the Department of Revenue), for purposes of the PUT imposed by
RCW 82.16. Id. In an administrative appeal, the Tax Commission ruled
that Mason County PUD’s practice of not reporting the income from the
recoupment of the city privilege taxes for purposes of computing the PUT
due was improper and issued a deficiency assessment against the district.
Id.

The trial court upheld the assessment and the question presented to
the Supreme Court was whether the tax receipts from the separately
itemized city privilege taxes “constituted ‘gross income’ of the district

subject to taxation within the purview of RCW 82.16, the public utility

statute.” Id. The PUT chapter (RCW 82.16) contains a specific, broad

assignment of all costs to a basic service fee is not before this Court. If such facts are
ever found by the Department it may be addressed in a case before another court or, more
appropriately, by the Legislature through an amendment to the statutes. See Weyerhauser
Co. v. Department of Revenue, 106 Wn.2d 557, 566, 723 P.2d 1141 (1986).
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definition of the term “gross income” that is unlike the narrow definition
of “gross revenue” in RCW 54.28.011, and which provides as follows:

“Gross income” means the value proceeding or accruing from the
performance of the particular public service or transportation
business involved, including operations incidental thereto, but
without any deduction on account of the cost of the commodity
furnished or sold, the cost of materials used, labor costs, interest,
discount, delivery costs, faxes, or any other expense whatsoever
paid or accrued and without any deduction on account of
losses . . . [Court’s italics.]

Mason County at 213 (quoting RCW 82.16.010(12)) (underscored

emphasis and bracketed inclusion added).
In its decision, the Supreme Court summarized Mason County
PUD’s argument as follows:

... the tax receipts collected from its customers are not derived
from the sale of electricity (RCW 54.28.020) or from gross
revenues derived by the district from the performance of its public
service, including operations incidental thereto (RCW 82.16.010,
infra). Its argument is that since only revenue or income from the
generation, distribution and sale of electric energy was
contemplated as the measure of “gross income,” the district
properly considered the collected tax receipts as an item separate
from operating revenue; and correctly paid its additional 3.6 per
cent public utility tax without including these tax receipts in its
reported “gross income.”

Mason County, at 212-13 (emphasis added). The Supreme Court rejected

all of those arguments, and compared the measure of the privilege tax,
“gross revenue,” with the measure of the PUT, as follows:

We think the district has misconstrued the difference between the
measure of the 1 per cent and 2 per cent [privilege] taxes, defined
in RCW 54.28.011 as “Gross revenue” from the sale of electric
energy, and the measure of the additional 3.6 per cent tax defined
in RCW 82.16.010(12) as “Gross income” from the performance
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of the public service, upon which this order of the Tax
Commission was based. The definition of “Gross revenue”
appears in RCW 54.28.011 as follows:

“Gross revenue” shall mean the amount received from the
sale of electric energy excluding any tax levied by a

municipal corporation upon the district pursuant to
RCW 54.28.070. (Italics ours.)

The determination whether tax receipts collected and remitted to
the taxing source under RCW 54.28 (the 2 per cent state and 1 per
cent city of Shelton privilege taxes) are to be included as “gross
income” in measuring the 3.6 per cent [sic] public utility tax, is not
resolved by this definition of “gross revenue.” The measure, there
defined, only has application in determining taxes payable under
RCW 54.28.020 and RCW 54.28.070, which authorize the 2 per
cent state and 1 per cent city of Shelton privilege taxes, a question
not material to this appeal.

The real question is whether these receipts are included in the
definition of “Gross income” under RCW 82.16.010(12), . . .

It is this definition that governs the income upon which the 3.6 per
cent public utility tax is to be measured. By the express terms of
this statute . . . no deduction for taxes paid or accrued is allowable
in determining “gross income,” since these expenses are treated as
part of the cost of doing business as a franchised public utility.
Therefore, the district, by billing the two taxes in question to its
customers (either separately or buried in the total charge for
services), adds to its “gross income” and cannot thereafter make
deductions therefrom in measuring its tax liability under the public
utility tax, RCW 82.16.

Mason County at 213-14 (emphasis and bracketed inclusions added).

Here, the Department attempts to interpret the privilege tax

imposed upon the Districts in a manner similar to Mason County PUD’s

attempted interpretation of the PUT—i.e., by misconstruing the measure

of the applicable tax—only in reverse. Mason County PUD argued that

the measure of the PUT was income from the sale of electric energy only.
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The Supreme Court rejected that argument based on the very broad
measure of the PUT—*value proceeding or accruing” from engaging in a
public service business (RCW 82.16.010(12)). Fast forward 40 years and
the Department now believes the measure of the privilege tax is similar to
the broad measure of the PUT—"revenue generated from the business of
providing electricity” or “for the service of providing and distributing
electricity to its customers.” Department’s Brief at 10, 16. But the
measure of the privilege tax is much narrower—“the amount received
from the sale of electric energy” (RCW 54.28.011)—as correctly noted by

the Supreme Court in Mason County. While revenues collected by the

Districts from basic customer service charges may be subject to PUT—
because they clearly are “value proceeding or accruing” from conducting a
public service business (RCW 82.16.010(12))—such revenues are not
subject to privilege tax. The definition of “gross revenue”

(RCW 54.28.011) for privilege tax purposes limits that tax to amounts

received from the actual sale of electric energy. By its own terms this
definition excludes basic customer service charges, because they do not
constitute revenues from the comity sale of electricity.

The former Tax Commission (the direct predecessor to the

Department) recognized at the time of the Mason County appeal that the

statutory definitions of “gross income” for PUT purposes (chapter 82.16

RCW) and “gross revenue” for privilege tax purposes (chapter 54.28
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RCW) were different. In its brief to the Supreme Court, the Tax
Commission argued:

It is interesting to note that RCW 54.28.011 provides:

“Gross revenue” shall mean the amount received from the sale
of electric energy excluding any tax levied by a municipal
corporation upon the district pursuant to RCW 54.28.070.

The statute defining gross income for purposes of chapter 82.16
RCW expresses just the opposite intent.

See Appendix 2 (emphasis added)."

In Mason County, the Tax Commission explicitly compared the

broad measure of the PUT to “the opposite” measure of the privilege tax.
That “opposite” measure constitutes the more narrow privilege tax
definition of “amount received from the sale of electric energy.”

RCW 54.28.011. Now, 40 years later, the Department wants to ignore the

very comparison it advocated for in the Mason County case. The

Department argues today for a broad, PUT-like definition, like “gross
income” found in RCW 82.16.010(12), as the measure of the privilege tax.
RCW 54.28.011, however, does not support such an interpretation.

The decision in Mason County is fatal to the Department’s

argument here. RCW 54.28.011 is the definition upon which the privilege

tax is to be measured. By its plain and unambiguous language, amounts

12 Page 6 of the Tax Commission’s Brief (ExhibitM to the Declaration of George
Mastrodonato, CP 172-180) was inadvertently left out of the copy of the exhibits filed
with the trial court. A complete copy of the brief is attached as Appendix 2, including the
missing page 6.
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received for services or charges other than the actual “sale of electric
energy” are not part of the “gross revenues” subject to the tax. The
privilege tax is not measured by the gross or total income—the value
proceeding or accruing—of a district, as is the PUT. Instead, the privilege
tax is measured by one stream of revenues—“the amount received from
the sale of electric energy” (RCW 54.28.011). Since the basic customer
service charges do not constitute charges for electric energy—in fact,
thousands of customers of the Districts are billed the basic charge each
year without receiving any electric energy during the billing period (see
CP 215, 220)—such amounts cannot be included within the measure of the
privilege tax under RCW 54.28.020(1)(a).

D. The Department’s Explanation Of What The Legislature

Intended When It Enacted The Privilege Tax Law Conflicts
With The Plain Language Of The Statutes.

The Department contends that, in imposing the privilege tax, the
“purpose and intent of the legislature is to tax the entire operation of the
District” (Department’s Brief at 9) and the tax “is designed to tax all of the
operating property of the public utility district.” Id. at 9. The Department
cites RCW 84.12 as authority for this contention. Id. at 8. RCW 84.12,
however, has nothing to do with the privilege tax; instead, RCW 84.12

addresses property taxes imposed on certain defined “public utilities.”
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While the privilege tax is often referred to as an “in lieu of” property tax,">
it is not in fact a property tax. It is an excise tax. There is also no
reference to RCW 84.12 in RCW 54.28, and no reference to RCW 54.28
in RCW 84.12. Thus, these two statutes have nothing to do with each
other. Indeed, they are not even in the same Title of the RCWs. The
Department cannot point to any authority for the proposition that the
privilege tax “is designed to tax all of the operating property” of a public
utility district, other than its own self-serving “see RCW 84.12
(assessment and taxation of public utilities)”. Department’s Brief at 8.

That the privilege tax is an excise tax and not a property tax is
apparent based on a complete reading of RCW 54.28.020(1):

There is hereby levied and there shall be collected from every
district a tax for the act or privilege of engaging within this state in
the business of operating works, plants or facilities for the
generation, distribution and sale of electric energy. With respect to
each such district, except with respect to thermal electric
generating facilities taxed under RCW 54.28.025, such tax shall be
the sum of the following amounts: (a) Two percent of the gross
revenues derived by the district from the sale of all electric energy
which it distributes to consumers who are served by a distribution
system owned by the district; (b) five percent of the first four mills
per kilowatt-hour of wholesale value of self-generated energy
distributed to consumers by a district; (c) five percent of the first
four mills per kilowatt-hour of revenue obtained by the district
from the sale of self-generated energy for resale.'*

13 See K. Billington, People, Politics & Public Power (1988) at 132 (the privilege tax is
“a gross revenue tax established in the early 1940s that the PUDs would pay in lieu of the
property tax private companies had paid on facilities the PUDs took over from them”).

'4 A surtax to the rates set out in (a) through (c) is imposed under RCW 54.28.020(2). In
addition, a fourth privilege tax is imposed under RCW 54.28.025. This tax is levied and
collected:

Footnote continued on next page.
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See High Tide Seafoods v. State, 106 Wn.2d 695, 699, 725 P.2d 411

(1986) (a property tax is a tax on things tangible or intangible and an
excise tax is a tax on the right to use or transfer things) (citing Black v.
State, 67 Wn.2d 97, 99, 406 P.2d 761 (1965) (“[T]he obligation to pay an
excise is based upon the voluntary action of the person taxed in
performing the act, enjoying the privilege or engaging in the occupation
which is the subject of the excise, and the element of absolute and
unavoidable demand, as in the case of a property tax, is lacking”) (quoting
1 T. Cooley, Taxation § 46, at 132 (4th ed. 1924)).

It is clear from reading RCW 54.28.020(1) and 54.28.025(1) that
the measure of the various privilege taxes are “gross revenues” from the
sale of electric energy (subpart(a)), “the first four mills per kilowatt-hour
of wholesale value” of self-generated energy sold to consumers (subpart
(b)), “the first four mills per kilowatt-hour of revenue” from self-generated
energy that is resold (subpart(c)), or the “wholesale value of energy
produced” (RCW 54.28.025(1)). There is nothing in any of these
statutes—and RCW 54.28.020(1)(a) in particular—to suggest that the

privilege taxes are “designed to tax all of the operating property” of the

... from every district operating a thermal electric generating facility . . . having a
design capacity of two hundred fifty thousand kilowatts or more, located on a federal
reservation . . . a tax for the act or privilege of engaging within the state in the
business of generating electricity for use or sale, equal to one and one-half percent of
wholesale value of energy produced for use or sale . . .

RCW 54.28.025(1). A surtax applies to this tax, as well. See RCW 54.28.025(2).
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Districts or that the Legislature intended “to tax the entire operation” of
the Districts. Department’s Brief at 8, 9. Arguably, this may be the
consequence or result when the various taxes are considered together, but
not individually, and especially not RCW 54.28.020(1)(a) standing alone.

Rather, each of these excise taxes target a specific stream of revenues for

taxation. Even if the privilege tax is considered a property tax, which it
clearly is not, these various privilege taxes simply are not comparable to
taxing “all of the operating property” or “the entire operations” of the
Districts, and the Department mischaracterizes the scope and intent of the
tax when it claims otherwise."

The Department states that the Districts’ “rate schedules
demonstrate that the ‘basic service charge’ is an integral component of the
Districts’ ‘energy charge’”. Department Brief at 10. This simply is not
true, and one has to look no farther than the Department’s example (see
CP 22; Appendix C to Department’s Brief) to show it is not true. At the
bottom of CP 22, Clark’s basic charge and the energy charge are listed
separately. How, then, could the basic charge be “an integral component”
of the energy charge? The same is true with respect to Grays Harbor. The

Department points to CP 73 (Appendix D to Department’s Brief) for the

!5 As shown above, there are actually four different privilege taxes imposed under
RCW 54.28. This case deals only with the tax imposed under RCW 54.28.020(1)(a). If
this tax was intended by the Legislature “to tax the entire operation” of the Districts, as
claimed by the Department, the other three privilege taxes would be redundant and
unnecessary.
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proposition that “the rate charge shall be the sum of the customer charge
and the energy charge.” Department’s Brief at 11, quoting CP 73. But
again, the Grays Harbor Schedule of Rates shows the charges separately
listed (CP 73), negating any conclusion that the customer charge is “an
integral component” of the energy charge.

The Department also argues that “the Districts charge different
‘basic customer charges’ depending on the nature of the customer, i.e.,
residential or industrial, and the demands the customer makes on the
district[s] for the customer’s electricity needs from the District[s].”
Department’s Brief at 11. Even assuming this is correct, it makes no
difference. The privilege tax at issue is not imposed on “the demands the
customer makes on the District”; it is imposed on the “sale of electric
energy” (RCW 54.28.011).

The Department next addresses the three separate privilege taxes
imposed by RCW 54.28.020(1):

(a) Two percent of the gross revenues derived by the district from

the sale of all electric energy which it distributes to consumers who
are served by a distribution system owned by the district;

(b) five percent of the first four mills per kilowatt-hour of
wholesale value of self-generated energy distributed to consumers
by a district;

(c) five percent of the first four mills per kilowatt-hour of revenue
obtained by the district from the sale of self-generated energy for
resale.
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The Department contends that “[t]hese last two components specifically
relate to the kilowatt hour charge for energy, while the first component
broadly includes all of the revenue from selling electricity” and concludes
that, “if the Legislature had intended to tax only the actual kilowatt hours
of electricity consumed by customers at the rate of two percent, it would
have constructed the statute in such fashion.” See Department’s Brief at

13, citing Simpson Inv. Co. v. Department of Revenue, 141 Wn.2d 139,

160, 3 P.3d 741 (2000) (citations omitted) for the proposition that
“different words used in the same statute have different meaning.” The
Department misconstrues and misinterprets the different privilege taxes, as
well as their statutory measure.

The measure of the subsection (a) privilege tax is “gross revenues

derived . .. from the sale of all electric energy...distribute[d] to

consumers” (emphasis added). The measure of the subsection (b)
privilege tax is “the first four mills per kilowatt-hour of wholesale value of

self-generated [electric] energy” (emphasis and bracketed inclusions

added), while the subsection (c) privilege tax is measured by “the first four
mills per kilowatt-hour of revenue. .. from the sale of self-generated

[electric] energy for resale” (emphasis and bracketed inclusions added).

Thus, all three privilege taxes are measured by or on “electric
energy” or “energy.” The fact that the words “kilowatt-hour” appear in

the subsection (b) and (c) privilege taxes does not mean that the
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Legislature intended a different measure of tax. Each privilege tax is
measured by the sale (in the case of subsections (a) and c)) or value (in the
case of subsection (b)) of electric energy and those are the key words or
terms, not the words kilowatt hours. In addition, “mills per kilowatt-hour”
or “mil/kWh” is merely a common method of pricing electricity. See

http://cancerweb.ncl.ac.uk/omd. Thus, the subsection (b) and (c) privilege

taxes simply do not “relate to the kilowatt hour charge for energy,” as
suggested by the Department.

The Department also argues that “the Legislature over the years
has contemplated changing the method of taxing electric businesses from
gross revenues to taxing the amount of kilowatt hours transmitted.”
Department’s Brief at 13. The Department then addresses various bills
introduced to the Legislature from 2001 to 2006. See Department’s Brief
at 13-14."® These bills, however, were proposals, and they all admittedly
failed. They shed no light on the dispute present in this case.

Attached to this brief are copies of the actual bills introduced in the
years 2001-2006. House Bill 1007, introduced in 2001, would have
repealed the privilege tax in its entirety. See Appendix 3. House Bill
1207, also introduced in 2001, would likewise have repealed the privilege

tax. See Appendix 4. The original HB 1207 was later amended during the

16 The Department attached the legislative bill summaries to its brief. See Department’s
Brief, Appendix E-H. The Department did not attach the actual bills.
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legislative session, but even Substitute House Bill 1207 would have left
the privilege tax intact. See, Appendix 5. House Bill 1316, introduced in
2003, would have amended the privilege tax and kept the
RCW 54.28.020(1)(a) privilege tax essentially as is except to raise the rate
and clarify the definition. See Appendix 6. It would also have left the key
language “gross revenues derived . . . from the sale of all electric energy”
in RCW 54.28.020(1)(a) as is, see Appendix 6, Section 15, p. 18, and
would have left the key part of the definition of “gross revenue”
(RCW 54.28.011)—*“the amount received from the sale of electric
energy”’—the same, as well, id., Section 14, p. 17. Most significantly, the
Department’s Appendix G, the House Bill Report for HB 1316, explains
that the current RCW 54.28.020(1)(a) privilege tax “bases” or measures
the tax on “electricity that is distributed to Public Utility District
customers.” Appendix G at p. 3. This statement supports the Districts’
interpretation of RCW 54.28.020(1), not the Department’s. (The
Legislature later scrapped HB 1316 during the 2003 session and replaced
it with Substitute House Bill 1316, which contained only an intent clause.
See Appendix 7.)

In 2006, House Bill 2609 was introduced. See Appendix 8. This
bill was similar to the original HB 1316 (see Appendix 6) and would have
recodified RCW 54.28, but left all key statutes and definitions intact. Id.

at p. 17-18 (Sections 14 and 15). Here again, the Bill Analysis included
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with the Department’s Brief described the RCW 54.28.020(1)(a) privilege
tax as based on “electricity that is distributed to Public Utility District
customers.” Department’s Brief, Appendix G, p.3. It is difficult to
understand how any of these proposed bills help the Department’s
argument.

If any legislative history should be examined, it should be the
history of RCW 54.28.020, not recent failed legislation. This statute was
originally enacted effective May 1, 1941. Laws of 1941, ch. 245, § 2; see
Appendix 9. At that time there was only one component to the privilege
tax and the statute stated that the “tax shall be two per cent (2%) of the
gross revenues derived from the sale of electric energy within this state,
exclusive of the revenues from sales of electric energy for resale”. Id.

The original law was first amended in 1947. The language was
changed as follows:

(1) two per cent (2%) of the gross revenues derived by said district

from the sale of all “distributed energy”, i.e., electric energy which

it distributes to consumers but neither generates nor purchases
from generating districts;

Laws of 1947, ch. 259, § 2; see Appendix 10."7 As can be seen, this tax
had a definition within the tax-imposing statute, but the tax was still only

on “electric energy which [the district] distributes to consumers.”

17 The two five percent (5%) privilege taxes were added at this time, too, although they
were included as subsections (ii) and (iii) not (b) and (c) as in the present statute.
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The privilege tax law was again amended in 1949, with no change
to the key language imposing the two percent tax at issue here. See
Appendix 11. In the 1957 amendment, the words “(2%)” and “such” were
removed from the subsection. Laws of 1957, ch. 278, §2; see
Appendix 12. The 1957 legislation also recodified the privilege tax
chapter into RCW 54.28 and created the tax-imposing section,
RCW 54.28.020 (id.), and, for the first time, defined the term “gross
revenue.” See Laws of 1957, ch. 278, § 12 (Appendix 12). That
definition remains the same today. RCW 54.28.011. In 1959,
RCW 54.28.020 was amended into the current statutory language:

(1) Two percent of the gross revenues derived by the district from

the sale of all electric energy which it distributes to consumers who
are served by a distribution system owned by the district;

Laws of 1959, ch. 274, § 2; see Appendix 13.18

RCW 54.28.020 was amended again in 1977, but not
subsection (1). Laws of 1977, 1% ex. Sess., ch. 366, § 2; see Appendix 14.
In 1982, RCW 54.28.020 was amended to create two subsections, (1) and
(2), and the subparts of subsection (1) were relabeled (a), (b) and (c).
Laws of 1982, 1% ex. Sess., ch. 35, §18; see Appendix 15.
RCW 54.28.020 was last amended in 1983, but subsection (1)(a) was not

changed. Laws of 1983, 2" ex. Sess., ch. 35, § 18; see Appendix 16.

'8 The three subparts of RCW 54.28.020 were changed to (1), (2), and (3), also.
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This historical review of RCW 54.28.020(1)(a) and its predecessor
statutes provides no evidence of any legislative intent to apply the two
percent tax to anything other than gross revenues from sales of electric
energy distributed to consumers. And, there is nothing in this legislative
history to suggest basic service charges like those imposed here by the
Districts upon their customers were intended to be considered part of the
sale of electric energy.

E. The Out-Of-State Authorities Relied Upon By The Department
Are Distinguishable And Not Binding On This Court.

The Department cites several out-of-state authorities to bolster its
contention the RCW 54.28.020(1)(a) privilege tax is intended to cover
basic customer service charges. See Department’s Brief at 22-26, citing

Chesapeake and Potomac Telephone Co. of Maryland v. Director of

Finance for Mayor and City Council of Baltimore, 343 Md. 567, 683 A.2d

512 (Md. 1996), affirming Director of Finance for Mayor and City

Council of Baltimore v. Charles Towers P’ship, 104 Md. App. 710, 657

A.2d 808 (Md. Ct. Spec. App. 1995); Tucson Elec. Power Co. v. Arizona

Department of Revenue, 170 Ariz. 145, 822 P.2d 498, 500 (Ariz. Ct. App.

1991); Four County Elec. Membership Corp. v. Powers, 96 N.C. App.

417, 386 S.E.2d 107 (N.C. Ct. App. 1989); Illinois Power Co. v. Mahin,
49 111. App. 3d 713, 364 N.E.2d 597 (Ill. App. Ct. 1977) affirmed, Illinois

Power Co. v. Mahin, 72 I1l. 2d 189, 381 N.E.2d 222 (1978); Penn. Power

& Light Co. v. Penn. Bd. of Fin. And Rev., 553 Pa. 1, 717 A.2d 504 (Pa.
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1998) (These cases were attached to the Department’s Brief as
Appendix I-N). Each of these cases is distinguishable from the Districts’
facts, and none of them are binding on this Court.

. In Chesapeake, supra (683 A.2d 512), taxpayers challenged

the assessment of a municipal tax on two separately stated charges for
electricity—a “customer charge” “designed to recover metering, billing,
and other administrative costs. .. associated with the production,
transmission, distribution and sale of electricity” and a “demand charge”
“designed to recover the costs associated with the equipment and facilities
needed to produce, transmit, and distribute electricity.” Id. at 514.
Neither of these charges varied “in proportion to the amount of electricity
consumed.” Id. at 513. The question before the court was “whether,
pursuant to Baltimore City Code (1983 Repl.Vol. & 1999 Cum. Supp.)
Article 28, § 55(a)(1), a tax levied on the ‘gross sales price’ of ‘sales for
consumption’ of electricity” applied to the customer charge and the

demand charge."’

The taxpayers contended the customer charge and
demand charge were not “sales for consumption” and should not be

subject to the municipal tax. The Maryland court ruled that the tax applied

Y1 pertinent part, the Baltimore City Code stated

...there is  hereby levied and imposed on all sales for
consumption . . . of . . . electricity delivered in Baltimore City through pipes, wires or
conduits . . . a tax at the rate of five percentum (5%) upon the gross sales price
thereof.

Atrticle 28, § 55.
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to the two charges, holding that “the operative word . . . is ‘sales,” as that
is the unit of consideration on which” the tax is imposed.”® Id. at 518.
The court went on to state that to fall within the tax, “a sale needs only to
be ‘for consumption,’ ([court’s] emphasis added), not actually consumed.”
Id. (This is different than the privilege tax, which imposes the tax in the
active—"“distribute[s] to consumers” (emphasis added).
RCW 54.28.010(4), 54.28.020(1)(a).) The Maryland court then held:

Because we have concluded that the ordinance clearly requires the

taxation of the entire sales price, and because even the taxpayers

themselves concede that customer and demand charges are “part of
the total price charged for the provision of electricity,” it follows
that the customer and demand charges are part of the gross sales
price to which the 8% tax rate is to be applied. The fact that BGE
bills separately identify and specify the various components of the
utility’s costs in providing electricity to the class of customers to
which the taxpayers belong, including its fixed costs, does not
change the fact that the sales, as a whole, are for consumption.

Chesapeake, supra at 518.

It therefore is clear that the Maryland court was dealing with
entirely different statutory language than what is contained in the privilege
tax law. The general rule in Washington is that courts of this state are not
bound by decisions of courts in other states on matters involving taxation,

because these decisions too often turn on the specific and distinctive

language of the tax statute at issue. See First American Title Insurance

20 Focusing on the word “sale” in the phrase “sale of electric energy” (RCW 54.28.011),
one could make the argument that the phrase that follows—*“electric energy”—Ilimits the
unit of consideration upon which the privilege tax is to be imposed.
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Company v. Department of Revenue, 98 Wn.App. 882, 888, n. 20, 991

P.2d 120 (2000), aff’d 144 Wn.2d 300, 27 P.3d 604 (2001). The
Washington Supreme Court has repeatedly admonished that, because other
state courts may have been interpreting different statutory language, it is
error to rely on out-of-state case law without examining the statutory

language underlying those decisions. See Nordstrom Credit, Inc. v. Dep’t

of Revenue, 120 Wn.2d 935, 942, 845 P.2d 1331 (1993); King County

Water District v. Tax Commission, 58 Wn.2d 282, 287, 362 P.2d 244

(1961). This is precisely why the Chesapeake decision is not binding on
this Court. Moreover, the Department has made no effort to analyze the
statutory language, or explain the language of the Baltimore code that is in
any way similar to RCW 54.28. On that basis alone this Court may—and
should—decline to give any weight to this out-of-state authority.*'

o In Tucson Electric, supra (822 P.2d 498), the utility entered

into an agreement with a mining company (“Pima”) “to supply electricity
up to a specified maximum demand for the operation” of the mine. Id. at
499. Pima “would pay Tucson Electric for specified minimum amounts of
electricity each month even if its actual use was less.” Id. During the
period of the agreement the minimum monthly demand was between eight

and 30 megawatts. Id. At the 30 megawatt level the minimum demand

2! The taxpayers in Chesapeake also conceded “that customer and demand charges are
‘part of the total price charged for the provision of electricity’” (683 A.2d at 580), a
concession the Districts do not make here.
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charge was $200,000 per month. /d. A transaction privilege tax was paid
on the minimum demand charge and Tucson Electric later sued the
Arizona Department of Revenue for a refund, “claiming that the minimum
charge was not revenue received . . . for furnishing electricity.” Id. at 500.
There, the tax was levied and “measured by the amount or volume of
business transacted by persons on account of their business activities and
in the amounts to be determined by the application of rates against values,
gross proceeds of sales, or gross income, as the case may be.” Id. at 501
(quoting A.R.S. section 42 1309(A)). The tax on electricity was imposed
upon “the gross proceeds of sales or gross income from the business” from
“every person engaging or continuing within this state in . . . (b) Producing
and furnishing, or furnishing to consumers, electricity, electric lights,
current [and] power.” Id. at 501 (quoting A.R.S. section 42-1310).

The Arizona court focused upon the “producing and furnishing”
language of the above statute and held:

...the business of “producing and furnishing ... electricity”

logically includes not only the actual selling of electricity as a

commodity, but also providing the numerous continuing services

necessary to deliver the electricity to the customer reliably and in a
useful form.

.. . these services were just as much a part of Tucson Electric’s
business of “producing and furnishing . . . electricity” as its actual
sales of electricity.
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Id. at 502-03. Once again, the privilege tax statutes at issue here are

unlike the statutes at issue in Tucson Electric. The privilege tax is not
imposed on the business of producing and furnishing electricity. Instead,
it is imposed on gross revenues specifically from the sale of electric

energy. In short, Tucson Electric is as equally distinguishable as

Chesapeake.

. Regarding Four County, supra, (386, S.E.2d 107), and

Illinois Power, supra (364 N.E.2d 598); affirmed, Illinois Power Co. v.

Mahin, 72 I11. 2d 189, 381 N.E.2d 222 (1978); the Department provides
absolutely no analysis or explanation of the underlying facts or statutes
other than the conclusory statements that “an electric cooperative’s
‘patronage capital’ charge to its members was includable as ‘gross
receipts’ and therefore subject to tax” in the Four County case and that
“‘gross receipts’ included monies received from utility customers for
contribution in aid of construction, advances for construction and
equipment and appliance rental and therefore subject to tax” in the Illinois
Power case. Department’s Brief at 25. These out-of-state cases should be
disregarded on the basis that the analysis of both the facts and underlying

statutes, as required by First American, Nordstrom Credit and King

County Water District, is wholly absent. Furthermore, a review of the

Department’s description of the charges subject to tax in these two cases
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shows that these cases are factually distinguishable even before one gets to
an analysis of the statutes.*?

. The Department’s final case is Penn. Power, supra (717

A.2d 504). This is the only out-of-state case brought up by the
Department before the trial court. See CP 566. The Districts addressed
Penn. Power in their reply. See CP 585-86. Penn. Power is equally
distinguishable. The revenues in question were late charges and the court
ruled that such charges were merely “higher [electricity] rates imposed on
late-paying customers.” 717 A.2d at 507. The statute at issue in Penn.
Power did provide that electric light and power companies must “pay a tax
upon each dollar of the gross receipts received from the ‘sales of electric

energy.”” Id. at 506 (citing 72 P.S. § 8101(b)). While this statutory

22 As noted, in Illinois Power the revenues received by the utility included monies from
“contributions in aid of construction, advances for construction, and equipment and
appliance rentals.” 364 N.E.2d at 598. The tax was on “gross receipts,” which was
defined to include not only consideration from gas or electricity “distributed, supplied,
furnished or sold” but also “for all services rendered in connection therewith.” Id. at 599
(quoting Ill.Rev.Stat. 1973, ch. 120, pars. 467.16, 468). The court focused on the part of
the statute imposing the tax on “all services connected therewith” and found that the
receipts from the three activities all fell within this “plain and unambiguous” phrase. Id.
at 601. In this case, Illinois Power relied on the Washington case, King County Water
District, supra, “involving . . . almost the same facts.” 364 N.E.2d at 601. The Court
distinguished King County, as follows:

But the pertinent phrases there were “gross operating revenue” and “including
operations incidental thereto.” This is hardly identical, nor are the facts the same as
is apparent where water distribution is involved. As might be gathered in citing to us
this case, the utility there won. But we don’t have to disagree with the holding
which we don’t in concluding that the case is not authority here for the reasons
stated.

Id. at 601-02. This Court should view the Illinois Power case in the same light: the
pertinent statutes are “hardly identical,” the facts here are even more dissimilar than those
compared by the court in Illinois Power, and this Court does not have to give any
precedential effect to the Illinois case.
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language is arguably similar to RCW 54.28.020(1)(a) and 54.28.011, the
underlying facts are entirely different. Because the basic customer charge
is imposed by the Districts even if the customer receives no electricity, it
could not possibly be a charge for electric energy. Penn. Power offers no
support for the Department’s argument, either.

VL

ASSIGNMENTS OF ERROR ON CROSS-APPEAL

The Districts make the following assignments of error on cross-
appeal:

1. The trial court erred in ruling that “the appropriate statute
of limitations to apply is three, not five, years.” CP 809.

2. The trial court erred in granting the Districts “partial
refunds of privilege taxes overpaid under RCW 54.28.020(1)(a) in the
years 2003, 2004 and 2005 only. CP 813.

3. The trial court erred in granting Clark privilege tax refunds
in the following years and amounts only:

For 2003, the amount of $303,914; for 2004, the amount of

$311,818; and for 2005, the amount of $319,858; for a total refund

of $935,590[.]
CP 813.

4. The trial court erred in granting Grays Harbor privilege tax

refunds in the following years and amounts only:
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For 2003, the amount of $73,675; for 2004, the amount of

$118,287; and for 2005, the amount of $117,618; for a total refund

0f $309,580[.]
CP 813.

5. The trial court erred in granting a total judgment amount of
only $1,245,170. CP 811.

6. The trial court erred in granting no interest on the judgment
amount. CP 811.

VIL

STATEMENT OF ISSUES ON CROSS-APPEAL

The following issues pertain to the Assignments of Error on Cross-
Appeal:

1. Whether the trial court should have ruled that the
appropriate statute of limitations for the Districts’ refunds of overpaid
privilege taxes was five years instead of three years. (Assignment of
Error/Cross-Appeal No. 1).

2. Whether the Districts should receive refunds of overpaid
privilege taxes in the years 2001 and 2002, in addition to the refunds
granted by the trial court for the years 2003-2005. (Assignment of
Error/Cross-Appeal No. 2).

3. Whether the trial court should have allowed Clark refunds
for additional privilege tax overpaid in the years 2001 and 2002.

(Assignment of Error/Cross-Appeal No. 3).
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4. Whether the trial court should have allowed Grays Harbor
additional refunds of overpaid privilege taxes for the years 2001 and 2002.
(Assignment of Error/Cross-Appeal No. 4).

5. Whether the trial court should have included the overpaid
privilege taxes in the years 2001 and 2002 in the total judgment amount.
(Assignment of Error/Cross-Appeal No. 5).

6. Whether the trial court should have granted interest on the
judgment amounts. (Assignment of Error/Cross-Appeal No. 6).

VIIL

STATEMENT OF THE FACTS ON RESPONDENTS’ CROSS-
APPEAL

In the Districts’ complaint, they sought refunds of privilege taxes
paid in the years 2001 to 2005 on basic customer service charges. CP 8.
The Department denied the Districts’ refund claims and this action was
brought under RCW 82.32.180 (CP 5), which would allow the five-year

statute of limitations set forth in RCW 82.32.060 to apply.> The

23 RCW 82.32.060 states in pertinent part as follows:

(1) If, upon receipt of an application by a taxpayer for a refund...it is
determined . . . that within the statutory period for assessment of taxes, penalties, or
interest prescribed by RCW 82.32.050 any amount of tax, penalty, or interest has
been paid in excess of that properly due, the excess amount paid within, or
attributable to, such period shall be credited to the taxpayer’s account or shall be
refunded to the taxpayer, at the taxpayer’s option. . . . [N]o refund or credit shall be
made for taxes, penalties, or interest paid more than four years prior to the beginning
of the calendar year in which the refund application is made or examination of
records is completed.

Footnote continued on next page.
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Department answered that the refund provisions in RCW 82.32 were
inapplicable, and if refunds were to be allowed, they were limited to three
years under RCW 4.16.080(3),%* not five years under RCW 82.32.060(1).
CP 12-13. Therefore, the Department alleged that the Districts’ “refund
claims for tax years 2000 and 2001 are barred by the statute of
limitations.” CP 13. The trial court agreed with this part of the
Department’s argument and judgment was entered accordingly (CP 810-
819), granting the Districts refunds of privilege taxes overpaid in the years
2003-2005 instead of the years 2001-2005 sought by the Districts. The
District filed a cross-appeal on this statute of limitations issue. CP 833-

844.

(3) Any such refunds shall be made by means of vouchers approved by the
department and by the issuance of state warrants drawn upon and payable from such
funds as the legislature may provide. However, taxpayers who are required to pay
taxes by electronic funds transfer under RCW 82.32.080 shall have any refunds paid
by electronic funds transfer.

(4) Any judgment for which a recovery is granted by any court of competent
jurisdiction, not appealed from, for tax, penalties, and interest which were paid by
the taxpayer, and costs, in a suit by any taxpayer shall be paid in the same manner, as
provided in subsection (3) of this section, upon the filing with the department of a
certified copy of the order or judgment of the court.

(a) . . . Interest allowed after December 1, 1998, shall be computed at the rate as
computed under RCW 82.32.050(2). The rate so computed shall be adjusted on
the first day of January of each year for use in computing interest for that
calendar year.

RCW 82.32.060(1), (3), (4)(a).
24 RCW 4.16.080 is a statute limiting certain actions to three years, including:

... an action upon a contract or liability, express or implied, which is not in writing,
and does not arise out of any written instrument.

RCW 4.16.080(3).
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IX.

ARGUMENT ON CROSS APPEAL
The Districts believe the correct statute of limitations for refunds
of overpaid privilege taxes under RCW 54.28 is set forth in
RCW 82.32.060(1). Accordingly, the Districts are entitled to refunds on

privilege taxes erroneously paid back to January 1, 2001.%°

2 As noted, RCW 82.32.060(1) states that “no refund or credit shall be made for taxes
... paid [by a taxpayer] more than four years prior to the beginning of the calendar year
in which the refund application is made.” Here, the Districts’ refund claim was filed in
Thurston County Superior Court on December 28, 2005, and therefore under RCW
82.32.060(1), they are entitled to receive refunds of all overpaid taxes back to January 1,
2001. The Department, on the other hand, believes the Districts’ refund claims are
governed by RCW 43.01.072 and 43.88.170. RCW 43.01.072 provides as follows:

Whenever any law which provides for the collection of fees or other payments by a
state agency does not authorize the refund of erroneous or excessive payments
thereof, refunds may be made or authorized by the state agency which collected the
fees or payments of all such amounts received by the state agency in consequence of
error, either the fact or of law as to: (1) the proper amount of such fee or payments;
(2) The necessity of making or securing a permit, filing, examination or inspection;
(3) The sufficiency of an applicant for any other reason; (5) The necessity for the

payment.
RCW 43.88.170, in turn, provides as follows:

Whenever any law which provides for the collection of fees or other payment by an
agency does not authorize the refund of erroneous or excessive payments thereof,
refunds may be made or authorized by the agency which collected the fees or
payments of all such amounts received by the agency in consequence of error, either
of fact or of law. The regulations issued by the governor pursuant to this chapter
shall prescribe the procedure to be employed in making refunds.

The governor has not issued any procedural rules to implement this statute. In addition,
these statutes by their own terms apply to “fees or other payments” made to a state
agency. Taxes are a distinct class of payments and if the Legislature intended to include
taxes in these statutes it most surely would have said so. See Covell v. City of Seattle,
127 Wn.2d 874, 905 P.2d 324 (1995) (distinguishing “taxes” from “fees” imposed by a
government entity); see also Tesoro Refining and Marketing Company v. Department of
Revenue, 164 Wn.2d 310, 190 P.3d 28, 35 (2008) (when a phrase like “other payments”
follows the word “fees,” and even though the word “or” separates the two, the phrase
must take on a similar connotation as the prior word; here, this means “other payments”
must be similar to “fees” and taxes are clearly not fees).
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A. Privilege Tax Refund Claims Are Implicitly Authorized Under
The Revenue Act (Title 82).

There is no statute that expressly and specifically outlines the
privilege tax refund procedure nor is there any case law on point.
However, the limitations period set forth in RCW 82.32.060(1) implicitly
applies to privilege tax refund claims.

The privilege tax at issue is imposed under RCW 54.28.020(1)(a).
This tax is part of a broader category of privilege taxes imposed by RCW
54.28. The privilege tax act does not provide a procedure for asserting a
claim for a refund; it also does not provide a procedure for contesting a
privilege tax assessment’®  However, RCW 54.28.030, 54.28.040,
54.28.050 do appoint the Department as the agency responsible for
administering, assessing, and collecting the tax and this fact leads to
RCW 82.32.

Chapter 82.01 RCW establishes and sets out the duties of the
Department, including the duty to assess and collect all taxes and
administer all programs relating to taxes which were the responsibility of
the Tax Commission as of 1967 and “which the legislature may hereafter
make the responsibility of” the Department. RCW 82.01.060(1). The

privilege tax is one of the taxes for which the Department, and the Tax

%% The Department originally took the position that there was no statutory authority for it
to allow any refunds of privilege taxes (see CP 182), a clear violation of due process if
there ever was one.
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Commission before it, is specifically responsible (RCW 54.28.030,
54.28.040, 54.28.050) and has been since 1941. So Title 82 RCW, by and
through RCW 82.01.060(1), are directly relevant to privilege tax refund
claims.

RCW 82.01.060(2) and (4) require the Department to enact
regulations and provide for an adequate system of departmental review of
its assessment and collection activities. RCW 82.01.060(2) states that the
director shall “make, adopt and publish such rules as he or she may deem
necessary or desirable to carry out the powers and duties imposed upon
him or her or the department by the legislature.” The Legislature
delegated to the Department the duty to assess and collect the privilege
tax. RCW 54.28.030, 54.28.040, 54.28.050. The Department has not
adopted any rules or regulations expressly relating to the procedure a
public utility district must follow to contest a privilege tax assessment or
seek a refund of a privilege tax overpayment. The Department is therefore
either in breach of its statutory duties or considers its general
administrative procedures, which are set forth in RCW 82.32 and WAC
458-20 et seq., as fully applicable and sufficient for purposes of
administering the privilege tax.

RCW 82.32.010 sets forth the general administrative provisions
with respect to several delineated other taxes and taxes imposed “under

other titles, chapters, and sections in such manner and to such extent as
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indicated in each such title, chapter, or section.” RCW 82.04.030 defines
“persons” subject to the Revenue Act (Title 82 RCW) and this definition
includes municipal corporations of the state of Washington. RCW
82.02.010(3) defines “taxpayer” to include any corporation “liable for any
tax . .. or who engages in any business or performs any act for which a tax
is imposed by” Title 82. These terms—*“person” and “taxpayer”—are
expressly applicable to chapter RCW 82.32.

RCW 82.01.060(1) provides for the Department’s administration
and collection of taxes as directed by the Legislature, which includes the
privilege tax imposed upon the Districts (municipal corporations). RCW
82.01.060(1); RCW 54.28.030, 54.28.040, 54.28.050. The Districts, from
which the Department is collecting the privilege tax pursuant to RCW
82.01.060(1) and RCW 54.28.030, 54.28.040, and 54.28.050, each
constitute a “taxpayer” for purposes of RCW 82.02.010 and RCW
82.32.060(1). Because RCW 82.02.010(3) and RCW 82.04.030 make
each District a “taxpayer” and “person” subject to the Revenue Act, the
provisions of RCW 82.32.060 granting “taxpayer” refund claims should
be fully applicable to them. The failure of the Department to expressly
enact any rules or regulations relating to the refund claims process for
privilege tax payers under RCW 82.01.060(2), further bolsters the
Districts’ contention that RCW 82.32.060 applies to the privilege taxes

imposed by RCW 54.28.
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B. The Department’s Administrative Rules Also Support
Privilege Tax Refund Claims Under RCW 82.32.060.

RCW 82.01.060(2) imposes upon the Department the duty to adopt
rules it deems necessary to carry out its powers and duties. RCW
82.01.060(4) requires the Department to “provide by general regulations
for an adequate system of departmental review of the actions of the
department . . . in the assessment or collection of taxes.” The Washington
Administrative Code (“WAC”) does not contain any rules expressly
pertaining to privilege tax refund claims. However, the WAC contains
“Excise Tax Rules” that generally address procedures relating to refunds
or credits for overpayment of taxes.”’ These procedural rules are found at
WAC 458-20-229 (“Rule 229”) and WAC 458-20-100 (“Rule 100™)
(collectively, the “Procedural Rules”). The five-year limitations period
(RCW 82.32.060(1)) would apply if the Procedural Rules control.

Rule 229 pertains to refunds and states in its introduction that:

. . . this section explains the procedures relating to refunds or

credits for overpayment of taxes, and penalties or interest. It

indicates the statutory period for refunds and the interest rate
which applies to those refunds.

WAC 458-20-229(1). There is no limitation in the above provision that

this regulation applies only to taxes imposed under Title 82 RCW.

27 As shown, the privilege tax is an excise tax. See High Tide Seafoods, supra, and Black
v. State, supra..
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Rule 100 pertains to appeals. It similarly uses general language
and states in its introduction that the rule “explains the procedure for a

taxpayer to seek an administrative review of actions of the department” of

revenue. WAC 458-20-100 (emphasis supplied). An explanation of the
statute of limitation described in Rule 229 contains the same general
language as the statute, RCW 82.32.060(1), stating that “no refund or
credit may be made for taxes, penalties, or interest paid more than four
years before the beginning of the calendar year in which a refund
application is made . . . 7 WAC 458-20-229(2)(a). In describing the
refund procedure, Rule 229 provides that when a “taxpayer discovers that
it has overpaid taxes, penalties, or interest, it may file a refund or c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>