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A. ASSIGNMENTS OF ERROR 

1. The trial court erred in denying Mathew Jagger's motion to 

dismiss because the statute under which he was charged, RCW 9A.76.115, 

the sexually violent predator escape statute, is unconstitutional. 

2. Mr. Jagger assigns error to conclusions of law 11, 111, IV, V, 

VI, VII, VIII, and IX of the written Findings of Fact and Conclusions of Law 

RE: Motion to   is miss.' 

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

1. Is punishment for sexually violent predator (SVP) escape 

under RCW 9A.76.115, not merely punishment for "the discrete act of 

escaping," but further punishment for the prior sex offense underlying the 

SVP commitment instead, where a discrete act of escaping could not 

otherwise be punished as a class A felony and subject to indeterminate 

sentencing? 

2. Can commitment as a sexually violent predator be civil 

rather than criminal, as it constitutionally must be, if such commitment is 

enforced by the threat that escape from a treatment facility will be 

punished as if it were a class A felony, with a mandatory minimum of 60 

months and an indeterminate prison sentence? 

The written Findings of Fact and Conclusions of Law Re: Motion to Dismiss are 
attached to this brief and incorporated here by reference. They are in the Clerk's Papers 
at 4 1-46. 



3. If enforcing commitment as a sexually violent predator by 

making escape from custody a class A felony subject to an indeterminate 

prison sentence, as if it were a sex offense, makes the SVP custody 

criminal rather than civil, does the SVP escape statute violate expost facto 

prohibitions of the state and federal constitutions?, 

4. If enforcing commitment as a sexually violent predator by 

making escape from such custody a class A subject to an indeterminate 

prison sentence, as if it were a sex offense, makes the SVP custody 

punitive rather than civil, does the sexually violent predator escape statute 

violate double jeopardy prohibitions of the state and federal constitutions? 

5 .  Where escape of a patient involuntarily committed through 

a civil proceeding to a state hospital for the mentally ill or an institution 

for psychopaths is not a crime in Washington and the escapee is merely 

returned to the hospital or institution, does the punishment for SVP escape 

as a class A felony, with a minimum sentence of sixty months, and an 

indeterminate sentence as if it were a sex offense, establish that SVP 

confinement is clearly not civil in nature and the escape sentence is 

equally clearly impermissible additional punishment for the underlying 

sex offense of the SVP ~ommitment?~ 

* RC W 9A.76.120 provides that a person who has been committed under 
RCW 10.77, as criminally insane, can be prosecuted for escape only for 



6. Should the state's argument that punishing SVP escape and 

not escape from other civil commitments is justified on the grounds that a 

sexually violent predator has been found to be likely to reoffend be 

rejected where civil commitment under RCW 10.77.010 also requires a 

finding of a substantial danger to others or a "substantial likelihood" of 

committing further "criminal acts jeopardizing public safety"? 

7. Should the state's argument that punishing SVP escape 

more harshly than any other escape is justified on the grounds that a 

sexually violent predator has been found likely to reoffend be rejected 

where persons convicted under the three strikes law are serving sentences 

of life without parole because they are likely to reoffend? 

8. Is punishment for SVP escape with a minimum term of 60 

months and an indeterminate sentence, as if it were a sex offense, so 

much more onerous than the sentences for escape while in custody for any 

other criminal conviction, with a maximum determinate sentence of 10 

years as a class B felony, that it denies equal protection of law? 

leaving the state without permission while on conditional release. Escape 
under RCW 9A.76.120 remains a class C felony. RCW 9A.76.120 does 
not, however, criminalize leaving a facility to which one has been civilly 
committed. 



C. STATEMENT OF THE CASE 

On July 21, 2006, Mathew Jagger was incarcerated at the Special 

Commitment Center on McNeil Island, Washington, following his March 

15, 2006, commitment as a sexually violent predator. CP 1, 2, 5. He is 

currently charged under RCW 9A.76.115, with attempted sexually violent 

predator escape, for allegedly being found between the inner and outer 

perimeters at the Commitment Center. CP 5. 

Mr. Jagger moved the trial court, the Honorable Roseanne 

Buckner, for dismissal of the charge on the grounds that the RCW 

9A.76.115 is unconstitutional. CP 6-17. Judge Buckner denied the 

motion and entered Findings of Fact and Conclusions of Law concluding 

that RCW 9A.76.115 does not violate ex post facto or double jeopardy 

prohibitions nor violate equal protection guarantees, but certified to this 

Court that "the order [denying the motion to dismiss] involves a 

controlling question of law as to which there is substantial grounds for 

difference of opinion and that immediate review of the order may materially 

advance the ultimate termination of the litigation." RAP 2.3(4); RP 19-22; 

CP 40,41-46. 

On March 29, 2008, a Commissioner of this Court granted review. 



D. ARGUMENT 

1. THE SEXUALLY VIOLENT PREDATOR ESCAPE 
STATUTE IS INCONSISTENT WITH THE 
CONSTITUTIONAL REQUIREMENT THAT 
COMMITMENT AS A SEXUALLY VIOLENT 
PREDATOR BE CIVIL. 

Commitment of persons as sexually violent predators after they have 

fully served a prison term for the sex offense necessary to the commitment 

has been upheld as constitutional by the Washington Supreme Court and the 

United States Supreme Court only because it is deemed to be civil 

commitment and not fbrther punishment for the prior conviction. In 

upholding the SVP statutes, these courts acknowledged that confinement 

under them must be civil rather than penal because persons committed under 

the SVP statute are not afforded the fhndamental constitutional rights of 

those accused of a crime. For example, a person facing commitment under 

the SVP act is not entitled to confront the witnesses against him, In re Det. of 

Stout, 159 Wn.2d 357, 150 P.3d 86 (2007), and a person who has been found 

incompetent to stand trial in a criminal case can be committed under the SVP 

statute, In re Det. of Greenwood, 130 Wn. App. 277, 122 P.3d 747 (2005). 

Further, because commitment as a sexual predator under the 

procedures of RCW 71.09 requires proof of a prior conviction for a sexually 



violent offense, if the conditions of confinement were punishment rather 

than for treatment, a finding that the person was a sexually violent predator 

would violate the prohibition against double jeopardy. RC W 7 1.09.030. If 

the commitment procedures resulted in criminal custody, it would represent 

a second prosecution and punishment for the same offense. Kansas v. 

Hendricks, 521 U.S. 346,360-361, 117 S. Ct. 2072,138 L. Ed. 2d 501 

(1997). For persons convicted prior to the SVP statute, if the statute were 

held to be criminal rather than civil, confinement would violate the E,x Post 

Facto Clause as new punishment for a crime already committed. Hendricks, 

52 1 U.S. at 370-371. The SVP escape statute is unconstitutional under this 

authority because enforcing treatment with a threat that an attempt to escape 

will be punished as a class A felony, with a minimum term of 60 months and 

an indeterminate sentence, is inconsistent with civil commitment. 

The Washington Supreme Court, in In re Personal Restraint of 

Young, 122 Wn.2d 1, 857 P.2d 989 (1 993), upheld the Washington sexual 

predator commitment statute against constitutional challenges based on a 

determination that the statute was civil rather than criminal. The United 

States Supreme Court in Hendricks upheld the Kansas sexual predator 

commitment statutes on the same basis. Each court acknowledged that if the 

commitment were penal, the SVP statutes would unconstitutionally violate 

the prohibitions against double jeopardy and expost facto laws. 



In both Young and Hendricks, the courts recognized that even where 

the legislature or Congress has labeled a statute civil, it may be nonetheless 

held to be criminal where there is clear proof that the statutory scheme is so 

punitive in effect or purpose as to negate the civil label. Young, 122 Wn.2d 

at 32; Hendricks, 521 U. S. at 361. 

In concluding that the Washington sexual predator statute was civil 

rather than criminal, the Washington Supreme Court relied on the facts (a) 

that the statute requires care and treatment, (b) that care was provided in a 

psychiatric facility run by DSHS rather than a facility run by the Department 

of Corrections and (c) that release is mandatory when the person is no longer 

dangerous. Young, at 35. The Young court noted that the statute was not 

concerned with criminal culpability, but was focused on treating the current 

mental abnormality; the statute was focused on treatment and incapacitation 

rather than retribution and deterrence. Young. at 36-39. 

The United States Supreme Court engaged in a similar analysis in 

Hendricks, 521 U.S. at 361-363. In particular the Hendricks court noted that 

"the conditions surrounding the confinement do not suggest a punitive 

purpose on the State's part. The State has represented that an individual 

confined under the Act is not subject to the more restrictive conditions 

placed on state prisoners, but instead experiences essentially the same 

conditions as any involuntarily-committed patients in state mental 



institutions. . . . Because none of the parties argues that people 

institutionalized under the Kansas general civil commitment statute are 

subject to punitive conditions, even though they may be involuntarily 

confined, it is difficult to conclude that persons confined under this Act are 

being 'punished. "' Hendricks, at 363. 

Thus, the critical findings by the Supreme Courts of this State and 

the United States have been (a) that the sexual predators are in conditions 

similar to conditions of involuntarily-committed patients in mental 

institutions, (b) that their criminal culpability is not of concern, (c) that 

treatment and incapacitation are the goals and (d) that retribution and 

deterrence are not the goals. 

Criminal sanctions for escaping from a sexual predator facility are 

inconsistent with the constitutional restrictions on a civil commitment 

statute: inconsistent with the goal of current treatment, inconsistent with less 

restrictive conditions than prison, and inconsistent with a lack of concern for 

criminal culpability. Punishing escape from a treatment facility after a SVP 

commitment as a class A felony with a minimum term of 60 months and an 

indeterminate sentence creates a prison-like condition. Such punishment for 

escape is focused on punishment rather than treatment. Instead of returning 

a person who escaped from SVP custody to continue treatment, the SVP 

escape statute transfers him to prison for at least five years, and potentially 



for the rest of his life, where adequate treatment is unlikely.3 That the 

punishment is so harsh and extreme - greater than punishment for escape by 

someone serving life without parole under the three-strikes law or for 

aggravated murder - shows a strong concern for criminal culpability and 

certainly not a "lack of concern" for criminal culpability. It evidences a 

scheme to return persons to prison, potentially for the rest of their lives. 

The Washington Supreme Court and the United States Supreme 

Courts upheld SVP commitment statutes because commitment under them 

was determined not to be penal. This does not mean that the legislature is 

therefore free to begin imposing clearly punitive conditions. The SVP 

escape statute is clearly punitive and inconsistent with civil commitment. 

a. The sexual predator escape statute makes civil 
commitment as a sexual predator more akin to 
criminal custody than involuntary mental 
commitment. 

The United States Supreme Court in Hendricks, in finding the 

Kansas sexual predator commitment statute to be civil in nature, gave great 

weight to the fact that the statute was more like the general involuntary 

mental commitment statute than like a criminal statute. Hendricks, at 363. 

While RCW 72.09.335 requires the DOC to provide persons committed under RCW 
9.94A.712 with the opportunity for treatment, treatment is not mandatory. Under RCW 
9.95.090 (a), persons committed to prison under .712 are also required to "perform work 
or other programming as required by the department of corrections during their terms of 
confinement." RCW 9.95.090(a) requires of "every able bodied offender . . . as many 
hours of faithful labor in each and every day during his or her term of imprisonment as 
shall be prescribd by the rules and regulations of the institution in which he or she is 
confined." 



In Washington, escape of a patient who has been committed to a 

state hospital for the mentally ill or institution for psychopaths is not a crime, 

although a person who assists in such an escape can be charged with a class 

C felony. RCW 72.23.170. Criminal escape -- escape in the first, second 

and third degrees -- requires that the detention or custody from which the 

escape takes place be pursuant to a lawfbl arrest or court order in a criminal 

matter. RCW 9A.76.110; .120, .130; RCW 9A.76.010 (I), and (2).4 

In contrast, RCW 9A.76.115 provides that a person is guilty of 

sexually violent predator escape if "(a) Having been found to be a sexually 

violent predator and confined to the special commitment center or another 

secure facility under court order, the person escapes fkom the secure 

facility." "Sexually violent predator escape is a class A felony with a 

minimum sentence of sixty months"; it is also punished with an 

indeterminate sentence. RCW 9A.76.115. 

Thus, SVP escape statute treats persons who escape from 

confinement as a sexually violent predator as a criminal and not as an 

involuntarily-committed person with a need for treatment. It is inconsistent 

with treating a person committed under the SVP escape statute similarly to a 

Former RCW 9A.76.120, escape in the second degree, once provided 
that a person found to be a sexually violent predator who had been granted 
conditional release could be prosecuted for escape for leaving the state 
without authorization. 



person civilly committed to a mental hospital for treatment. 

Nonetheless, the state argues that it is permissible to treat persons committed 

under the SVP statute differently from other involuntarily-committed 

persons because those committed as sexually violent predators have been 

deemed to be likely to commit crimes in the future. CP 27,29. This 

argument should be rejected. 

First, the state's argument is not relevant to the question of whether 

SVP escape is unconstitutionally punitive. What was important to the 

United States Supreme Court in Hendricks court was that "an individual 

confined under the Act is not subject to the more restrictive conditions 

placed on state prisoners, but instead experiences essentially the same 

conditions as any involuntarily-committed patients in state mental 

institutions." Hendricks, at 363. Clearly, the SVP escape statute represents 

a more restrictive condition than the conditions of other involuntarily- 

committed patients. 

Second, it simply is not accurate. RCW 10.77.010(4) provides: 

A 'criminally insane" person means any person who has been 
acquitted of a crime charged by reason of insanity; and thereupon 
found to be a substantial danger to other persons or to present a 
substantial likelihood of committing criminal acts jeopardizing 
public safety or security unless kept under further control by 
the court or other persons or institutions. 

(emphasis added). 



The SVP escape statute is inconsistent with conditions imposed on 

involuntarily committed patients at mental hospitals; it makes SVP 

commitment consistent with prison conditions. 

b. The sexually violent predator escape 
statute shifts the focus of the commitment 
to concern about criminal conduct and deterrence 
and away from treatment. 

RCW 9A.76.115 effectively converts the detention pursuant to the 

sexual predator statute into a detention akin to a prison sentence rather than a 

detention equivalent to an involuntary mental commitment. If one is 

convicted of SVP escape, he is returned to prison and punished with 

potentially a life sentence. He faces a potential life sentence because, under 

RCW 9.95.420, he will not be released as long as the Indeterminate Review 

Board finds that he more than likely will engage in sex offenses on release. 

Since the person may not receive any treatment in prison, his confinement 

will likely go beyond the 60-month minimum and could continue up to a life 

sentence. RCW 9A.76.115, in fact, assures that the person who has been 

civilly committed may not be treated for at least five years, and perhaps 

never, and that he will instead be punished as if he had committed a sex 

offense. Such punishment cannot be consistent with the goals of treatment, 

least restrictive placement and release where possible. 

Because escape is not a sex offense, the indeterminate sentence 



provision of SVP escape as a sex offense can only be explained because 

commitment as a sexually violent predator requires a prior conviction for a 

sex offense. It constitutes further punishment for the underlying crime. 

Although under different statutes, the reasoning of the Minnesota court in 

State v. Piri, 204 NW2d 120 (Minn. 1973), makes this clear. The &i court 

held that the trial court had no authority to impose a dangerous offender 

extended sentence for an escape conviction, because the dangerous offender 

enhancement related to the underlying crime. Similarly here, the sex offense 

designation must arise from the underlying conviction on which the SVP 

commitment was predicated because escape is not a sex offense. 

Thus, the SVP escape statute, with its punishment provisions, is not 

only inconsistent with conditions of other involuntarily-committed patients 

and treatment goals, it is clearly focused on criminal culpability and further 

punishment based on the underlying crime of conviction. The United States 

Supreme Court and our Washington Supreme Court have held that such a 

focus is unconstitutional. 

c. The Washington SVP escape statute is different 
than the statutes in other states in its severity and 
emphasis on the crime of conviction. 

As of July 20,2005, sixteen states had SVP statutes. Of those states, 

only California, Florida, Illinois, Iowa, Kansas, Missouri, Minnesota, Texas 

and Wisconsin criminalize escape from commitment. In those states which 



because it constitutes W e r  punishment for a prior conviction and is 

inconsistent with civil confinement for treatment is an issue of first 

impression in Washington. Further, no appellate court from another 

jurisdiction has squarely and fully addressed the impact of a judicial finding 

that the sexual predator commitment was civil in nature on an escape charge. 

The state cited a number of cases in the briefing for the trial court which 

hold that if a person serving a sentence in prison or jail is transferred to a 

hospital or mental facility, he or she can be prosecuted for escape from the 

hospital or mental treatment facility. These cases involve people who are 

serving a sentence after conviction for a crime or awaiting trial and who 

would be returned to prison or jail if released from the other treatment 

facility. They do not apply to a civil commitment after fully sewing a 

sentence for the crime on which the civil commitment is predicated.5 

E.g., Commonwealth v. Reed, 306 N.E.2d 8 16 (Massachusetts 1974) 
(the defendant was a prisoner placed in a hospital who was deemed to still 
be in the custody of the officer in charge of the prison from which he was 
transferred); Commonwealth v. Faust, 667 N.E.2d 863 (Mass. 1996) 
(prisoner escaped from a community release facility which was a branch 
of a corrections facility); Frazier v. United States, 339 F.2d 745 (D.C.Cir. 
1964), cert. denied, 379 U.S. 948 (1964) (prisoner transferred from jail to 
a mental institution from which he escaped); Peper v. State, 768 P.2d 26 
(Wyoming 1989) (escape fkom a residential community corrections 
program which was imposed as a condition of probation); State v. Knox, 
250 N. W.2d 147 (Minnesota 1976) (prisoner escaped from the hospital to 
which he was transferred while serving a sentence). In one of the cited 
cases, People v. Orteaa, 487 N.Y.S.2d 939 (New York 1985), the court 
dismissed the prosecution where the defendant had been involuntarily 



In People v. Runge, 346 Ill. App.3d 500,805 N. E. 2d 632,639 (Ill. 

App. Ct.), appeal denied, 209 111.2d 597,813 N. Ed. 2d 277 (Ill. 2004), the 

court held that the SVP escape statute did not violate equal protection by 

criminalizing escape fiom custody by sexual predators and not other escapes 

from the department of health services. In reaching this conclusion, the 

Runae court held that persons committed under the SVP Act were not 

similarly situated to persons committed under the Sexually Dangerous 

Persons Act, because SVP inmates had been convicted of a crime where 

persons committed as Sexually Dangerous Persons had not been. Runge, 

805 N.E.2d at 639. Thus, the Runge court expressly recognized that 

punishing a person for escape fiom confinement after SVP commitment was 

justified based on a prior conviction. The court did not address the double 

jeopardy implications of its holding. 

Other states' appellate courts have held their sexual predator statutes 

are civil rather than criminal, even though the statutes include criminal 

escape convictions, but have done so without considering the impact of the 

escape statute on the civil nature of the confinement. See, In re Detention of 

Bradford, 712 N.W.2d 144, 148-149 (Iowa 2006) (setting forth that Florida, 

committed, but in a non-secure facility, after being found not guilty by 
reason of insanity. The Ortega court held that the commitment was for 
rehabilitation and therefore a criminal sanction could not be imposed. 



Missouri, Illinois, Texas and Alaska have criminal escape provisions for 

detained sexual predators). The Bradford court noted: "Although the 

specific issue raised here [whether the enactment of a SVP escape statute 

makes the SVP commitment criminal rather than civil] has apparently not 

been adjudicated in other states, many states have criminalized escape by 

sexually violent predators, yet their courts have held their sexually violent 

predator laws to be civil in nature." 

In Bradford, the Iowa court held that a provision making it a criminal 

offense to escape after being committed did not alter the civil nature of the 

underlying commitment. The Iowa court, without a significant analysis, held 

that the simple misdemeanor conviction for SVP escape was not punishment 

for being civilly confined, but for escaping, and that the escape provision 

protected the public. Bradford, at 148. The Bradford court did not consider 

the issue of whether the escape statute was constitutionally inconsistent with 

a civil sexual predator commitment process and did not look at the 

underlying factors set out by the United States Supreme Court which 

determine whether a statute is civil or criminal. The Bradford court also did 

not consider whether punishing SVP escape, not as a simple misdemeanor, 

but as a class A felony with a minimum 60-month and indeterminate 

sentence could be considered punishment for escape and not fixther 

punishment for the sex offense underlying the SVP commitment. 



Of course, in Washington, if a person were punished only for 

"escape," he could not be punished with more than a class B felony with a 

determinate sentence not greater than 10 years. Contrary to the finding of 

the trial court, the SVP escape statute simply does not punish only for the act 

of escape but must be further punishment for the prior sex offense 

conviction. 

As set out above, the Supreme Courts of Washington and the United 

States have found the sexual predator commitment to be civil rather than 

criminal because (a) the sexual predators are kept in conditions similar to 

conditions of involuntarily- committed patients in mental institutions, (b) 

their criminal culpability is not of concern, (c) their treatment and 

incapacitation is the goal and (d) retribution and deterrence are not the goals. 

RCW 9A.76.115 alters each of these conditions. It makes SVP commitment 

dissimilar to other involuntary mental commitment. It focuses on criminal 

culpability by punishing the crime as a class A felony with an indeterminate 

sex offense sentence. Converting the confinement to a prison sentence 

through the escape statute is further inconsistent with treatment and replaces 

treatment with retribution and deterrence as goals. Most other states with 

SVP laws do not criminalize escape. Those which do have less severe 

sentences and do not single out escape from civil commitment for a more 

onerous sentence. Some do not differentiate between reasons for civil 



commitment. Washington is unique in the severity of sentence and the focus 

on the prior crime of conviction. The Washington SVP escape statute most 

clearly establishes the intent to punish rather than treat, and a criminal rather 

than civil commitment. 

2. TO CONVICT MR. JAGGER OF ESCAPE WOULD BE TO 
VIOLATE HIS STATE AND FEDERAL CONSTITUTIONAL 
PROTECTION AGAINST DOUBLE JEOPARDY. 

If Mr. Jagger can be punished with criminal sanctions for attempting 

to escape from detention as a sexual predator, then he is effectively being 

punished a second time for a crime for which he had already been punished. 

The SVP escape statute makes the escape punishable as an indeterminate sex 

offense. This is based on the prior conviction as the actual escape has no 

element of sexual conduct. RCW 9A.76.115. In this direct way, Mr. Jagger 

is being punished again for his prior conviction, in violation of the state and 

federal prohibitions against double jeopardy. The punishment shows that the 

SVP escape statute is additional punishment for the prior sex offense. 

Further, Mr. Jagger's prior criminal sentence for the underlying sex 

offense on which his civil commitment was predicated was enforced by a 

potential additional punishment for escape or attempted escape. Mr. Jagger 

served that sentence and could not be subject to additional punishment for 

escape had he not been committed as a sexual predator 

If there is any room for doubt that Mr. Jagger would in fact be 



punished again for his prior sex offense, that doubt must be resolved when 

comparing his potential sentence with the sentences of all other persons 

convicted of escape from prison who face a maximum sentence of 120 

months for conviction of a class B felony. If his escape charge goes forward, 

Mr. Jagger is denied his state and federal constitutional protections against 

double jeopardy. 

The double jeopardy clauses of the state and federal constitutions 

protect against: (1) a second prosecution for the same offense after 

acquittal; (2) a second prosecution for the same offense after conviction, 

and (3) multiple punishments for the same offense. North Carolina v. 

Pearce, 395 U.S. 71 1,717,89 S. Ct. 2072,23 L. Ed. 2d 656 (1969). 

The protection against double jeopardy applies once an event 

happens that terminates jeopardy. Richardson v. United States, 468 U.S. 

317, 325, 104 S. Ct. 3087, 82 L. Ed. 2d 242 (1984). Jeopardy attaches 

once a defendant is convicted of a crime and the defendant cannot be 

retried on that crime or another degree of that crime or alternative means 

of committing that crime. RC W 10.43.050, which codifies, in part, double 

jeopardy law in Washington, provides in relevant part that "[wlhenever a 

defendant shall be acquitted or convicted upon an indictment or 

information charging a crime of different degrees, he cannot be proceeded 

against or tried for the same crime in another degree, nor for an attempt to 



commit such a crime, or any degree thereof." (emphasis added). See also, 

State v. Russell, 101 Wn.2d 249, 35 1-352,678 P.2d 332 (1 984) (the state 

may not retry a defendant on an alternative means of committing a crime). 

Here, the SVP escape statute constitutes additional punishment for 

the same conviction. The prior conviction, which constitutes an element of 

being a sexually violent predator, exposed Mr. Jagger to custody which was 

enforced by escape penalties. He served that sentence prior to being 

committed as a sexual predator. Charging him with escape represents an 

unconstitutional second punishment for the prior offense. His escape 

conviction is treated like a sex offense. This is based on his prior conviction 

and constitutes a second punishment. For these reasons Mr. Jagger's escape 

charge should be dismissed and the SVP escape statute declared 

unconstitutional. 

3. TO CONVICT MR. JAGGER OF ESCAPE WOULD 
BE TO VIOLATE HIS STATE AND FEDERAL 
CONSTITUTIONAL RIGHTS TO EQUAL 
PROECTION OF' LAW. 

The Fourteenth Amendment provides that "no state shall make or 

enforce any law which shall abridge the privileges or immunities of citizens 

of the United States . . . nor deny to any person within its jurisdiction the 

equal protection of the laws." Article 1, section 12 of the Washington 

Constitution states "no law shall be passed granting to any citizen, class of 



citizens, or corporation other than municipal, privileges or immunities which 

upon the same terms shall not equally belong to all citizens, or corporations." 

The equal protection clause and the privileges and immunities clause of 

Washington constitution are considered under the same analysis. State v. 

Shawn P., 122 Wn.2de 553,559-560,850 P.2d 1220 (1993). Both 

constitutional provisions require that similarly-situated persons be treated 

similarly. Shawn P., 122 Wn.2d at 560. 

The standard of review - strict scrutiny, intermediate scrutiny or 

rational basis--depends on the nature of the interest affected or the 

characteristics of the class created by the statutes at issue. Shawn P., at 560; 

State v. Garcia-Martinez, 88 Wn. App. 322,326,944 P.2d 1 104 (1 997). 

Personal liberty interests alone have been held not to justify strict scrutiny 

and the rational basis test has been applied to criminal sentencing. Garcia- 

Martinez, 88 Wn. App. at 327 (citing State v. McNeair, 88 Wn. App. 33 1, 

944 P.2d 1099 (1 997)); State v. Coria, 120 Wn.2d 156, 169, 839 P.2d 890 

(1 998). 

Under the rational basis test, the court determines (1) whether the 

legislation applies to all members within the designated class, (2) whether 

there are reasonable grounds to distinguish between those within and without 

the class, and (3) whether the classification has a rational relationship to the 

purpose of the legislation. Convention Center Coalition v. Seattle, 107 



Wn.2d 370,378-379,730 P.2d 636 (1986). 

If the class is all of those persons who can be charged with escaping 

confinement, the Washington escape statutes do not apply equally to all 

members within the class. Only persons charged with SVP escape must, or 

can, be sentenced to a class A felony with an indeterminate sentence. Thus, 

a person serving a sentence for a third-strike conviction, aggravated murder, 

multiple counts of violent offenses or of a violent sex offense can only 

receive a sentence of up to 120 months, while a person confined for 

treatment after having served his entire sentence shall receive an 

indeterminate life sentence with a mandatory minimum of 60 months. See 

State v. Hall, 104 Wn.2d 486, 706 P.2d 1074 (1985) (class was all persons 

escaping from work release where one statute governed any person on work 

release and another statute applied only to state prisoners on work release). 

Even if the class is those persons who could be charged with SVP 

escape, there are no reasonable grounds for distinguishing those within this 

class from others who escape prison. All of the people who have been 

civilly committed under the SVP Act were confined in prison for the crime 

that formed the basis for their commitment. There is no rational basis for 

treating a person more severely after he has fully completed his sentence and 

is being civilly treated before his release. 

Most importantly, the objective of the SVP law is not to punish, but 



to treat. This, in fact, must be the objective of the legislation or it is 

unconstitutional. Such a non-punitive treatment goal is inconsistent with a 

harsher more onerous punishment for those confined for treatment than the 

punishment imposed on even the most serious criminal offenders. There is 

no rational relationship between harsher punishment and the rehabilitative 

goals of civil commitment. The escape conviction would interfere with 

treatment and be at odds with the goal of releasing the SVP patient to less 

restrictive alternative placement or the community. Accordingly, the SVP 

escape statute is an unconstitutional denial of the state and federal 

constitutional right to equal protection of law. 

F. CONCLUSION 

Appellant respectfully submits that the order of the trial court 

should be revered and his case remanded for dismissal of the charge of 

sexually violent predator escape against him. 

DATED this /L 4 ay of April, 2008. 



SLTEIUOR COURT OF WASHINGTON FOR PIERCE C O W '  

EIIS 34.4TTER having come on before tlre  ono or able Rovanne Bitckner, Jl~dge of the 

STATE OF VVASWINCITON, 

Pldntiff, 
VS. 

M.4THEVJ JOEIN JAWEP., 

Defaada~t. -- -- - - - - . - - - 

above entitled court, for a hearing on the defenttaat'rr motion to dimins on the 10th day of 

CAUSE NO. 06-1.~04063-7 

FTNDINGS OF FACT AND 
CONCLUSIONS OF LAW 
RE: MOTiON TO DISR4ISS 

J a ~ u a y ,  3005, the &fendant having been present .md represented by attorney hEL.4NIE L. 

MACDONALD vnd LAURA S. CARNELL, and the State being representecl by Deputy 

Pros~cklii!;; Atiolttcp STEPHEN M. PENNER, sn~d the court having head the mgurnet~ts af 

comse2 m d  being duly advised in dl meters, the Court makes tht. folfowitrg findings &Fact 

m m o s  OF FACT 

Tlld n~ August 30,2006, an Iufmnztion was filed c h e n g  the dct;mdrnt wit11 

A'ITERllrTEO ESCAPE OF ,2 SEW-SLY \TOLENT PRED-ATOR, conhu-y to RCW 

9,4.28.C20 :2i2CCW 9k76.113, and aiteged to have been cai~tmitted on July 21,2006. 

R:,TrNCS OF FA,CT 4Nl3 P(?NCJ,rl3?O?-T 
OF LAW RE: RENCH TRIAL - 1 
" 11. . . . I  .I,. 

O K i  of Prp.weutlng Attorney 
930Tmmn Avenue S. Room 9% 
k m a ,  Washington 98402-2171 
Telephone: (253) 798-7400 
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POOR QUALI'~@ 
ORIGINAL 05-1-04063 7 

II t hd  2C?17 9,176.115 tvtls oncanstitutional. 

nI. 

=.at on January 10,2007, a hearing rW held (luring which thc Coud hemd argument 

II f~orn the dcffndmt and the State regm&ng thc. dpfc'ncht's motion to dimiss. 

At tlic: tiale of the allegecl &mse herein, July 21,2006, the Sexuully Violent Prr&?os. 

II Escqa stztutc., RCW 9k76.115, stated in its entirety: 

c9h 76.1 15, Sexually violent preciator e g c g 9  
t, 1 ) A person is guilty of sexually violent ~.cdntclr e s c q e  i f  
(a)  llaving bemi found to be asexually violent predator aud coafit~ed to tlie special 

comm it111 eat center or. mother secure facility undx c o w  ordm, the person escapes fronl 
the secure facility; 
(b) Having been found to be a sexually violent ~re&or *and being under nn orkr of 

conditiotd i~lease, the person leaves orrelllins absent fi-om the state of Washin$on 
without prior court authorization; or 

(c) Havinn been found to be asexually violent pe&m m ~ d  being uuder ordx of 
conclitional release, the uerson: 

(i) !Tithaul wdhoriz~tion, 1~a;es or remain:: a:lzcnl Born his or her residence, place 
of'a~iplopnent, educational institution, ar authorized outing 
(ii) tmpm with his or her electronic moaitoiing device or removes it without 
nu t!iori~dion; or 
(iii) escapes @om his or her escort. 

(2) Sexually violent predator escape is a clam A felony with aminirn~un sentencs of  sixty 
months, and shall be ser~tei~ced under 1ZCW 9.94A712. 

v. 

At thc! t * h z  of the alleged offense h c ~ i u ,  July 21,2006, the & c q t  is, :he Fi:ill,: 2 2 s t e  

I/ strdtlte, RCW 9.2.76.11 0, stated in its entirety: 

O1Rce of Roscculiag Attorney 
930 'Ibcoma Aveflue S. Room 946 
Tkomn, Washington 98402-2171 
Telephone: (253) 798-7400 



59'% 76.11 O.Es~=&in &xfixt d e ~ m  
(1) A person is guilty of =cape in the first dear= if be or shc kt~owirlgly eucqm from 

custody or a &enti011 rncilily while being &tined pursuant to aconvidion of a felony 
or XI ~ q ~ ~ i v d e n t  juvcni2e offcnee. 
(2) It is an crff~~modive defense to aprosccution under this section thsd uncantrollable 
circumstances prevented the person from remaining in custody or in the ddstcntion facility 
or fi'mn retllrnina rr, custody or to the detention facility, mci thai the person did not 
contribute to the c ~ a t i o n  of such circumstances in 1.eck1es.s disregard o f  the requirement 
20 r < * ~ a ~ n  or return, md !h;lt llie person returned to custody or the detentiou fxcility as 
soon as svch c i r c u m s t a ~ c ~  ceased to exist. 
(3) Ellcape in the fin? deglitc is acfass B felony. 

VI. 

At thc titlie ofthe alleged off'r?~tse herein, July 21,2006, the Escape in the Seco~id Drgtvts 

statute, RCW 9A76.120, stated in its entkAy: 

Q9;l4.7_G,L2OL Etcape in the-~$emd dame 
(1) A person is guilty of meape in the second degee if 
(a) He or she knowinsly escapes from s detention hdlily; or 
(b) Having been chzrged with afelony or an equivalent juvenile offense, he or she 

knowinqly escapes from custody, or 
',c) lImrin3 been conimiti;.cd under chapter 10.77 RCW for a sex, \lolent, or felony 

huwsment offet~se and being under an order of couditiond tvlease, he or she lrnowingly 
lesvc-b: or ranaing absent con1 the state of WashingZon without prior court a~tbrn izs t ia~~.  
(2) Tt is Pn fi~mz?i*.tc. &~F?SC to aprosccution und.erfhis section t h ~ ?  vncon!ra!tnhle 
circi~mstances prevented the person from remaining in cudody or in the d&ention facility 
or from rztllrning to cuotody ur to the detention facility, md that the pmon did not 
contr*ibute to the creatiou of such circluustatlccs in reckless disrvgard of the mquil*ement 
to remain or settun, and that the person returned to custody or the detention facility as 
soon as such circurnvtnnces ceased to exist. 
(3) h c q e  in the second de~ree is a claw C felony. 

VII. 
*\id 

At !hz t;rn.s ofthe z k ~ e d  offense hrein, July 21,2006, the Escape in the M Degm 

statute, RCW 9.4.76.130, stated hl its mtirzv: 

6. 9.4--7G1 130.. Escape .in the thirdtlfggr. 
(1.) ,? pprson in c ~ i l t y  of esctrpc in f h ~  third dywe if he escapes fi-om crl~ody. 
(2) kscape in the third degree is a g r o s  misdemeanor. 

Onicc of Pnrueuting Attorney 
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I?! 1. 

.%! ~!IZ iki:1< crthc I!!czcd offense herein, July 21,2006, the sentencil~g statute go\-::ni3g 

I 

the rr-zii-~~;!~ ,;xalty f ~ r   EL;;:.^: i;l the Fint, Srcond ;md Third Degree, RCW !?A.20.0,'11. 2inft'd 

I in its eritircty: . 

8 9A3Q.Q~lL&Jqirnum sntences for crimes cmmitted July 1,1984, mcj .@-q 
(1) .':efony. (Jnlms '3 dit'f'B~ilt inmimum sentence f0r a clavsificd fii0ny 18 spccifif R!)Y 

estnblished by a stdilute of this cltrde, no perm11 convicted of a classified feloriy siluii 'ut? 
pu:tid~cd by confincin:r?r or fme exweding the following: 

(a) For a clam '4 felony, by confinement in a state comctiond institution for s term at' 
life imprisonn~ent, or by afine in an ma~nt fixed by the court of filly thousand dollars, 
or by both such com'in,m~nt and fine; 

(h) For a clrss I3 felony, by confinement in astate comctioaal institution for a tm~n of 
ten yews, or by a fine in tu1 etllout~t fixed by the court oftwenty tflousattd dollzq, or by 
both P U C ~  confirlc~~l eat md fine; 

(c) For a class i' felony, by confinement iri a ade correctional inditution for five years, 
or by crfine in an mount fixer1 by the court of tell thousand dollars, or by both such 
cot~fiawient and fine. 
(2) G.oss rnisc!an~mor. Ewy person convicted of aposs misdememor dcfined in Tille 
9A RCW hall  be puntshcd by itnprisonnent in the county jail for amzchurn term fixed 
by the court of not more than one yes, or by afine in an amount fixed by tile court of ncrf 
more than five thousrtncl dollars, or by both such imprisonment and fine. 
(3) RQiadelnennm. Evay person convicted of am isdm11 emor deilned b Title PA HCW 
ahdl be putiished by itnprisomant in the county jail for a maximum tenn fixed by the 
court of not more tha ninety days, or by a f r ~ ~ e  in o~ an~ou~rt fixed by the cortrt of ;)at 
more than one thousand dollars, or by both such imprisonment andfme. 
(<) This section applies to only those crimes committed on or d e r  July 1,1984.. 

CONCLUSIONS OF LAW 

3n.l tlic Court has jufilrdjction of thc pat ia  and the subject inntter. 
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rpl ~ ~ 1 %  L imposition o f  punishment under RCTs? 9A.76.115 punishes the discrete zd of 

cartping 6oru civil commitment as a sexually violent pre&oc 

ia~poeition of punisln.nerlt under R a y  9k76 .  l t S dues not punish sh defendant for 

the ear-lia, predicate crhrles which foinled pat of the basis for tlta civil canmittnent as a 

se;r:raa31y violent predator. 

IV. 

n a t  imposition of puslishtnent, including criminal confinement, under RCW 9A.76.115 

does not transfom the underlying civil commitment into acrirnina! detention. 

V. 

That crimindizing the escape %om civil commitment wf pemons commit.tedfor being 

se:.udly violellt predators, whife not crirnindizing e s q e  of oti~n. ci-.;illy committed pcsoizs, is 

ridionally relaed to the legitimate slate interest of prdcctina the  public from those inctivihds 

judicidly ktennined to be frighly likely to commit Mure Rcts a.fsexua\ violence if nat treatctl. 

VI. 

Tbat therefore RCW 9.4.76.115 does not uiol&e the constitutional prohibition agIlinr;'r c,: 

postfncto lrnta. 

VII. 

"Em! therifare RCW 9A.76.115 docs n ~ t  7.i~kls 1L; cticx'iihitiond prohibition c.,;:k.;' 

double jeopcdy. 

rgbTrT r~g?ny.cl ny r qv? 
RE: 1bnTlO)rT TO T)IS?/?lSS : 5 
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vm. 

9iat thcrzfor;. RCTV 9A.76.115 does uot -,<ol~te the constitutional requirement for equd 

pru t :c?i on cf ;I:: !die;$. 

RE!, accord.ing:y, the dcfcndm~';., motion $0 climiea is denied 

Fr:sected by; 

Deputy Prosecuting Attorney 
WSB # 25470 

Ntolriey for Defendant 
w s n # & l J d b ~  . 

OtRce o t  Rorrmllng Altorney 
930 Tommn Avenue S. Room 946 
Tacoma, Washlngcon 98402-2171 
Tekphoae: (253) 7%7400 
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