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by my attorney. Summarized below are the additional grounds for review that are not addressed
in that brief. I understand the Court will review this statement of Additional Grounds for Review
when my appeal is considered on the merits.

Addltlonal Ground 1
PLEASE SEE A’ITACHED STATEMENT-QF ADDITIONAL GROUNDS
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ISSUES ADDRESSED IN ADDITIONAL GROUNDS.

01. The sevntevcing court lacked autbority
to impose any sentence enbancewent
under RCW 9.94A.533 because tbe State
did vot charge the defevndant with or
notify the defevdant of any sentence

evbancewment in tbhe chbarging inforwation.

02. The defendant's right to trial by jury
was violated_wben.tbe-jury was:pot:
instructed that the elewment of 'knowledge'
must be fouud iv order:td covvict the
defendant of Unlawful Possessiov of a

Firearw iv tbhe First Degree.

03. The defevdant's right to trial by jury
was violated when tbe jury was not
jostructed that the elewent of 'iotent'
must be found iv order to covvict tbhe
defendant of Assault io tbe Second
Degree While Arwmed Witb a Deadly Weapon.



ISSUE: The defendant's right to trial by jury was violated and the
sentencing judge exceeded his authority when he imposed a 36 month
sentence enhancement for the use of a firearm in the commission of
a crime, that was neither charged by the State nor found by the

jury.
Introduction.

The charging information certified by Deputy Prosecuting Attorney
David Bruneau, charged the defendant in part with, assault in the second
degree while armed with a deadly weapon. The Prosecuter went on to allege
that the crime was commited while the defendant or an accomplice was armed
with a deadly weapon, a firearm. The prosecutor cited RCW 9A.36.021(1)(c),
RCW 9.94A.535 and RCW 9.94A.602 in the assault charge but failed to cite
or reference RCW 9.94A.533(or subsections). This rendered the information
constitutionally deficient in regards to later seéking any sentence
enhancement under RCW 9.94A.533(or subs) because the defendant was never

notified that the State may be seeking any enhancements.
The State was therefore prohibited from seeking,and the sentencing

judge was prohibited from imposing,any sentence enhancement for the use of
a'deadly weapon or a firearm during the commission of a crime under the
uncited and unreferenced RCW 9.94A.533(or subs.).

Arguement.

In Mr. Hartzell's case the information did not allege a firearm's or
deadly weapon's sentencing enhancement. It simply charged Mr. Hartzell with
the "further allegation that the defendant or an accomplice was armed with
a deadly weapon, a firearm', under RCW 9.94.602. This was inadequate.

RCW 9.94A.602 defines the elements of a deadly weapon special verdict but
did not give Mr. Hartzell a notice of any sentence enhancement.

The Supreme Court of Washington has distinguished between a const-
itutionally defective information and one which is merely deficient due to
vagueness as to some other matter. The omission of any statutory element
of a crime in the charging document is a constitutional defect that may
result in the dismissal of the criminal charges._State v. Bonds, 98 Wn.2d
1, 16, 653 P.2d 1024 (1982), cert. denied, 464 U.S. 83(1983).

Both- the Washington Constitution, article I, section 22, amendment
10, and the Sixth Amendment to the United States Constitution require that

all essential elements of a crime, statutory or otherwise, be included in



a charging document to give notice to the accused of the nature of the
accusation. e v, Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 8

Merely citing to the proper statute and naming the offense is insu-
fficient unless the name of the offense apprises the defendant of all of
the essential elements of the crime. State v. Vagerpen, 125 Wn.2d 782, 787,
888 P.2d 1177 (1995)(citation omitted). The primary goal of the essential

elements rule is to give notice to the accused of the nature of the crime

that he or she must be prepared to defend against. Kjorsvik, 117 Wn.2d at
108, ,

In State v Recuenco, 163 Wﬁ.qu%ﬁthe Supreme Court of Washington
found that, a charging document alleging that the defendant committed an
offense "while armed with a deadly weapon, to wit: a handgun" provides

notice that the defendant's sentence may be enhanced for being armed with

a deadly weapon in the commission of the offense but does not provide
notice that the defendant's sentence may be enhanced for being armed with
a firearm. However in the case against Mr. Hartzell, there was no |
notification at all under RCW.9.94A.533(or subs.) that the State would be
seeking any enhancement to the defendant's sentence. The allegation that
the defendant or an accomplice was "armed with a deadly weapon, a firearm"
was an element of the charged assault in the second degree while armed with
a « ceadly weapon, and should not be interpreted as notification that the
State would be seeking any sentence enhancement under RCW 9.94A.533.

Also in_State v. Recuenco supra., the Supreme Court found that,
"The State has the authority and responsibility for bringing charges against
a person, in that regard, the State possesses wide discretion to choose

the charges it wants to pursue, if any.

In Mr. Hartzell's case the State chose to not charge any sentence
enhancement under RCW 9.94A.533(or subs). Further quoting Recuenco supra.,
"... Our cases have required the State to include in the charging documents
the essential elements of the crime alleged. The essential elements rule
requires a charging document allege facts supporting every element of the
offense and identify the crime charged. 'Elements' are the facts that the
State must prove beyond a reasonable doubt to establish that the deféndant

committed the crime charged.




The purpose of the essential elements rule is to provide the defendavnts with
notice of the crime charged and to allow defendants to prepare a defevse....
sentencing enbancewments, such as a deadly weapov allegation mwust be included
io tbe information. Wheo the term 'sentence enbabcement' describes an increase
beyand the waximum autborized statutory seotence, it becomes equivelent of av
'element' of a greater offense than the ove covered by tbe jury's verdict.. ."
(Internal Citations omitted).

Ino tbe case against Mr. Hartzell, tbe State did pot wentioov RCW
9.94A.533(or subs) in tbe charging information. The defendant, acting pro se,
notifiéd both the Court and tbe State of tbe defeciency of the inforwatiov iv
a wotiov for a bill of particulars that was filed ob Javuary 8tb 2008. Ib the
motion, the defendant woved the court for av order requiring tbhe prosecution
to pfovide a bill of particulars setting forth the facts it expected the tes-
timony to show iv a plaio, concise and definite statewent of the essential
facts constituting tbe offevnse charged. For the following reasovs: to aid io
the preperation of a proper defense. The State argued against providing tbe
bill of particulars and furtber argued that tbeir ivforwation was sufficient.

The State effectively waived any right to vow argue that aony wis-
take was unitentional or that the Court of Appeals should interpret tbeir
inforwation liberally. There cav be no debate that tbe State did vot wention
RCW 9.96A.533 ip it's inforwation. In State v. Jobbstove 96 Wn. App 839, 982
P.2d 119 (1999), tbe Appeals Court found that "Where av information is chall-

enged vunder tbg 'essential elements' rule before trial, as bere, we strictly

construe the language, ie we do vot attewpt to find tbe wissivg elements by
coustruing tbe wordiﬁg of the document. And the language wust vot be ivartful
or "'vague'" iv setting out the elewments of the crime.

In the case against Mr. Hartzell tbe jury was vot given any facts
supporting a firearm's evbancewent vor givep ivstructions to deterwive if it
was applicable in tbe case. The only instruction given to the jury dealt with

"a deadly weapon's special verdict. The court did mot give 11 WPIC 190.02,
Special Verdict Form-Firearw. The State was given the opportupity to fix any
errors in their inforwation or to clarify any 'special evbancwents' and chpse

pot to. The State should now be beld accountable for their baste ip prosec-

uting and their disregard for Mr. Hartzell's request for clarification.




The State was provided with opportunity to amend their information

on multiple occasions but{ailed, in fact refused to do so.

The State failed to every notify the defendant or charge the defendant
with a firearm's or deadly weapon enhancement. However the Court gave WPIC
190.01 SPECIAL VERDICT FORM-DFADLY WEAPON, and the jury found that the
defendant or an accomplice was armed with a deadly weapon at the time of the
commision of the crime. The Trial Court did not give 11 WPIC 190.02 SPECIAL
VERDICT FORM-FIREARM. Even disregarding the State's failure to charge or
notify the defendant of a deadly weapons or firearm enhancement, the reas-

oning in State v. Recuence supra. would still require the Court to now find

that the State chose to send to the jury the lesser enhancement of being
armed with a deadly weapon during the commision of the crime, not the
never charged, notified and improperly imposed firearm's enhancement.

The Washington Supreme Court has specifically held that an information
which is constitutionally defective because it fails to state every statu-
tory element of the crime cannot be cured by a jury instruction which
itemizes those elements. State v. Unosawa, 29 Wn.2d 578, 188 P.2d 104 (1948)

Further a jury instruction cammot cure a deficient information where the

instruction did not purport to amend the information. State v. Brathwaite,
92 Wn.2d 624, 600 P.2d 1260 (1979).

It was only after the unlawful verdict of the jury for an uncharged

crime that the prosecutor requested the three year mandatory enhancement
for use of a firearm. The sentencing judge, Hon. Chris Wickham, then com-
mitted error by imposing this enhancement, a sentence that was outside his
authority, that was never charged by the State, not authorized by the jury's
finding.

Summation.

Mr. Hartzell had.and has the constitutionally guaranteed right to
trial by jury. He further has the right to be informed of all the charges
and their elements brought against him. This is a fundamental right of
any criminal defendant and should not be infringed in any way. The chargi-
ng information certified to by the State was constitutionally defective
because it failed to inform the defendant of the essential elements of the
charges against him. The defendant acting pro se, notified the State and
the Court of the deficiency and defectiveness of the information and the

State declined to correct or amend the information.




The State effectively waived any right to now assert that the
+ information was unitentionally deficient..The State had multiple chances
up until the time of a verdict to amend the information. It chose not to
and T submit, should be held accountable for not doing so.
Conclusion.

Based on the arguements presented herein and on the merits of these
arguements, this defendant respectfully requests the court to reverse the
sentencing court's sentence of the 36 month firearm's enhancement and remand
for sentencing based only on the charges properly brought by the State and
properly found by the jury. '



ISSUE: The defendant's right of trial by jury was denied when the State
was relieved of its burden of proving beyond a reasonable doubt
every element of the crime in count III, Unlawful Possession of
a Firearm in the First Degree.

Introduction,

The Trial Court improperly instructed the jury in both the Court's
Instruction No. 20, the definition of the charge of unlawful possession of
a firearm instruction, and Court's Instruction No. 21, the 'to-convict'
instruction for the same offense. In both instructions the Trial Court failed
to instruct the jury that the State must prove,and the jury must find, that
the defendant or an accomplice [knowingly] possessed or had under his control
a firearm. |

Arguement.

The court's instruction No. 20 reads: "A person commits the crime of
unlawful possession of a firearm in the first degree when he has previously
been convicted of a serious offense and owrs or haé in his possession or
control any firearm."

This instruction follows 11 WPIC 133.01, Unlawful Possession of a
Firearm-First Degree-Definition, except that the court's instruction given
- to the jury failed to include the word 'knowingly' from the phrase " A
person commits the crime of unlawful possession of a firearm in the first
degree when he has previously been convicted of a serious offense and
[knowingly] owns or has in his possession or control any firearm'.

' The trial court further erred in giving court's instruction No. 21,
the 'to-convict' instruction for the unlawful possession of a firearm
charge. (11 WPIC 130.02). The court again omitted the word 'knowingly' from
the language of its instruction. The court's instruction reads in part,

"To convict the defendant Charles Carroll Hartzell, IV of the crime of »
unlawful possession of a firearm in the first degree as charged in count III
each of the folhmohgi elements of the crime must be proved beyond a reaso-
nable doubt: (1) That on or about April 7, 2007 the defendant [ knowingly]
had a firearm in his possession or control."...({The bracketed 'knowingly'

was omitted in the court's instruction}



The trial court erred in omitting or removing the word 'knowingly'
from the definition of unlawful possession of a firearm instruction and
from the 'to-convict' instruction. Knowing possession is an essential
element of the charged crime, while unwitting possession is an affirmative
defense. Therefore, the omission of this key element of'knowledge\cannot
be considered to be a harmless error. The Instruction as given to the jury,
instructed the jury that it could convict the defendant of the charge of
unlawful possession of a firearm in the first degree without first finding
that he or an accomplice 'knowingly' owned, possessed or had under his
dominion or control a firearm. The word 'knowingly' is not an optional
adverb in -either the definition of the crime instruction or the
'to-convict' instruction, but an essential element of each. Further .the
word 'knowingly' is included in both 11 WPIC 133.01 and 133.02. The jury
in the case should have been required to find that the defendant had
'knowledge' that he or an accomplice possessed a firearm in order to

convict him for that charge. They were not,and this is 'plain error'.

In a similiar case, State v. Anderson, 141 Wn.2d 357, 5 P.3d 1247,

the Washington State Supreme Court found that the omission of an essential

element of a charged offense from the 'to-convict' instruction given at
trial, requires reversal of the conviction. In Anderson, as in Hartzell's
case the jury was given a 'to-convict' instruction that omitted the word
"knowingly' from its text. The Supreme Court found that unlawful possession
of a firearm in the second degree was not a strict limitation crime and that
"knowledge', even though not included in the RCW,was an essential element
of the crime. It would seem to this defendant that the same crime of a
higher degree is not a "strict limitation'" crime either;and that
'knowledge' is an essential element.
Conclusion.

The right of the defendant to a trial by jury shall remain inviolate.
Wash. Const. I1,§21. Under the US. Const. 14th Amend., Wash Const. I1,$§22,
The defendant had the right to have a jury find each and every essential
element of the crimes charged. The State had the burden of proving each and




every element of the crimes charged to the jury. In removing the word
'knowledge', the court improperly instructed the jury as to the law and
effectively relieved the State of that burden of proof, beyond a reasonable
doubt, that the defendant 'knew' that he or an accomplice was armed with a
deadly weapon at the time of the crime.

'Elements’ are facts that the State must prove beyond a reasonable
doubt to establish that the defendant committed the crime charged. State
v. Johnstone, 96 Wn. App. 839, 844, 982 P.2d 119 (1999). The State failed

to meet its burden of proving the crime when the jury did not find that
the defendant 'knowingly' owned or possessed a firearm as charged in the
information.

Based on the arguements presented herein the defendant is respectfully
requestity the court to reverse the trial court's decision and remand for

further proceeding if necessary.



ISSUE: The defendant's right to trial by jury was denied when the State
was unlawfully relieved of its-burden to prove every element:of the
charge of assault in the second degree while armed with a deadly
weapon.

Introduction.

The Trial Court erred in improperly instructing the jury in Court's
Instruction No. 12 the 'to convict' instruction for the crime of assault
in the second degree as charged in count one. The information filed by
Deputy Prosecuting Attorney David Bruneau charged the defendant in count 1
with, Assault In The Second Degree While Armed With A Deadly Weapon. The
specific allegation was "In that the defendant, CHARLES CARRCLL HARTZELL, IV
in the State of Washington, on or about April 7, 2007, did intentionally
assault another person with a deadly weapon. ..."

In the 'to convict' instruction the Trial Court omitted or removed
the word 'intentionally' from the first element of the charge, The
instruction reads in part, " (1) That on or about April 7,2007,the
defendant [intentionally] assaulted another person with a deadly weapon;
and "...(bracketed 'intentionally' omitted in the Court's Instruction).

i Arguement.

There can be no dispute that 'intent' is an essential element of the
crime of assault. The charging information includes the word 'intentionally'
in its allegation. The jury was required to find that the defendant had the
'intent' to commit the crime of assault in the second degree. The State
had a duty to prove each and every element of each crime it charged against
the defendant. The constitutionally defective and deficient jury instruction
removed the duty of the State to prove 'intent' and this effectively denied
the defendant the right to trial by jury. This right-is protected by both
the Washington State Constitution, article I, section 22, amendment 10 and
the Sixth Amendment to the United States Constitution. The element of
'intent' cannot be omitted from the 'to-convict' instruction. It is a key
element and its omission cannot therefore be harmless error.

In State v. Anderson, 141 Wn.2d 357, 5 P.3d 1247, the Washington

State Supreme Court found that the omission of an essential element of a




charged offense from the 'to-convict' instruction given at trial, requires
reversal of the conviction. In the case against Hartzell, the trial court
failed to ask and the State failed to prove that the defendant
'intentionally' assaulted anyone. The State failed to meet the burden of
preof. 'Elements' are facts that the State must prove beyond a reasonable
doubt to establish that the defendant committed the crime charged. State v.
Johnstone, 96 Wn. App. 839, 844, 982 P.2d 119 (1999).

Conclusion.

The right of the defendant to trial by jury shall remain inviolate.
Wash. Const. I,§21. Under the U.S. Const. 14th Amend., Wash Const. I,§22,
the defendant has the right to have a jury find each and every essential
element of the crimes charged by the State. The State has the burden of
proving each and every element of the crimes it alleges. In removing the
key element of 'intent' from the 'to-convict' instruction the trial court
instructed the jury improperly as to the law and effectively relieved the
State of its burden of proving guilt beyond a reasonable doubt. Accordingly,
this defendant respectfully requests that the verdict for Count I, Assault
In The Second Degree While Armed With A Deadly Weapon be reversed and

dismissed.
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I135UE: The defendant was denied his 6th Amendment ey
right to counsel under US Const. and Wash. X
Const. art. I§22, when he was forced to
proceed pro se or waive his speedy trial :
as a direct result of 1neffect1ve assis- i
tance of counsel. ;

Introduction.

The defendant (Hartzell) was forced to proceed pro
se after his court appointed counsel, Larry Jefferson, failed
to prepare for trial and informed the court that, "..I do
believe that at this time I would need a continuance to do
some of the investigation on the case, based on the inform-
ation I have." And, in response to inquiry from the Court
as to why no investigation had been done, " Your Honor, I guess
I would still need a continuance, despite the fact of when I
recieved the file. Based on the information that I have, I
would want to hire an investigator on this particular case,
and I would be asking for that continuance." Upon inquiry as
to why this had still not been done even though counsel had
been assigned to the case for months, "(Jefferson) Your Honor,
I have been busy on a lot of other matters, and I also was on
a vacation, and I've handled a number of other cases..."
(RP Janauary 10, 2008)

It is apparent from this exchange that Mr. Jefferson
had not acted with due diligence in preparing for Hartzell's
case that was scheduled for trial in less than three weeks.

Arguement.

Hartzell requested to proceed pro se only after
hearing from Mr. Jefferson that he had taken no action in
preparing for his trial. The defendant had previously .
notified counsel on several occasions that he would not be
waiving his right to a speedy trial and wanted to proceed to
trial within the 60 day time limit.

Hartzell did not waive his right to counsel will-
ingly or unequivocally as he was forced to choose between
ineffective assistance of counsel or waiving his speedy trial

right. In effect, he had to choose between one constituional

right or the other.



A review of the colloquy at Hartzell's motion to-
proceed pro se hearing, clearly illustrates the equivocal
nature of the "waiver" of counsel and also clearly demonstrated
that Hartzell did not make the "waiver" willingly but that he
was forced to make the choice because of the admitted ineffec-
tive assistance from his court appointed counsel. When asked
by the Court, "Why don't you want an attormey? Why do you
want to represent yourself?'", Hartzell answered in part,

"It's not so much that I dont want an attorney. I don't want
to talk about Mr. Jefferson, but I think it would be safe to

"

say we've had a communication problem..." This clearly
expressed not Hartzell's unequivoval demand to proceed without
counsel, but instead his frustration with Jefferson's ina-
bility, for whatever reasons, to act with due diligence in
representing him.

The trial court erred in allowing Hartzell to proceeed
pro se as his request was neither willingly made nor unequi-
vocally requested. This is further evidenced by the State's
comments during this same hearing, that, "..I'm certainly
not quibbling with the Court's determination, but I unders-
tand that the request to proceed pro se has to be based it
has to be made unequivocally by the defendant. And based
upon what the defendant has said in open court today and the
pleading that he has filed, there may down the line be a
question about the unequivocal nature of his request to
proceed pro se." While this may be the only time that Hartzell
and prosecutor Bruneau are in agreement, it should not detract
from the fact that the request was not, in light of the
proceeding facts, unequivocal or willingly made.

In a similar case, State V.“Prlce,v94 Wn.2d 810,620
P.2d 994, The Supreme Court of Washington said that "[I]t is

et

possible either a defendant's right to a speedy trial or his
right to be represented by counsel who has sufficient oppo-~-
rtuninty to adequately -prepare a material part of his defense,
may be impermissibly prejudiced." In Hartzell's case, this is
exactly what transpired and no distinction should be made

~3




between a case such as in Price;Supra, witere the fault lied

squarley on the State for forcing the unlawful choice and in
the case presently before you where it was the failure of
the court appointed counsel to act with due diligence thal
caused the same choice as result. Again refering to the
colloquy in Hartzell's motion to proceed pro se hearing,
the COurt stated, "...I do admit that all Assigned Counsels
have a very heavy caseload, as do the prosecutors, you would
need additional time, in your view, to investigate things
of concern to Mr. Hartzell."(RP January, 10th 2008 pg. 18)
But this should not be any reason for the COurt of Appeals to
find that the proper remedy would have been to force Hartzell
to waive his speedy trial rights. That reasoning would under-
mine the spirit of CrR 3.3 and would in effect grant the right
to a speedy trial only to those defendants who could afford
to hire private counsel who aren't burdened with "very heavy
caseloads". |

Conclusion.

Based on the preceeding arguements, it cannot be
reasonably asserted that Hartzell waived his right to counsel
either willingly or unequivocally as required by law prior
‘to granting a motion to proceed pro se. Despite the Court's
colloquy, and in the face of the equivocal and unwilling
"waiver" of counsel due to Mr. Jefferson's failure to act with
due diligence and admitted failure to prepare any defense, that
resulted in Hartzell having to make an unlawful choice between
choosing which constitutional right he would assert, this
defendant respectfully requests the Court of Appeals to
reverse the trial court's verdict and remand for a new trial.
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