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8 There are additional grounds, a brief summary is attached to this statement. 

Dated this 5 th day of December ,20*. 

Appellant 



NO. 37425-1-11 

COURT OF APPEALS, DIVISION I1 

STATE OF WASHINGTON 

Respondent, 

CHARLES CARROLL HARTZELL IV, 

APPEAL FROM THE SUPERIOR COURT 

FOR THURSTON COUNTY 

The Honorable Chris Wickham, Judge 

Cause No. 07-1-01831-3 

STATEMENT OF ADDITIONAL GROUNDS 

Charles C. Hartzell #810910 

P.O. Box 1839 Unit-N Cell-A42L 

Airway Heights Corrections Center 
Airway $&ights, Wa 99001-1839 

CHARLES C. HARTZELL 

Appellant, Pro Se 



ISSUES ADDRESSED I N  ADDITIONAL GROUNDS. 

01. The  s e n t e n c i n g  c o u r t  l a c k e d  a u t h o r i t y  

t o  i m p o s e  a n y  s e n t e n c e  e n b a n c e m e n t  

u n d e r  RCW 9 . 9 4 A . 5 3 3  b e c a u s e  t h e  S t a t e  

d i d  n o t  c h a r g e  t h e  d e f e n d a n t  w i t h  o r  

n o t i f y  t h e  d e f e n d a n t  o f  a n y  s e n t e n c e  

e n h a n c e m e n t  i n  t h e  c h a r g i n g  i n f o r m a t i o n .  

02 .  T h e  d e f e n d a n t ' s  r i g h t  t o  t r i a l  b y  j u r y  

was  v i o l a t e d - w b e u . t b e S j u r y  w a s ~ n o t .  

i n s t r u c t e d  t h a t  t h e  e l e m e n t  o f  ' k n o w l e d g e '  

m u s t  b e  f o u n d  i n  o r d e r y t b  c o n v i c t - t h e  

d e f e n d a n t  o f  U n l a w f u l  P o s s e s s i o n  o f  a  

F i r e a r m  i n  t h e  F i r s t  D e g r e e .  

0 3 .  The d e f e n d a n t ' s  r i g h t  t o  t r i a l  by  j u r y  

w a s  v i o l a t e d  when t h e  j u r y  was n o t  

i n s t r u c t e d  t h a t  t h e  e l e m e n t  o f  ' i n t e n t '  

m u s t  be f o u n d  i n  o r d e r  t o  c o n v i c t  t b e  

d e f e n d a n t  o f  A s s a u l t  i n  t h e  Second  

D e g r e e  W h i l e  Armed W i t h  a  D e a d l y  Weapon.  



ISSUE: The defendant's right to trial by jury was violated and the 
sentencing judge exceeded his authority when he imposed a 36 month 
sentence enhancement for the use of a firearm in the commission of 
a crime, that was neither charged by the State nor found by the 
jury. 

Introduction. 

The charging information certified by Deputy Prosecuting Attorney 

David Bruneau, charged the defendant in part with, assault in the second 

degree while amled with a deadly weapon. The Prosecuter went on to allege 

that the crime was cornmited while the defendant or an accomplice was armed 

with a deadly weapon, a firearm. The prosecutor cited RCW 9A.36.021(1) (c), 

RCW 9.94A.535 and RCW 9.94A.602 in the assault charge but failed to cite 

or reference RCW 9.94~. 533 (or subsections) . This rendered the information 
constitutionally deficient in regards to later seeking any sentence 

enhancement under RCW 9.94A. 533 (or subs) because the defendant was never 

notified that the State may be seeking any enhancements. 
The State was therefore prohibited from seeking+and the sentencing 

judge was,prohibi+ced from imposing;any sentence enhancement for the use of 

a-Zeadly wea-$n or a firearm during the commission of a crime under the 

unci ted and unref erenced RCW 9.94A. 533(or subs. ) . 
Arguement. 

In Mr. Hartzell's case the information did not allege a firearm's or 

deadly weapon ' s sentencing enhancement. It simply charged Mr. Hart zell with 
the "further allegation that the defendant or an accomplice was armed with 

a deadly weaT$n, a firearm", under RCW 9.945,* 602. This was inadequate. 

RCW 9.94A.602 defines the elements of a deadly weapon special verdict but 

did not give Mr. Hartzell a notice of any sentence enhancement. 

The Supreme Court of Washington has distinguished between a const- 

itutionally defective information and one which is merely deficient due to 

vagueness as to some other matter. The omission of any statutory element 

of a crime in the charging document is a constitutional defect that may 

result in the dismissal of the criminal charges. State v. Bonds, 98 Wn.2d- 

. - 1, 16, 653 P.2d 1024 (1982)) cert. denied, 464 U.S. 83(1983),. 
Both the Washington Constitution, article I, section 22, amendment 

10, and the Sixth Amendment to the United States Constitution require that 

all essential elements of a crime, statutory or otherwise, be included in 



a charging document to give notice to the accused of the nature of the 

accusation. State v. Kjorsvik! 117 Wn.2d 93: 97: 812 P.2d 86 (1991) 

fAerely citing to the proper statute and naming the offense is insu- 

fficient unless the name of the offense apprises the defendant of all of 

the essential elements of the crime. State v. Vagerpen, 125 Wn.2d 782, 787, 

888 P.2d 1177 (1995)(c&ation omitted). The primary goal of the essential 

elements rule is to give notice to the accused of the nature of the crime 

that he or she must be prepared to defend against.,K_irsvik, 117 Wn.2d at 

101. - 
'41;: 

In State v Recuenco, 163 Wn.2d , the Supreme Court of Washington 
found that, a charging document alleging that the defendant committed an 

offense "while armed with a deadly weapon, to wit: a handgun" provides 

notice that the defendant's sentence may be enhanced for being armed with 

a deadly weapon in the commission of the offense but does not provide 

notice that the defendant ' s sentence may be enhanced for being armed with 

a firearm. However in the case against Mr. Hartzell, there was no 

notification at all under ~~~.9.94A.533(or subs.) that the State would be 

seeking any enhancement to the defendant ' s sentence . The allegation that 
I' the defendant or an accomplice was armed with a deadly wea-pn, a firearm" 

was an element of the charged assault in the second degree while armed with 

a ceadly weapon, and should not be interpreted as notification that the 

State would be seeking any sentence enhancement under RCW 9.94A.533. 

Also in State v. Recuenco supra., the Supreme Court found that, 
I' The State has the authority and res-pnsibility for bringing charges against 

a person, in that regard, the State possesses wide discretion to choose 

the charges it wants to pursue, if any. 

In Mr. Hartzell's case the State chose to not charge any sentence 

enhancement under RCW 9.94A. 533(or subs) . Further quoting Recuenco supra. , 
'I ... Our cases have required the State to include in the charging documents 
the essential elements of the crime alleged. The essential elements rule 

requires a charging document allege facts supporting every element of the 

offense and identify the crime charged. 'Elements' are the facts that the 

State must prove beyond a reasonable doubt to establish that the defendant 

committed the crime charged. 



?he purpose of the  e s s e n t i a l  elements r u l e  is t o  provide the  defendants with 

n o t i c e  of the  crime cbarged and t o  al low defendants t o  p r e p r e  a defense. .  . . 
sentencing enhancements, such a s  a deadly weapon a l l ega t ion  must be included 

i n  the  information. Wben the  term ' sentence enhancement' describes an increase  

beyond the  maximum authorized s t a t u t o r y  sentence, i t  becomes equivelent  of an 

'element'  of a g rea te r  offense than t h e  one covered by the ju ry ' s  v e r d i c t . .  ." 
( I n t e r n a l  C i t a t ions  omit ted) .  

In the  case aga ins t  Mr. Har tze l l ,  the  S t a t e  d id  not  mention RCW 

9.94A. 533(or subs)  i n  t h e  charging information. Tne defendant, ac t ing  pro  s e ,  , 
n o t i f i e d  both the  Court and the  S t a t e  of the  defeciency of the  information i n  

a motion f o r  a b i l l  of p a r t i c u l a r s  t h a t  was f i l e d  on January 8th 2008. In the  

motion, the  defendant moved the  cour t  f o r  an order  requir ing the  prosecution 

t o  provide a b i l l  of p a r t i c u l a r s  s e t t i n g  f o r t h  the  f a c t s  i t  expected the  t e s -  

timony t o  show i n  a p l a i n ,  concise and d e f i n i t e  statement of the  e s s e n t i a l  

f a c t s  c o n s t i t u t i n g  the  of fense  charged. For the  following reasons: t o  a id  i n  

the  prepera t ion  of a proper defense. Tbe S t a t e  argued against  providing the  

b i l l  of p a r t i c u l a r s  and f u r t h e r  argued t h a t  t b e i r  information was s u f f i c i e n t .  

Toe S t a t e  e f f e c t i v e l y  waived any r i g h t  t o  now argue tha t  any mis- 

take  was un i t en t iona l  o r  t b a t  the  Court of A p p a l s  should i n t e r p r e t  t b e i r  

information l i b e r a l l y .  Tbere can be no debate t b a t  the  S ta te  d id  not  mention 

RCW 9.94A.533 i n  i t ' s  information. In  S t a t e  v. Johnstone 96 Wn. APp 839, 982 

P.2d 119 (1999), the  Appeals Court found t h a t  "Wbere an information is c h a l l -  

enged under the  ' e s s e n t i a l  elements'  r u l e  before t r i a l ,  a s  he re ,  we s t r i c t l y  

cons t rue  the  language, i e  we do not attempt t o  f ind the missing elements by 

const ru ing the  wording of the  document. And the  language must not be i n a r t f u l  

o r  "'vague"' i n  s e t t i n g  out  the  elements of the  crime. 

In the  case  aga ins t  Mr. Har tze l l  the  jury was not  given any f a c t s  

support ing a f i r ea rm ' s  enhancement nor given ins t ruc t ions  t o  determine i f  i t  

was app l i cab le  i n  the  case.  Tbe only i n s t r u c t i o n  given t o  the jury d e a l t  with 

a deadly weapon's spec ia l  ve rd ic t .  Tbe cour t  d id  not give 11 WPIC 190.02, 

Special  Verdict Form-Firearm. Tbe S t a t e  was given the  opportunity t o  f i x  any 

e r r o r s  i n  t h e i r  information o r  t o  c l a r i f y  any ' specia l  enbancments' and chpse 

not  to .  The S t a t e  should now be held accountable f o r  t h e i r  b a s t e  i n  prosec- 

u t i n g  and t h e i r  d is regard  f o r  M r .  ~ a r t z e l l ' s  request  fo r  c l a r i f i c a t i o n .  



The State was provided with opportunity to amend their information 

on multiple occasions but-$ai\ed, in fact refused, to do so. 

Tne State failed to every notify the defendant or charge the defendant 

with a firearm' s or deadly weapon enhancement. .However the Court gave WPIC 

190.01 SPECIAL VERDICT FORM-DEADLY WEAPON, and the jury found that the 

defendant or an accomplice was armed with a deadly weapon at the time of the 

commision of the crime. The Trial Court did not give 11 WPIC 190.02 SPECIAL 

VERDICT FORM-FIREARM. Even disregarding the State's failure to charge or 

notify the defendant of a deadly weapons or firearm enhancement, the reas- 

oning in State v. Recuence supra. would still require the Court to now find 

that the State chose to send to the jury the lesser enhancement of being 

armed with a deadly weapon during the commision of the crime, not the 

never charged, notified and improperly imposed firearm's enhancement. 

The Washington Supreme Court has specifically held that an information 

which is constitutionally defective because it fails to state every statu- 

tory element of the crime cannot be cured by a jury instruction which 

itemizes those elements. State v. Unosawa, 29 Wn.2d 578, 188 P.2d 104 (1948) 

Further a jury instruction cannot cure a deficient information where the 

instruction did not purport to amend the information. State v. Brathwaite, 

92 Wn .2d 624, 600 P. 2d 1260 (1979). -- 

It was only after tlie unlawful verdict of the jury for an uncharged 

crime that the prosecutor re~uested the three year mandatory enhancement 

for use of a firearm. The sentencing judge, Hon. Chris Wickham, then com- 

mitted error by imposing this enhancement, a sentence that was outside his 

authority, that was never charged by the State, not authorized by the jury's 

finding . 
Summation. 

Mr. Hartzell had.and has the constitutionally guaranteed right to 

trial by jury. He further has the right to be informed of all the charges 

and their elements brought against him. This is a fundamental right of 

any criminal defendant and should not be infringed in any way. The chargi- 

ng information certified to by the State was constitutionally defective 

because it failed to inform the defendant of the essential elements of the 

charges against him. The defendant acting pro se, notified the State and 

the Court of the deficiency and defectiveness of the information and the 

State declined to correct or amend the information. 



The State effectively waived any right to now assert that the 
I information was unitentionally deficient. The State had multiple chances 

up until the time of a verdict to amend the information. It chose not to 

and I submit, should be held accountable for not doing so. 

Conclusion. 

Based on the arguements presented herein and on the merits of these 

arguements, this defendant respectfully requests the court to reverse the 

sentencing court's sentence of the 36 month firearm's enhancement and remand 

for sentencing based only on the charges properly brought by the State and 

properly found by the jury. 



ISSUE: The defendant's right of trial by jury was denied when the State 
was relieved of its burden of proving beyond a reasonable doubt 
every element of the crime in count 111, Unlawful Possession of 
a Firearm in the First Degree. 

Introduction. 

The Trial Court improperly instructed the jury in both the Court ' s 
Instruction No. 20, the definition of the charge of unlawful possession of 

a firearm instruction, and Court ' s Instruction No. 21, the ' to-convict ' 
instruction for the same offense. In both instructions the Trial Court failed 

to instruct the jury that the State must provetand the jury must find, that 

the defendant or an accomplice [knowingly] -possessed or had under his control 

a firearm. 

Arguement. 

The court's instruction No. 20 reads: "A person commits the crime of 

unlawful possession of a firearm in the first degree when he has previously 

been convicted of a serious offense and omjor has in his possession or 

control any firearm. I1 

This instruction follows 11 WPIC 133.01, Unlawful Possession of a 

Firearm-Firs t Degree-Def inition, except that the court ' s instruction given 

to the jury failed to include the word 'knowingly' from the phrase " A 
person commits the crime of unlawful possession of a firearm in the first 

degree when he has previously been convicted of a serious offense and 

[knowingly] owns or has in his  possession or control any firearm". 

Tne trial court further erred in giving court 's instruction No. 21, 

the ' to-convict ' instruction for the unlawful .possession of a firearm 
charge. (11 WPIC 130.02). The court again omi t ted the word 'knowingly ' from 
the language of its instruction. The court's instruction reads in part, 

"To convict the defendant Charles Carroll Hartzell, IV of the crime of 
unlawful possession of a firearm in the first degree as charged in count I11 

each of the fol\&~.nj. elements of the crime must be proved beyond a reaso- 

nable doubt: (1) That on or about Ajril 7, 2007 the defendant [knowingly] 

had a firearm in his possession or control.". . . (The bracketed 'knowingly' 
was omitted in the court's instruction) 



The trial court erred in omitting or removing the word 'knowingly1 

from the definition of unlawful possession of a firearm instruction and 

from the ' to-convict ' instruction . Knowing possession is an essential 

element of the charged crimgwhile unwitting possession is an affirmative 
1 \ 

defense. Therefore, the omission of this key element of knowledge cannot 

be considered to be a harmless error. The Instruction as given to the jury, 

instructed the jury that it could convict the defendant of the charge of 

unlawful possession of a firearm in the first degree without first finding 

that he or an accomplice 'knowingly' owned, possessed or had under his 

dominion or control a firearm. The word 'knowingly' is not an optional 

adverb iq -either the definition of the crime instruction or the 

' to-convict ' instruction, but an essential element of each. Further. the 
word 'knowingly' is included in both 11 WPIC 133.01 and 133.02. The jury 

in the case should have been required to find that the defendant had 

'knowledge' that he or an accomplice possessed a fireami in order to 

convict him for that charge. They were not, and this is "plain error". 

In a similiar case, State v. Anderson, 141 Wn.2d 357. 5 P.3d 1247, 

the Washington State Supreme Court found that the omission of an essential 

element of a charged offense from the 'to-convict' instruction given at 

trial, requires reversal of the conviction. In Anderson, as in Hartzell's 

case the jury was given a ' to-convict' instruction that omitted the word 
'knowingly1 from its text. The Supreme Court found that unlawful possession 

of a fireami in the second degree was not a strict limitation crime and that 

'knowledge', even though not included in the RCW, was an essential element 

of the crime. It would seem to this defendant that the same crime of a 
I I higher degree is not a strict limitation'' crime either ,and that 

'knowledge' is an essential element. 

Conclusion. 

The right of the defendant to a trial by jury shall remain inviolate. 

Wash. Cons t . I, s21. Under the US. Cons t . 14th Amend. , Wash Cons t . I, s22, 
The defendant had the right to have a jury find each and every essential 

element of the crimes charged. The State had the burden of proving each and 



every element of the crimes charged to the jury. In removing the word 

'knowledge' , the court improperly instructed the jury as to the law and 
effectively relieved the State of that burden of proof, beyond a reasonable 

doubt, that the defendant 'knew' that he or an accomplice was armed with a 

deadly weapon at the tine of the crime. 

'Elements ' are facts that the State must prove beyond a reasonable 
doubt to establish that the defendant committed the crime charged. State 

v. Johnstone, 96 Wn. Ap9. 839, 844, 982 P.2d 119 (1999). The State failed 

to meet its burden of proving the crime when the jury did not find that 

the defendant 'knowingly' owned or pssessed a firearm as charged in the 

information. 

Based on the arguements presented herein the defendant is respectfully 

requestrcq the court to reverse the trial court's decision and remand for 

further proceeding if necessary. 



ISSUE: The defendant's right to trial by jury was denied when the State 
was unlawfully relieved of its burden to prove every elementi d the 
charge of assault in the second degree while armed with a deadly 
weapon. 

Introduction. 
The Trial Court erred in improperly instructing the jury in Court ' s 

Instruction No. 12 the ' to convict' instruction for the crime of assault 
in the second degree as charged in count one. The information filed by 

Deputy Prosecuting Attorney David Bruneau charged the defendant in count 1 

with, Assault In The Second Degree While Arnied With A Deadly Weapon. The 

specific allegation was "In that the defendant, CHARLES CARRCLL HARTZELL, IV 

in the State of Washington, on or about April 7, 2007, did intentionally 

assault another person with a deadly weapon. ... 1 1  

In the ' to convict' instruction the Trial Court omitted or removed 
the word 'intentionally' from the first element of the charge, The 

instruct ion reads in part, " (1) That on or about April 7,2007, the 

defendant [intentionally ] assaulted another person with a deadly weapon; 

and " . . . (bracketed ' intentionally ' omitted in the Court ' s ~nstruction) . 
Arguement. 

There can be no dispute that 'intent' is an essential element of the 

crime of assault . The charging information includes the word ' intentionally ' 
in its allegation. The jury was required to find that the defendant had the 

'intent' to cormit the crime of assault in the second degree. The State 

had a duty to prove each and every element of each crime it charged against 

the defendant. The constitutionally defective and deficient jury instruction 

removed the duty of the State to prove 'intent' and this effectively denied 

the defendant the right to trial by jury. This right is protected by both 

the Washington State Constitution, article I, section 22, amendment 10 and 

the Sixth Amendment to the United States Constitution. The element of 

'intent' cannot be omitted from the 'to-convict' instruction. It is a key 

element and its omission cannot therefore be harmless error. 

In State v. Anderson, 141 Wn.2d 357, 5 P.3d 1247, the Washington 

State Supreme Court found that the omission of an essential element of a 



charged offense from the 'to-convict' instruction given at trial, requires 

reversal of the conviction. In the case against Hartzell, the trial court 

failed to ask and the State failed to prove that the defendant 

'intentionally' assaulted anyone. The State failed to meet the burden of 

prmf . 'Elements' are facts that the State must prove beyond a reasonable 
doubt to establish that the defendant committed the crime charged. State v. 

Johnstone, 96 Wn. App. 839, 844, 982 P.2d 119 (1999). 

Conclusion. 

The right of the defendant to trial by jury shall remain inviolate. 

Wash. Const. I, s21. Under the U. S . Cons t . 14th Amend. , Wash Cons t . I, S22, 
the defendant has the right to have a jury find each and every essential 

element of the crimes charged by the State. The State has the burden of 

proving each and every element of the crimes it alleges. In removing the 

key element of 'intent' from the ' to-convict' instruction the trial court 
instructed the jury improperly as to the law and effectively relieved the 

State of its burden of proving guilt beyond a reasonable doubt. Accordingly, 

this defendant respectfully requests that the verdict for Count I, Assault 

In The Second Degree While Armed With A Deadly Weapon be reversed and 

dismissed. 
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IiSUE: The d e f e n d a n t  was d e n i e d  h i s  6 t h  Amendment 
r i g h t  t o  c o u n s e l  unde r  US Cons t .  and  Wash, F? 
Cons t .  a r t .  IS22 ,  when h e  was f o r c e d  t o  1 i==='-', 
p r o c e e d  p r o  s e  o r  waive  h i s  speedy  t r i a l  - - 
a s  a  d i r e c t  r e s u l t  of i n e f f e c t i v e  a s s i s -  I 

t a n c e  of c o u n s e l .  . -- 
I .  -- XI 

I n t r o d u c t i o n .  

The d e f e n d a n t  ( U a r t z e l l )  was f o r c e d  t o  p r o c e e d  p r o  

s e  a f t e r  h i s  c o u r t  a p p o i n t e d  c o u n s e l ,  L a r r y  J e f f e r s o n ,  f a i l e d  

t o  p r e p a r e  f o r  t r i a l  and  informed t h e  c o u r t  t h a t ,  " . . I  d o  

b e l i e v e  t h a t  a t  t h i s  time I would need  a  c o n t i n u a n c e  t o  do  

some of t h e  i n v e s t i g a t i o n  on t h e  c a s e ,  b a s e d  on *e in fo rm-  
11 a t i o n  I have .  And, i n  r e s p o n s e  t o  i n q u i r y  from t h e  C o u r t  

a s  t o  why no i n v e s t i g a t i o n  had  been  d o n e ,  " Your Honor ,  I g u e s s  

I would s t i l l  need  a  c o n t i n u a n c e ,  d e s p i t e  t h e  f a c t  of when I 

r e c i e v e d  t h e  f i l e .  Based on t h e  i n f o r m a t i o n  t h a t  I h a v e ,  I 

would want  t o  h i r e  a n  i n v e s t i g a t o r  on t h i s  p a r t i c u l a r  c a s e ,  
11 and I would b e  a s k i n g  f o r  t h a t  c o n t i n u a n c e .  Upon i n q u i r y  a s  

t o  why t h i s  h a d  s t i l l  n o t  been  done  even  though c o u n s e l  had  
11 been  a s s i g n e d  t o  t h e  c a s e  f o r  months ,  ( ~ e f f e r s o n )  Your Honor,  

I h a v e  been  busy  on a  l o t  of o t h e r  m a t t e r s ,  and I a l s o  was on 

a  v a c a t i o n ,  and  I ' v e  h a n d l e d  a  number of o t h e r  c a s e s . . .  v I 

( R P  J a n a u a r y  1 0 ,  2008) 

I t  i s  a p p a r e n t  from t h i s  exchange  t h a t  Mr. J e f f e r s o n  

had  n o t  a c t e d  w i t h  due  d i l i g e n c e  i n  p r e p a r i n g  f o r  I i a r t z e l l ' s  

c a s e  t h a t  was s c h e d u l e d  f o r  t r i a l  i n  l e s s  t h a n  t h r e e  weeks.  

Arguement. 

H a r t z e l l  r e q u e s t e d  t o  p r o c e e d  p r o  se o n l y  a f t e r  

h e a r i n g  from Mr. J e f f e r s o n  t h a t  h e  h a d  t a k e n  no a c t i o n  i n  

p r e p a r i n g  f o r  h i s  t r i a l .  The d e f e n d a n t  had  p r e v i o u s l y  

n o t i f i e d  c o u n s e l  on s e v e r a l  o c c a s i o n s  t h a t  h e  would n o t  b e  

w a i v i n g  h i s  r i g h t  t o  a  speedy  t r i a l  and  wanted t o  p roceed  t o  

t r i a l  w i t h i n  t h e  60  day t i m e  l i m i t .  

l i a r t z e l l  d i d  n o t  waive  h i s  r i g h t  t o  c o u n s e l  w i l l -  

i n g l y  o r  u n e q u i v o c a l l y  a s  h e  was f o r c e d  t o  c h o o s e  be tween  

i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  o r  w a i v i n g  h i s  speedy  t r i a l  

r i g h t .  I n  e f f e c t ,  h e  had  t o  c h o o s e  be tween  one  c o n s t i t u i o n a l  

r i g h t  o r  t h e  o t h e r .  



A r e v i e w  of t h e  c o l l o q u y  a t  l l a r t z e l l ' s  m o t i o n  t o  

p r o c e e d  p r o  se h e a r i n g ,  c l e a r l y  i l l u s t r a t e s  t h e  e q u i v o c a l  
11  n a t u r e  of t h e  wa ive r "  of c o u n s e l  and  a l s o  c l e a r l y  d e m o n s t r a t e d  

t h a t  I I a r t z e l l  d i d  n o t  make t h e  "waiver"  w i l l i n g l y  b u t  t h a t  h e  

was f o r c e d  t o  make t h e  c h o i c e  b e c a u s e  of t h e  a d m i t t e d  i n e f f e c -  

t i v e  a s s i s t a n c e  f rom h i s  c o u r t  a p p o i n t e d  c o u n s e l .  When a s k e d  

by t h e  C o u r t ,  "Why d o n ' t  you want  a n  a t t o r n e y ?  Why d o  you 

want  t o  r e p r e s e n t  y o u r s e l f ? " ,  I l a r t z e l l  answered  i n  p a r t ,  

" I t ' s  n o t  s o  much t h a t  I d o n t  want a n  a t t o r n e y ,  I d o n ' t  want  

t o  t a l k  a b o u t  Mr. J e f f e r s o n ,  b u t  I t h i n k  i t  would b e  s a f e  t o  

s a y  we 've  had  a  communica t ion  p rob lem. , . "  T h i s  c l e a r l y  

e x p r e s s e d  n o t  l l a r t z e l l ' s  u n e q u i v o v a l  demand t o  p r o c e e d  w i t h o u t  

c o u n s e l ,  b u t  i n s t e a d  h i s  f r u s t r a t i o n  w i t h  J e f f e r s o n ' s  i n a -  

b i l i t y ,  f o r  w h a t e v e r  r e a s o n s ,  t o  a c t  w i t h  d u e  d i l i g e n c e  i n  

r e p r e s e n t i n g  him. 

The t r i a l  c o u r t  e r r e d  i n  a l l o w i n g  H a r t z e l l  t o  p r o c e e e d  

p r o  se a s  h i s  r e q u e s t  was n e i t h e r  w i l l i n g l y  made n o r  u n e q u i -  

v o c a l l y  r e q u e s t e d .  T h i s  i s  f u r t h e r  e v i d e n c e d  by t h e  S t a t e ' s  

comments d u r i n g  t h i s  same h e a r i n g ,  t h a t ,  "..I'm c e r t a i n l y  

n o t  q u i b b l i n g  w i t h  t h e  C o u r t ' s  d e t e r m i n a t i o n ,  b u t  I u n d e r s -  

t a n d  t h a t  t h e  r e q u e s t  t o  p r o c e e d  p r o  s e  h a s  t o  b e  b a s e d  i t  

h a s  t o  b e  made u n e q u i v o c a l l y  by t h e  d e f e n d a n t .  And b a s e d  

upon what  t h e  d e f e n d a n t  h a s  s a i d  i n  open c o u r t  t o d a y  and  t h e  

p l e a d i n g  t h a t  h e  h a s  f i l e d ,  t h e r e  may down t h e  l i n e  b e  a  

q u e s t i o n  a b o u t  t h e  u n e q u i v o c a l  n a t u r e  of h i s  r e q u e s t  t o  

p r o c e e d  p r o  s e . "  Whi le  t h i s  may b e  t h e  o n l y  t i m e  t h a t  [ I a r t z e l l  

and  p r o s e c u t o r  Bruneau a r e  i n  a g r e e m e n t ,  i t  s h o u l d  n o t  d e t r a c t  

f rom t h e  f a c t  t h a t  t h e  r e q u e s t  was n o t ,  i n  l i g h t  o f  t h e  

p r o c e e d i n g  f a c t s ,  u n e q u i v o c a l  o r  w i l l i n g l y  made. 

I n  a  s i m i l a r  c a s e ,  S t a t e  - - . - -  v. P r i c e ,  94  Wn,2d 810,620 - - .  - - __-- 
P.2d 994 ,  The Supreme C o u r t  of Washing ton  s a i d  t h a t  "[1]t i s  

_-I;_--__ 

p o s s i b l e  e i t h e r  a  d e f e n d a n t ' s  r i g h t  t o  a  speedy  t r i a l  o r  h i s  

r i g h t  t o  b e  r e p r e s e n t e d  by c o u n s e l  who h a s  s u f f i c i e n t  oppo- 

r t u n i n t y  t o  a d e q u a t e l y . p r e p a r e  a  m a t e r i a l  p a r t  of h i s  d e f e n s e ,  
I t  may b e  i m p e r m i s s i b l y  p r e j u d i c e d .  I n  1 I a r t z e l l 1 s  c a s e ,  t h i s  i s  

e x a c t l y  what  t r a n s p i r e d  and no d i s t i n c t i o n  s h o u l d  b e  mahe 



between  a  c a s e  s u c h  a s  i n  P r i c e  , S u p r a ,  wkrere t h e  f a u l t  l i e d  

s q u a r l e y  on  t h e  S t a t e  f o r  f o r c i n g  t h e  u n l a w f u l  c h o i c e  and  i n  

t h e  c a s e  p r e s e n t l y  b e f o r e  you where  i t  was t h e  f a i l u r e  of 

t h e  c o u r t  a p p o i n t e d  c o u n s e l  t o  a c t  w i t h  d u e  d i l i g e n c e  th4 

c a u s e d  t h e  same c h o i c e  a s  r e s u l t .  Again r e f e r i n g  t o  t h e  

c o l l o q u y  i n  H a r t z e l l ' s  mo t ion  t o  p r o c e e d  p r o  s e  h e a r i n g ,  

t h e  COurt s t a t e d ,  "... I do  a d m i t  t h a t  a l l  Ass igned  C o u n s e l s  

h a v e  a  v e r y  heavy  c a s e l o a d ,  a s  do t h e  p r o s e c u t o r s ,  you would 

need  a d d i t i o n a l  t i m e ,  i n  y o u r  v i ew ,  t o  i n v e s t i g a t e  t h i n g s  

of c o n c e r n  t o  Mr, H a r t z e l l . " ( ~ ~  J a n u a r y ,  1 0 t h  2008 pg.  1 8 )  

But t h i s  s h o u l d  n o t  b e  any r e a s o n  f o r  t h e  COurt  of Appea ls  t o  

f i n d  t h a t  t h e  p r o p e r  remedy would h a v e  been  t o  f o r c e  H a r t z e l l  

t o  waive  h i s  s p e e d y  t r i a l  r i g h t s .  T h a t  r e a s o n i n g  would unde r -  

mine t h e  s p i r i t  of  C r R  3.3 and would i n  e f f e c t  g r a n t  t h e  r i g h t  

t o  a  speedy  t r i a l  o n l y  t o  t h o s e  d e f e n d a n t s  who c o u l d  a f f o r d  
'I t o  h i r e  p r i v a t e  c o u n s e l  who a r e n ' t  bu rdened  w i t h  v e r y  heavy  

c a s e l o a d s "  

C o n c l u s i o n .  

Based on t h e  p r e c e e d i n g  a r g u e m e n t s ,  i t  c a n n o t  b e  

r e a s o n a b l y  a s s e r t e d  t h a t  H a r t z e l l  waived  h i s  r i g h t  t o  c o u n s e l  

e i t h e r  w i l l i n g l y  o r  u n e q u i v o c a l l y  a s  r e q u i r e d  by l a w  p r i o r  

t o  g r a n t i n g  a  mo t ion  t o  p r o c e e d  p r o  s e ,  D e s p i t e  t h e  C o u r t ' s  

c o l l o q u y ,  and i n  t h e  f a c e  of t h e  e q u i v o c a l  and  u n w i l l i n g  
I 1  waive r "  of c o u n s e l  d u e  t o  Mr. J e f f e r s o n ' s  f a i l u r e  t o  a c t  w i t h  

d u e  d i l i g e n c e  and  a d m i t t e d  f a i l u r e  t o  p r e p a r e  any  d e f e n s e ,  t h a t  

r e s u l t e d  i n  H a r t z e l l  h a v i n g  t o  make a n  u n l a w f u l  c h o i c e  be tween  

c h o o s i n g  which  c o n s t i t u t i o n a l  r i g h t  h e  would a s s e r t ,  t h i s  

d e f e n d a n t  r e s p e c t f u l l y  r e q u e s t s  t h e  C o u r t  of Appea l s  t o  

r e v e r s e  t h e  t r i a l  c o u r t ' s  v e r d i c t  and remand f o r  a  new t r i a l .  



v. ) DECLARATION OF SERVICE 
1 BY MAILING 

cii 1 g <  $ & ~ - ~ C I I  1 
/ - f f ~ i ~ l 2 ,  ;y - . )  

I, [//ti /!if< C. ,+'J! c~ 2~ , 1 fl F 1 I? i-. , in the above entitled 
cause, do hereby declare that I have served the following documents; 

i f ,  I 9 ~IJ,~,,,,// rQ,  ;, , 

I deposited with t h e ~ l - u n i t  Officer Station, by processing as Legal Mail, with frst-class 
postage affixed thereto, at the Airway Heights Correction Center, P.O. Box 
Airway Heights, WA 99001 - 1 $ 7. 

t 2 "1 , 
>, {- 

Onthis ! j day of f?c( P A ~  , 2 0 ~ .  
I certify under the penalty of pe jury under the laws of the State of Washington that the 
foregoing is true and correct. 

Respectfully Subytted, 
* "- .I 

71 : , . 6 ".? /W/- 
Petitioner 
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