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III. STATEMENT OF THE CASE

The Appellant’s statement of the case appears in the Brief of
Appellant.

For purposes of addressing the defective charging documents, the
Appellant points out that the Appellant objected to the deficient language
in the charging documents in two separate motions to dismiss. CP. 14-19.
CP. 55-57.

For purposes of addressing the trial court error in refusing the
Appellant’s effort to contradict his complicity or conspirator relationship
through hearsay statements of the co-conspirators, appellate counsel again

points out that the Respondent State introduced allegedly sworn hearsay

testimony of co-conspirators in the form of a sworn “proof of loss” and
alleged “deposition” like oral statements which were taken under oath

(See, for example, CP. 27 (objection) and CP. 31-33 (“proof of loss”
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document, RP. 37 (records custodian unavailable - line 24-25), and at trial
~ RP. 63 and 75)). The trial court admitted the Respondent’s co-
conspirator hearsay, finding that there was “slight” evidence of a
conspiracy, and that was all the State was required to establish in order to
introduce the hearsay. RP. 56. At trial, the Respondent also presented
double hearsay testimony concerning alleged sworn statements of the
absent co-conspirators which were given to an absent attorney the
insurance company hired. RP. 75. The court considered the “proof of
loss” as an essential part of the State’s case. RP. 232. The State
considered the hearsay “deposition” testimony of the co-conspirators to be
such a crucial point that it repeated it (inaccurately at one point, RP. 309)
multiple times during closing argument.
ARGUMENT

1. DEFECT IN CHARGING DOCUMENT

The Respondent argues that the State does not have to “include
every fact” in the information, concedes that it did not include any facts
and merely included words “taken directly from the statute.” (Br. Of
Respondent at 11). Excluding any facts, such as the alleged victim of an
attempt crime, or the alleged conduct of the Appellant in attempting a

theft creates a defective information. Merely accusing someone of
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conspiracy to commit attempted theft is clearly unconstitutionally vague.
The Respondent seems to concede the point, and instead complains that
the Appellant did not argue to this court that the Appellant challenged the
sufficiency of the charging document prior to the verdict. In fact, the
Appellant filed two motions to dismiss, challenging the sufficiency of the
charging document, which the State then failed to amend with any
particulars. Since the challenge to the defective information came before
this appeal, reversal is warranted so the Appellant can properly identify
and defend himself from the essential facts contained in the information

on retrial. See State v. Kjorsvik, 117 Wn.2d 93, 812 P.2d 86 (1991).

Even if this court finds that the motions to dismiss did not
sufficiently alert the State to the defective information, this court should
reject the State’s contention on appeal, that which is that the Appellant
was not prejudiced. To the contrary, the Appellant was confronted with a
mostly hearsay account by an absent witness who allegedly tried to obtain
insurance proceeds under false pretenses. The trial court pointed out that
the evidence that the Appellant participated in that scheme was “slight” at
best. The Respondent controlled this case from the outset, having charged
and entered into a plea bargain with the absent witness, and returning the

passport to that witness so he could leave the country before the State
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charged the Appellant. Clearly, the State prejudiced the Appellant by not
providing any facts in the information.
2. Insufficient Evidence of Attempted Theft “Conspiracy” or
“Complicity”

The State points out that the conspiracy charge cannot rest upon
the alleged plot discussed by the other co-conspirators (RP. 145-158),
because there is no evidence that the Appellant was involved in that
conversation. The State then claims that the Appellant could be convicted
on the sole basis that he had completed an appraisal and bill of sale for the
vehicle, and lied when called by someone claiming to be an insurance
investigator. As noted previously, the State did not charge these facts as
the ones that established the elements of the crime in the information.
Moreover, except for lying to the investigator, the amended charges
involving the use of the Appellant’s documents in support of an attempt to

obtain a “loan” from a Pierce County credit union were dismissed.

3. Admission of Co-conspirator Hearsay
The State claims that no Confrontation Clause issues arises in this
case because “[s]tatements in furtherance of a conspiracy are not

testimonial” (Brief of Respondent, at 21). The statements in this case



were clearly testimonial and should not have been admitted. In addition,
the trial court erred in then barring the Appellant’s efforts to challenge
those statements with other inconsistent statements of the alleged co-
conspirator .

The Respondents’ argument that the statements were not
testimonial and the Respondent’s references to legal authorities are off
point, at best. The testimonial statements in this case were not even
subject to cross examination when they were given. This clearly
misleads a jury and violates a Defendants’ right to challenge the
statements. If the State wants to plea bargain away the co-conspirator by
giving him a passport to leave the country, as it did here, then present that
absent co-conspirator’s testimony under oath in a subsequent proceeding,
without presenting the witness who gave that testimony, or any of the
witnesses’ inconsistent statements that the Defendant obtained, or even
the notary or lawyer who took the testimonial evidence, the
Constitution’s confrontation clause in Washington becomes a joke to the
rest of the country and some appellate court needs to step in and fix

things. See Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 1374

(2004)(court must bar the admission of out-of-court testimonial

statements against a criminal defendant “absent opportunity for cross-
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examination.”). Here, the Appellant was denied any opportunity for
cross-examination of the statement.
4. Withdrawal From Conspiracy and Complicity to Attempted
Theft
The State primarily argues that the Appellant cannot legally
abandon a conspiracy or an attempted theft because both crimes
were completed before the Appellant abandoned them. The State
concedes that the only viable evidence that the Appellant was part
of the alleged conspiracy and attempted theft involved the bill of
sale and appraisal the with the Appellant’s name on them, which
the Varners later used to obtain insurance and claim their car was
stolen. Clearly, the crime was not completed when the Appellant
allowed his name to appear on a bill of sale and appraisal. The
State concedes that there is no evidence that the Appellant knew
anything about any insurance fraud or attempted theft issue until he
was called by the insurance investigator. The Appellant pointed
out at trial and sought to get the jury to consider, that the
Appellant’s statements to the insurance investigator were sufficient
to constitute abandonment at the first point he found out that a

crime was in progress. Although the State wants to belittle that
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effort to abandon, it was properly an issue that should have been
presented to the jury for determination. In addition to the
authorities cited by Appellant, there are substantial policy reasons
for allowing a defendant to abandon a conspiracy or attempted
crime by preventing its successful conclusion — which would be
the completion of the crime. As explained in “Criminal Attempts”
by Anthony Duff, in the chapter on “Does It Matter When the
Attempt is Abandoned?, page 69” voluntary abandonment at some
time before the attempted crime becomes a completed crime makes
sense in supporting an acquittal, because policy would favor
allowing such a defense in order to encourage stopping the
underlying crimes before completion. Obviously, if a conspiracy
or attempt is “complete” at the point someone signs a document,
not knowing what it is being used for, the defense of abandonment
should still be allowed, since a co-conspirator who finds out about
the crime in progress should be allowed to stop it.
5. Jurors Discussing Extrinsic Evidence Before Deliberations
Juror discussions of outside evidence should not be condoned.

The State argues that the evidence of the discussions in this case is

not enough to establish juror misconduct. The Appellant in this
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case argues that there was sufficient evidence for the court to at
least question the jurors who discussed the extrinsic evidence, and
that the refusal to do so merits reversal.
6. Prosecutor Withholding Exculpatory Evidence, Counseling a
Witness to Avoid Such Testimony at Trial, and Presenting
Inculpatory Theory at Trial Despite Knowledge of the Undisclosed
Exculpatory Evidence

The State obtained exculpatory statements concerning a
photograph it wanted to use as an exhibit. The State did not
disclose those exculpatory statements to Defense counsel, despite a
promise to do so in the Omnibus order. Moreover, the State
developed a contradictory theory and presented it trial that Merino
was possibly the principal or a conspirator at the time the
photogfaph was taken. That theory would be blown out of the
water if the State disclosed the exculpatory evidence it had
collected that Merino was not the photographer, and that the
photographs were different from the ones that Janell Varner
printed for Ken and Jim Varner. Instead of alerting the Defense or
the trial court to these bits of evidence, the State gave the Defense

a black and white photo, and misrepresented the facts to counsel

and the trial court, sandbagging the Defendant at trial.
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The State argues that it did not present any evidence
about its inculpatory theory, and therefore it is not a foul to have
withheld the exculpatory evidence. To the contrary, the State
introduced the photograph, containing a reflection of three people
in the bumper, and repeatedly hammered on the theme that there
were three people involved in photographing the car. The
prosecutor was clearly telling the jury to look closely at the photo,
and the prosecutor even performed the theatrics of posting it to the
jury, for an extended period of the trial. Obviously, the prosecutor
allowed the jury to see the three men in the bumper of the car, but
conveniently left out the evidence that the three men were not
Doug Merino. Moreover, by waiting until trial, the Defendant had
no opportunity to establish the contradictory evidence that he was
not one of the three men in the color photograph that the State had
in its possession.

Respectfully submitted,

Christopher W. Bawn, Counsel for Appellant

CERTIFICATE OF SERVICE - 1 certify that I submitted a copy of this document in the US Mailbox
on Sunday, August 23, 2009, addressed and with sufficient postage for delivery to the Respondent’s
counsel. Ialso submitted this document electronically to the Respondent’s counsel and the Court of
Appeals on August, 23, 2009.
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66 Crminal Attemprts

question. They help us to connect one thing with another and another. But at the
bar of reason, always the final appeal is 1o cases ™

Both moral and legal reasoning are essentially a matter of case-by-case
reasoning, whose rational foundation consists in the comparison of one
case with others, We begin with a set of cases about which we agreé (or
whose disposirion i¢ authoritatively specified for us). We can then decide
new cases on the basis of their resemblances to, or differences from, members
of that paradigm set. We might, of course, hope to formulate some prin-
ciple, like those *defining' the conduct ¢lement in astempis, which will
connect these variegated cases. The point of such a principle, however, i
not 1o specify descriptive criteria for its quasi-mechanical application 1o
new cases. Rather, it is 1o remind us of the relevant fearures of the par-
ticular cases, and thus to point us towards what will be relevant features
in future cases; and the rational grounds for any judgement on a new case
will still be based, not on its derivation from such a principle, but on the
direct comparison between this case and other particular cases.

From this perspecrive, the face char the law can provide no determinate
general specification of the conduct element in attemprs is neither surpris-
ing nor dismaying; and the provision of a list of authoritative illustrations
{by a legislature or a supreme court) can be seen not as a counsel of des-
pair, but a5 an.appropriate statutory instantiation of pracrical reasoning. ™

3.8 ‘VOLUNTARY ABANDONMENT' AS A DEFENCE

Finally, we musr arwtend to the issue of ‘voluntary abandonment’, Someone
embarks on a criminal enterprise, and pursues it far enough for her con-
duct to constitute an attempt, but then abandans it *voluntacily’. How, if
at all, should that voluntary desistance affect her criminal liability?

THE RELEVARCE OF VOLUNTARY ABANDONMENT

Ir could do this in one of three ways. First, it could figure simply as
mitigating factor in sentencing—as it does in English law, which allows
no formal defence of abandoament.™ This is made explicit in Stephen’s

M A Peature of Witgenstein's Techmique’, 102, See alio 'Gads’, 157-8; 'Philusdaphy,
Menmaphysics amd Peycho-Anslyals', 248-54,

T Bur see further below, ch. 13, st nn, 207-30.

¥ Ser Maughton « Smuk |1975] AC 476, 423-4 {Lord Hadsham); Wasik, *Abanduning
Ceming! Intent’, 793-3. Coutes have yometimes acquitted in part because the detondant
coidd sull have abantloned the enterprise (Hope v Browen [1954] 1 WLR 250, 252; Comer
v Boomfield |1910) $3 Cr. App. R. 305, 305) or even becaute he miglic actually have
abandoned it voluntarily (Hyas [1983] 78 Ce. App. R. 17}, lo Lankfond the Count of Appeal
fmplied ipace Wasik, 786-77 thunt *a voluntary change of heart at some point in the prioceed-
inga” could negate what wonld oeherwise have been an arepe (1959 Com. LR 209, 210).
See also Lord Dipleck’s enmment on acts indleating s fixed irrevocable intmnon to go on
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"definition: an atcempt is an act forming part of 2 series that would con-
stitute the crime’s commission ‘if it were not interrupted, cither by the
voluncary determination of the offender not ro complete the offence or by
some ather cause’.™”

Secondly, voluntary abandenment could securc an acguittal by negating
an essential element of an artempt. If an artempt requires acts which
‘demonstrate unequivocally that . . . he. . . would commit the crime excepr
for the intervention of anather person or some other extrancous facror’, ™™
a voluntary abandonment waould negate that ¢ssential element, by demon-
strating that the ageat would not have *committfed] the crime except for’
extrancous intervention. Likewise, if the law convices only those who “fail’
in, or are ‘prevented from’, committing the crime, it should acquit some-
one who voluntarily abandons her criminal enterprise:**® voluntary aban.
donment does not, from her perspective, constitute failure in or prevention
of her endeavours.

Thirdly, voluntary abandonment could be an ‘affrmative defense’. Al-
though the defendant's acts in pursuit of his criminal enterprise satisfy the
normal conditions for an artempt, for instance by constituting a ‘substan-
tial step’, he can still secure an acquittal by offering evidence, which the
prosecution fails to disprove, that *he abandoned his effort to commit the
crime or otherwise prevented its commission, under circumstances mani-
festing 2 complete and voluntary renunciation of his criminal purpose*.™°

The difference between the last ewo possibilities is partly procedural,
concerning the evidential or probative burdens to be borne by prosecution
and defence. However, the two possibilivies reflect different conceptions of
the significance of voluntary abandonment. To allow it only to mitigate
sentence implies that one who abandons her arempt is still guilty of an
artempt, although her abandonment qualifies her guilt, To trear it as an
affispative defence implies that she was engaged in a genuine crimomal
atrempt, but her ahandonment wipes out what would otherwise have been
her guilt. To treat it as negating an essential clement of an arempe implics
that it is incompatible with the very concept of ‘attempt”; attempts are enter-
prises which the agent would not abandon voluntarily.

to. commit the coniplere offmmee anles invohmearily prevented fram doing so’tSorekpuse
[1978]} AC 35, 68; sce Sullivan, "Crossing the Rubidon in Mt ar any 33, 80 above), But
the defence does nnt formally exist n English law; Swuth & Hogan, 3117,

L7 Pugest, art. 29 see at nn. 61, 81, above.

W Wisconsin Code, . 939.32(2): sec arn. 78, above, Mavsie! 285 NW 2d 639 (1979 also
Wese 437 So 2d 1212 11983, Mussissippi), and a1 nn. 78-89 an the 'praluble desiiance’ tess,

1 See e, Mississippi’s Code, Miss, Code Ann., 5. 97-3-85 (Supp. 13823, us applied
Wear 437 S0 2d 1212 (E983) but contras the applicanon of Catdforna Penal Code, 5. 664
in Staples 8§ Cal, Rptr. §89 (1970); see LakFape & Scotr, §18-21.

 Modid Penal Code, . S01(4% see 2, 1.12 on “affiemanve defenses”. In sume jueisdictions
the defonce has the geeater birden of extablishing an ‘affirmutive defense” *by 2 preponder-
ance of thy evidence’: see Lapraverse 443 A 2d B90 (1982, Rhode Wland), 896; LaFawe &
Seutr, 316,
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Waat MAZES ABANDONMENTY *VOLUNTARY'?

If volumtary abandoomens is to entitle the agens to an acquinal (whether
as negating an element of the crime, or as an affirmative defence) we must
of course determnine what counts as ‘voluntary’. It is clearly not enough
that the abandonment is not invohentary: that the defendant positively
chose to desist, rather than being rendered unable to complete the crime
by extemnal intervention or other ‘extraneous facrors’. If he decides 1o
desist only because he becomes aware that he is likely to be caught or 10
fail, for cxample, his desistance is not ‘voluntary”.®! On the other hand,
abandonment s 'voluntary” if it is due to the agent’s own realization that
what she is trying to do is wrong, There are, hawever, puzzaling cases be-
tween these two extremes of clearly *non-voluntary® and clearly *voluntary'
abandoument,

Suppose that a would-be rapist’s victim persuades him to desist, If she
does so by persuading {or reminding) him that rape s wrong, his abandon-
ment is ‘voluntary”: although induced by this ‘extraneocus factor’,™ it is
motivated by and reflects his own recognition that he is-acting wrongfully.
If she dissuades him only by persuading him that he will be caught if he
continues, of by threatening him with a gun, his abandonment is not
‘voluntary”: his whele course of conduct (including his desistance) is still
guided by the intention *to rape her if T can ger away with it’; and rhat
intention, put so far into éffect, should surely convicr him of attempted
rape. However, suppuse she dissnades him by informing him thart she is
pregnant;™ or thar she recendy had a miscarriage, or is menstruaring?**

The Model Penal Code would still convicr him if his decision i5 merely
‘to postpone the ariminal conduct until o more advantageous fime or to
transfer the criminal effort 1o another but similar objective or victim’;** he
is then sell taking ‘a substantial srep” towards actualizing his intention ro
commit rape, although this particular step proved a dead end.**” Suppose,
though, thar he just abandons this rape, without manifesting any intention
to postpone or transfer the enterprisc? Should we say thar his abandonment

# See Model Pemal Code, 5. 5,014 LaFave o Scoit, S20; Stupley (v 239, above) 591,

Lo Fleteber, 1S For firsher examples,

“ 5 koo 3t he Beacs ‘the voice' af God, er of consoence: see Weater 42 SE 745 {1502,
Grommo)y Grabwp 162 NYS 334 (1916, New Yerkh

W% Le Borron 145 NW 2d 79 (1966, Wikonuh): convicnnn upheld; her pregmancy
wis an ‘extransous factor’.

A See Oakley 125 NW 2d 637 (1964, Wisconun): convichiun quashed; his conduet did
not maniest the reguosite mrent to “rapc” her, 1. W overcume her “unmost mistance” by
physical force (Wisconsin Sats., s, 344.041 Hallows | dissented: he displayed the requasite
et her soceesy In disneding him was "ot th his crddir it to her' [663).

=g 3004

#*CF, Lord Phplock’s comiments an thie mckpocket who Gt tries an empty pocket, bat
whone conducy s the thooght] sdll suitably peoximare w the complete offence of picking
other pocketss Nagk {1978] .3 WLR 87, 64-5; sec boow. i 3, at om, 92-3.
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is ‘volunrary’, justifying an acquittal, only if it is motivated by his recognition
of the wrongness of what he was trying to do, rather than by a purely
egoistical recognition that he would nor enjoy raping this woman? i so,
should that recagnition be a recognition or renwmbrance of the wrongness
of rape as such; or should it be enough that he believes it to be wrong to
rape a4 pregnant woman, for instance?

Or suppose he desists, not for any moral reason, nor because he sud-
denly realizes that e might well be caught, but because he has a pruden-
tial change of mind dbour whether it is worth risking punishment to commit
this crime?**® The Modef Penal Cade would count such an abandonment
as ‘voluntacy’, since ir is not motivated by ‘circumstances, not present or
apparent at the inception of [his] course of conduct, that increase the
probability of derection’s™® bur should such a prudential abandonment
entitle him to an acquirtal?

DoEs 1T MATTER WHEN AX ATTEMPT 1§ ABANDONED?

We must also ask whether it matters at what stage the attempt is aban-
doned. Someone who has not yer progressed far enough to sasisfy the nor-
mal conditions for an atempt {who has not yet taken a ‘substantial swep’,
or ‘embarked on® the commission of the crime) is obviously not guilty of
an artempt, wherher she abandons it *volunrarily’ or not.®™ Semeone who
completes his attempt by doing what is {for all he knows) the last act
necessary vo complete the offence is equally clearly guilty of an attempt,
even if that artempt fails and he volunearily refrains from wrying again.’™
However, if voluntary abandonment ar some time before that point can
justify an acquittal, does it matter how late in the attempr it comes?
According ro the Model Penmal Codr it does not: the defendamt can
secure an acquirtal if *he abandoned his effort o commit the crime or
otherwise prevented its commission’*™ Thus an intending mpist who
voluntarily abandoned the rape after he had undressed his victim and lain
on top of her would be guilry of sexual assault,™ but aot of attempted
rape.”™ Even an effective intervention to prevent campletion of the crime,
after doing the last positive act that needed to be done, securcs an acquittal
under the Cade: a repentant would-be murdeser who rook back the poisoned

MY CH Staples B8 Cal, Rpre, 589, 590-1.

# 5 5.01(4); sre Wechsler, Jonvs and Kotn, "The Treatment of Inchiogre Offonces in the
Muode! Ponal Codle’, 638,

B2 See Huaughton v Smuh, |1975] AC 476, 493 (Lord Hailshamy; Joyer 693 F 24 B34
{1982}, 841-3.

4 Soe Pyle 476 NE 2d 124 11985, Indianal.

¥ 5501049, i ohee x 2134,

 Camtrast Glover 10 SE 420 (1889, Vagimwe: f & man reselves on 8 ennunal enterprise,
and procecds o far in it thar bus gt amoants to an ndictable atteyapt, it does noy cozse ro
be such, although be yoluntarily abandoned the evi! purpose’ (4211,
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food she had given her victim before he ate it would be acquitted of
arempted murder,™* Indeed, if the defendant need only have ‘prevented’
the ceiime’s commission, then a would-he murderer who, after shoating his
victim, completely and voluntarily renounced his ciminal purpose® and
secured life-saving treatment for her, would be acguitted of artempred
murder.

Of course, if his repentant intervention fails and the crime is acrually
completed, he is guilty of that complete crime: he is then in the same
position as any criminal who repents his crime after the event. Suppose,
though, that his inrervention is pre-empred? Mr Grane checked a suitcase
containing a bomb onto a plane, intending that it should explode in mid-
air and kill those on the plane; he then repented his plan and went w0
retrieve the suitcase; but it had already exploded prematurely withour
causing injury. What prevented the completion of the crime of mucder was
not his intervention bur the bomb’s premature explosions®™ but he swould
have prevented its completion, had it not alrcady been prevented. This
would also be true if the bomb had been detected before he could ce-
trieve it: should he in such a case be acquitted on grounds of *voluntary
abandonment’?

We cannot answer these guestions, about the meaning of ‘voluntary’,
and about whether it matters when the attempt is *abandoned’, withour
clacifying why *voluntary abandonment' should be a defence—if indeed it
should be one.

Tue Moper Pinat Copr's RATIONALE FOR THE DEFENCE

The Model Penal Code provisions rest on two arguments: first, voluntary
abandonmenmt can negate the inference to ‘dangerousness of character’
which the defendant’s conduct would otherwise warrant, and which is a
central foundation of attrempt linbility; and secondly, this defence gives
mtending criminals an incentive to dusiss.*

The strength of the second argument depends on some speculative
empirical predictions about the likely benefirs of such an incentive (and irs
likely costs in allowing more criminals to escape liability by spuriouns pleas
of voluntary abandotiment), Nor does it, by itself, justify recognizing only
volurtary abandonment as a defence: Indeed, the incentive {ac least to
desist from the present atignpt) would be even stronger if sbandonment

T Ses Lumpkio J's alaer comment in Griffin 26 Ga.493 11838, Goargiak; and see of na,
J9-44, shove oo ‘powible interventim'.

B4 G at b 24, above,

S Cirant 233 P 2d AD (195, Calforniak this seemed o be ane of the court’s roasons
for upholding his convicnon for artempred murder,

e Commentary, 359-60; Wachaler ot al., op. oo, n. 349, ubove, 61718, For com-
mient, se Swur, “The Acais Reus m Artemspie’, S20-1: Fletcher, 186-7; Wasik, ‘Abandoning
Cruranal Intent’, 291-3,
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induced by the prospect of imminent detection also constitured a defence.
An intending criminal who desisted only for that reason, however, might
well have decided only tw postponie the enterprise until some better occa-
stoni** and although he would thereby render his current amempt no
longer dangerous, he would not undermine the inference to dangerousness
of character that his conduct warranted.

The first argument, that voluntary abandonment negares the inference
to ‘dangerousness of character’, carries more weight. The ‘dangerousness’
which geounds artempt liability consists in the disposition 1o form a crimi-
nal intention firm enough to lead 1o the actual commission of the crime:™"
bur pue who voluntarily abandons her attempt does not manifest such a
disposition, Wasik thinks thar this rationale for the defence is sound only
if the agent’s abandonment grounds a ‘necessary inference” to her ack of
dmgmusncss of character:*! bur this is roo strict, What justifies attempt
ltability is the dangeronsness inferrable from the agent’s conduct; so, to
escape fiability, all that should be required is the undermining or negation
of that inference, not the positive grounding of a contrary inference.!™

Such # rativnale for the defence explains the Code’s specific definition
of ‘voluntary’ abandonment.™®' Someone whose absrdonment s motivared
only by sudden fear of derection or failure does not thereby undermine the
inference to dangerousness of character which his conduct otherwise war-
rants. 1f it s motivated instead by a prudent re-evaluation of law's deter-
rent threats, however, that inference is undermined: for someane with such

a prudential view of the law is likely to continue obeying it. On the other
hand, if what dissuades the intending criminal is some particular frature
of this present victim, rather than the wrongfulness {or imprudence) of this
kind of arime, he should still be convicted: desistance for thar kind of
reason does not undermine the inference to a dangerous disposition to com-
mit that type of crime.

{However, intervention after the ‘ast act’, to prevent completion of the
crime, is more problematic from this perspective.’™ One problem is that
it i5 unclear why it should marner whether the intervention is swecessful:
if spch intervention undermines the inference to dangerousness of charac-
ter, it surely does so whether or not the intervention is successful. Another
problem is that it is not clear how significantly s post-last-acr intesvener
differs from ane whe repents a ctime she has successfully completed, and
now seeks some way to repair the harm she has done: each agent has
displayed s disposition to form 8 crimina! intendon firm enough to lead

* See af p. 144, above. % Bae ar an, 1469, aliove.

1« Ahandiming Crintinal Iitent®, 792,

# On shis reading the main sstionake for the Code's provivons i thus not markedly
ditferenr trom that which Flecher finds m Gesman law, and distingmishes from what he
thmln i the Cade's ranonale {Fletcher, 184-97).

Y'Ser a1 onn, 241-9, above, ¥ Sew av o, 2557, abuve.
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