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III. STATEMENT OF THE CASE 

The Appellant's statement of the case appears in the Brief of 

Appellant. 

For purposes of addressing the defective charging documents, the 

Appellant points out that the Appellant objected to the deficient language 

in the charging documents in two separate motions to dismiss. CP. 14-19. 

CP.55-57. 

F or purposes of addressing the trial court error in refusing the 

Appellant's effort to contradict his complicity or conspirator relationship 

through hearsay statements of the co-conspirators, appellate counsel again 

points out that the Respondent State introduced allegedly sworn hearsay 

testimony of co-conspirators in the form of a sworn "proof of loss" and 

alleged "deposition" like oral statements which were taken under oath 

(See, for example, CPo 27 (objection) and CPo 31-33 ("proof of loss" 
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document, RP. 37 (records custodian unavailable - line 24-25), and at trial 

- RP. 63 and 75». The trial court admitted the Respondent's co-

conspirator hearsay, finding that there was "slight" evidence of a 

conspiracy, and that was all the State was required to establish in order to 

introduce the hearsay. RP. 56. At trial, the Respondent also presented 

double hearsay testimony concerning alleged sworn statements of the 

absent co-conspirators which were given to an absent attorney the 

insurance company hired. RP. 75. The court considered the "proof of 

loss" as an essential part of the State's case. RP. 232. The State 

considered the hearsay "deposition" testimony of the co-conspirators to be 

such a crucial point that it repeated it (inaccurately at one point, RP. 309) 

multiple times during closing argument. 

ARGUMENT 

1. DEFECT IN CHARGING DOCUMENT 

The Respondent argues that the State does not have to "include 

every fact" in the information, concedes that it did not include any facts 

and merely included words "taken directly from the statute." (Br. Of 

Respondent at 11). Excluding any facts, such as the alleged victim of an 

attempt crime, or the alleged conduct of the Appellant in attempting a 

theft creates a defective information. Merely accusing someone of 
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conspiracy to commit attempted theft is clearly unconstitutionally vague. 

The Respondent seems to concede the point, and instead complains that 

the Appellant did not argue to this court that the Appellant challenged the 

sufficiency of the charging document prior to the verdict. In fact, the 

Appellant filed two motions to dismiss, challenging the sufficiency of the 

charging document, which the State then failed to amend with any 

particulars. Since the challenge to the defective information came before 

this appeal, reversal is warranted so the Appellant can properly identify 

and defend himself from the essential facts contained in the information 

on retrial. See State v. Kjorsvik, 117 Wn.2d 93, 812 P.2d 86 (1991). 

Even if this court finds that the motions to dismiss did not 

sufficiently alert the State to the defective information, this court should 

reject the State's contention on appeal, that which is that the Appellant 

was not prejudiced. To the contrary, the Appellant was confronted with a 

mostly hearsay account by an absent witness who allegedly tried to obtain 

insurance proceeds under false pretenses. The trial court pointed out that 

the evidence that the Appellant participated in that scheme was "slight" at 

best. The Respondent controlled this case from the outset, having charged 

and entered into a plea bargain with the absent witness, and returning the 

passport to that witness so he could leave the country before the State 
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charged the Appellant. Clearly, the State prejudiced the Appellant by not 

providing any facts in the information. 

2. Insufficient Evidence of Attempted Theft "Conspiracy" or 
"Complicity" 

The State points out that the conspiracy charge cannot rest upon 

the alleged plot discussed by the other co-conspirators (RP. 145-158), 

because there is no evidence that the Appellant was involved in that 

conversation. The State then claims that the Appellant could be convicted 

on the sole basis that he had completed an appraisal and bill of sale for the 

vehicle, and lied when called by someone claiming to be an insurance 

investigator. As noted previously, the State did not charge these facts as 

the ones that established the elements of the crime in the information. 

Moreover, except for lying to the investigator, the amended charges 

involving the use of the Appellant's documents in support of an attempt to 

obtain a "loan" from a Pierce County credit union were dismissed. 

3. Admission of Co-conspirator Hearsay 

The State claims that no Confrontation Clause issues arises in this 

case because "[ s ]tatements in furtherance of a conspiracy are not 

testimonial" (Brief of Respondent, at 21). The statements in this case 
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were clearly testimonial and should not have been admitted. In addition, 

the trial court erred in then barring the Appellant's efforts to challenge 

those statements with other inconsistent statements of the alleged co­

conspirator. 

The Respondents' argument that the statements were not 

testimonial and the Respondent's references to legal authorities are off 

point, at best. The testimonial statements in this case were not even 

subject to cross examination when they were given. This clearly 

misleads a jury and violates a Defendants' right to challenge the 

statements. If the State wants to plea bargain away the co-conspirator by 

giving him a passport to leave the country, as it did here, then present that 

absent co-conspirator's testimony under oath in a subsequent proceeding, 

without presenting the witness who gave that testimony, or any of the 

witnesses' inconsistent statements that the Defendant obtained, or even 

the notary or lawyer who took the testimonial evidence, the 

Constitution's confrontation clause in Washington becomes ajoke to the 

rest of the country and some appellate court needs to step in and fix 

things. See Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 1374 

(2004)(court must bar the admission of out-of-court testimonial 

statements against a criminal defendant "absent opportunity for cross-
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examination."). Here, the Appellant was denied any opportunity for 

cross-examination of the statement. 

4. Withdrawal From Conspiracy and Complicity to Attempted 
Theft 

The State primarily argues that the Appellant cannot legally 

abandon a conspiracy or an attempted theft because both crimes 

were completed before the Appellant abandoned them. The State 

concedes that the only viable evidence that the Appellant was part 

of the alleged conspiracy and attempted theft involved the bill of 

sale and appraisal the with the Appellant's name on them, which 

the Vamers later used to obtain insurance and claim their car was 

stolen. Clearly, the crime was not completed when the Appellant 

allowed his name to appear on a bill of sale and appraisal. The 

State concedes that there is no evidence that the Appellant knew 

anything about any insurance fraud or attempted theft issue until he 

was called by the insurance investigator. The Appellant pointed 

out at trial and sought to get the jury to consider, that the 

Appellant's statements to the insurance investigator were sufficient 

to constitute abandonment at the first point he found out that a 

crime was in progress. Although the State wants to belittle that 
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effort to abandon, it was properly an issue that should have been 

presented to the jury for determination. In addition to the 

authorities cited by Appellant, there are substantial policy reasons 

for allowing a defendant to abandon a conspiracy or attempted 

crime by preventing its successful conclusion - which would be 

the completion of the crime. As explained in "Criminal Attempts" 

by Anthony Duff, in the chapter on "Does It Matter When the 

Attempt is Abandoned?, page 69" voluntary abandonment at some 

time before the attempted crime becomes a completed crime makes 

sense in supporting an acquittal, because policy would favor 

allowing such a defense in order to encourage stopping the 

underlying crimes before completion. Obviously, if a conspiracy 

or attempt is "complete" at the point someone signs a document, 

not knowing what it is being used for, the defense of abandonment 

should still be allowed, since a co-conspirator who finds out about 

the crime in progress should be allowed to stop it. 

5. Jurors Discussing Extrinsic Evidence Before Deliberations 

Juror discussions of outside evidence should not be condoned. 

The State argues that the evidence of the discussions in this case is 

not enough to establish juror misconduct. The Appellant in this 
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case argues that there was sufficient evidence for the court to at 

least question the jurors who discussed the extrinsic evidence, and 

that the refusal to do so merits reversal. 

6. Prosecutor Withholding Exculpatory Evidence, Counseling a 
Witness to Avoid Such Testimony at Trial, and Presenting 
Inculpatory Theory at Trial Despite Knowledge of the Undisclosed 
Exculpatory Evidence 

The State obtained exculpatory statements concerning a 

photograph it wanted to use as an exhibit. The State did not 

disclose those exculpatory statements to Defense counsel, despite a 

promise to do so in the Omnibus order. Moreover, the State 

developed a contradictory theory and presented it trial that Merino 

was possibly the principal or a conspirator at the time the 

photograph was taken. That theory would be blown out of the 

water if the State disclosed the exculpatory evidence it had 

collected that Merino was not the photographer, and that the 

photographs were different from the ones that Janell Varner 

printed for Ken and Jim Varner. Instead of alerting the Defense or 

the trial court to these bits of evidence, the State gave the Defense 

a black and white photo, and misrepresented the facts to counsel 

and the trial court, sandbagging the Defendant at trial. 
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The State argues that it did not present any evidence 

about its inculpatory theory, and therefore it is not a foul to have 

withheld the exculpatory evidence. To the contrary, the State 

introduced the photograph, containing a reflection of three people 

in the bumper, and repeatedly hammered on the theme that there 

were three people involved in photographing the car. The 

prosecutor was clearly telling the jury to look closely at the photo, 

and the prosecutor even performed the theatrics of posting it to the 

jury, for an extended period of the trial. Obviously, the prosecutor 

allowed the jury to see the three men in the bumper of the car, but 

conveniently left out the evidence that the three men were not 

Doug Merino. Moreover, by waiting until trial, the Defendant had 

no opportunity to establish the contradictory evidence that he was 

not one of the three men in the color photograph that the State had 

in its possession. 

Respectfully submitted, 

Christopher W. Bawn, Counsel for Appellant 
CERTIFICATE OF SERVICE· I certify that I submitted a copy of this document in the US Mailbox 
on Sunday, August 23, 2009, addressed and with sufficient postage for delivery to the Respondent's 
counsel. I also submitted this document electronically to the Respondent's counsel and the Court of 
Appeals on August, 23, 2009. 
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Attached to this pleading is a copy of the relevant pages in 

the section of the authority cited in the Appellant's Reply Brief. 

Respectfully submitted, 

Christopher W. Bawn, #13417, Attorney for Appellant 

CERTIFICATE OF SERVICE 

This item was sent via U.S. Mail to the Court of Appeals and 

to the Attorney for the Respondent on August 24,2009. 
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tompletes his: Atkmpt br dau.' what is !feu an he knaws) the tnt act 
,~,. cbrttp~ tht,Offcti~ is,equallv ¢Jeatr,',pih; of .:itttltnpl, 
Gm1:if :t:hat,.attCmpc fails- and he, yoltmwilr refrains lmm rqqilpin.:U' 
However, ~ volimtary ahmdotlmuu at lOme' titIH Wore mat point can 
jU$tify an ~uitta1t d_ it. matter hf.)W· ~te in ~ __ • it C:,4)mesl 

Aarordiusto ~, MDJeI :poetwl Code it does not: the defendant can 
_u~ an acquiJmlif 1M! a~ bU effort, CO commit ,{be crime or 
~erwise preven,edit:s qunmJssiqn-.:u) Thus .,. h:t.tciidiq rapist who 
vobmmrllfa.bmdouedtbe Mpeaftw7.he had undcased his victim tmd lam 
on top of hcr·wouJdbe pUrr of sexual assault,.m but ,*"of attempted 
rape. $ Even aD efEcc.1ivc: lnWtYellhon w preVC'llt cotn.pl~ of the crime, 
after d01ag the Ia$t' positive act tbat needed to 'in: doni;,~ an acquittal 
.. the '~"t;~~ntwouJd .. ~ m~rwno~ _It the poisonal 

•• 0. XtapltJ 1$ Cal. ,RptJ.fa,. J90-. t 
?t' S. S.OU"h,U\" "~t J~.a ~ "11Ic 'r~!mt Qf.t~ Offtntft U\ .tut 

M(lud Pcrnal (:ode'. 6ltt " , ' 
UtI Sc~ "..,hlWl ". s",ti~f I fJ15J AC Cfl. ";J IlArd Ktrflh&UTl,~ J~;691 F ld 838 

Hml.i41-~. 
nl Src fly'" ""m U'f14 tt'IJ$l. lrublinlll. 
:hl S. 5.tH(4t. In ~ ,. 113.4. 
!'It (;,e,;f11..,U! GfrJllttr to SE '420 UBI9. Vutti"'): ',f Il nut" rnrHYft ult a uunln3hn~fPI1~. 

Iolnd ~edl 41} bit in ia tblu miJ lid' li~tll1U to 4n indimabk' iltU'mPl. it dcIn n.t)t ~ t .... 
,be- ..... lauhousb be wdlJJltiU1'W a1wId.or~ die ttll PUI'pOlW:' (<421). 
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foodslie bad sim. her vi~ before he a= ic would he acquiued of 
am:mpted murdet.1U Imfeed. il rlK defendant Deed ont, have *prevetlted* 
rhem_'I'CUIIllfIiMian, thftIn would-be n'Uu:4ercl' whO.ilfttr sheHning, his 
riI%dm. cotnpte~ly and vobmtat;Uy m10W1ced 'Jijs, criminal p~~.u .. and 
~ured 1ife":5aVIDI treatment for her,. would be acquim:d of "attempted 
cund~. . 

Of CQUl:$'C. if hlsf~ mtetYention failt and the, ~ ,is acwaUr 
cof1»'lctl:d. he iJpilty c)lthat complete crime: he is than in ~"wne 
~tmu' B, auy Cihi:lina1' Who repents his crime alter the c!~c:at. Sup~ 
t(iQqb.,;t'bar,h& ~tcMntlcm is pre-empted? Mr Grant cheeked a suirC'.ate 
cc:uu.inins shomo muoa plant; inrenclmg tbat,it should c,podc in mid .. 
Air'aad :JciJJ tho$e .QIl·;~ ,jq~ he men n:pmU:d bis.plp ~d w=r to 
mrie~ tbes~sll but it Ud ,~,expkxl4Id prc:ma~wlth.m.tt 
causinghJiury. WhatpnNftmld the;completion of Dntth .. ·of nwtderwQ 
"'*;~ h1"~JiOlt bur the boinb~$ ptematute o~tos~ion;m In¢ he tUcmlJ 
'11_" p1"C'Wn~d its co~on. bad ¢ not altadY"been preven~, ,n., 
would also, be 'rr:uc if 184r' bomb had been Ott_ted before lit c~ te­
tdive it: 'sft0f4k1 be m'Jw:b • ClIC be acquittal on ,pwDcb of ·valunbl,., 
Ibttndanmenl·? 
w~ amnm: $DSWet thtM questions, about ~ ~ of -'Qlunmry". 

md ~bout' wbedter it mam-n' wM. the attempt Ii ~ahaDdo.,td' It withOUt 
cl(ui~ wh'1·voJ~ abandrmrtumt· 5hout4~;I,.ft ... ~indlrtdit 
shouUfbe"mt&. 

TU MODEL PI!NAJ. Cq..,l:--. RA'ttQ1I4U ,a* T1tltJ).J:ltf1{~1!. 
~ Model '-"/' 'qolttpJOY.iIi.ons tClt on two a~entl~ fiDt. "f)Iun~ 
ahmdOmTU!m CaD m:catc the ·jnkn:llc~ to *danptOU5Dt'.Si ofdlamcter' 
which the cWcndiant"s coijducr, would oth~rwisc wattal'lt. and wbkh is a 
ccmral foundation of #,llmnpt liability; and' tttondly" tbJI defeu'Ce gi~e, 
mwnding «imiaals' an iru:endve to desist. :~ 
~ ~nmgth of the $ewnd ~rgttment dtp.mds on so_ specnladn 

CPipitiCtl Pl'edidJOlU 4bOvtm~ likely fJifnclirs af 3\lcb .an ~tiye (an~ ill 
likely 'OMS, in .iloWing 'more cnimb't.~ to escape liability bf ipuoolia pleas 
of voluntary abiIDdonmmr}. Nor doa,jt; by itsdf,,;v'dly n:«)pWnlotUy 
~"',' abandanmcm,'" tAt' ,dc:fcrna::,. indeed:. ~incentive:'(ar ICBIt ro 
d. from the ~ attft.inpt) would be even mortpt if aftandOlUttlmf 

:.rr ~ tumRkm j~. oIilltr ~ ip Grt/lilf 16 ~4fU tlMfJ. (;o(lf.gi4~ 2nd wt tit ftn. 

J'.-M • .tbcx-c M ~ihlr ~"'. '* ~ ,lif h.. 2,;f(t. ~vc. 
we;,." Ul P ld ",., ut;H.Caltfi:rmilt!: lhu ~ncd .n be Q~ of die' aNfl''!> n:altOfllio 

ft,,. ~p~~ ltd ,mutk;UQ$l inr,.mmpwd 'I!1urdiu. 
: .. ~I!' CommC"u.", lj~~ 'W~h~I.'" .. t :11.. 01'. crl.. tt. 249. al ...... .:, 611-18. FI1f ami­

mA::tlt. '"" 'Stulln. "11w:kfUs Rnn In ,l\l1i:mrH", 5:m-l:/'Jrtlch~,. lU-1t\V~ 'A~ndQnmg 
CtpumullJ1t~r, ~J-;;. 
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iudumi bY,.1: Itt05peaof immimmtdt:rlJetiQualso,t:()Mdtmtd a ddmce. 
An intcncling aiDrinilJ wh<:t daiited cm1y for that rrasoo,~t:r.mJsht 
wen have dtddcd only UJ' postpone the enterprise undl· sotII\t better 0«41-

~n+m anti airboup h.~ w~ th~ereby r,en." His aurcnt ~mpt . no 
ioPger dangero,USt hewotdti Jlettu:l4ermine 'the ~·tO ~ 
of charnctet that bi$'coneua wammted. 

Tho tim 1fIP.t;. mat vc)tmtacy .. b.:wtJuhmeJU negat", t&&t irtfmnc:c 
to ·dangeto~ of ~\ c:Arrie., more weight .. Tbc·daalCfOUS11C$s~ 
which pounds i.lttemJu: liability CODNts in tbt! dispo1irion roform a .::rinu· 
na1 in.t~n firm enouF to lead 10 the actuaJ commiision of the ~IW 
bu~ ont' Wb¢) ~WltJuily,a:ba'lldGn5 Mf attempt does not Ii1aDife$tsu(ba 
dispo$i.tiOlt. WIfi,k.thirah. the this rafionale for the dcfence is ,SOW:J.d eniy 
ii·the .«$ a~itOlm6s:o ~ncccsbl1 infit~"~:hcr,(.tdt of 
~~~ of ~D1 01# tbi$ is fOO.$~. What ~ts.atmtlpt 
lfahility bthe ~';b3&l1\'lhit fromthc agem; curJn'd~; $0. to 
~~ liahility. itUlJlat ,houlll be req:uired i$me unacrmiilinlor ncptkin 
$1 that in~, nQfthc politi" lfOuoding of n tOUftjry iofll«o«;ltJl 

Sud1,a: fatiDualr: for thea:lekn~ ~ .. Code's ,~.cletiftitlM 
{If 'vofHltt4ry~' ab:mdanmc-nt.Uf' SOmeonf" wru. abtuMlunmenf is modvar.ed 
Otdyby ~ feu of~q)l or ~ doe$ not theRb1·~.mne the 
in~tl1" to darJgentNnew: 0.(, eharactCrwhkh lUs ronducr~etW"e \Vax~ 
ran .... If it is tnotiVatl:!~ i~ by • .Prudent rc-Cvaluurion of ~~·a=r· 
~l ~ hOWI!.Y&:t. fJut~.~ i$"uUdtnnined: fOr $UJ'D*C wbb IUdl 
a.pIU~ "knv of dteiaw is"i~i, ,m Cimftnt.te' oheYins,:it,;,:e~:.thC.f 
hAnd, if what dUmdti,hejnt~ing criminal 3 $Omf'~Li\t ~ 
QJ thi$ PtQtnt victim; r.amtt" ~4. wrongrulness (orimptUd#ttCe)i,aftblJ 
.kind of mme, Itt "lioukr stiU be COftvic;tcd: dem.unce for til. kind of 
d.UtW. dGe$ net l1ndtm:mtte .inknmce madanprous: dispO$ition rocwn .. 
R,ii,·,duu: tYPO of~ '. 

(Haw-evvr., intervcnboDaftu the 'last act", m prevent ,ompJetion, of the 
m~ is tI1bI'e ptobt_l~ 1n:JJn. this ~iVt.ltW O~ pr:@lcm is that 
it.i' undear why it $h9"Jd~uw whc!tb.:r the infcrventlon is$uccp~fll/: 
ifsucb inhrvention undermines·the in.t1:n:nce to dangerousnC'R of chane· 
'~r, it sute'J, does so wlu~'''r nQf the intenrention is BUc$fuL. Another 
problem ~tbat it '$ na~cle#~' ~pifi(antl, a p;Ut .. lll#-:aCt ~ 
diftfts hom Qtle wbo repents: a .ew has SU~$fuJ1y,completed.·a:nd 

. f&9W seeks 'jOlnC way fO tepait. tite _m. she has donu: -cb .a.nt Ibis 
~d at ~to fol11l' a ~iuJ intcrmon firm enou" 10. ICid 

lnS~e al n. 144,abQw.:"· 5~It.tt fUl, 146-9 • ..1bovte, 
a" ·A:b .... ~ (;rinliW41 tn~o." ."a,. . 
N On tim tUdml the mAin ~fKi~ lor Ihc Co,(t'. prltVnUlnll ... Ibll$ nOt JiUt'knll)' 

ddf~r trom dt;n whl~ I'1trtmer find. l1t GfnUlln I .. "" "nd diuingtdtbtl &mn what h.t 
tnt~ 11\1 chtr CnJ~'" tahnJlali: (fiklt:irt.'i 184-97) •. 

"'Si:r.iIIl "n. 24,1-9, ~buli't'. IN SH: At'«n.15J-7. id'4.n~. 
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