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I. ERRORS AND ISSUES

ASSIGNMENTS OF ERROR

The trial court erred by denying the Homeowner
Association’s summary judgment motion for the
injunctive relief and other remedies available for
violations of the Association Covenants.

The trial court erred by interpreting the covenants
“most strongly against” the Homeowners
Association, rather than in a manner that furthers
the homeowners’ collective interests.

The trial court erred by granting the Gearys’
summary judgment motion, and concluding that
the prohibited composition shingle roofing was
deemed “approved” even though the Gearys were
repeatedly told that composition shingles were
prohibited.

The trial court erred by concluding that the specific

and non-discretionary prohibitions in Covenant




Article VII can be deemed “approved” under
Covenant Article V, which only governs
discretionary approvals of paint schemes, and
plans and specifications for structures.

5.  The trial court erred by failing to address the
Geary’s Covenant violation under the standards for
injunctive relief.

6. The trial court erred by granting attorney’s fees to
the Gearys for time spent on the unsuccessful
claim that their composition shingle roofing was
not “composition roofing” under Covenant Article
VII(3).

B. ISSUES
1. May a Homeowner’s Assoéiation enforce its

Covenants against a homeowner who defiantly installs

prohibited composition shingle roofing despite notice of

the prohibition and directives to stop the work?



2. Should the Association’s covenants be
interpreted in a manner that furthers the homeowners’
collective interests, rather than “most strongly against”
the Association?

3. Do the nondiscretionary prohibited uses of
Covenant Article VII(3) apply to homeowners without
regard to the discretionary consent to construct
procedures applicable under Covenant Articles VII(4)
and I1?

4. Is Article II’s default approval provision
properly limited to the Architectural Control
Committee’s discretionary review of: (1) those structural
projects requiring submission of plans of specifications
for discretionary approval; and (2) those projects where
the owners actually submit plans and specifications for

discretionary approval?




5. Should the trial court have applied the
standards for injunctive relief to the Gearys’ use of
prohibited roofing materials?

6. Should the trial court have denied the
motion for attorney’s fees where the Gearys’ arguments
were without merit, and where there is no basis for the
award in the Covenant?

II. STATEMENT OF THE CASE
1. Facts

The Flying H. Ranch Homeowners Association is
a non-profit corporation that manages the properties of
the Flying H Ranch. The Ranch properties were
originally owned by Roy and Gloria Hill. In 1974, the
Hills recorded a Declaration of Covenants, Conditions
and Restrictions (Covenants) to govern the Flying H
Ranch properties. See Appendix: CP 276-296; CP 37-38
(1989 Amendment to Covenants); CP 125-127. The

Covenants establish a unique private residential



community of 24 custom built homes. Each home has an
aircraft hanger and taxiway easement to the Ranch’s
private airport. Covenant Article VII(36), (42) and (44);
CP 291, 294. The Covenants are “for the purpose of
protecting the value and desirability of ... the real
property” within the Flying H. Ranch Estates. CP 276
(recital).

Permitted and Prohibited Uses. The Covenants
detail a set of “Permitted and Prohibited Uses” binding
on all homeowners. Article VII(1) through (53); CP 284-
296 and 37-38 (amending Article VII(2), (3), (32) and
(53)). Many of the permitted and prohibited uses are
specific, objective, and nondiscretionary. For example,
the roofing covenant expressly prohibits composition
roofs, and expressly permits tile and shake roofs.
Covenant Article VII(3). Several provisions govern
aircraft operations. See, e.g., Covenant Articles VII(3)

(4) (taxi way clear zones), (6) (hangars and tie down




space), (17) (underground fuel tanks), (29) (no structures
taller than 30 feet), (31) through (41) (additional aircraft
related use restrictions); CP 284-296; CP 37 (as
amended). For instance, “flagpoles, radio or television
antennas or other structures are not to exceed 30 feet
above ground level”. Above ground fuel tanks, and walls
restricting clearance for taxing and low flying aircraft are
also prohibited. Article VII(4), (12), (17), and (29); CP
286-288, 290.

In addition to specifically permitted and prohibited
uses, Article VII identifies some uses subject to
discretionary approval by an Architectural Control
Committee (ACC). The Covenants contain several
discretionary standards for a value enhancing uniform
regulation of all homes. See Covenant, Articles VII(53)
and V, Section 2(b); CP 38, 283. For example, while tile

and shake roofs are specifically permitted, the roofing



covenant allows the ACC to approve “other” roofing
materials (such as metal roofing):

No composition roofs shall be

allowed and roofing material shall be

either shake or tile or other material as

may [be] approved by the Committee.

Article VII(3); CP 37. Thus, a homeowner would be
allowed to seek ACC approval of metal roofs, for
example.

Discretionary Approval of Structures. The
ACC has a special role for discretionary approval of
plans and specifications for structures. Under Section (4)
of Article VII, homeowners are prohibited from erecting
or altering structures on any lot

until  the construction, plans, and

specifications of the plan showing the

location with respect to topography and
finished creation have been approved by the

Architectural Control Committee.

Article VII(4); CP 286. The ACC’s role in approving

structural plans and specifications is further defined in



Article V. CP 282-284. The ACC was created to act as
“Administrators of the provisions of this Article [V].”
Covenants, Article V, Section 1(a); CP 282. Article V
reiterates a homeowner’s responsibility to seek ACC
approval of plans and specifications for buildings or
other structures. CP 282, Article V, Section 2
(“Approval of Plans by Architectural Control
Committee”). The approval process begins when the
owner submits plans and specifications showing:

(1) the size and dimensions of the

improvement; (2) the exterior design;

(3) the exterior color scheme; (4) the

exact location of the improvement on

the lot; (5) the location of driveways,

parking areas and fences; (6) the

scheme for drainage and grading; and

(7) proposed landscaping and fencing.
Covenants, Article V, Section 2(a); CP 282. The ACC
has the discretion to withhold approval “of said plans and

specifications” if the structural improvement will be

“detrimental to the community” because of:



grading and drainage plan, location

and quality of the structure on the

building site, color scheme, finish

design, proportions, shape, height,

style, appropriateness, material used

thereon, or landscaping plan.

Article V, Section 2(b); CP 283. Under Article V, an
owner must also seek the ACC’s discretionary approval
of “[c]hanges in exterior color schemes of all structures
...” Atrticle V, Section 2(c); CP 283.

Under the Article V process, the ACC must
exercise its discretion and issue a written approval or
disapproval “within thirty (30) days after plans and
specifications have been submitted ...”  Article V,
Section (2)(e). If the ACC fails to make a timely
decision, or fails to file a lawsuit to enjoin the
construction, approval is not required and the project is

deemed compliant with the Covenants. Article V,

Section 2(d), (e) and (f); CP 283-84.



Roofing Standards at Flying H. Until recently,
the Flying H Ranch enjoyed uniform compliance with its
roof covenants. On at least three occasions, homeowners
considered the use of composition shingles, such as those
manufactured by GAF Materials Corporation. See CP
56-57; CP 199-200. In each case, the owners (one of
them a member of the Board of Directors) were advised
that the GAF composition shingles were prohibited. CP
57; see also CP 112, 116; CP 197-200. In each case, the
owners complied with the Covenants and installed
roofing materials permitted by Article VII(3). CP 198,
lines 1-5; CP 200, lines 1-3; CP 297-300.

Tom Groce was one of the owners who asked to
re-roof with composition shingles. Mr. Groce made his
request after learning that the “Fire Free” roofing tiles on
his roof were defective, and the subject of a 1999 class
action lawsuit. CP 39-43, 173-174 (settlement notices);

CP 195-196. After being informed that composition

10



shingles were prohibited, Mr. Groce successfully
replaced his “Fire Free” roofing tiles with roofing
permitted under Covenant Article VII(3). See CP 196.

The Gearys. In 2003, the Gearys bought their
house from Jim Lang after “reading and understanding”
the Covenants, and after reviewing a roof inspection
report. CP 129, 88.

In the summer of 2005, the Gearys learned that
they needed to replace their roof. CP 20, Par 4. Mr.
Lang had sole the Gearys a home with the “Fire Free”
roofing tiles. CP 195-196. Although the Gearys had
reviewed a roof inspection report, they apparently did not
realize that the roof had “Fire Free” tiles. CP 88; CP
195-196. The Gearys began researching their “best”
option. See CP 73. The Gearys’ roofing contractor
estimated $55,000 for a tile roof. When the Gearys
explained that their house could not support traditional

tile, the contractor steered the Gearys away from lighter

11



tile roof products. CP 73. The Gearys did not like the
warranty for lightweight tile, and also found shake
undesirable because it was flammable and would require
vents. See CP 73, 144. Of all the available products
considered, the Gearys determined that “Grand Sequoia
Shingles” was the “best product” for their home. CP
144, 145, 204.

The Grand Sequoia spec sheet confirms that the
material is a “composition” roofing “shingle”. CP 158-
161; CP 128. The Gearys’ roofing consultant also
confirmed that Grand Sequoia is composition roofing of
inferior quality to tile roofing. CP 121-122.

On February 28, 2006, the Gearys asked the ACC
to approve GAF composition roofing shingles. The ACC
promptly informed the Gearys that the GAF product
could not be approved because it was prohibited by the

Covenants. CP21, par.s 5 and 6.

12



On April 15, 2006, the Gearys threatened to sue
the Association. CP 25-26. On April 25, the Gearys
issued a letter to the Board indicating they would proceed
without Board approval or a change in the covenants. CP
144. The Gearys began stocking their airplane hanger
with the composition roofing material. CP 22, par. 9.

The Association sent a letter to the Gearys stating
that they were in violation, and if the violation were not
corrected within 60 days, they would be subject to
penalties pursuant to the Covenants. CP 23, par. 11. The
Gearys were visited by Board members and specifically
told to stop roofing with the prohibited materials. CP 22,
par. 8; CP 84.

During the discussion, Mr. Geary understood that
the Board would be reviewing the situation. He also
believed that the issue would turn on a judge’s
interpretation of “composition” under the covenants. CP

84; see Article VII(3). He stopped his work. He later

13



sent a letter to the Board asking that the Covenants be
amended to allow his composition roof. CP 28.

The day after his meeting with the Board
members, Mr. Geary called Home Depot to cancel his
order for the composition roofing work. CP 84, lines 16-
17. Home Depot informed Mr. Geary there would be a
cancellation fee and that he should move forward to
avoid the risk of bad weather. See CP 84. At that point
Mr. Geary decided to resume his composition roofing
project. CP 84, lines 22-23. Geary completed the project
by May 4, 2006. CP 257.

Covenant Amendments. In December of 2006,
the Flying H Ranch held its annual meeting and the
membership failed to approve the Gearys’ request for a
Covenant change. See CP 24. In August of 2007, the
Board cooperated in another owner’s request for a vote
on a proposed amendment to Article VII(3) that would

eliminate the prohibition of composition roofing. CP

14



114, 117-120. The owners of the Flying H Ranch again
failed to pass the proposed amendment to their
Covenants. CP 71, 114, 117-120.
2.  Procedural History

After the Gearys’ proposed Covenant amendment
failed, the Flying H. Ranch Homeowners Association
commenced this action. In its Complaint, the
Association sought a court order directing the Gearys to
bring their property into compliance with Covenant
Article VII, Section 3. CP 3-6. The Gearys answered the
Complaint, and alleged affirmative defenses and a
counterclaim. CP 7-12. The Association replied to the
counterclaim, and moved for summary judgment. CP 13-
18; CP 19-28. The Gearys were granted a continuance of
" the summary judgment hearing, and the parties stipulated

to the Gearys’ filing of an amended Answer. CP 60-61;

CP 246-251.




On November 16, 2007, the trial court granted
summary judgment in favor of the Association. CP 252-
254. The court ruled as a matter of law that:

defendant Geary is hereby in violation

of the Covenants, Conditions, and

Restrictions as relate to the Flying H.

Ranch subdivision, to wit, Article VII,

Section 3, by using composition

roofing material on the improvements

located on defendants’ property.

CP 253. The court dismissed the Geary’s counterclaims
and affirmative defenses with prejudice, and reserved for
motion or trial the questions of remedies for the violation
(such as injunctive relief ordering the Gearys to remove
composition roofing), and attorney’s fees. CP 254.

On December 7, 2007, the Gearys moved for
summary judgment. CP 255-265. In their motion, the
Gearys relied on Washington state authority standing for
the proposition that restrictive covenants are in derigation

of the policy favoring free use of land, and any doubts

should be resolved in favor of the free use of land. See,

16



e.g., CP 258, lines 10-14; 262, lines 14-15. The Gearys
argued that their composition shingles were not subject to
enforcement because they completed the installation
before the Association started its lawsuit. The
Association responded with its own Motion for Summary
Judgment, asking for an order directing the Gearys to
replace the prohibited composition roofing material, and
for other relief as allowed under the Covenants. See CP
269-275. After reviewing the briefing and arguments of
counsel, the court granted the Gearys’ Motion for
Summary Judgment. CP 328-329. The court recognized
inconsistencies in the Covenants, but concluded that any
ambiguities or inconsistencies must be construed “most
strongly against the drafter, which would be the
homeowners association.” See Verbatim Report of
Proceedings (VRP), pp. 3-4.

Under this standard the trial court ruled that the

Gearys:

17



are in compliance with the

Declaration of Covenants and

Conditions and Restrictions (CC&Rs)

of the Flying H. Ranch Homeowners

Association since the board did not

enjoin the Gearys’ roof installation

before its completion, as provided in

the Article V, Section 2(e) of the

CC&Rs.
CP 329. The court further ordered that the Association’s
action be dismissed, reserving the request for fees and
costs by the Gearys. CP 329. The Association moved
for reconsideration of the court’s ruling, and opposed the
Gearys’ request for attorney’s fees and costs. CP 330-
358, 370-379. The court denied reconsideration and
awarded $26,395.00 in attorney’s fees and $419.00 in
costs to the Gearys. CP 395-403.

The Association timely filed this appeal of the
order denying its Motion for Summary Judgment, the
order denying the Motion for Reconsideration and second

Motion for Summary Judgment, and the award of

attorney’s fees and costs. CP 404-416.

18



III. STANDARD OF REVIEW

A trial court’s summary judgment rulings are subject to
de novo review. Viking Properties, Inc. v. Holm, 155 Wn.2d
112, 119, 118 P.3d 322 (2005). In reviewing the evidence, the
trial court must consider the evidence in reasonable inferences
therefrom in a light most favorable to the non-moving party. 1d.
Summary judgment is appropriate when, after reviewing all
facts and reasonable inferences in the light most favorable to
the non-moving party, there are no genuine issues of material
fact and the moving party is entitled to judgment as a matter of
law. CR 56(c); see also Wilson v. Steinbach, 98 Wn.2d 434,
437, 656 P.2d 1030 (1982).

The interpretation of a restrictive covenant is a question
of law that the courts generally review de novo. Wimberly v.
Caravello, 136 Wash.App. 327, 336, 149 P.3d 402 (2006). The
court’s primary task is to determine the intent of the covenant's
drafters. Wimberly, 136 Wash.App. at 336, (citing Hollis v.

Garwall, Inc., 137 Wash.2d 683, 695, 974 P.2d 836 (1999)).

19



Basic rules of contract interpretation apply to the review of
restrictive covenants. Wimberly, 136 Wash.App. at 336; see
Hollis, 137 Wash.2d at 695-96, citing Berg v. Hudesman, 115
Wash.2d 657, 666-67, 801 P.2d 222 (1990). Courts must
generally give words in a covenant their ordinary, usual, and
popular meaning. Hearst Commc'ns, Inc. v. Seattle Times, 154
Wash.2d 493, 504, 115 P.3d 262 (2005).

If the covenants are ambiguous, the courts will adopt the
interpretation that favors the collective interests of the owners,
and preserves their reasonable expectations. See Viking
Properties, Inc. v. Holm, 155 Wn.2d 112, 118 P.3d 322 (2005),
Riss v. Angel, 131 Wn.2d 612, 934 P.2d 669 (1997), Lakes at
Mercer Island Homeowners Ass’'n v. Witrak, 61 Wn.App. 177,
810 P.2d 27 (1991), rev. denied, 117 Wn.2d 1013, 816 P.2d
1224 (1991), and Green v. Normandy Park, 137 Wn.App. 655,
151 P.3d 1038 (2007), rev. denied, 163 Wn.2d 1003 (2008)
Ambiguity exists where the meaning of a covenant is uncertain,

or two or more reasonable and fair interpretations are possible.

20




See White v. Wilhelm, 34 Wash.App. 763, 771, 665 P.2d 407,
review denied, 100 Wash.2d 1025 (1983).
IV. SUMMARY OF ARGUMENT

With the increasing pressures of urbanization,
Washington Courts have recognized the importance of
interpreting homeowner association covenants in a manner that
will help preserve the collective interest of the owners in
uniformity and architectural control. In this case, the trial court
applied the incorrect legal standard and construed the
Covenants “most strongly against” the homeowners association.

The Association respectfully asks that this Court reverse
the trial court, and recognize the Association’s unambiguous
right to enforce the Covenants. Composition roofs are clearly
prohibited, and are not subject to the ACC’s discretionary
approval procedures. The Gearys made a calculated and defiant
decision to proceed with shingles, and cannot frustrate the

purposes of the Covenant merely because the Association

21



waited until after the proposed amendment failed to bring legal
action.

Under Riss v. Angel, the provisions that govern a
discretionary consent to construct provision cannot operate to
defeat the non-discretionary and specific prohibitions that serve
to protect the reasonable expectations of other homeowners.

Preventing the Association from enforcing the Covenants
would lead to absurd and unjust results, and would encourage
opportunistic homeowners to willfully attempt to complete
projects thaf are clearly prohibited. This case should be
remanded for appropriate application of the standards for
injunctive relief, with an appropriate consideration of the extent
to which the Gearys are innocent parties, as opposed to
individuals who made a calculated decision to proceed with a
project that was clearly prohibited. The award of attorney’s

fees should also be reversed.
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VI. ARGUMENT
A. The Covenants Unambiguously Grant The

Association A “Right To Enforce” The

Prohibition Against Composition Roofing.

The Association is entitled to enforce its
Covenants against the Gearys, who defiantly installed a
prohibited roofing material despite repeated warnings not
to. As a matter of law, this Court can confirm the
Association’s legal right to seek the injunctive and other
relief allowed under the covenants.

When  interpreting  restrictive  covenants,
Washington courts place a “special emphasis” on arriving
at an interpretation that protects the owners' “collective
interests” and “reasonable expectations.” Green, 137
Wash.App. at 683, 151 P.3d 1038 (quoting Riss, 131
Wash.2d at 624, 934 P.2d 669).

In this case, the Flying H Ranch homeowners

reasonably expect and enjoy a community of tile and

shake roofs, in which “composition roofs” are prohibited.

23



Covenant Article VII(3). This roofing covenant was
clearly intended to preserve uniformity within the small,
unique community of the Flying H Ranch. The
Covenants protect all owners’ collectively, ensuring a
pleasing appearance throughout the neighborhoods, and
adding value to the homeowners’ land. See Green, 137
Wash.App. at 684.

There is no meaningful dispute that the Gearys
violated this covenant. The Gearys defiantly used
composition shingles, despite repeated warnings not to.
The trial court agreed and properly granted summary
judgment on the Gearys’ violation of the roofing
covenant. CP 253; VRP 7, lines 1-4.

The Covenants unambiguously grant the
Association “the right to enforce” the Covenant violation
by bringing suit against the Gearys for injunctive and
other relief. See Covenant Articles VII(48) (right to

enforce covenants by any proceeding at law or equity;

24



failure to enforce not a waiver), VII(51) (owners who fail
to correct a violation subject to penalties and liens of $10
per day); see RCW 64.38.020(4) (association power to
institute suit).

The Association has pursued enforcement of the
Covenants in good faith. First, the Association presented
the Gearys’ proposed Covenant amendment to a vote by
the membership. CP 24, par. 12. The Association’s
willingness to allow a vote on the Gearys’ request for a
Covenant change was not a waiver of the right to enforce.

Failure of the Association to enforce any

covenant or restriction herein contained

shall in no event be deemed a waiver of the

right to do so thereafter.

Covenant Article VII(48); CP 295. When the proposal
failed, the lawsuit was commenced. Although the Gearys
threatened legal action to clarify their rights under the

Covenants, they ultimately made the calculated decision

to proceed with a prohibited roofing material, after

25



requesting a change to their binding Covenants. The

Court should reverse the trial court and hold that the

Association may pursue with its unambiguous right to

enforce the Covenants on behalf of the owners.

B. The Gearys’ Clear Violation Of Article VII(3)
Is Not Excused By The Discretionary Approval
Procedures Of Article V, Section 2.

The Gearys mistakenly argue that their use of the
prohibited materials is excused under Covenant Article
V, Section (2)(e). They claim the Association should
have sued to stop them from installing the prohibited
shingles. This argument is flawed for several reasons.

1. Under Riss v. Angel, covenants must be
interpreted to further, not defeat, the
homeowners’ collective interests.

First, the trial court erroneously granted summary
judgment based on a strict construction argument that has
been rejected by Washington courts. See CP 258, 262
(Geary’s Motion); VRP 4 (oral ruling). Washington

courts have moved away from the strict construction rule
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historically adhered to when interpreting restrictive
covenants. Viking Props., 155 Wash.2d at 120. This is
due in large part to a shift in perception regarding
restrictive covenants. See Viking Props., 155 Wash.2d at
120. Instead of viewing such covenants as restraints on
the free use of land, Washington courts acknowledge that
restrictive covenants “tend to enhance, not inhibit, the
efficient use of land.” Viking Props., 155 Wash.2d at
120 (quoting Riss v. Angel, 131 Wash.2d at 622).
Accordingly, Washington courts strive to interpret
restrictive covenants in a way that protects the
homeowners' collective interests and achieves the
drafter’s intended purpose of creating and maintaining a
planned community with a particular character. See
Lakes at Mercer Island Homeowners Ass'n v. Witrak, 61
Wash.App. 177, 181, 810 P.2d 27, review denied, 117
Wash.2d 1013, 816 P.2d 1224 (1991). If more than one

reasonable interpretation of covenants is possible, the

27



court favors the interpretation that avoids frustrating the
reasonable expectations of those affected by the
covenant's provisions. Green, 137 Wash.App. at 683,
151 P.3d 1038.

In this case the Gearys and the trial court applied
the incorrect legal standard, and denied the Association
the right to enforce the nondiscretionary and specific
prohibition against composition roofing. This ruling is
contrary to Washington law, and directly defeats the
homeowners’ reasonable expectations and collective
interests in maintaining uniformity among the 24 homes
of the Flying H Ranch.

2. The ACC’s discretionary  approval
procedures do not apply to the specific
objective prohibition of composition roofing.

The ACC’s discretionary approval procedures do
not and legally cannot alter the specific objective

prohibition of composition roofing. In Riss v. Angel, the

Supreme Court held that discretionary ACC approval

28



procedures cannot alter the enforceability of specific
objective covenants.

If covenants include specific restrictions as

to some aspect of design or construction, the

document manifests the parties’ intent that

the specific restriction apply rather [than] an

inconsistent standard under a general

consent to construction covenant.

Riss, 131 Wn.2d at 625-26; see also See Riss, 131
Wn.2d at 628-29; Green, 137 Wn.App. at 693-694.
Thus, a general consent to construction covenant
governing discretionary review of structural plans and
specifications cannot be relied upon to defeat the specific
objective prohibitions that protects the homeowners
without regard to discretionary action by the ACC.

In this case, the discretionary approval procedures
of Article V, Section (2)(e) are expressly focused on: (1)
structural projects that require the submission of a

detailed set of plans and specifications under (2)(a); and

(2) changes in the exterior color schemes of structures.
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See also Covenant Article VII(4). The Geary’s did not
propose a new paint scheme, or a structural alteration
under Articles V and VII(4). The Gearys did not seek
approval of a metal roof, which would also be subject to
ACC discretion.  Instead, the Geary’s unilaterally
announced that they would be violating the specific
prohibition of Article VII(3) by installing a composition
roof. The Gearys’ offending roof did not require a
structural change, or ACC approval of structural plans
and specifications. Under Riss, the ACC had no
authority to approve composition roofing — by default or
otherwise.

3. The Gearys never submitted plans and
specifications for discretionary approval.

As discussed above, the ACC approval procedures
of Article V simply do not apply to composition roofing
projects. However, even if they did apply, the Gearys are

unable to invoke the default approval procedure because
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they failed to properly invoke the approval process.

The default approval provisions of Covenant
Article V, Section (2)(e) only apply when an owner has
submitted the detailed plans and specifications required
-under Section (2)(a). Only then does the clock for
discretionary ACC approval begin to run, and only then
can a homeowner claim an approval by default under
Section 2(e). In this case, the Gearys never submitted
plans and specifications as provided for in Article V,
Section 2(a) and Article VII(4). Having failed to invoke
the Article V process, they cannot invoke the Article V
default remedies.

4. The Gearys’ interpretation would lead to
absurd results.

The Gearys’ interpretation would also lead to
absurd results. The Gearys’ entire argument is based on
the premise that owners can get away with a specifically

prohibited use, so long as they complete their project
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before a lawsuit is filed. This defiant rewriting of the
Covenants would lead to absurd results.

Under the Gearys’ theory, a homeowner could
interfere with (if not destroy) safe use of the Flying H
airport simply by erecting a pole or other structure
exceeding the 30 foot height limitation, or by locating an
above ground fuel tank in close proximity to the runway.
See Covenant Article VII(17) and (29). A rebellious
owner could easily complete such a project before the
Association would have an opportunity to stop it.

The Gearys’ theory unreasonably rewards the
owner who intentionally violates the covenants. Here,
the Geary’s theory is especially offensive -- multiple
owners wanted to use composition shingles, but
voluntarily complied with the Covenants when told that
the material was prohibited. CP 57 par. 5.

Under the Gearys’ absurd regime of property

management, opportunistic owners have every incentive
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to start illegal projects, knowing that a Board of busy
volunteer homeowners might not notice, or might require
additional time before meeting and reaching a decision
on expediting costly litigation.

In cases like this, involving the proposed violation
of a specific and nondiscretionary covenant, the party to
commence clarifying litigation should be the would-be
violator, and not the Association. The Covenants may
require a different result where ACC discretion is
involved. See Covenant, Article V, Section 2 But this is
not a case where the ACC delayed or abused discretion
under the consent to construct provision — this is a case
where the Gearys made a calculated and defiant decision
to proceed with prohibited composition roofing despite
repeated warnings not to do so.

This Court should reject the Gearys’ argument that
composition roofing is permitted for owners who manage

to install a shingle roof before the Association brings a
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lawsuit. This argument frustrates the intent of the
Covenants, and the modern legal standards for
interpreting covenants in a manner that furthers, rather
than defeats, the collective interests of those who choose
to reside in privately managed neighborhood
communities.

C.  The Trial Court Should Consider The Remedy
Of Injunctive Relief.

Having determined that the Gearys’ composition
shingle roofing violated the Covenants as a matter of law,
the trial court should have next considered the Gearys’
violation under the standards applicable to injunctive
relief. Restrictive covenants are enforceable by
injunctive relief, and the court generally considers and
weighs equitable factors. Hollis v. Garwall, Inc., 137
Wn.2d 683, 699-700, 974 P.2d 836 (1999) (citation
omitted).

The Association’s right to injunctive relief depends
on the extent to which the Gearys can support the claim

that they are “innocent defendants”. Hollis, 137 Wash.2d
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at 699-700; Green, 137 Wn.App. at 698-699. The
Gearys are not innocent defendants, but are instead
homeowners who took a knowing and calculated risk by
installing composition shingles in a community where
such material is prohibited. The Association is entitled to
an order directing the removal of the prohibited material.

Hollis, 137 Wash.2d at 699-700.

D. The Covenants Do Not Authorize An Award Of
Attorney’s Fees Against The Association.

An award of attorney’s fees is reviewed for an
abuse of discretion. Olivine v. United Capitol Insurance,
105 Wn.App. 194, 202, 19 P.3d 1089 (2001). Findings
of fact and conclusions of law are required to make an
adequate record. Mahler v. Szucs, 135 Wn.2d 398, 434-
35,957 P,2d 632 (1998).

As stated above, the trial court erred in granting
relief to the Gearys. This error extends to the ruling that

the Gearys are prevailing parties entitled to attorney’s

fees and costs.




The award of attorney’s fees and costs is also
subject to reversal because the Covenants do not
authorize an award of attorney’s fees and costs to
homeowners under these -circumstances. While
homeowner association covenants frequently provide for
an award of attorney’s fees to owners who prevail in
litigation with the association, the Covenants here present
an exception to this general rule. Nowhere in the
Covenants is a provision that would authorize an award
of attorney’s fees and costs to the Gearys. Although the
Association is entitled to an award of attorney’s fees and
costs if it prevails in pursuing assessments and liens, the
members of the Flying H Ranch Association have not
adopted language granting attorney’s fees to individual
homeowners. See Covenants, Article IV, Section 1, CP
279. For this reason, the trial court’s conclusion that the
Covenants contain “provisions for the award of attorney

fees to the defendants herein” should be reversed. See
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CP 398, par. 3. The only mention of attorney’s fees in
the Covenants provides for the recovery of attorney’s
fees and costs associated with the Association’s

collection of assessments.

Each such assessment, together with
interest, costs, and reasonable attorney’s
fees, shall also be personal obligation of the
person who was the Owner of such property
at the time when the assessment fell due.

Covenant, Article IV, Section 1, CP 279. This provision
does not authorize an award of attorney’s fees and costs
to the Gearys. Therefore, in addition to reversing the
trial court on the merits, the ruling on attorney’s fees is
also subject to reversal on the independent ground that
there is no provision in the Covenants or state statute
authorizing an award of attorney’s fees for the Gearys.
The trial court abused its discretion in concluding that the
Covenants authorized an award of attorney’s fees.

The Gearys also argued that they were entitled to

fees under RCW 64.38.050, based on their own claim
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that the Association had violated Chapter 64.38 RCW.
CP 389-390. Under RCW 64.38.050, a violation of
Chapter 64.38 RCW (regarding homeowner associations)
allows the aggrieved party to pursue remedies in court.
In such cases, the court “may award reasonable
attorney’s fees to the prevailing party.” RCW
64.34.050. However, in this case the Gearys failed to
cite to a specific provision of Chapter 64.38 RCW that
was violated, and the trial court failed to make any
finding of such a violation. The only party entitled to
attorney’s fees on this theory is the Association, which
has been forced to defend itself against the Gearys’
unsupported opposition under Chapter 64.38 RCW. The
Association respectfully asks for an award of its fees in
this litigation, including this appeal. All of these fees
arise and relate to the Geary’s erroneous position that the
Association exceeded its authority under Chapter 64.38

RCW.
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VII. CONCLUSION

Based upon the foregoing reasons, the Court should

reverse the trial court and remand for a ruling on the remedies

‘ , available under the Covenants. ,
/52

‘ RESPECTFULLY SUBMITTED this day of

August, 2008.

CAMPBELL DILLE BARNETT

SMITH & WILEY, PLLC

‘ Talis Abolins, WSB No. 21222
Attorney for Appellant
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DE?CLARRTION QF COVENI\N’I‘S,‘ CONDITIDNS QHD :BESTRICTIOH

§79UL31 e ;30

THIS DBCLI\M'L':ON, made on the. date heraina!bar
set forth by ROY. A.C. ‘HILL and GLORXA M. HILL, hsreinaftier .

raferred to as the *Declarant",
LHITNESEDTN
WHEREAS)’ Declarant s the owner of certain properky

in the county of Piurce. Etnte ct Washington, whiech io more.
, ’ particularly described ast’

.

Plarce County Large Lot No. 1156, -88 .
racorded .under Auditor!s Fee No. :86000ckSd:,
8510140451,

RERBCORD O CORRECT LEGAL DESCRIPTIGN .
nov'i._ THEREFORE,; Deblarant hersby deulares that '
all of the properties desorhbed above shall be held, sold , -
and conviayed subject to !:ha;. following ea‘semen!:a,-‘ restrisctions,
- covenants, and zonditions, which are For the purpose af protecting
the volue and desirabliity of, and which shall run wéEh‘,
the real prop'erty'a._nd be binding on all parties having dny
" right, title or interest in the desoribed properties or any
part therecf, theiy heita, puccessors and sssigna, and nhnll

lmu:a ko tha benefit of ench owner Lhereof,

" ARPICLE ¥ ! )
. : DEFINITIONS ° : ' . '
8aotion 1. "Aosogistion” shall mean and refex

to FLYING H BANCH ESTATES, INC., lks suctasrors and assigns.
e

o3
(=] .
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- Section 3. "Owner" shall mean and '.:ehfar‘ to the ’ )
recaord ownex, Wwhekher ane or more pe.;:nona or entities, of’
a fee simple title to any Lot which is r part of the Propecties,
:anluding ::Orxtrun!: sellers, buh axaluding those having such
interest merely as security foz the performance of an-obligation.

Se::!:iun' 3. "Prapertiag® shall mean and refer to
Lhai-. oarhain real property hareinhaﬁora deacribed, and such
) additipns theretc as way haraaﬁtar_ba bronght wikhin tha

jm:i.sdi:.t:ion of the Mssociation,-

Bection 4, "“Common A:ea" shall msan- all real property
owned by the Aasociation for the common use nnd enjoynmnt cs
of the ownexrs. The Common Axen -to be owned by the Asaocint.ton
‘at the time of the canvayance of the Eirst lot is descxibsa

as Eallowax

Prack 18, Larga Lot No, DRLGOMLGA .
. 8520240451, ¢

. Bection 5. "Ia'ot“ shall mean and rnfar to any plot
of land nhown upon uny =ecordad subdivision map u£ the Propertias ) i
with bha exceptiun of the Common Area. . .
"‘gmation &. "Me!qbe.:“ shall maan and refer ko overy
pecson or entity who holds membershlp in the Aszoclation.

Sechion 7: *Declarant" shall mean &nd refer to

RD! A.C, HILL and GLORIA M. KILL, their suceessc:s or pasigna.
’ I\R'BICLB IX-
PROPERTY RIGHTE .

Sentic;n 1. Owneﬁs' Easements of énjozmenh. Every

owner shall h.své' o right and casement of enjoyment in and

to the Common axea which shall bs sppurtenant to and shall !
pass with the title to every Lot, subject to the following ' .
.provisions: . ) , : '
kikk

. Dbeclaration of- Cuvanants
i ) .
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{a) The right of the Assoclation to suspend the ] . ,
voting rights and right to use of the facilitias b'y' an owner ’ £ ’
for any psriod during which any assessment against his Lot
remaing unpaidx and for a periud not Lo exceed 60 aaya for
any 1nEuctJ.9n of its published rules and :egnlatinns:

' '(b) the right of the agsociation to dedicote or’ T ¢ .
transfer all or any part of tha Common Area to any public - : )
algungy, auth:.:xihy, or ntility for such purpuscs and éubj‘ect
to such conditions as may be ngreed to by the membars. No )
such &edicn.tion or transfer shall bs affe;tive unless &n
instx:\:m.er'xt signod by two-thiras (2/3) of each clags of members -
ngreei.ng ko auah daedication or transfer has been tacorded‘ ’

Beotion 2. Qgh:m!:_w_gﬂgg._ Anj owner mn}' dalagxtu:

_ in accordance w!.th the By-mwz, his right of anoyment to
the Coummod araa and £ucilitles o the members o! his fnmny, S
hin ‘onants, or contract purchasers who residz on the prnperty.

- ARTICLE IIX

) ’MI’M.BERSRIP AND VOTIHG RIGHTB
Section L. Evury owner of a la!: which ‘is subject

(ko assessmunt ahall te a mambu of the Ascopiatipn. Memba:ahip

shell be appurbenant to and muy not ba suparated from ownarshlp
_af any Lot which is subject to assessmant.
. Seckion 2.° Tha Assotiahion ahall have two classes
- of voting n\amberéh.{,é: ’ . )
Clags 3, Claes A members shall bas .

Bll Ownex:n with !:he axoeptton of tha Peclirant and mhall
be entitled to one vote £or wach Lot 'owned, ¥hen more than
;nng percon holds an interest in any Lot, all such persons
ah_an. be met’nhg‘ra. The vokes Ear such Lot shall be exorcised
as' they among themselves datarmine, but in no avent shall

mora than one vote be cast with respect to any Loth

L 123
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"be so expraseed in such aaea, is doened ko covanant znd tgres

in the Properties and for the improvement and maiuntenance
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-Glags B. The Class B member(r) shall

be the Declarant who phall have the majority vote (one more
vote than the total Claas A inembars), The Class B membarship
shall cedge when the Déu:].a:nnt no longar owns property within

the proparties as de.h.ned in. Article 1, Becktion 3 of this

. documant.

- " ARTICLE IV
COV’BH}.\N'I.' lj'QR MAINTENANCE ASSESSMENTS
: Beetion 1, Creatior of the Lian and Parsonal Obligatlion

‘0f_Assessments. The D&claranL, fior sach Lot owned within

tha Propertias, hereby covennnt-.s. and each Qwner of nny Lot

by a.cceptanon of & deed thx:efox:, whether or not ik shall

to. pay to ths associationt {1} ennual assessmenks or charges,
and {2) spegial assessments for capital i:rfp:ovementa, such
nssessments to be established and colledted as herainalter

provided. The annual and specis) aspessments, together with

Anterest, costs, .and remsonable attornsy's fees, shall be

3 charge on the larid and shall be 2 continuing lien upon

the property against which mach such assessment is made.

" Each such assepesment, togather with interest, coats, and

roagonable atborney's fees, shall also be the personal ola.ligati.on
of the person who was the Owner of such prupegty.nt Qhe time
!:lhan?khe aspessment fell duae, The pargsonal obligation for
dsllnqua;zg: aanssnﬁeneu shall not pass to his suocessors in ’

title unless expressly assumed by them.

S8ection 2. FPurposs of Asses ts. The anaessments .,

levied by the Association shall be used exclusively to promota

the, recxeation, health, safety, and welfsre of tha rosidents

of Ehp Common Aresa; and pay taxes and other axpenaes relating
thereto. . ..

whdh
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Bection 3. Specinl Nascssmants for Capital Improvemenks,
In additlon to the annupl assesaments suthorized above, tha

Rescuiation may lavy, in any assessment year, a special aBsessment
applicables to that yaar only for the purpose of defraying,
in whole or in part, the cost of any conptruction, reconsbruction,
‘repalr or replacement of a capital improvement upon the Conmon
Arena, including finzkures and persunal properkty related thereto,
provided that any such sssessment shall hdvs thes pssent of
the pejority .oF the voten oF each class of members who '
zve voting in permon or by proxy at & mesking duly called
for this purpose.

- Section 4. Notlve and Ouortm for Any Action Authorized
Under Bection 3, Written notice of any meatlng cnilad for the

purpose of taking any action nuthorized under Saction A3 or 4§ shall
' s be senj tz; all members not less than 30 days nor mora than 60 days

in advancms of the mecking., At the £lrst such meetiny called, tha’

presenne of members in sttandance-ghall comstltvte 2 guorum.

Seckion 5. Uniform Rate of Nssassmant. MNHoth annual and

specin) assessments must be fixed at a uniform rate for all Lots
ond may be cpllected an a monthly, annual, -or semi~annual basis as

dstermined by the Diractors of the Associntion.

Section 6. Date of Commencement of Annual Assagsmentss

pue Datop, Tha annual nasessmenks provided For herein shall

commenoce as &0 zll Lots on the firat day of tha month Eollowing
the ounveyance of the Common Area. The £irst annnal ospessment
shall be ndjusted according to the number of months remaining
in the calenday year, The Board of Dirsctors shall £ix Q:I:xe
amount of the annual assessment against each Lot at least
thi:t:y {30} days in advance of sach annunl ¥sspesment poriod.

. Weitten notioe of the annual assegsment .shal.l be sant to

‘ svery Owner subject thercko. Tha due dates shall be establishea

by tha foard of Dixrectors.
1122
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Seotion 7. EXfect sf Nonpayment of Assagsments
Remedies of the hasoolation. Any assessment not paid within
thirky {30} days after the dus dote shall bear intersst from

the due dute at the rate of B percent per annup. The Asaociation
mey bring an action at lew against the Owner personally obligated
to pay the nama.. o foreclone the lien against tha property.

No ownar may waive or otherwise escape liability for the
aspessments provided for herein by non-use of the Common Area

or abandonment of his Lot. K member's right to vote shall. .

be suspended oo long ag any assessments are unpaid,

Bection 8. Subordinstion of the Lien to Mortgages.

The lien of the assessments provided Efor herein shall be

subordinate to the lien of any first mortgage. Sale or transfer

of any Lot shall not- affact the assesement llen, However,

the sals or transfar of any -I.ot pursuant to mortgage forsclosure

or any procearding in lieu thersof, ghall extinguish the lien
N 'gg ugch apusssmenks as to payments which bercame dua priox

to such sale ox tranafer. No sale or rransfer chall relieve

such Lot from llabllity for any assessments thereafter becoming

due or from the lien thereotf.

Section 3. Exempt Property. The following property
subjeut to the Declaration shall be axempt from the assesamants
craated herein {a) all properties dediceted to and acceptad
by a local publiec suthoxity; (b} the Common Aren;. {a) =1l
properties owned by @ charxitable or nonproflt orguniuntion
axempt from taxstion by the laws of the State of Yashington)
and (d) all propartiseg owned by Class B mambers until the
Clase B membership ceases, However; no land or improvements

devoted ko dwolling use mhall bs exempt Erom said sssessments.

LT 114
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{b} Approval of aaid plans and spacificntiona
may ba wikhheld if the propomed improvomont ig sk variance
with thess c:ovumam:n-':“:é Approvel may also be wii:hhald ig,
in ¢he opinion of r Ar.cbitechn:al Control Committee, the
proposed improvement will be dstrimantal to tho uommunlty
bgocause af: grading and drainage plan. location and guallty
of ‘the structure on the building sike, color scheme, £lnish
desipn, proportions, shape, heighk, styls, app.:up:intenesa,
material used therxeon, or landscaping plan.

{e} Changer in exterior solor mchemes of all structures
shall be submitbed to the Acchitactwrnl Control Committee
foé appxoval, ‘

) {d} Landownars may appeal apy dacision made by

the Architectural Control Commlhbes to the Board of Directors
of tha FLYING R RANCH.ESTATES, INC., whose decision shall
pe £inmal,

{#} The Architectural contx:oll Committes's approval
or disapproval as reguired in thase covenants shall be in
writing. In the evant that the Committee, nr its designated
repreamentakive falls to approve or disapprove within thirty
{30) éays aftar plans-and specilications have baen submitted
to it, or in any event, if no suit to enjoin tha;?"é_é;;r.i_éi::;'\;aﬂon 2
has beun commasnoed prior to the complatlon therecf, approval
will not be required and the related covenants shall be deemed
to have besan £ully complied with. o .

{£} It shall be the responsibllity of the Azchitectural
Control Commlttee to detormine that improvemsnts have been
completad in accordance with the plans as s\;bmitted and approved,
Buch detormination must be made within 60 doys of the ocompletion
of the improvement and receipt of Noties thereof from the
owner, In the svent the Architectural Control Committes
137
peclaration of Covanants
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shall detarmine that the improvement does not comply with

the plany and opeaclficakicns ns npproved, it shill notify

the land owner within said S0~day period, whereupon the owner,

within szch time as the Azchitectursl Control Committee shall
apecify, but not less than 30 days, shall aither remove or

aJ‘.Car the improvewent oxr tnke such action as the Architectural
' Control Committee shnll d_esigmsta. 1f no actlon by the Architeotural
Control Committee is token within €0 days of the ciaba of
completion of the improvement and notification thereof to

the Architectural Control chmigtao by tha- Owneg; the improvament

shall gonoclusively be deemed to be zatisfactory to the Architectural
Conkrol Committae. ' .
ARTICLE VI
COMHON AREAS
The Declarant shall deed to the Associztion the
Common Areas aus desoribed in Article I, Section 4 of this
Declarant, and the Association shall grant eapements for
useage to ths property ownars of sald Common A:aanh.
ARTICLB VIX

PERMNITTED AND PROHIBITED USES

{1) The work of construction of sll1 building and
strustures shall be pursued diligently and continuwously £rom
commongement of constructlon unti) the structures are Fully
n'ompiehed and palnted., All atructures shsll be completed
B to extarnal appsarence, including Einish palnting, within ‘
32 months Exom d.t_xbs of commencement of the construction untdd’
the Skruckures are fully completed and painted uniess pre-

vented by cause beyond the owner's control.

[TYY IR
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f2) It im the intenticn and purpose of these covenants
"to assuxe that all dvwellings, hangars/gorages, and all other
buildings be of high quality and workmanship substentially
"the szme or bastter than that which could be produced on the
dete these ocovenants are racorded,

{3} All adwellings, yavragas and/or hangars, shall
be of a high quality of woximanship and meterials. The ground
floor living area of ths main residential seructure axclusive
of open porches and yurayas shall not be less than 1,600
square fmmsbt for a one story non-basement type-home; not less
than 1,409 sguare feut for a one story dwelling with basement
‘and not Leaﬁ than 1,800 sguare feet for dwellings of more
than one story. The main residential structure, both interior
and exterior, shnli be completed within ona year fram.aommance-
ment of construction. HNHo composition roofs shall be allowed
and roofing materinls shall either be shake or tile. uUnly
onsite custom £§ilt homes will be allownd and thersfors no
prefabricated, modular °f manufactured homar that are erected
in, gectlions are sllowed. Certain menufosctured kit type houses
howaver that ars of high guality muy be allowed subject to
the approval of tha Archibectural Control Committee as hereinafter
craated, No temporaxy structures including mobile homes
will be permitted on premises during the construction period,
or otherwise.

{a) Structures of a temporaxy nature, such as
mobille hﬁma. trailers, basements, cents, ghacks, garages,
barns or any other out building shall not be usad nor pezmikted
on any'lak ag a residence, sither temporarily or permanently.
Wo structurg shall be erected, placed or altered on any lot
until the construction, plans, and specifications of khe
AREW
boelaration of Covenante
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plan showing tha location with vespect to typography and
£inighad creation have beon approved by the Architestural
Control Commikttee. No fencwe, well, or landscaping shall
be ply:ed in any lot naar to the taxi vays and elear ways
that would restrick ndequa'te clearance for taxing snd low
flying alroraft,
{5} Dwellings and buildipge constructed on Lots
13, 14, and 16 should be of qu;x.lity that will b2 complamenkary
to and not dastract Erom those located on Lok 15 As to Lot
17, tha m:ch{.hectural Control Committea, shall have the right
to waive thess covensnts as to use of said Lot znd number of animals,
{6§) Only ons hanyar shall be azllowed on egach lot

wlth a mximum area of 4,060 sguare fmel per hongar and a

mnximum. haight of 30 feut. Hangar and tlie-down space shall
‘ba used only by the lot owner or residents, their Families

and guegts, No hangkrs shall be the primury use of any lot,
Hangnrs shall tharafore be sllowed only whon accanéory to
rvesidantial homes,

{7} Minimum Bab Backs fox all structures shall
bhe 30 feat from &ll Lot lines and 60 £eat between structures
in acoordance with Plerce County Orxdinance No. 820121,

{8} Except with the approval of tha Architeciural
Conkrol Commlttse, no parsons shzll resids upon the premisesn
of any Lot sntil such time as the improvements to be erected
thevson in pcooxdance with the plans and apecifications approved
by the A:uhi@:acmral Control Committee hove been vompletad.

’ {8} No buildiny vy structure shall be moved onto

ary land ambraced in said subdivision from any land outside

of said subdivision. No crallers mhall be maintoined on

i 2234
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sny building site as a residence. No bullding of any kind
shall be erected of maintained on a building msite prior to
the eraction ©f a dwulling houss thereon, 'nxcept that & garage
or other small buidling of permanent construotion may be
erected for the storing of tools and othar articles, bat
shall not be usad for residence purpoges.

{10} Where it s archltucktnrrally poesible, ull -
garages shall be incorporated in or mude a part of the dwalling
houses. On=-sgite pa:king provisions shall be provided in addition to
garage automobile storage and no pavking permitted on taxd roud'.

(11) K1} buildings shall be constructed in accordance
with ths then applioable unlform buillding codes and other
laws and regulations thst then nppl'y to building on tha intended
lot.

{12} ALl utildties including slectrical, talophope,
gag and ocable telavision whall be undsrgx.ound‘

'ua) No structure, fenoes, walls or landscaping
shall be placed on any ot in such a way as to resirict the
movement of aircraft on the runwoy and/or taxiways.

{14) Exoopt with the approval of the Architestural
Contyrol _cnxmn.ttt:ea, the natural dralnage of any lot shall
not be changed. Driveway culverte for cach lok shall be provided.

(15) Extarior lighting of any sort which la visible
from the street or from any other dwelling housa in this
subdivision shall not be installed withoust first obtaining
the permission of the Architectural Control Committse.

{16) .Use of each lot ip vestricted to residential .
use for ons famlly unit per lo.i:. A family unit consists
of 2 man asd/or woman and childrer of edther ox both, and
may alse lnolude parents and hired help. Any structure or
ascomndntions provided for yuasta, caretakers, or fiamlly
members must be approved by the Architectural Control Committee
and shall not, in any event, be used as rentsl units,

L2 2]

Dacluration of c;venunta 88053 I ODOS

. Paocn 12 R

287




vor  487p0e4 590
VoL D48 R 0442

{17) Mo Fuel tank shall be maintained above ground.
All underground Euel storage tanks phall rc:e;vu approval
from the Pierce County Buillding Department prior te tha

* installation. '

{18) Durlng construction, owners will be rssponsihle
for the immediate repalr of any damage to taxi road, sasements,
culvexts, and utilities adjacent to their lots ag a rasulk
of the constructlon activities, nassociation chall hava tha
right to make sald repnira and bill the owner therefore,
and .uzmn vocaipt of said hilling, the dwner will pay the
same, )

{18} All animals shall be 'x;'estricbad to and confined
to nnnh.lct owners property. There shall be no sommercial
astivity in regard to animals such as dog .kénnels, bo’n':ding
sbables, stg., Noise orsating animsls and fowl, such es geesa,

-pancoc)ca, roosters and lnosssantly backing dogs, day nr" night,
will not be permitted. Horames are tc be ridden ow Owner's
_property and pot on undeveloped arsas. Manurs shall not

bes dumpad on osdjacant property and aceumulations thersof

shall ba stored away from nelghboring property and pardodically
removed, No poultxry or sWine shall be permitted. Animals
will ba permitted &s followsi total of two dogs and two

orts, Ferm animalg including horses, gooks, llama, ets,,

total ©of 2 animals per 2 ncres, 3 per 5 acres, and 4

for more than S acres, Horses are to remain on Owners property
and shall not ba permitted on any undevelopad mrea; vhlle
making egress to main road, horses shanll be limited to the
egpement grea adjacent to the taxi way/road and no pot helinyg
npor litteving by animals will be permitted, Clean up ghall

be the respongibility of tho indivioual user,

E22 2] ’
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{20} Ho garbage, r=fuse, rubbish or cuttings shall
ba deponited on or loft on the Lot promises uniess placed
in an attrackive container suitably located and screened
£rom public view. No building material of sny kind shall
be placed oxr stn:ed. upon any property in said subhdivision
until the Owner is ready to commensce construction, a;-xd then
such material shall be placed within the property line of

, the bulldng site upon which strustures are to be eracted,

and shall not be placed on the tuni/road way.

{21} No noxious or undesirable thing; or undesirablo
use of the proparty in sald Addition, whatscever, shall b
permitted or m'e_xint»in-rd vpon said building sites in said ’
nddition. If the Architectural Control Committes shall determine
what .t_rads, business or use is undesirable or noxious, such
determination shall be conclusive.

: {22} No signs of any kins nor for any uses, éxémph
public notice by a political divisiun of the state, or awm
raquired by law, shall be eracted, posted, painted or displayed )
on any bullding u{.te ot portion of this subdivision whatooever,
Provided however, Lthat any buildar muy ersct and display
signs during the perled he is buiding and selling property
in aaid subdivision, and thet any owner wishing to sell his
or her home may place one slyn, not larger than 400 sguare
inches, advartising the pruparty for rent or sale.

{23} 011 d8xilling or ail devslopment operations,
refining, mining opexations of any kind or the operation

of quarries, gzravsl uand sand pits, soll removing or, top

50il stripping shnll not be permitted un any of the building
sites of the subdivison described heroin.

ddrded
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{24) Except with the permisgion of the Architectural
Contol Committeec or except as may be neceseary in connecticon
with the construotlon of any improvement, no excavation shall
be made nor shall nor dirc be removed from & Lot hersin,

{25} Mo v;aibla or audible trade, craft, business,
profession, commerclal, or similar activibty of any kind shall
be conducted on any bot, nor shall any gaocis, aquipment,
vehicles, matarials or supplies ussd in :xonnnm:i;m with -any
trade, service, or business be visibie or audible from &ny
lot. Home omcupntiens as dofined by the Plerce County Zoning
Code, Ssction 9.03.340 that do not otharwizms conflict with
these covenanks are allowed, No other commercial or business
usés shall bo allowsd.

{26) Hotorcyocles, mopeds, all terrain vehiocles
and similar vehicles will not ba permitted exoept vn Owners
proparty or on main ingress and egress roatiways. No such
velitelas shall be'allowed on toxi ways, clear ways, or run
ways at any time, ) .

{27} Large construction equipmant shall not be
parked or stored on or trassported to and from any lot except
vhan nacessary durlng puriods ¢©f construction.

(28] Mo disabled vehizles or junk cars shall be

maintained on any laot;, howover this dose not inclutie antiquss

‘or o:char collectibles which are suitably housed.

{29} Plagpolas, radic or telesvision antennasz or
otliax structures are not toc exceed 30 feek above ground level.

{30) No inalviduzl woter supply system shall bo
permitted on any Lot unless such systom i locnted, constructad
and eguipped in accorfance with btha roquiraments, ostandards

and recommandations of tha Plevea County Health Dupartmenk.

AkkE
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hp.pruval uf sucly systems a3 instnlled shall be obiuined fzom
such authority. Lots 1 through 12 and Lot 14 of pierce Councy
Large Lot }BB1CH40451 shall be subfiech to that gartain Agreement
dated the 23rd day of February, 1987, by and betwsen the
Doolarant and tho Clty of Bonney Leks, which Agreement is
ahtauhgd to theae Covenants and designated -Bxhihit "aA% ang
incorporated herein by reference as though Fully sot Eorth.

{31) Alrcratt shall have xight of way ovaer all
moving traffic whather it be avtomobile, motoreycle, bicycls;
horse or pedestrian, .

{32) Tho taxiwey is for the sole purpose of alroxaft
taxiing ‘to and from the runway, '

{33) The maximum spaad for-alt vahicles within
tha development ahall be 10 mileas paor hour with the exceptlen
of airplanes taoking off and landing on the runway. )

{34} Ths clesr way ared is sn entansion of parcsl
18, the runway, to the Westsrn line of Large Lot Subdivision
Boundary. Thie ares shall remain alear of bullding constructkion,
overhead wirea', or Bny objecks hazardous Lo lc’m £lying arxriving
and deparking mircrafk. ’ .

{3E} following extended perlods of rain or fwnvy
frost, lopd resktcictions may be ifmposed by the Assosoiation
limiting use of taxl roed to alrcxaft and automobiles,

{36) PLYING H RANCH ESTATES is llsted in the washington
State Ba::onuutica Directurs ap » privete alrport restricted
to the use of residential members snd their gueats, Normal
treffiec pattern procedures will be adharsd to consistent
vith safety and prevailing wind conditions, ¥Noige abatement
provedures will be followed by nrxiving and departing eiroraft
consistent with safely limitationn of siroraft amd 'exiuting

veakher condltions,

kK
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{37) No commerclal Elighit inslructions will be

poxmitted,
{38} There shall be no ultralight operations, glider

v, ' nperations, hob air balloon operations or sky diving activitiss
: without the prior approval of the I&nociatién. '
{39} Tie~downs are restricted to homeowners privately
basod airoraft, howewver, tie-downs for transisnt guests of
rasinents are parmitted for a Limited period of time, which
shall be determined by the Associmtion.
{40) Usa of runwey may bs occaslonally rastricted”

+ by the Assooiztion for ohort pesriods .fullowing rapld fresze-
thaw conditions or extended pericds 'of heavy :ain.fall to
prevent runway surface damage, Closures of short duration -
will be indicated by Placzment of conas on rux;vny and taxiwny.

(41‘} Aircraft/PFlight Operations shall be subject

. to tha fnllowing rastriotlons and covenants,

{a) FLYING H RANCH ESTATES ie listed in the

co Haahi.ngh.on State heronsutics Direstors as & private airport

ragtricted ko the use of residantial membors and gunasts,

{b} Normnl trafElc pattern procedures shall
be adherod to conelstant with safely and provalllng wina
conditions.

{e} Nolse abatement procedures shall be followad
by srriving and departing usircraft coneistent with safety
limltations of siroraft and existing weather sonditions,

{d) No dommercial Filght instructions are
parmitted.

{a) No ultra~light opsxations, gllder operstiong,
hot sir baslloon operations, or skydiving activites ars pormitted.
Bxcoptions to any of the above for occaoional uss b}; guests
of regldents must have prior approval by the Association,

(332

Declaration of Covenants

i Page 17 8B05310005

cor m o

292




voL 487mird 535
¥ou D438racedg4"y

.

{£) Tie~downs axe regtricted to home owner's
privately based aircraft. Tle-downs by transisnt guéste
of residents are permitted for limited pexind of time, which
shall be determined by the Association:

{g} Use of runway may be sccasionally reatricted
for short periods following snow rapld fraeze~tbaw conditiona
or extended periods of heavy r‘ainfnll t£o provent runway surface
damege., Clogpures of short duration will be indicated by
placement of cones on runway and taxl way,

th) Ho use of the property shall be made for
commercinl compotitions including but not limitsd to ultra-
1ight £lying, skydiving, flight lnstkuctlon, gilders, halicopters
and stunt flying inskruction, )

{i) A1l tekeoffs and landings shall be in

an easternly and westernly direction. Arrival and departura

patterne will be established accordingly.

{3} Only lot owners, rasidents and their gussts
shall be allowed to use the airstrlp except for amcrgency
lanadings. ’

{k} ‘he landing strip and taxiways shall ba
kept in ygood state of tﬂpai'.z' at all times, The snrfact of
the landing strip shall) be maintsined in a mannor so ag to
be dust free.

(1) There shall be no stunt flying in this
ganaral area whatsoever, BAll f£lights including aerobatics
originnting from this airstrip shall be conducted in mecordance
with FAA regulaotions,

{m} There rhall be no open £ly-ips to and
from this propexrty.
phd
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{n} Tha awner of the property or his succaascr
in {ntonest shall provide for notification of all partias
Elying in and out aof this private alxport of the concerns
relating to tho dairies in the area in the use of variable
speed propellexs ox other high-pltched engines, and that
noise abatemant procedures be foliowed as herein provided.

{42) The propertiss herein are hereby restricted

. ko allow a maximum of 24 lots un tlie 119 acres, and no lot

shall be smaller in eize than 2 acros,

{43) All lots shall be raesidential with 8CCeysury
airoraft-related facilities allowed,

{44) ALl use of ths aireraft facllitiss inclvding
taxivays and runways shall be uonducted in nccordanae with
FAR regulatioéns., .

{45} Lot ownurs mssume full rosponeibllity for )
and hold the Dsclarant, his heirs, suocanscrs and- assigns,
and the Association, harmless from.any and all liability,
claims, damages. and costs of any kind whatscever For injury
tn or death of any person or persons, and for losa, damage
or desbruction of whotsosver kind or nature to any proparty
o¥ned by snothor mamber or any other person or psrsons cocuring
in conneption with or in any way incident to or arising out )
of the operation of the member's or his guestls dircraft.

{46) Xt shall be the sole rasponsibility of each
individual Owner to warry liability insurance for their protection

relativa to death or injury as & result of alroruft operaktion.
[ 2234

Daclaration of Covenants

Page 19

8805310005

294




.V 4B7muel507
viL 0438ns: 0449 -

{47} 'H;mha:s of the Associztion shall make known
‘to thedr guests and family mombors tht provimiscs of the
.covanamts »nd restrictions contalned herain and shall be . ‘
responsible and limble for their actions. ’ i
{48) ‘The Association shall have the right to enfores,
by any proceeding at law or in egquity, all rastrictions,
cunditions, oovenants; ressrvations, liens and charges now
and baraafter imposed by the provisions of this declaratien,
Fallure of the Associrtion to enforce any sovenasc or restriction
- \;&:ain contained shall in no ovent be deemad a walveyr of
the right to do so thercaftar.
{43) Invalidation of any ons vf thess covenants
or restrictlons by judgment or Court Order shall in no way
affect any other provisions which shall remain in £ull forca
i and affect.
{50} .The Declargnt oz the Association shall not
be held lisblae for closurs or restrictions impsped by Pieroce
County on band Usa Permit UP3-83 ns a result of non—-compliance
with conditions contelnad herein, as anh'torhh in Artincle
X, ’
{51} Any violations of the provisions of thuge
covenants whinh a're not corrected within sixty {60} days
after raceipt of written notice of such viclation from the
Assogiation shall lnour a panalty for such violation at the
rata of Ten Dollars (§10.00) por duy efter the explration
. of such aixty (60) day peried, which penalty ahell bs & lien
agaeinst the ot owned by the violator,
{52) “This property is subjext to tha oevenants
aund restrictions set forth on Plarpe County Largs Lot Rumber
1156, Plerce County Auditor's Fee No. 8510140451,
e, )
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{53} The propertios herain shall be malntained by

tho membezs in conformity with standards established from time

+ to time by the architectural coptrol committee. Baid rulesn

regulntions and guidelines shall relate Lo :;luintenanca of the

premizen, lneluding easemant mraas.

RRPLCLE  VILI

beclarants ghall have the right to amend this Deelaration

of Covenants, Conditions, and Rustrictions, including any of

the Covenants, during the first two years'after the duta of

the recording of these Covensnts. Thereafter; this baclaration
may be amended by an affirmative vote of a majority of all
Class A mnd all Claas B. members.

Class B members.

DNTED thia ;-'Zﬁ}_s_ aoy of __ N Q\.?{ . 1387, :
P B
T4

STATRE OF WABUINGTON ;
County of plsroe }

Qn thin Qay purnonally appssred bafore me, ROY A.C.
HILL and GLORIA #, HILL, to me known to be the individuols
daporibad in and who exscouted the'within and foregoing instrument,
and acknowledged thot they slgned the same un thelr free and -
voluntary act and deud, for the uses and purposes thersin mentioned.

hand pnd official seal this Sl

TVEN jund
day of ﬁu (3 o

a8,

/

shak
pecinration of Covenants
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AMERDMERT TO DECLARATIOH OF COVERANTS, CORDITIORS, ARD RESTRICTICHS
RECOHDED UHDER AUTITOR'S YEE 1o, 87073105kl

ARTICLE IV,

fnntdlen 7 shall rend an fnllown: A lote feoe of §25,00 will he
charred for any nnsessment not reid hy due date, and nny senosement not
paid within thirty (30) doys after the duo éate shall heor intoreat from

the dee dote ot “he rate of 10 percent per zpnum, Tho  Aosocintion may "

bring on notion nt law sgainot the Cwner porsonnlly oblipated to noy the

same, or forecloss the lion ngninst the property. XNo owner mny widve or
otherwice nzcapt limbility for the aanossments provided for hersin by non-
use of the Common Ares or abandonment of his Lot. A member's right to
/ vatn ohalld e nmetpandad oo lone nn Bny annecnrankn are unpnidd,

ARTICIE VIT, '

{2) to rony as follews: It is tho intention and purposo.of these

covenants to asssure that ell dwellinms, hongars/marnmesm, ond all cther
buildings be of a high qunlity snd vorkmanship ns determined by the Com-
mittee so ns not to.deprosints the value of surrounding proportica,

{3) omend ns follewst ,,.Tho pround floor Living aroa of the mx;in‘
recidontinl structure execlusive of open 'purciwu and nnrnf:ea nhall be not
less than 2,000 aquare fect for onc~story ramblor typre homes and not less
than 1,800. squbroe feet for a daylipght-tssement homn., Dwellings of more
than one stery shall totol not loss than 20600 squnre feot,...

amend further as follows.,,.,Ho compasition roofs uhnll' be nllowod
and roofing metorialn shall be either shoke or tile or other materinl as

K]
may approved hy the Committoe, /

{32) to rond ns follows: The toxivny and taxiway cnaemont de for
the sole purpose of aircraft texidng to ard from the runway. No other

vehicles or animnls will bo prrmitted at eny tdme.

IREK . * \éé §
Deslaraticn of Covonanto \'-r ?_
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(53) To road na fodlows: The propertics herein ohall bo mointnined
by the membara in coenformity with astandards cotoblichod from time to iime -
by the Ax-c):itt-ln turnl Contrnl Committec, S5aid rulos, rexulntionn .nnd ruido-
lines sholl rolnto to maintennnce of the premises, including onnement
areos. Thio covonant includeo hut is not limitod tc tho renersl nppoar~
anca and overnll mnintenanco of casch lot owned as rolnten to rroany

arcna, ttc,

STATE OF WARBNINGTQH )
County of Tierce ) X

On this day pernenally oppocred bhafore me, KOV A."L’ “ 10T an
GLORIA M, I'ILL, to me known to be the 4individunla doseribed in and who
exocuted the wilain and foregeing innkrument, and avicnawledred that they
signed thé same a5 thelr free and voluntary ast and doad, for.the uaca and.
purposes therein nmentioned. '

GIVEN under my hand ond officinl sonl this (% day of

}),_‘%,_, 19fe,

sed e
Declaration of Covenanta
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COURT OF APPEALS, DIVISIO%\I

i

i—(*‘

S

[N S

OF THE STATE OF WASHINGTON; Q"\' —

FLYING H. RANCH HOMEOWNERS
ASSOCIATION, a Washington non-profit

corporation, No. 37536-2-11
Appellant.
and AFFIDAVIT OF
SERVICE

JAMES L. GEARY and JANICE GEARY,

husband and wife; and U.S. BANK

NATIONAL ASSOCIATIONN.D.,
Respondent,

TALIS M. ABOLINS, being first duly sworn on oath, deposes and
says:

That on the 15" day of August, 2008, he caused to be hand
delivered true copies of the Brief of Appellant and Motion to Extend Time
for Filing Appellant’s Brief on file in the above-entitled matter, in an

envelope addressed to below stated as follows:

Klaus Snyder
Snyder Law Firm LLC
920 Alder Ave., Ste 201
Sumner, WA 98390
TALIS M. ABOLINS
Affidavit of Service

G:ADATA\D\TMA\0 Appeals\Flying H Ranch HOA 31008.001\Affidavit of Service.wpd
1



SUBSCRIBED AND SWORN to before me this /6 —day of
August, 2008.

\\“‘\‘D L "" L@ - ¥
S Qw..,&’o_’ Printed Name: fhe l'ado L. Leg .t
S . OTA%?%%’E NOTARY PUBLIC in and for the State of
P 5)’ - Washington residing at 7] . Sy
: 4% Py LIC § S s My commission expires: )-2-12_
’-.."?f"-? @ - BT
e, 00500808 ~
‘e, , wm\é‘\’t\‘
“0ppp0000"
Affidavit of Service

G:\DATA\D\TMA\0 Appeals\Flying H Ranch HOA 31008.00 1\Affidavit of Service. wpd
2



