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I. ERRORS AND ISSUES 

A. ASSIGNMENTS OF ERROR 

1. The trial court erred by denying the Homeowner 

Association's summary judgment motion for the 

injunctive relief and other remedies available for 

violations of the Association Covenants. 

2. The trial court erred by interpreting the covenants 

"most strongly against" the ~omeowners 

Association, rather than in a manner that furthers 

the homeowners' collective interests. 

3. The trial court erred by granting the Gearys' 

summary judgment motion, and concluding that 

the prohibited composition shingle roofing was 

deemed "approved" even though the Gearys were 

repeatedly told that composition shingles were 

prohibited. 

4. The trial court erred by concluding that the specific 

and non-discretionary prohibitions in Covenant 



Article VII can be deemed "approved" under 

Covenant Article V, which only governs 

discretionary approvals of paint schemes, and 

plans and specifications for structures. 

5 .  The trial court erred by failing to address the 

Geary's Covenant violation under the standards for 

injunctive relief. 

6. The trial court erred by granting attorney's fees to 

the Gearys for time spent on the unsuccessful 

claim that their composition shingle roofing was 

not "composition roofing" under Covenant Article 

VII(3). 

B. ISSUES 

1. May a Homeowner's Association enforce its 

Covenants against a homeowner who defiantly installs 

prohibited composition shingle roofing despite notice of 

the prohibition and directives to stop the work? 



2. Should the Association's covenants be 

interpreted in a manner that furthers the homeowners' 

collective interests, rather than "most strongly against" 

the Association? 

3. Do the nondiscretionary prohibited uses of 

Covenant Article VII(3) apply to homeowners without 

regard to the discretionary consent to construct 

procedures applicable under Covenant Articles VII(4) 

and II? 

4. Is Article 11's default approval provision 

properly limited to the Architectural Control 

Committee's discretionary review of: (1) those structural 

projects requiring submission of plans of specifications 

for discretionary approval; and (2) those projects where 

the owners actually submit plans and specifications for 

discretionary approval? 



5. Should the trial court have applied the 

standards for injunctive relief to the Gearys' use of 

prohibited roofing materials? 

6. Should the trial court have denied the 

motion for attorney's fees where the Gearys' arguments 

were without merit, and where there is no basis for the 

award in the Covenant? 

11. STATEMENT OF THE CASE 

1. Facts 

The Flying H. Ranch Homeowners Association is 

a non-profit corporation that manages the properties of 

the Flying H Ranch. The Ranch properties were 

originally owned by Roy and Gloria Hill. In 1974, the 

Hills recorded a Declaration of Covenants, Conditions 

and Restrictions (Covenants) to govern the Flying H 

Ranch properties. See Appendix: CP 276-296; CP 37-38 

(1989 Amendment to Covenants); CP 125-127. The 

Covenants establish a unique private residential 



community of 24 custom built homes. Each home has an 

aircraft hanger and taxiway easement to the Ranch's 

private airport. Covenant Article VII(36), (42) and (44); 

CP 291, 294. The Covenants are "for the purpose of 

protecting the value and desirability of . . . the real 

property" within the Flying H. Ranch Estates. CP 276 

(recital). 

Permitted and Prohibited Uses. The Covenants 

detail a set of "Permitted and Prohibited Uses" binding 

on all homeowners. Article VII(1) through (53); CP 284- 

296 and 37-38 (amending Article VII(2), (3), (32) and 

(53)). Many of the permitted and prohibited uses are 

specific, objective, and nondiscretionary. For example, 

the roofing covenant expressly prohibits composition 

roofs, and expressly permits tile and shake roofs. 

Covenant Article VII(3). Several provisions govern 

aircraft operations. See, e.g., Covenant Articles VII(3) 

(4) (taxi way clear zones), (6) (hangars and tie down 



space), (17) (underground fuel tanks), (29) (no structures 

taller than 30 feet), (3 1) through (4 1) (additional aircraft 

related use restrictions); CP 284-296; CP 37 (as 

amended). For instance, "flagpoles, radio or television 

antennas or other structures are not to exceed 30 feet 

above ground level". Above ground fuel tanks, and walls 

restricting clearance for taxing and low flying aircraft are 

also prohibited. Article VII(4), (12), (17), and (29); CP 

286-288,290. 

In addition to specifically permitted and prohibited 

uses, Article VII identifies some uses subject to 

discretionary approval by an Architectural Control 

Committee (ACC). The Covenants contain several 

discretionary standards for a value enhancing uniform 

regulation of all homes. See Covenant, Articles VII(53) 

and V, Section 2(b); CP 38, 283. For example, while tile 

and shake roofs are specifically permitted, the roofing 



covenant allows the ACC to approve "other" roofing 

materials (such as metal roofing): 

No composition roofs shall be 
allowed and roofing material shall be 
either shake or tile or other material as 
may [be] approved by the Committee. 

Article VII(3); CP 37. Thus, a homeowner would be 

allowed to seek ACC approval of metal roofs, for 

example. 

Discretionary Approval of Structures. The 

ACC has a special role for discretionary approval of 

plans and specifications for structures. Under Section (4) 

of Article VII, homeowners are prohibited from erecting 

or altering structures on any lot 

until the construction, plans, and 
specifications of the plan showing the 
location with respect to topography and 
finished creation have been approved by the 
Architectural Control Committee. 

Article VII(4); CP 286. The ACC's role in approving 

structural plans and specifications is further defined in 



Article V. CP 282-284. The ACC was created to act as 

"Administrators of the provisions of this Article [V]." 

Covenants, Article V, Section l(a); CP 282. Article V 

reiterates a homeowner's responsibility to seek ACC 

approval of plans and specifications for buildings or 

other structures. CP 282, Article V, Section 2 

("Approval of Plans by Architectural Control 

Committee"). The approval process begins when the 

owner submits plans and specifications showing: 

(1) the size and dimensions of the 
improvement; (2) the exterior design; 
(3) the exterior color scheme; (4) the 
exact location of the improvement on 
the lot; (5) the location of driveways, 
parking areas and fences; (6) the 
scheme for drainage and grading; and 
(7) proposed landscaping and fencing. 

Covenants, Article V, Section 2(a); CP 282. The ACC 

has the discretion to withhold approval "of said plans and 

specifications" if the structural improvement will be 

"detrimental to the community" because of: 



grading and drainage plan, location 
and quality of the structure on the 
building site, color scheme, finish 
design, proportions, shape, height, 
style, appropriateness, material used 
thereon, or landscaping plan. 

Article V, Section 2(b); CP 283. Under Article V, an 

owner must also seek the ACC's discretionary approval 

of "[clhanges in exterior color schemes of all structures 

. . ." Article V, Section 2(c); CP 283. 

Under the Article V process, the ACC must 

exercise its discretion and issue a written approval or 

disapproval "within thirty (30) days after plans and 

specifications have been submitted . . . " Article V, 

Section (2)(e). If the ACC fails to make a timely 

decision, or fails to file a lawsuit to enjoin the 

construction, approval is not required and the project is 

deemed compliant with the Covenants. Article V, 

Section 2(d), (e) and (f); CP 283-84. 



Roofing Standards at Flying H. Until recently, 

the Flying H Ranch enjoyed uniform compliance with its 

roof covenants. On at least three occasions, homeowners 

considered the use of composition shingles, such as those 

manufactured by GAF Materials Corporation. See CP 

56-57; CP 199-200. In each case, the owners (one of 

them a member of the Board of Directors) were advised 

that the GAF composition shingles were prohibited. CP 

57; see also CP 1 12, 1 16; CP 197-200. In each case, the 

owners complied with the Covenants and installed 

roofing materials permitted by Article VII(3). CP 198, 

lines 1-5; CP 200, lines 1-3; CP 297-300. 

Tom Groce was one of the owners who asked to 

re-roof with composition shingles. Mr. Groce made his 

request after learning that the "Fire Free" roofing tiles on 

his roof were defective, and the subject of a 1999 class 

action lawsuit. CP 39-43, 173- 174 (settlement notices); 

CP 195-196. After being informed that composition 



shingles were prohibited, Mr. Groce success~lly 

replaced his "Fire Free" roofing tiles with roofing 

permitted under Covenant Article VII(3). See CP 196. 

The Gearys. In 2003, the Gearys bought their 

house from Jim Lang after "reading and understanding" 

the Covenants, and after reviewing a roof inspection 

report. CP 129, 88. 

In the summer of 2005, the Gearys learned that 

they needed to replace their roof. CP 20, Par 4. Mr. 

Lang had sole the Gearys a home with the "Fire Free" 

roofing tiles. CP 195-196. Although the Gearys had 

reviewed a roof inspection report, they apparently did not 

realize that the roof had "Fire Free" tiles. CP 88; CP 

195- 196. The Gearys began researching their "best" 

option. See CP 73. The Gearys' roofing contractor 

estimated $55,000 for a tile roof. When the Gearys 

explained that their house could not support traditional 

tile, the contractor steered the Gearys away from lighter 



tile roof products. CP 73. The Gearys did not like the 

warranty for lightweight tile, and also found shake 

undesirable because it was flammable and would require 

vents. See CP 73, 144. Of all the available products 

considered, the Gearys determined that "Grand Sequoia 

Shingles" was the "best product" for their home. CP 

144, 145,204. 

The Grand Sequoia spec sheet confirms that the 

material is a "composition" roofing "shingle". CP 158- 

161; CP 128. The Gearys' roofing consultant also 

confirmed that Grand Sequoia is composition roofing of 

inferior quality to tile roofing. CP 12 1 - 122. 

On February 28, 2006, the Gearys asked the ACC 

to approve GAF composition roofing shingles. The ACC 

promptly informed the Gearys that the GAF product 

could not be approved because it was prohibited by the 

Covenants. CP21, par.s 5 and 6. 



On April 15, 2006, the Gearys threatened to sue 

the Association. CP 25-26. On April 25, the Gearys 

issued a letter to the Board indicating they would proceed 

without Board approval or a change in the covenants. CP 

144. The Gearys began stocking their airplane hanger 

with the composition roofing material. CP 22, par. 9. 

The Association sent a letter to the Gearys stating 

that they were in violation, and if the violation were not 

corrected within 60 days, they would be subject to 

penalties pursuant to the Covenants. CP 23, par. 1 1. The 

Gearys were visited by Board members and specifically 

told to stop roofing with the prohibited materials. CP 22, 

par. 8; CP 84. 

During the discussion, Mr. Geary understood that 

the Board would be reviewing the situation. He also 

believed that the issue would turn on a judge's 

interpretation of "composition" under the covenants. CP 

84; see Article VII(3). He stopped his work. He later 



sent a letter to the Board asking that the Covenants be 

amended to allow his composition roof. CP 28. 

The day after his meeting with the Board 

members, Mr. Geary called Home Depot to cancel his 

order for the composition roofing work. CP 84, lines 16- 

17. Home Depot informed Mr. Geary there would be a 

cancellation fee and that he should move forward to 

avoid the risk of bad weather. See CP 84. At that point 

Mr. Geary decided to resume his composition roofing 

project. CP 84, lines 22-23. Geary completed the project 

by May 4,2006. CP 257. 

Covenant Amendments. In December of 2006, 

the Flying H Ranch held its annual meeting and the 

membership failed to approve the Gearys' request for a 

Covenant change. See CP 24. In August of 2007, the 

Board cooperated in another owner's request for a vote 

on a proposed amendment to Article VII(3) that would 

eliminate the prohibition of composition roofing. CP 



1 14, 1 17-1 20. The owners of the Flying H Ranch again 

failed to pass the proposed amendment to their 

Covenants. CP 7 1, 1 14, 1 17- 120. 

2. Procedural History 

After the Gearys' proposed Covenant amendment 

failed, the Flying H. Ranch Homeowners Association 

commenced this action. In its Complaint, the 

Association sought a court order directing the Gearys to 

bring their property into compliance with Covenant 

Article VII, Section 3. CP 3-6. The Gearys answered the 

Complaint, and alleged affirmative defenses and a 

counterclaim. CP 7- 12. The Association replied to the 

counterclaim, and moved for summary judgment. CP 13- 

18; CP 19-28. The Gearys were granted a continuance of 

the summary judgment hearing, and the parties stipulated 

to the Gearys' filing of an amended Answer. CP 60-61; 

CP 246-25 1. 



On November 16, 2007, the trial court granted 

summary judgment in favor of the Association. CP 252- 

254. The court ruled as a matter of law that: 

defendant Geary is hereby in violation 
of the Covenants, Conditions, and 
Restrictions as relate to the Flying H. 
Ranch subdivision, to wit, Article VII, 
Section 3, by using composition 
roofing material on the improvements 
located on defendants' property. 

CP 253. The court dismissed the Geary's counterclaims 

and affirmative defenses with prejudice, and reserved for 

motion or trial the questions of remedies for the violation 

(such as injunctive relief ordering the Gearys to remove 

composition roofing), and attorney's fees. CP 254. 

On December 7, 2007, the Gearys moved for 

summary judgment. CP 255-265. In their motion, the 

Gearys relied on Washington state authority standing for 

the proposition that restrictive covenants are in derigation 

of the policy favoring free use of land, and any doubts 

should be resolved in favor of the free use of land. See, 



e.g., CP 258, lines 10-14; 262, lines 14-15. The Gearys 

argued that their composition shingles were not subject to 

enforcement because they completed the installation 

before the Association started its lawsuit. The 

Association responded with its own Motion for Summary 

Judgment, asking for an order directing the Gearys to 

replace the prohibited composition roofing material, and 

for other relief as allowed under the Covenants. See CP 

269-275. After reviewing the briefing and arguments of 

counsel, the court granted the Gearys' Motion for 

Summary Judgment. CP 328 -329. The court recognized 

inconsistencies in the Covenants, but concluded that any 

ambiguities or inconsistencies must be construed "most 

strongly against the drafter, which would be the 

homeowners association." See Verbatim Report of 

Proceedings (VRP), pp. 3-4. 

Under this standard the trial court ruled that the 

Gearys : 



are in compliance with the 
Declaration of Covenants and 
Conditions and Restrictions (CC&Rs) 
of the Flying H. Ranch Homeowners 
Association since the board did not 
enjoin the Gearys' roof installation 
before its completion, as provided in 
the Article V, Section 2(e) of the 
CC&Rs. 

CP 329. The court further ordered that the Association's 

action be dismissed, reserving the request for fees and 

costs by the Gearys. CP 329. The Association moved 

for reconsideration of the court's ruling, and opposed the 

Gearys' request for attorney's fees and costs. CP 330- 

3 58, 370-379. The court denied reconsideration and 

awarded $26,395.00 in attorney's fees and $419.00 in 

costs to the Gearys. CP 395-403. 

The Association timely filed this appeal of the 

order denying its Motion for Summary Judgment, the 

order denying the Motion for Reconsideration and second 

Motion for Summary Judgment, and the award of 

attorney's fees and costs. CP 404-416. 



111. STANDARD OF REVIEW 

A trial court's summary judgment rulings are subject to 

de novo review. Viking Properties, Inc. v. Holm, 155 Wn.2d 

1 12, 1 19, 1 18 P.3d 322 (2005). In reviewing the evidence, the 

trial court must consider the evidence in reasonable inferences 

therefrom in a light most favorable to the non-moving party. Id. 

Summary judgment is appropriate when, after reviewing all 

facts and reasonable inferences in the light most favorable to 

the non-moving party, there are no genuine issues of material 

fact and the moving party is entitled to judgment as a matter of 

law. CR 56(c); see also Wilson v. Steinbach, 98 Wn.2d 434, 

437, 656 P.2d 1030 (1982). 

The interpretation of a restrictive covenant is a question 

of law that the courts generally review de novo. Wimberly v. 

Caravello, 136 Wash.App. 327,336, 149 P.3d 402 (2006). The 

court's primary task is to determine the intent of the covenant's 

drafters. Wimberly, 136 Wash.App. at 336, (citing Hollis v. 

Ganuall, Inc., 137 Wash.2d 683,695, 974 P.2d 836 (1999)). 



Basic rules of contract interpretation apply to the review of 

restrictive covenants. Wimberly, 136 Wash.App. at 336; see 

Hollis, 137 Wash.2d at 695-96, citing Berg v. Hudesman, 1 15 

Wash.2d 657,666-67, 801 P.2d 222 (1 990). Courts must 

generally give words in a covenant their ordinary, usual, and 

popular meaning. Hearst Commc'ns, Inc. v. Seattle Times, 154 

Wash.2d 493, 504, 11 5 P.3d 262 (2005). 

If the covenants are ambiguous, the courts will adopt the 

interpretation that favors the collective interests of the owners, 

and preserves their reasonable expectations. See Viking 

Properties, Inc. v. Holm, 155 Wn.2d 1 12, 1 18 P.3d 322 (2005), 

Riss v. Angel, 13 1 Wn.2d 6 12, 934 P.2d 669 (1 997), Lakes at  

Mercer Island Homeowners Ass 'n v. Witvak, 6 1 Wn.App. 1 77, 

8 10 P.2d 27 (1 991), rev. denied, 1 17 Wn.2d 10 13, 8 16 P.2d 

1224 (1 99 l), and Green v. Normandy Park, 137 Wn.App. 655, 

15 1 P.3d 1038 (2007), rev. denied, 163 Wn.2d 1003 (2008) 

Ambiguity exists where the meaning of a covenant is uncertain, 

or two or more reasonable and fair interpretations are possible. 



See FKhite v. Wilhelm, 34 Wash.App. 763, 771, 665 P.2d 407, 

review denied, 100 Wash.2d 1025 (1 983). 

IV. SUMMARY OF ARGUMENT 

With the increasing pressures of urbanization, 

Washington Courts have recognized the importance of 

interpreting homeowner association covenants in a manner that 

will help preserve the collective interest of the owners in 

uniformity and architectural control. In this case, the trial court 

applied the incorrect legal standard and construed the 

Covenants "most strongly against" the homeowners association. 

The Association respectfully asks that this Court reverse 

the trial court, and recognize the Association's unambiguous 

right to enforce the Covenants. Composition roofs are clearly 

prohibited, and are not subject to the ACC's discretionary 

approval procedures. The Gearys made a calculated and defiant 

decision to proceed with shingles, and cannot frustrate the 

purposes of the Covenant merely because the Association 



waited until after the proposed amendment failed to bring legal 

action. 

Under Riss v. Angel, the provisions that govern a 

discretionary consent to construct provision cannot operate to 

defeat the non-discretionary and specific prohibitions that serve 

to protect the reasonable expectations of other homeowners. 

Preventing the Association from enforcing the Covenants 

would lead to absurd and unjust results, and would encourage 

opportunistic homeowners to willfully attempt to complete 

projects that are clearly prohibited. This case should be 

remanded for appropriate application of the standards for 

injunctive relief, with an appropriate consideration of the extent 

to which the Gearys are innocent parties, as opposed to 

individuals who made a calculated decision to proceed with a 

project that was clearly prohibited. The award of attorney's 

fees should also be reversed. 



VI. ARGUMENT 

A. The Covenants Unambiguously Grant The 
Association A "Right To Enforce" The 
Prohibition Against Composition Roofing. 

The Association is entitled to enforce its 

Covenants against the Gearys, who defiantly installed a 

prohibited roofing material despite repeated warnings not 

to. As a matter of law, this Court can confirm the 

Association's legal right to seek the injunctive and other 

relief allowed under the covenants. 

When interpreting restrictive covenants, 

Washington courts place a "special emphasis" on arriving 

at an interpretation that protects the owners' "collective 

interests" and "reasonable expectations." Green, 137 

Wash.App. at 683, 151 P.3d 1038 (quoting Riss, 131 

Wash.2d at 624,934 P.2d 669). 

In this case, the Flying H Ranch homeowners 

reasonably expect and enjoy a community of tile and 

shake roofs, in which "composition roofs" are prohibited. 



Covenant Article VII(3). This roofing covenant was 

clearly intended to preserve uniformity within the small, 

unique community of the Flying H Ranch. The 

Covenants protect all owners' collectively, ensuring a 

pleasing appearance throughout the neighborhoods, and 

adding value to the homeowners' land. See Green, 137 

Wash.App. at 684. 

There is no meaningful dispute that the Gearys 

violated this covenant. The Gearys defiantly used 

composition shingles, despite repeated warnings not to. 

The trial court agreed and properly granted summary 

judgment on the Gearys' violation of the roofing 

covenant. CP 253; VRP 7,  lines 1-4. 

The Covenants unambiguously grant the 

Association "the right to enforce" the Covenant violation 

by bringing suit against the Gearys for injunctive and 

other relief. See Covenant Articles VII(48) (right to 

enforce covenants by any proceeding at law or equity; 



failure to enforce not a waiver), VII(51) (owners who fail 

to correct a violation subject to penalties and liens of $10 

per day); see RCW 64.38.020(4) (association power to 

institute suit). 

The Association has pursued enforcement of the 

Covenants in good faith. First, the Association presented 

the Gearys' proposed Covenant amendment to a vote by 

the membership. CP 24, par. 12. The Association's 

willingness to allow a vote on the Gearys' request for a 

Covenant change was not a waiver of the right to enforce. 

Failure of the Association to enforce any 
covenant or restriction herein contained 
shall in no event be deemed a waiver of the 
right to do so thereafter. 

Covenant Article VII(48); CP 295. When the proposal 

failed, the lawsuit was commenced. Although the Gearys 

threatened legal action to clarify their rights under the 

Covenants, they ultimately made the calculated decision 

to proceed with a prohibited roofing material, after 



requesting a change to their binding Covenants. The 

Court should reverse the trial court and hold that the 

Association may pursue with its unambiguous right to 

enforce the Covenants on behalf of the owners. 

B. The Gearys' Clear Violation Of Article VII(3) 
Is Not Excused By The Discretionary Approval 
Procedures Of Article V, Section 2. 

The Gearys mistakenly argue that their use of the 

prohibited materials is excused under Covenant Article 

V, Section (2)(e). They claim the Association should 

have sued to stop them from installing the prohibited 

shingles. This argument is flawed for several reasons. 

1. Under Riss v. Angel, covenants must be 
interpreted to further, not defeat, the 
homeowners' collective interests. 

First, the trial court erroneously granted summary 

judgment based on a strict construction argument that has 

been rejected by Washington courts. See CP 258, 262 

(Geary's Motion); VRP 4 (oral ruling). Washington 

courts have moved away from the strict construction rule 



historically adhered to when interpreting restrictive 

covenants. Viking Props., 155 Wash.2d at 120. This is 

due in large part to a shift in perception regarding 

restrictive covenants. See Viking Props., 155 Wash.2d at 

120. Instead of viewing such covenants as restraints on 

the free use of land, Washington courts acknowledge that 

restrictive covenants "tend to enhance, not inhibit, the 

efficient use of land." Viking Props., 155 Wash.2d at 

120 (quoting Riss v. Angel, 131 Wash.2d at 622). 

Accordingly, Washington courts strive to interpret 

restrictive covenants in a way that protects the 

homeowners' collective interests and achieves the 

drafter's intended purpose of creating and maintaining a 

planned community with a particular character. See 

Lakes at Mercer Island Homeowners Ass 'n v. Witrak, 6 1 

Wash.App. 177, 18 1, 8 10 P.2d 27, review denied, 1 17 

Wash.2d 1013, 816 P.2d 1224 (1991). If more than one 

reasonable interpretation of covenants is possible, the 



court favors the interpretation that avoids frustrating the 

reasonable expectations of those affected by the 

covenant's provisions. Green, 137 Wash.App. at 683, 

In this case the Gearys and the trial court applied 

the incorrect legal standard, and denied the Association 

the right to enforce the nondiscretionary and specific 

prohibition against composition roofing. This ruling is 

contrary to Washington law, and directly defeats the 

homeowners' reasonable expectations and collective 

interests in maintaining uniformity among the 24 homes 

of the Flying H Ranch. 

2. The ACC's discretionary approval 
procedures do not apply to the specific 
objective prohibition of composition roofing. 

The ACC's discretionary approval procedures do 

not and legally cannot alter the specific objective 

prohibition of composition roofing. In Riss v. Angel, the 

Supreme Court held that discretionary ACC approval 



procedures cannot alter the enforceability of specific 

objective covenants. 

If covenants include specific restrictions as 
to some aspect of design or construction, the 
document manifests the parties' intent that 
the specific restriction apply rather [than] an 
inconsistent standard under a general 
consent to construction covenant. 

Riss, 13 1 Wn.2d at 625-26; see also See Riss, 13 1 

Wn.2d at 628-29; Green, 137 Wn.App. at 693-694. 

Thus, a general consent to construction covenant 

governing discretionary review of structural plans and 

specifications cannot be relied upon to defeat the specific 

objective prohibitions that protects the homeowners 

without regard to discretionary action by the ACC. 

In this case, the discretionary approval procedures 

of Article V, Section (2)(e) are expressly focused on: (1) 

structural projects that require the submission of a 

detailed set of plans and specifications under (2)(a); and 

(2) changes in the exterior color schemes of structures. 



See also Covenant Article VII(4). The Geary's did not 

propose a new paint scheme, or a structural alteration 

under Articles V and VII(4). The Gearys did not seek 

approval of a metal roof, which would also be subject to 

ACC discretion. Instead, the Geary's unilaterally 

announced that they would be violating the specific 

prohibition of Article VII(3) by installing a composition 

roof. The Gearys' offending roof did not require a 

structural change, or ACC approval of structural plans 

and specifications. Under Riss, the ACC had no 

authority to approve composition roofing - by default or 

otherwise. 

3. The Gearys never submitted plans and 
specifications for discretionary approval. 

As discussed above, the ACC approval procedures 

of Article V simply do not apply to composition roofing 

projects. However, even if they did apply, the Gearys are 

unable to invoke the default approval procedure because 



they failed to properly invoke the approval process. 

The default approval provisions of Covenant 

Article V, Section (2)(e) only apply when an owner has 

submitted the detailed plans and specifications required 

under Section (2)(a). Only then does the clock for 

discretionary ACC approval begin to run, and only then 

can a homeowner claim an approval by default under 

Section 2(e). In this case, the Gearys never submitted 

plans and specifications as provided for in Article V, 

Section 2(a) and Article VII(4). Having failed to invoke 

the Article V process, they cannot invoke the Article V 

default remedies. 

4. The Gearys' interpretation would lead to 
absurd results. 

The Gearys' interpretation would also lead to 

absurd results. The Gearys' entire argument is based on 

the premise that owners can get away with a specifically 

prohibited use, so long as they complete their project 



before a lawsuit is filed. This defiant rewriting of the 

Covenants would lead to absurd results. 

Under the Gearys' theory, a homeowner could 

interfere with (if not destroy) safe use of the Flying H 

airport simply by erecting a pole or other structure 

exceeding the 30 foot height limitation, or by locating an 

above ground fuel tank in close proximity to the runway. 

See Covenant Article VII(17) and (29). A rebellious 

owner could easily complete such a project before the 

Association would have an opportunity to stop it. 

The Gearys' theory unreasonably rewards the 

owner who intentionally violates the covenants. Here, 

the Geary's theory is especially offensive -- multiple 

owners wanted to use composition shingles, but 

voluntarily complied with the Covenants when told that 

the material was prohibited. CP 57 par. 5. 

Under the Gearys' absurd regime of property 

management, opportunistic owners have every incentive 



to start illegal projects, knowing that a Board of busy 

volunteer homeowners might not notice, or might require 

additional time before meeting and reaching a decision 

on expediting costly litigation. 

In cases like this, involving the proposed violation 

of a specific and nondiscretionary covenant, the party to 

commence clarifying litigation should be the would-be 

violator, and not the Association. The Covenants may 

require a different result where ACC discretion is 

involved. See Covenant, Article V, Section 2 But this is 

not a case where the ACC delayed or abused discretion 

under the consent to construct provision - this is a case 

where the Gearys made a calculated and defiant decision 

to proceed with prohibited composition roofing despite 

repeated warnings not to do so. 

This Court should reject the Gearys' argument that 

composition roofing is permitted for owners who manage 

to install a shingle roof before the Association brings a 



lawsuit. This argument frustrates the intent of the 

Covenants, and the modern legal standards for 

interpreting covenants in a manner that furthers, rather 

than defeats, the collective interests of those who choose 

to reside in privately managed neighborhood 

communities. 

C. The Trial Court Should Consider The Remedy 
Of Injunctive Relief. 

Having determined that the Gearys' composition 

shingle roofing violated the Covenants as a matter of law, 

the trial court should have next considered the Gearys' 

violation under the standards applicable to injunctive 

relief. Restrictive covenants are enforceable by 

injunctive relief, and the court generally considers and 

weighs equitable factors. Hollis v. Garwall, Inc., 137 

Wn.2d 683, 699-700, 974 P.2d 836 (1999) (citation 

omitted). 

The Association's right to injunctive relief depends 

on the extent to which the Gearys can support the claim 

that they are "innocent defendants". Hollis, 137 Wash.2d 



at 699-700; Green, 137 Wn.App. at 698-699. The 

Gearys are not innocent defendants, but are instead 

homeowners who took a knowing and calculated risk by 

installing composition shingles in a community where 

such material is prohibited. The Association is entitled to 

an order directing the removal of the prohibited material. 

Hollis, 137 Wash.2d at 699-700. 

D. The Covenants Do Not Authorize An Award Of 
Attorney's Fees Against The Association. 

An award of attorney's fees is reviewed for an 

abuse of discretion. Olivine v. United Capitol Insurance, 

105 Wn.App. 194, 202, 19 P.3d 1089 (2001). Findings 

of fact and conclusions of law are required to make an 

adequate record. Mahler v. Szucs, 135 Wn.2d 398, 434- 

35,957 P,2d 632 (1998). 

As stated above, the trial court erred in granting 

relief to the Gearys. This error extends to the ruling that 

the Gearys are prevailing parties entitled to attorney's 

fees and costs. 



The award of attorney's fees and costs is also 

subject to reversal because the Covenants do not 

authorize an award of attorney's fees and costs to 

homeowners under these circumstances. While 

homeowner association covenants frequently provide for 

an award of attorney's fees to owners who prevail in 

litigation with the association, the Covenants here present 

an exception to this general rule. Nowhere in the 

Covenants is a provision that would authorize an award 

of attorney's fees and costs to the Gearys. Although the 

Association is entitled to an award of attorney's fees and 

costs if it prevails in pursuing assessments and liens, the 

members of the Flying H Ranch Association have not 

adopted language granting attorney's fees to individual 

homeowners. See Covenants, Article IV, Section 1, CP 

279. For this reason, the trial court's conclusion that the 

Covenants contain "provisions for the award of attorney 

fees to the defendants herein" should be reversed. See 



CP 398, par. 3. The only mention of attorney's fees in 

the Covenants provides for the recovery of attorney's 

fees and costs associated with the Association's 

collection of assessments. 

Each such assessment, together with 
interest, costs, and reasonable attorney's 
fees, shall also be personal obligation of the 
person who was the Owner of such property 
at the time when the assessment fell due. 

Covenant, Article IV, Section 1, CP 279. This provision 

does not authorize an award of attorney's fees and costs 

to the Gearys. Therefore, in addition to reversing the 

trial court on the merits, the ruling on attorney's fees is 

also subject to reversal on the independent ground that 

there is no provision in the Covenants or state statute 

authorizing an award of attorney's fees for the Gearys. 

The trial court abused its discretion in concluding that the 

Covenants authorized an award of attorney's fees. 

The Gearys also argued that they were entitled to 

fees under RCW 64.38.050, based on their own claim 



that the Association had violated Chapter 64.38 RCW. 

CP 389-390. Under RCW 64.38.050, a violation of 

Chapter 64.38 RCW (regarding homeowner associations) 

allows the aggrieved party to pursue remedies in court. 

In such cases, the court "may award reasonable 

attorney's fees to the prevailing party." RCW 

64.34.050. However, in this case the Gearys failed to 

cite to a specific provision of Chapter 64.38 RCW that 

was violated, and the trial court failed to make any 

finding of such a violation. The only party entitled to 

attorney's fees on this theory is the Association, which 

has been forced to defend itself against the Gearys' 

unsupported opposition under Chapter 64.38 RCW. The 

Association respectfully asks for an award of its fees in 

this litigation, including this appeal. All of these fees 

arise and relate to the Geary's erroneous position that the 

Association exceeded its authority under Chapter 64.38 

RCW. 



VII. CONCLUSION 

Based upon the foregoing reasons, the Court should 

reverse the trial court and remand for a ruling on the remedies 

available under the Covenants. 

RESPECTFULLY SUBMITTED this I day of 

August, 2008. 

CAMPBELL DILLE BARNETT 
SMITH WILEY, PLLC > 

/ 
Talis Abolins, WSB No. 2 1222 
Attorney for Appellant 
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WIA 
\ I P  U1 . DECLARATION OF COVENANT6 t CONDITION6 ~ N D ~ ~ R E S ' P R I ~ ~ D ~ ~ S  - 0 6 . b .,id 

THIS DECLAR~TION., made on t h e  da ta  h e r a i n a P t , ~ r  

sfit f o r t h  by ROY, A.C. 'HILL and GLORIA M. BILL, h a r a i n a f t a x  . 
referred, t o  aa t h e  w~acl.aran' t l i .  

HHEREAS'I" Deolernnt i a  t h e  owner of c e r t a i n  proper ty  . 
i n  t h e  County o f  P ia rcc ,  S t a t e  oE Wncrhington, whicth i s  more. . 

p a ~ t i c u l a r l y  dpscr ibnd . a s  I .  
. , 

F i e r c e  Counky Large Lot No. 1156, .as . 
reaorded .under Auditor1# Paa No. 

NOW THEILEFORE, Deblaran t heraby deu la raa  t h a t  ' 

a l l  OF t h e  p r o p e r t i a s  deaorl.bed above shall be ha ld ,  ao ld  

6 

a?a conyeyod s u b j e o t  to' t h e  following eakmen t s ;  r e s t r i a t ion : ,  

. oovenank,~,  and a o ~ d i t f o n s ,  which are l o r  tlre purpose  o f  prp t ec ldng  

t h e  v a l u e  and d e s i r a b l i i t y  o f ,  and which s h a l l '  run w i t h ,  . I 

the real property and be binding on all. p a r t i e s  having  dny 

r i g h t t  t i t l e  or i n t a r e e t  i n  the  dasor ibed g r q p e i t i e s  o r  ally 

park t h e r o o f ,  t h a k  h e i r s ,  oucceasors and ~ n a i g n a ,  and oha l l  

inure t o  t l ia benefit :  DE ench owner t h a r c s f .  , 

: DEFINITIONS : I 

~ e o t i o n  1, I~~oaoaFo t lon"  shall .  mean and r e f e r  

. . 
t o  FLYING H RRNCH ESTATE&, INC., lta s u c b e s ~ o ~ s  and a s s igne r  
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s e c t i o n  2 .  "Ownar? Sholf mean and ,rafer2 t o  the 

. . record owner, Whckher one, o r  more persons o r  e:ltities, of' 

. a Eee simple t i t l e  t o  any Lob khfoh fs a part of t h e  P ropa tk i s s ,  . 
i nc lud ing  c a n k r k o t  8 e 1 1 ~ ~ ~  but exaluding t hose  having suclr 

, 
. i n t e r o s t  merdy ne s e c u r i t y  Par the perEocmance oE a n . o b l i g a t i o n 8  

Sec t ion '  3 .  "P'ropertfeql' s h a l l  inman and refet t o  

that o a r t a i n  z e a l  prcparty herainbatore desc r ibed ,  and fluah 

a d a i p h n ~  t h e r e t o  an nay he rea f t e r  bo brought with5.n t h e  

j & i e d i c t i o n  of tho ~seoc iak ion , .  

.aeer;Lon 4. "Common k e n *  ehaU mgan . a l i  r e a l  property 
. 0 

owned by the Asnoc ia t ion  f o r  the nonunun une and enloymont 

. of the  owners.  The Common Aren  to br, owned by' t he  Assoc ia t ion  
' 'at tlie t ime of the  conveyance of tha ~ i r s t  l d t  i e  desaribad . . .  

ne eolicrws~ 

Tract 16,  torga Lot No. ejQblDQalPWW. 
8510340451, I 

Seatfon 5 .  . "JloS" shall mean and r n f n r  to '  apy plot 

O f  llalid rihown upon any Zecorded d u b d i v i a i ~ n  map b f  ,the P r b p a r t i g s  

with t he  exaept ior i  o f  the'common Area. . , 
, , 

S e a t i b n  6 ,  UMyber'l s h a l l  m a n  nnd refer t o  every . 

p e a o n  ox entity who holds  n e m b ~ r r h l p  i n  the Asrroalation. 

S e c t i o n  7 ;  ' n ~ e a l a r a n t "  s h a l l  maan cind refar t o  

ROY A,C, HIP and GLORIA N, RILL, t h a k  suc$eaa-ca o r  pasigne. . . 
ARl!XCLE I T  

PROPERTY RI6EPS 

seat r idn 1. ownere) Easements of Enjoyment. Every 

aWnez s h a l l  hpve' 4 r i g h t  and oa rcmnt  of ~ n j o y m a n t  In and 

to  the Conunon area which ahal l  be nppurten;?ttt Uo nna a h a t 1  

p a ~ 8  wfkh t h e  t i t l e  t o  every  Lot, ' s p b j ~ o t  t !~ the Eollowing 

. provisione : 

.b*C ' 
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. . 
(a)  he r ight  of t h e  kseooia t ion t o  suspend the 

vqf ing r ight8 and r i g h t  to usa of tire f a c i l + t i e e  by an n m e r  

for  nny period during which i ny  n s e e ~ i m ~ n t  against birr Lot: ' 

remnine unpaid1 and fde a period not Co exceed 60 ddys far 

any f n e t a c t ~ ~ t c  of i t u  p a b : ~ s h c d  ruloe and &gula t inns t  . 
(b) bhe t i g h t  of the a s s u c i a t ~ o n  t o  dedionte  o r '  ' 

trannEor a l l  o r  any pat: of the common ~ r e ' i ;  tn any p u b l i c  

;g=n=yt a u t h ~ t i t y ,  or u t i l i t y ,  t o r  such purpaactl and s u b j e c t  

:suoh acdicnkion or t r a n s f e r  shall ba cffact i*ru  un la s s  an, . . 
i n .~ t rumen t  aignad by two-thirds 1213) aE each c l i a a  of mernbcrrd ; 

agreeing t o  ?uah t iodioatihn qr t r ana fa r  has been recordedr . 
Bention 2. Delesahlon DP Use. Any owner map dulogxta,  . .. 

i n  acoordapce with the ~ i - t n w $ ,  h i s  r i g h t  df: anjoymaat: t o  

the Cormnol'. araa and f a c i l i t l e r ,  t o  the members, of h ie  Lanily, 

hFa . tananto,  or contzac t  purohaeezs who resids on the property, 

ARTICLE I11 

~ ~ E R G H L P  REID .VOTING NGHTG 

sec t ion  I. ~vclzy owner OL n l o t  which'is e ~ t b j a = t  ' . . 
to assessmpnt ohall be, n membai of tho Aecopia t ion.  hembsrship . . 
shnLL be a p p u ~ b r i n n t  to- and nlay not ba coparated from ownership. 

.of any Lot  which i s  eubjcct to asshsamunt. 

Seckion 2.' The Aaso~j.a::lon rihall  have two o l a e s e s  

oL: v o t i n g  memberhhipr 

c l a s s  A, c l ~ e s  A ~ '~embern  &a l l  be 

e U  Owne~a u i t h ' t h e  d n e p k i o n  o f  thq Decldrant  and s h & l l  . - 
be e n t i t i e d  t o  one v o t e  for +oh ~ot'ownad. When hlora thull 

on? pernon holdd an interent In any Lot, all ouuh persons  

ahal l  be rnehbp're, T ~ E I  voto Ear iuch ~ o t  ah+ be exarcisad 

an they ,amDng themselves detarinine, but  i n  no ovent shnll 

morn than one vote be cast: w i t h  raapect  ko any Lot'. . 

**** 
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.Elsea B.. The Class B mqmber[s) s h a l l  

bn the Declarnnt  who ohall huvo the major i ty  Vote tons Moore 

vote t h a n  the total Cloas  A :nunbare) ,   he Class  B membership. ' .  

s h e l l  c e w e  when thc ~ b o l a r n n t  no 1ongar owns proper ty  within 

the  pmput i s s  a s  deiincd in. & t i a l e  1, Sea t ion  3 of t h i s  

. . 
ARTICLE I V  

COtTEIANl' FOR HAfNTENhNCR ASSEGSMENTS 
- ,  - 

Sac t fon  i. Cronrfor. o f  the  ~ i s ' n  nnd Parr.onn1 O b l i c t a t i x  
* *  

' . ' o f  Aasessmerits. Tho Pz?olaranL, for oacli Lot owneft wl th in  ' 

tho Proper t ie6 ,  horeby covenants,  nnd eaalr Owner of any Lot 

by .&cccptanoa o f  'a deet l '&arafor ,  w5ethp-r or n o t  i t  s h n l l  
. . .  

ha s o  eqpraered in such deed, is deemed ko n ~ v e n s r i t  and ayrec  

, . t b  pay t o  the' ~ s e ~ c i a t i o n r  (1) annual n s~esamen tn  o r  charge=, 
1 

and (2)  s p e p i a l  asaeesrnenta for c a p i t a l  i.niprovements , such 

, - 
nssaesrne~trr t o  be eetabLished and ao l l ec t ed  es h e r e i n a f t e r  

prdvided, Tho a n n u a l  'and s p e c i a l  aegessmen ts ,  t oge the r  wi th  . . 
:.intaraet, cos t s ,  and reasonable  a t t o t n a y  ' 5  Ease, shall be 

a charge on the land and s h a l l  ka a oon,tinuing l i e n  upon 

ths property a g a i n s t  which aaoh ncch assaosmant ts made. 

Each suah assenenent ,  togather  wi th  i n t e r e s t ,  c o s t s ,  and 

raaupnabls a t t o r n e y ' s  free, dial1 a l s o  ba tha ~ersonal o b l i g a t i o n  : 

of pexpon who was t h e  owner aT such p r o p e r t y . a t  t h e  t h e  

k~han tho- aueesement f e l l  dpe.. The personal  obligation for 

dal lnqusnt  assa~srnentrr  a h a l l  n o t  pas s  t o  h i s  guocessore  i n  ' 

t i t l e  un le s s  e x p r e s s l y  qssumed by them. 

. Beation 2 .  Purposa 01 Aesedsments. The nneessrntnts 

l ev i ed  by the  Aseoaia t ion n h a l l  be uesd exclusively t o  promote 

tho. r e c r e a t i o n ,  h e a l t h ,  . s a fe ty ,  and welfare u f  t h e  ronldhnta , 

i l l  t h a  P r o p r t i e s  end Par t h e  h p ~ o ~ ~ r n o n f  and mniatcnanee 

of L\an common K r ~ a j  and pay tqxse  and o the r  axpensea zeLatLnq 

thp-re to. . . 
r*t* 
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Seckian 3. Sueeinl: Aasc8sn;enta f o r  C a p i t a l  Xmcrovementu, 

111 addLtlon t o  the  annuvl oee~sacan ts  nuthoeized nbove, the 

Re~oniatLon may lavy l  i n  nary a3seesment year, a s p e c i a l  asseemtent 

appUcable t o  t h a t  yaar only for  the purpose of def ray ing ,  

i n  whole o r  i n  par t ,  the coa t  of any n d n s t r u ~ t i o n ~  reconutruct ion,  

'repair o r  replacement oE a capi tal  lmprooemcnt upon the Cotiunon 

Area, inoluding fk t l t r e s  and pereunal properky r e l a t e d  thereto,  

j J r 0 ~ l d ~ d  t h a h  any silch aasa&sment s h a l l  h i v e  ths ,pasent of 

t)re.msjority .of khe voten of each clas~ of members who 

Ere voting i n  person o r  Sy proxy a t  a rnemting duly called 

Lor thi B purpose- 

s e o t i o n '  4 .  Notlee nnd Quarum Por Anv Action Authorized 

Under B~et iun 3 .  l f r i t t en  not ice of any meetL81g caliod f o r  tho ' 

pttrtrpasa of t n k i n g  any act ion nuthoxized ut~dvr & t o t i o n  3 or 4 s h a l l  

be acinp t o  a l l  members not less fhnn 30 d n ~ ~  nor morm than 60 deya 

in advannu of t h e  meoting. Ak tha first 6uah meetjnq oa l lcd ,  tha '  

preaelloe of members i r i  nttandance.ahal1 cons t l tv te  h quorum. 

S e c t l a n  5 .  UniEorm Rdta oE hssessment. Both annual and 

npsoinl aeeessmants  muat be fixed a t  a uniform rake f o r  a l l  t o t e  

nnd mny bri a o l l e c t e d  on a.monthly, nnnual, .or nemi-annual bas i s  as 

liatermihed by t b e  Direotoro at tho haeoc!.ntion. 

Sec t ion  6.  Dste of Conmencement of Annual A~setrsmanta: 

Due Dato~.  Tha annual  oa6eas;nenb provided Ear here in  s h a l l  

oommenos a8 t o  n l l  Lots on the t l r e t  day of the month Eollowing 

the orrnvcyance of  t h o  Common Aren. Tlra f i r a t  rnnnal osneaanlent 

s h e l l  be qdjuated according' to  the number of months romaidng 

i n  the ualendar yoart The Board of U l r s n t o r ~  shn1.L f i lt  the 

amounk oE the annual Rssesement a g e i n ~ t  each L D ~  a t  laank 

t h i r t y  130) days i n  advance of oaclt ~nnural b's;oeemant poriod. 

Written n o t i a e  of the  annlial aeaetrsment ahet l  bm a e n t  t o  

every Owner subject thereto.  Tttm Jue dotes shnll be establimhed 
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Sca t i o n  7. EEfaet OF Nonvn~inent oE Aase8nmentt 

Remedia5 oE the Aenoolation.. Any assenement not  prdd w i t h i n  

thir ty '  i 3U)  dAye aI?kar the tlue dn te  e h a l l  bear lnteruat from 

the due dute a t  the ra te  oP B percent  per annurn. The A ~ n o o i a t i n n  

may b r i n g  an a c t i o n  a t  l a w  agains t  the  Owner p a r e o n a l l y  obliqatnd 

to pay khe oauka, or l ~ r e n l o n c  We L i e n  a g r i n a t  t h e  p r o p e r t y .  

No owner may waive or otf~erwiae  escape Liab iLF~y  f o r  the 

aonmamenta providnd £or nereln by 110n-use of the Common Area 

o r  obandonnlent oE h i s  Lat. A member's r i g h t  to v o t e  s h a l l .  

be nunpcnilad no Song a s  any assessments a r e  ungnid. 

Section 8.  Subordination OF t h e  Lion t o  Morkanqes. 

Fhe l i e n  of t h e  uaaesaments provided f o r  ha ra in  shall ba 

subordinate to t h e  l i e n  of nny f i r s t  mortgage. Bale o r  t r a n a f c r  

0 E  any Lot s h a l l  not. a f f n c t  the  aaaetlsmant l i e n ,  However, 

t h e  sala ur kranafcrr: of! any Lot purauanl: to mortgage f o r e c l o s u r e  

. o r  any prcrceading i n  l i e u  t l ~ e r o c f ~  shall extLnguish tho l i n n  
,. ... . 

.: . of such astleasments a s  t o  pnytnsnts which becnmo duo prlor 

t o  such s a l e  or kransfer. No a a l e  or r r ~ n s E a r  uhall  r e l i e v e  

oucl~ Lot  Eazom l i a b i l i t y  f o r  any assefisments t h e r e a g t e r  benomhrq 

due o r  from the l i e n  tireroof. 

Sectinn 9 .  Exempt Pscperty . Tha £ollowFy,~y p r o p e r t y  

subjaut  t o  thc D e c l a r a t i o n  e h a l l  be exempt frotn t h e  aaaesRm3nt.s 

c raa t ed  harein la) all p r o p ~ r t l c s  dedicated t o  cnl acceptad 

by a l o c a l  public auhhorityy, (b) the  Common Arcnt. (01 a l l  

p rope r t i a s  ownud by ~1 chas f t ab le  or nor~pro f l t  ~ r g & n i % & t f ~ n  

exmmpt: from t axs tdon  by the lawo OI the S t a t e  of !Jashingtonr 

and (d)  a l l  p r o p e r t i a e  owned by Class  B members u n t i l  tho 

Class B memberuhip caases, Slowever, ;lo l a n d  or  impravamenta 

devoted t o  &wolling use s h a l l  be exempt from snid neeessntents.  

I*** 
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\ IP) Approval o f  .tiid plan. and spnelELcationa 
L, 

lnay be withheld ii? thn proposed fmprovomunt to at vnr i anca  
7 

vikh thee8 oovnnantm, Approval may a l s o  be w f t h h ~ l d  i P ,  
, . 

kr (rha o p i n i o n  oE &~&d.teotural Contsol CommLttee, the 

psopoaed improvmunt  will ba drrtrlmantal t o  thu unmmunity 

beaause oE: graaing and drainage pLan. locatLon and q u a l i t y  

of ' the  ~ k r o c t u r e  on the  bui ld ing site, c o l o r  nchame, f l n i e h  

Pesiga,  p r o p n r t i o n a ,  shape, height ,  s t y  la, appropr i  a t e n e s s ,  

h a t t r i a l  u sed  the reon ,  o r  landscaping plan. 

( c )  Chnngee i n  e x t e r i o r  oolor  achemee o f  all structures 

e h a l l  be submitkd to t h e  ~ r c h l t a c t u r n l  Control cununittecc 

f o r  approva l ,  

' ld) Landowners m y  appeal nny deois ion made by 

the ~ r c h i t & o f i u r a l  Control  Comikbeo t o  the  Bonrd of Direc to r s  

O f  thcr P&JING N Rh14CB .EK'fATES, I N C . ,  whose clecieion Bhall 

be f i n a l ;  

(9) I h e  ArchFtactura l  Control Coml t t e e  s approval  

or d i eapprove1  as r equ i red  i n  these covenants s h a l l  be  i n  

wri t ing.  I n  the e v e n t  t h a t  the Committee, o r  i ts  d e s i g n a t d  

regreeentative fails to  approve o r  disapprove w i t h i n  k h i r t y  

(30) days  a f t e r  plans .and s p e c i  ffications have baait aulrmittsd 

to it, or i n  any e v e n t ,  if no s u i t  to en jo in  t h e ~ i t r k t i o n  
u .  -. 

has been oommenoed p i o r  t o  the  completion rheraof, appnovul 

will noh be r e q u i r e d  and t he  r e l a t e d  u o v ~ n a n t s  ehaZl b e  deerned 

to  havo baan f u l l y  complied with. 

[f) I t  shnlJ .  be the responsibility of the  A r a b i t e c t u r a l  

Control Committee t o  detormina t h a t  improvements have been 

comple t~d  i n  aocotdancr with tlre plane as  e u b d f t e d  and' approvedl 

Such deiorminat~on muot ba mads w i t h i n  60  dayo OF t h e  oompletion 

of t h e  l~prowamcnt:  and r a c e i p t  of Notice tharaoP Erorn t h e  

Ownor, I n  t h c  Event tha Aruhi tec tura l  Control Commi ttcs 

* t i *  

Donlaration o f  Covonunts 

Page a 



ehall de te rmine  that: tha improvement does not  comply w i t h  

t h e  plnlrn and npnclEiantLann an approvcrll i t  e l ~ t l l l  n o t i f y  

the Land awnss  w i k h i n  aaid 60-day period, whereupon the owner, 

~ i t l t i n  occh time ns t h e  U c h i t e c t u r a l  Control Conunittee nhall  

spec i fy ,  but not lasa then 30 days, a h a l l  o i t h e r  remove o r  

a l t e r  t he  improvement o r  take  such aotion a e  t h e  A r c h i t e c t u r a l  

' Cont ro l  Committee s h n l l  designate. zf  AD net inn by the Aroh i t eo tUra l  

c o n t r o i  commit tee  is token wi th in  60 days of tha d a t e  o f  

cnmpletion of b e  improvement and notiEFccltion t h e r e o f  t o  

. the A r o h l t a c t u r a l  Contrnl  Committee by the Owner, the  improvement 

 hall aonalasLv=ly ha deems# t o  ba na t i s fnc to ry  to the ~ruhitnot~ral 

Cont ro l  Commif t e e ,  

ARTICLE VX 

CObMQH AREAS 

Tho Dealnrant  s h a l l  deed to the h s s o o i ~ t i o n  the  

Common Areas arc deeorlbad I n  A r U o l a  I, anat ion 4 of t h i s  

Declnrant,  and the ~ i l s o c i a t i o n  ehail gran t  orreemante for 

useaga to the property owneza of a a l d  CoiFJPon nrrrarr. 

ARTICfE VXI 

PERMITTED AND PROI(1BXTED USE9 

(11 The work of cons t ruc t ion  o f  e l 1  b u i l d i n g  nnd 

s k u z t u r e e  s h a l l  be puraued d i l i g e n t l y  and c o n t f n ~ o u s l y  ftom 

commnnoemank of  oona t ruc t lon  u n t i l  the  S k r u O t U r O 8  are  L t l l i Y  . . 
aompleted and ptrinted. A l l  a t t u c t u r e s  a h n l l  be camplatad 

ne t o  e x t a r n n l  appearance, i n c ~ u d f n ~  f i n i a h  prrinting, wikhin 

3 2  mnrttho Erom dpta of oommencament of the  c o n s t r ~ c t i o n  u n t i l  

kho a t t u c t u r e u  are t a l l y  completed and painted unless pre- 

vented by cauge beyond khe owner 's  control .  

~ e c l a r n t i o n  of Covanantr 

Page 9 



(2) I t  is t h e  in fan t ion  end purpotro PE t hese  oovehants 

'to unsure that a l l  dwel l ings ,  hangsrn/gnragee, and a l l  ~ t h e r  

buildings be of  h igh  q u a l i t y  and workmanship s u b s t o n t i a l l y  

tho eamo or  b 6 t t ~ r  than  t h a t  which could be produoed on tho 

da te  theae  oovennnts a r e  racosded. 

13) A11 dwe l l ings ,  yaxagos and/or honqars ,  n h n l l  

t c  of a h i g h  quality of uoricaanship and metrariels. Tho ground 

f loo r  l i v i r l g  a r e a  o f  the tnkn r a n i d c n t i a l  s t r u c t u r e  o x c l ~ 6 i v e  

of open porehea and yuragre s h a l l  not be Loss thnn l r600  

u q u u a  hat for a one s t o r y  non-basement typc'home; n o t  leSS 

than 1 ,400  equarc  f e u t  f o r  n one s t o r y  dwelling w i t h  basement 

'and no t  teas tiiez 1 , 8 0 0  aqunra f e e t  t o r  dwellings 01 mGra 

. than one s t o r y ,  The ~ n L i n  r e a i d e n t i ~ l  o t ruq tu re ,  bo th  i n t e r i o r  

and e x t e r i o r ,  s h n l l  be completed w i t l ~ f n  one y e a t  frorn oommance- 

mant p f  c o n s ~ u c t i o n .  No composition rooEs s h a l l  be aLlowed 

and roof ing m a t e r i a l s  s h a l l  e i t h e r  bn shakd o r  t i l a .  Unly 

o n ~ i t e  custom b u i l t  homes wi1.7, be a l l o ~ n d  and therskora no 

pre labr ioa  tcd , modulsr of mnnufac tured 11nmufi t h a t  e r e  a re0  t a d  

Ul. u a o t l o ~ ~ e  a r e  allortcd.  Ccrtnfn menufootnrad k i t  t ype  house6 

hnwever tho  t a r e  of h i g h  qua l i fy  my bc aUuwed f i ~ b j a c t  t o  

the  approval pt tho ILrchi tes turnl  Control Couurdtkae as hereinafter:  

oreatad. No temporary s t r u c t u t h s  i l l ~ l u d h g  mobile homos 

i t i l l  be pe rmi t t ed  on pzamfses during the  c o n s t r u c t i o n  per iod,  

or otherwise. 

4 )  s t r u c t u r e s  of a tempornry nature ,  Much au 

mobile home, t r a i l a r s  , basernants, rents, shacks, garages  

barnn or any o t h e r  o u t  bui ld ing s h a l l  not be uund n o r  parmit tod 

on a n y ' i o t  oa a ~ c s i d a n c e ,  eit lrer tempornrily ct parmnnantly. 

Po s t r u c t u r ~  a h a l l  bo a rec ted ,  ploecd o r  a l t e r e d  on any l o t  

until the o o n s t r u a t i o n ,  p l ans ,  and s p e c i f i c a t i o n s  of +hc 

*kh* 
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plan nhoning t h n  locatj.on with rospect t o  typography and 

f in i shed  c r e a t i o n  hava bean approve6 by the Arch i t eo tu ra l  

Control Committee. No fence, w a l l ,  or lanascaping s h n l l  

ba planed i n  any l o t  naar t o  tho t a x i  ways and c l e a r  ways 

that would r a s t r i c t  ndaquate clearance £or taxing ond l o r  

f l y h g  a i r o r a f t .  

(5 )  Dwellir?ys and buildings constrobtea on Lobn 

13, 14, and 1 6  should  ba ol! qunl i ty  that  w i L l  ba complamenfar~ . 
t o  and n o t  d e t r a c t  from t h e e  located on Lot 15, As t o  Lot 

17 ,  the ArahLtautura l  Control  callpaitten, ahnl l  llnve the r i g h t  

t o  waive t hese  novanarrta as t o  oae of enid t o t  and number o f  a n i n ~ a l s ,  

(6) Only une hunyar & b a l l  be allowad on each Lot: 

with a mximum a r a a  oL! .),,000 square fa8.t par hangar and a 

mnlrimum. h ~ i g h t  of  30 f ee t .  ' Hangar and tle-down apara b h a l l  

"he u ~ a d  on ly  by tho  lok ownor or  residents, t h e i r  fad lie^ 

and gueass ,  l o  hangar6 s h a l l  be tha prlmiiry use oC any Xot, 

Hungnre s h a l l  t h o r e f o r e  bo allowed onLy whnn accotlsory t o  . 
r a e i d s n t i a l  homaa. 

(7)  blinirnum Sat Baaku fo r  all struutures shal), 

ba 3 0  feat from a l l  Lot l i n e s  and 60 f e e t  between o t r u c f u r e s  

in  accordance v ~ t h  P i e r c e  County Ordinanoa No. 020121. 

( 0 )  ~ x c a p t  w i t h  tha approval of the Arch l t cc fu raJ  

Cotitrol Commiti;Re, no persons s h a l l  r e s ide  upon tho p z e m i s e ~  

of! any ~ o t  . l n t i l  such t h e  a s  the improvements to  be e r a r t ~ r l  

thorsor, i n  acoordance ~ 1 1 t h  the plans and s p a c f f i c n t i ~ n e  approvad 

by tho .%ohika=tural Control Committea hnve been wmplated.  

( 9 )  Nu b u i l d i n y  or s t ruc tu re  sha l l  be moved o n t o  

any lona nmbraoed i n  maid subdfvlaion from any land outside 

Deolnxation of covenante 
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any building s i t e  a8 a residence. No bu l ld ing  of any k ind  

b hall be e r e o t c d  cr' maint.ainnil on a bu i ld ing  s i t e  p r i o r  to 

the eroation o f  a dwol.lFng bows thereon, nxcept that e garage 

o r  0th- s m a l l  buidl ing a f  permanent cona tcuof ion  may b e  

arected for the s t o r i n y  of t o o l s  and 0th- u r t i c l e s ,  b u t  

s h a l l  no t  be  uand f o r  residence purposes. 

(10) Where i t  Ze arc l r l t t lc t r~sal ly  poea ib le ,  u l l  

garsgoa s h a l l  b e  inoorpotntad i n  o r  made a part o f  t h e  Awalling 

house. an-fiito parking provisions 6 h a l l . b e  provided i n  a d d i t i o n  t o  

garage au tomobi l e  storage and no papking pcmi t t o d  on t a x i  road. 

(11) M1 buildtnga s h a  be c o n s t r u c t e d  i n  aacordnnce 

with t h e  t h e n  applfanble unlform bu i ld ing  coda5 and o t h a r  

laws and r a g u l a t i o n e  t l lht  then sppli t o  bu i ld ing  on' Uto i n t m d o b  

l o t .  

(12) A l l  u t i l i t i e e  Lnaludfng o lec t rLoa1 ,  tslaphonc , 
gnu and naJale t a l e v i s i o n  s h a l l  bo undarground. 

(13) No skruotura, Eenaea, walls or l a n d s c a p i n g  

e h a l l  be p i a c e d  o n  any l o t  i n  such a way as t o  r e o t r i c k  t h e  

movamen t o f  t r i rcraf  t on the runwy  and/or  t a x l w a y ~  , 
114)  Dcoopt with t he  approvnl of tho ~ r c h i t e h t u r a l  

C o n k 0 1  c n m n i k t ~ e ,  the natural dzalnnyo of any  lot^ s h a l l  

n o t  ba changod. Drivaway C U ~ V ~ ~ P  Ear each lot ,  shal l  be providerl. 

(15) E x t e r i o r  l i g h t i n g  of any s o r t  which i s  v i e i b l o  

Prom the  street o r  Prom any o the r  dwelling house i n  this 

nubdivis ian  ehall n o t  bo Fnsta l lad  wi thcut  f i r f i t  o b t a i n i n g  

the  permiss ion o f  the Archi tec tura l  ctn t r o l  Commit tee. 

(16) Use of eaah l o t  l a  restrioted to resiaen'sial 

uea Eor one family u n i t  per  l o t .  A f ami ly  u n i t  cons i s t r r  

of a mar\ ~ t . d / ~ l  wo~\an and o h i l d r o ~  of e l k h e r  or both, and 

may n leo  I n c l u d e  pa ren t s  arid hired h r l p ,  Any structure o r  

sooomndatfona provldsa Lor yuenEa, c ~ r a b a k s r 6 ,  or LnlnCly 

mambers must be  eppmved by the Axchitecturs-l C o n t r o l  Committee 

snd s l ln l l  net, Fn any event, h e  used Ls  r e n t a l  units. 

.*** 
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(17) No f u e l  tank shall  ba mnantdne8 ?have ground. 

A l l  underground f u e l  storage tar~ks  nhsll rocefvc approval  

from t h e  Pferoe C0unky Building DeprrLDant pr ior  t c r  the 

inntal la t ion.  

110) D u r b q  conotruction, owners w i l l  be raspone3hle 

for the immcdiat~! r e p a i r  oE any damage to taxi road, aassmants, 

culverts ,  and u k i l i t i e s  adjacent to their l o t s  a# a r e e u l  t 

OF t h e  construot ioo a ~ t i v l t f e s ,  Ansoaistiort =hall hara the 

d g h e  t o  m a k m  maid ~ a p d r i r  and bill tho ownar therefore,  

and upon roooipt oE s a i d  h i l l i n g ,  the Dwnar w i l l  pay t he  

anme I 

{ 39) f i l l  animals s h a l l  'be 're8 tric tad Ln and cone ined 

to noah l o t  owners property. There sha l l  ba no oommarcial 

aativiky In requcJ b a n h b  nooh an dog lr&l,ncle, bd&ding 

obubles, eta. Noise oreat ing animals and fowl, such as geese, 

ptracocb, raootwre aid inoeasently barking dogs, day o r .  night, 

w i l l  n o t  ba psrrniktea. Horses arc t c  be ridden ocr O w n e r 1  R 

property and n o t  on undeveloped areus. Manuru s h a l t  n o t  

be dumped on adjacent: proparty nnB ao*umuletions klleraue 

shall be ntored away from ne ighb~r iny  property and p a r i o d i c a l l y  

removed. . No p o u l t r y  or sdine s h a l l  be pcrmftted, Animals 

vLU b9 permittad as f o l l o u s ~  t o t a l  of two dogs and two 

oats. Farm animolu ! naluding h o r ~ o s ,  gouts, flarnn, e t a .  , 
to ta l  of 2 anima3.a pcr 2 ncres, 3 par 5 noran, and 4 

for more than 5 acres. tlorsas are to  remain on Ownern ptoperty 

and s h a l l  not  ba p e d t t e d  on any u~rdevelopn~l araa] whi le  

mnking egraalr t o  muin road, horse6 ahnll be limited bo t h e  

eosement srea adjacent to the taxi waylroad and no pot  hol iny  

nor l i t t a r i n g  by animals  w i L l  be pnrmitteti. Clean up s h a l l  

be the ranponnibi l iky of tho i n d i \ r i d ~ ~ l  U G Q r ,  



(20) No garbago, r a f u s e ,  rubbish or c u t t i n g e  s h a l l  

ha deponitod on o r  l o f t  on tho Lot  prnmines u n l e s s  p laaod 

i n  an s t t r a c t i v e  oonta inar  suitabLy located and aereaned 

from p n b l i c  view. No bui ld ing x ia t e r i a l  ~f any kind s h a l l  

he placed or ~ 0 0 r e d  upon any proper ty  i n  sa id  s u b d l v i s i o n  

u n t i l  the Owner h.8 ready to  eommenoc aonetruot ion,  and than 

such maearial shaLL bt! placed w i t h i n  the property l i n o  of  

thn huFldng e i t a  upon which t l t ruuturee  arm to  be  e r e c t a d ,  

and shall not be plaoed on tlja toxi/rand way. 

(21) No no%iouo o r  undasLrable thlny; or undesixabln  

use of t h e  propsr. ty i n  aa+7 h a d i t i o n ,  whatsoever, o h a l l  be 

permitted or m p i n t s i n ~ d  upon s a i d  building s i t ~ s  i n  said - 
Addifion. I F  dhe Arch i t ec tu ra l  C o n t ~ o l  C o w i t t e a  s h a l l  dc tcrmina 

what trada, b u s i n e s s  o r  use. is  undesi rnble  o r  noxious ,  such 

d a t e m i n a t i ~ n  ehzt l l  be conelusive.  

(22) No eiyns  ~f any kind nor f o r  any uaee ,  axtrept 
' publio n o t i c e . b y  a poliCicnl . d iv f s iun  of t h e  s t a t e ,  o r  us 

required by l n w ,  shall be e r so ted ,  posted, pa in t ad  o r  displayed 

on any bulLding n i t s  oc portLon o f  t h i s  e u b d i v i s l ~ n  whatnoaver. 

Provided howsvar, khat any b u i l d n r  muy e r e c t  and d i s p l a y  

oigns during trhn yrr.La he ie buiding nnd selling p r o p e r t y  

in said s u b d i v i a l o n ,  and C11e.t. any owner wishinq to  sell his  

ox her homs mny p l a c e  an6 uign, n o t  larger khan 400 squsru  

inahee, advartieing tha property Ear rent or sale. 

(23) (I11 d r i l l i n g  or o i l  development o p e r a t i o n s ,  

r e f in ing ,  mining ~ p o r n t i o h o  DL any kina ot thq o p e r a t i o n  

of qua r r i e5  r gravel and aand p i t s ,  soil ranloving or, top 

 oil stripping shall . no t  bo p o r d  t ted lrn any of  the b u i l d i n g  

a i t en  of  t h o  uubdFvisan descr ibed hctrofn. 

*CL* 
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( 2 4 1  Except  wit11 the  permission o f  the  ArohLtectural  

C o n t o l  CommLttcc or oxcept ae may be necesenry i n  aonneokion 

wikh 'khe o o n s t r u a t l o n  of uny J mprovernent, no excavat ion a h a l l  

be mada nor s h a l l  nor d i r t  be removed from a Lnf: herein.  

(2.5) No VieFbla or autfible t rsde ,  c r n f t ,  buainees ,  . 
pro fes s ion ,  aommercial, or eimilnr a o t i v i t y  of any'kind ahnlL 

be conduhtad on  nny h o t ,  nor s h a l l  nny goods, equlpmnnt, 

vehic lan,  matmritrls o r  suppl ies  used i n  connoati&t? with any 

trade, serviae, ar buqinese  be e i a i b l e  o r  a u d i b l e  &om any 

l o t .  Home ocoupa t ions  nu rlaflncd by tho P iu roe  County Zoning 

Coda, Soction 9.03.3411 t h a t  do not  otharwinn a o n f l i a t  w i th  

t h e s e  covonant:~ are allowed, No other commercial or bunineee 

usbs  s h a l l  bo allowed. 

(26) b ~ o t a r c p a l a s ,  mopode, a l l  t e r r a i n  vehiaL=e. 

and s f m i l a t  vshicfeb w i l l  n i t  be permitted exoepr  on Owners 

property or a n  main ingrestt  end agraam roailwayrr. No uuch 

v a l t t c l e s  shall h a  'allotted on t a x i  ways, o l a a r  w n y e ,  o r  r u n  

ways a t  any t ime,  

( 27 )  Latge a o n ~ t r u o t i o n  equipmerrt nhsll n o t  be 

parked o r  atursd or* or tratr~lported t o  8nJ from any lot exaept 

when necassary durlng per iods  c f  const ruot ion.  

(28)  +lo d i sab led  ~ r d h i r , l s s  D r  jnnl; a a r a  ahall be 

maintained on lrny l o t ,  howcver Chis doaa not i n c l u d e  on t lques  

' o r  other c a l l a c t i b l e e  whiah m e  s u i t a b l y  housad. 

(29) P L a y p ~ l ~ u ~  radio  or te leviuion antennae or 

ot1:ar s t ruoburea  nrs n o t  to  exceed 30 feet  above ground Lsvel, 

{3O} No i n d i v i d u a l  watar supply syntcm a h a l l  ba 

permit ted  on any Lot  unlsse  such systarn iu l o c u t a d ,  oonntructod 

find equipped i n  accordance w i t h  tho ruqulramantu, sbnntlarilo 

and recwrunandatione of khc Piorod County I i a a l t l ~  Do)anrtlnonk, 

' A * * *  
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hpprov i l  of anall syrrtarae us i n s t a l l e d  s h a l l  bo ob",inad £=om 

euoh a u k h o d t y .  Loto 1 thrsuqh 2.2 and Lot 1 4  of Pierce CounW 

Large L o t  1851Cf40451, s h a l l  be subjeoh to that o a r t n i n  Agreement 

dated t h e  23x6 day o f  Februacy, 3.987, by and betwaan the 

Doolnrrint and t h o  CLky of Bonnay Lske ,  which Agreem~nt  is 

a t t aohed  t o  theoe Covenante and des ignated .Exhihi t  'IU and 

i nco rpora t ed  h e r e i n  by refieranoe as tholgh Pul ly  L o t  f o r t h .  

(31) n i r n r a f t  s l ~ a l l  have  right: of k.ap ova r  a l l  

moving t m f f i a  whether i t  be nutomobiln, motorcyclol b i ~ y ~ l s i  

Iioroo or padew tri an. 

(32) Tha ttcxi?rsy is f o r  tho  s o l e  purpose of n i ra rn f t :  

ttixfing 'to and from the runway, . 
(33) Tlre ~bttxSmun epnaci f u r . i l l c  veh ic l e s  within 

the development a h a l l  be 1Q milea pnr h o ~  with t h e  axaephion 

of a i r p l a n e s  t a k i n g  oEL and l and ing  on t he  runwuy. 

(34) I'hm a l e a r  way a roa  Lo an e l r t ans~on  o f  p n r c a l  

l B 1  the  runway, t o  t h e  Western f i n e  oZ Larqa Lot 6ubd iv i s ion  

Boundary, Phi8 =en s h a l l  romaln a l o a r  o f  bu i ld ing  aonskruakiont 

overhead wiraa', o r  sny o b j e u b  hazardous fo  Low f l y i n g  a r r i v i n g  

and d e p a r t i n ~  n i r n r a f t  . 
(35) FoLlov~!.ng extended pariodsl of rill" ex henvy 

Prost,  l o u d  r e 8 k r i o t i o n a  may be impoood by tho As&oa ia t ion  

l imi t ing  use  of taxi  rood to ialrcraCt and nutomobilen, 

(361 FLYING H WINCH EDTATEG i s  l l o t e d  An t h e  Waehington 

S t a t e  ~ r r o n n u t ' i o o  b l r e o t u r ~  an o private a i t p o r t  rss+fctod 

to the u s e  of r'eeidential memho~o and t l t ~ i r  gueate. Normal 

traffio p a t t o r n  prucedurae H i l l  b e  adharnd t o  oonsistelti: 

v i th  s n f a t y  and pravsiling wind uondftions, E o i m  ab~terannt 

p r c n e d u r e ~  w i l l  be Eollowed by a r r i v i n g  nnll depa r t ing  e i r u r a f t  

oonnie t e n t  w i t h  eafeLy l iml tn t fonn  cl d r o r a f t  anU e x l a t i n y  

weather o o n d l t i o n s .  

t * i b  
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(37) No aammaraial Eliglrt lnstruutionti will be 

p o r m i k t e d ,  

( 3 8 )  Fhare s h a l l  be no u l t ra l igh t  operat ions,  glider 

nperotione, hok a i r  balloon o p c r a t i ~ n s  or sky diving a c t i v i t i a s  

wf thout  t h s  prior approval of the ~ s e o c i n t i & .  

(39) Tie-downs a r e  res t r i c ted  to  homeowners p r i v a t e l y  

bnaod a i r o r a f t ,  hawe-rar,' tie-downs for  transient guests of 

ras inen ts  a r e  permit ted for a lfmi ted perlad nf t ime,  vhich 

alrnll ba datermined by the Asnoclation, 

( 4 0 )  Uce of runway m y  be oncaaionally r e s t r i c t e d '  

: by the ~asocl$zt imn for ohort  periods .fullawing rap id  frsaze- 

thnw condit,ionn o r  extendad periode'oE heavy r a i n f a l l  t o  

prevent: runway surfacta drunngo. Cloaurea of shbrt  durakiolr . 
w i l l  ba indioatod by plaoment ol' cones on runwny and tniiwny. 

(41') h i r c r a E t / P l i g b t  o p a r ~ t i o n s  shall ba subject 

Lo khe L o l l o ~ i n g  r n s t r i n t i o m  nlrd oovsnanta, 

(a)  FLYING H NlNCll  ESTATES is  l i s t e d  Fn the 

Washington Btatc ncrunnuticn Dirclators sa a pr iva te  a h p o r t i  

rankrioted to Ltrl;? use at: x o a l d e n t i ~ l  membors elid guests, 

(b) Homnl t r e f E i o  patketn prooelureo a h a l l  

be adherod to consistent w i t h  nrrEeLy and pravhillng wind 

00I ld i t i0n~  . 
\ a )  NoFae abatement procedures aha11 be followad 

by a r r iv ing  and departfng h i r c m f t  mnsLstent with s a f e t y  

l imi ta t ions  of a i r o r a f  t and axisUng usather oondi t ionu ,  

( d )  N e  d o m e r a i a l  Plight inrrtructions aro 

p m i  hteti. 

(el No u l t r a - l i g h t  vperutions,  y l i d s r  opora tionu 

llat a ir  b a l l o o ~ ~  operatLonst o r  skydiving a o t i v i t c r ,  urn permitted. 

Dxcoptioas t o  airy of the above Lor occaniunnl use hy guclsts 

of r c s i a a n t s  nust have prior approval by the Asoociat ion~ 

**** 
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( E l  Tie-downs a r a  r e s t r i u t e d  to  home ownut ' s  

p r i v a t e l y  based ' a i r a r e ~ t .  Tia-downs by t r a n s i e n t  guestn 

of r e n i d e n t e  are permit ted  for  limitad per iod of t i m e ,  which 

e h a l l  be  de ter rn inad  by kha A ~ S o d a t i o n .  

(g) Uee of runway m y  bo oaaasion%lly  rhntrioted 

for s h o r t  p6r iode  fo l lowing snnw rapid E s Q ~ z Q - ~ ~ ~ w  conPitLon8 

o r  extended periods of heavy r a i n f a l l  t u  provant runway surface 

damage, CXoaurcie o f  short durat ion will bu indicated by 

placement of cones 019 runway nnd t a x i  wiy.  

(ht go use ol! t h e  property shhml be mada for 

oomercinl compo t i  rianu inoluding b u t  not l im i rod  to u l t r a -  

l i g h t  h y i n g ,  skySivFng, f l i g h t  lnnkkuaklon, gLLders, ha l ioopkere  

nnd stunt flying in8 truotfon. 

(i) A l l  Cakoofes and londingm s h a l l  be i n  

an ePs t a rn ly  and westernly diroet ion.  Ar r ivn t  and drpnrtura 

p a t t s r n s  will ba aatablirrh~d acoordFngly. 

( j ]  Only Lot owners, r a s i a s n t s  and k h e i r  guesto 

s h a l l  be n l l o w ~ d  to use the  air8trI.p e m a p t  for amazgency 

landing 13. 

IX )  Tha landing s t r i p  and Cwiwaye s h a l l  ba 

kept i n  good s t a t e  of r e p a i r  st n i l  times. The stlrfaat o f  

the Landing s t r i p  a h a l l  be maintained in a mannar so ae t o  

be d u s t  f ree .  

(1) Them shal l ,  be no s t u n t  f ly ing i n  U s  

g c n o r a l  a rea  n h a t o o c v e r ,  A l l  fligh~s inc luding a e r o b a t i c s  

crLgfnoting £rcim' t h i s  a i r a t r f p  s h a l l  be oottduotnd i n  aococdanoci 

with FhR r e g ~ l a t i o s s ~  

11111 Thare  hall tan no open fly-ins to  and 

Eram' this prope r ty .  

h*CU 
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tn) The owner oE tho property or his auccaasor 

in i n w e s t  ehall provido for ~ t i e L o a t i o n  of all parties 

f lying i n  and o u t  of t h i s  private  a i r p o r t  of the  c o n c u r n a  

re la t ing  fo t h o  d a i r i e s  I n  the area 1 x 8  khe use of vnriclble 

apeed p r o p e l l e r s  o r  othar  high-pitched engineli, and that 

n o i ~ e  nbatamont procedures ha Eollowed as  herain provlded. 

(42 )  The propertie8 herein a r e  hereby r a n k i c k e d  

. to  allow a maximum of' 24 l a b  on Ute U P  acres, and eo Lot 

shall be a m a l l a r  in size than 2 mcrau. 

( 4 3 )  A l l  lotm sha l l  ba res iden t ia l  wlth a=ceesory 

d r o r n E t - r e l a t e d  f a u i l i t i e s  allowed, 

1 4 4 )  A 1 1  use u f  th'e a i r c r a f t  f a c i l f t i s e  innluding 

tax iways  and runways s h a U  be oonducked i n  nocordonae with 

FRA ragula tions. 

(45) Lot  owners aaeuma f u l l  r aapenc ib i l i ty  Efar 

and hold the Deolaran kt  h i s  h a k e ,  auooeonozs and .assign#, 

and the Aeeoaiakion, harmlees horn .any and a l l  l i a b i l i t y ,  

claims, damageat anff ooets  o f  any kind 'wbntaoevar for injury 

tn or daath o f  a n y  peraon or  per sons^ an0 for loan, damape 

or d a s k u c t i o n  of wl~ctsoever kind o r  nature to any property 

crrtned by nnothpr membcr o r  any o the r  pareon or psrBons oocuring 

Ln orrnneption w i a ~  o r  i n  any way ina fd~nk to  o r  a r i s i n g  out 

or  tho opera t ion  o f  khe rncpb~flu or h i s  gvert'e a i r c r a f t .  

146) it ahall  be the sole responsibility of eaoh , 

individual Owner t o  marry Liabi l i ty  i ~ e r a n c n  Ear their  profeat ion 

re la t ive  Co death o r  injury as a rasult of .&oraf t  oparakion, 

*t f*  
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(471 zUemb~rs of fha ~ssoe ic l t ion  ahall make known 

to their gucnhs and fami ly  momburs tho proviuiaca of tha 

covenants qnd reatriclzLans contained harain and s h a l l  ba 

rempnnaible on8 liable for &air: aatlons. 

( 4 8 )  'Phe Aseociation shall have the r i g h t  t o  cnforca,  

by any procteading a t  l a v  o r  i n  equity, a l l  r a ~ ' t r i a t i o n s ,  

cundillona, oovenantai seaervakfona, Zians and ohargee now 

and \#areafter irnpoaad by the provisions o f  this dsrrlarafion. 

P a l l u t e  of tha Roeacfation to enforcn suy owenntro o r  r e a t r i a t i o n  

.' Irealn containad s h a l l  Ln no ovent be daem~d a wetvar of 

t h e  r ighf  t o  do so tbaroaftar .  

( 4 9 1  r n v a l i d a t i ~ n  oE any on8 ~f thaaa oovenaab 

or reatriatdone by judgment or C o u r t  Order sholl in no way 

affaob any'other  proviaions which shall remain in E u l l  force 

and a f f e c t .  

(SO)  .The Denlarunt or  the hasociation ehaLJ. not: 

be h e l d  LFable Por c l o s u r ~  o r  res t r io t ions  irnpaeed by Pieroe 

County on Lar~tI Usa Permit UP9-83 us a result qE non-oomplianee 

with oonditiona contained harein,  a8 s a t  f n r t h  In Aztirrle 

1x1 

( S l j  Any violat ions of the provisions of t h a p  . - 
covenants whioh are n o t  correctad within s i x t y  (60) days 

after r e o e i p t  of  written noeiae of suoh vio la t ion  &om the , 

AaeociaMon s h a l l  Anour n penal8y Lor ruch v i o l a t i o n  at the 

ta t *  of lren D o l L ~ e  (rlO.OOl por d ~ y  arftmr the expiration 

rrE aaah sixty ( 6 0 )  day period, which penalty aholl ba . a  l i e n  

  gain st the  l o t  owned by tho vloLator,  

(52) ' Thia property is eubjeat to t.lre oovonanto 

and r a s t t i a t i o n 6  met f o r t h  On Pfnrce County Lorgo Lot Numbar 

U56, Pteroa County AudLkortn Pee No. E510140451, 

Declarat iot  of Covanants 



( 53 )  The props r t ioe  he ra ln  s h a l l .  be malntnined by 

tho mambare i n  cnnfumf ty wit11 atniidardn entabliubed from t i m e  

to t f m a  by t h e  n r a h l t e a t u r a l  c o n t m l  committee. Said r u l e o  

reguLai&one and, g u i d e t i  nee a h a l l  r e l a t e  t o  maiptenance of t h e  

hel'lCLE V I l l  

AMENDhlEUTZ 

Dca la ran tn  s h a l l  lrave the r ight  t o  amend t h h  Deolirrn$ion 

of Covanant;ht, Condi t ions ,  and ~ o 5  t r ~ a t i o n s ,  in0 Lud3.n~ any oP 

the C o v a n a n t ~ ,  d u r i n g  the f i r s t  two yearm'aEtcr bhe d r t o  of 

the  rtoordihg of these Govanonto. ~ h e k a ~ t c r ,  t l r i e  b e a l n r a  t i o n  . . 
may be k s n d e d .  by an arrfanative vota of  e majority of n l ~  

c la sa  A and all Clams 8. members. 

Qn t h i n  day prrnollally appeared baPuro ma, ROY A-CI 
l l IL t  and GLORIA M. KILL, ho me know11 to be t h e  i n d i v i d u n l s  
dviaaribed i n  end who exnoabed t h u ' w i t h i ~ l  and f o r e g o i n g  k s t r u m s n t ,  
and aaknowlsdged t h n t  they alpned tho enme ttn t h a r  tree and . 
vo lu~r t acy  a a t  and daad,  f o r , t h e  ~ W 8 8  and purpnees thareiq pentLonod. 

P under nty liand on 
d a y o f  YEb 

. **L 
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hln"L'CIG I V ,  

!:nction 7 n h n l l  rcrld nn fnll .oun~ fi l a t e  f c c  or 1125,00 w i l l  bo 

chnsrrad f o r  any nnsoonrn~nt not poi11 hy duo dnfo,  nnd nny a e ~ c a n m c n t  n o t  

paid within t h i r t y  (30) dnrn o r t c r  tho duo l a t c  e h a l l  hoor i n t o k o s t  from 

t h e  duo d o t e  n t  'be rnto of 10 percent  ;er nnnum. Tho Aunocintion may 

hrin~; an n o t i o n  nt 3~ ogninot t h e  Rfner pa reona l ly  oblipn\trd t o  p ~ y  t hc  

nane,  o r  i a r ~ c l o e a  t h o  l i o n  npninat the proper ty .  KO nr*ncr m y  wal.vc o r  

otherwioo neenpo 1iabi:il.g f o r  tho nonoasncntt p r ev l r i cd  f o r  hora in  by nan- 

ufio of thc Connon Aroo o r  nbandonmsnt oE h i e  L D ~ .  h aonbe r ' s  r i p h t  t o  

vnhn nlin13. la* n!lc:r~nr~~lnrl IIn 3onr tin n ~ t y  : ~ n n o o n ~ n n t n  trrc irnpnict. 

hR'rIC1.E V I  3 , 

( 2 )  to  rant1 an fo l lo l ,o l  I t  i e  tho i n  t cn t ion  nnd pl!rpooe,of thoao 

oovanrrnts t o  oetruro t h n t ,  a l l  d1fol3 inria, hnngars/r;araecs,  and a l l  o t h a r  

b ~ i l d i n ~ ~  be of n h i g h  qual.ity nnd b:orl:annahip ns d o t c r n i n e d  by tho Oom- 

m i  t t r te 60 n s  n o t  t o .  drtprooin t o  tho value. of auz-rounding p ropor t ioe ,  

(31  nmcnd no fo l lowof  ... Tho mound f l o o r  l i v i n ~  a r o n  of tho main' 

r e o i d c n t i a l  s t r u c t u r e  cxolusivo of opan porchoo nnd Rnral;crt nknll bo n o t  

l o s o  than 2 ,000  oquara f e a t  f o r  one-ntory rnmblor tyye homes nnd not l c a e  

than 1, E00 arjrcarn rcc t f o r  a d sy l i rh  t-t.incmcnt homn. I h o l l i n ~ o  of moro 

than ona s t o r y  s h a l l  t o t n l  not  lone  than ,?GOD sqilnrc Eeot, . . .  

ahend f \ \ r t h n r  a s  lo13 owe,, , , ,110 cornpornition r o o f s  o h e l l  ba ~Llowod , 
and r o o C i n ~  rnrrturinln shn ' l l  bo n j t h e r  fihnlte or t i l o  o r  o t h o r  m t a r i n l  na 

.< 
map apfrrovod by tho Coaa i f tnc .  / 

(32) to  rDnd  no follolP61 Thn tnXiuay and t n x i ~ n J  cn50m0nt f o r  

tho nolc FurpoRo of n i r c r n f  t t a x i i n c  t o  and from t h o  runway * otllo= 

veh ic l e s  o r  anirnnln w i l l  hu pnrmittad nf any t ime. 



(53)  To rnnd ne f u l l n w n :  Tho prlrpcrtLcn hcrc ln  oltnll  b a n i n t n i n c d  

by the monbum i n  aunrornity w i t h  ntnndnrda c o t a b l h h o d  from t i m a  to kimo , 

I 

by tho hrch i t t . a turn l  ContmZ Cammittec, Snid r u l o n ,  rarcu lnt ionn  'and c u i d o -  

l i n c a  s \ m l l  r o l n t o  to  nnintannnco af  tho p r o m i s u e ,  i n a l u d i n ~  onaamcnt 

nrQm. T l l i ~  covonnnt i .neludcn hut l a  no t  l i m i t a d  ts fho nnnerul nppoar- 

anen and o v c r n l l  n n i n t c n a n ~ a  o f  aaa11 l o t  ownod na ralnton t o  rrraony 

W C I l B ,  c t c ,  

Rl\'PRn t h i n  ,/H dny of 

SFATE OF WfRIISPGTPII ) 

County af r i ~ r c o  I 
On this day pernonolly nppoared 

GLORIA 1.1. I:Xl.L, to  me known t o  bo tho  i n d  
cxaauted tho uit:!in and f o r o ~ o i n ~  inotr\tncnt, and aulrnowlcdnod that they 
s i g n e d  the aoao n o  t h e i r  f r o 0  and vo luntnry  n t t  and dood, f o r .  tho unos a n d .  
purposen t h o r o i n  acnt ioncd,  

CIlVFJi u n d c r  my hand and o f f i c i n l  ~ o n l  thin 

*' 19Pea 
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;';; p: / ': q" ! 
COURT OF APPEALS, DIVISION I1 

S i r , i i  i 3  %, I 4 

FLYING H. RANCH HOMEOWNERS 
ASSOCIATION, a Washington non-profit 
corporation, 

Appellant. 
and 

JAMES L. GEARY and JANICE GEARY, 
husband and wife; and U.S. BANK 
NATIONAL ASSOCIATION N.D., 

Respondent, 

AFFIDAVIT OF 
SERVICE 

TALIS M. ABOLINS, being first duly sworn on oath, deposes and 

says: 

That on the 1 Sh day of August, 2008, he caused to be hand 

delivered true copies of the Brief of Appellant and Motion to Extend Time 

for Filing Appellant's Brief on file in the above-entitled matter, in an 

envelope addressed to below stated as follows: 

Klaus Snyder 
Snyder Law Firm LLC 
920 Alder Ave., Ste 201 
Sumner, WA 98390 

TALIS M. ABOLINS 

Affidavit of Service 
G:DATAD\TMA\O AppealsWlying H Ranch HOA 3 1008.001\Affidavit of Service.wpd 



SUBSCRIBED AND SWORN to before me th is /cdaday of 
August, 2008. 

NOTARY PUBLIC in and for the State 0-f 
Washington residing at TC , 3-L 

My commission expires: 7 - 2 1 7  

Affidavit of Service 
G:\DATA\D\TMA\O Appeals\Flying H Ranch HOA 3 1008.001\Affidavit of Service.wpd 
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