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A. FACTS 

Jefferson County approved a Conditional Use Permit as a Type III Permit for 

Frog Mountain Pet Care, a business operated by Harold and Jane Elyea (henceforth 

referred to as "Frog Mountain" or "FMPC"). Mr. Mellish filed a timely Motion for 

Reconsideration, which was denied. He then filed a LUPA petition pursuant to Chapter 

36.70C RCW contesting the decision. The LUPA petition was filed within 2 1 days of the 

decision on the Motion for Reconsideration, but not within 21 days of the original 

approval of the Conditional Use permit.' 

Frog Mountain filed a Motion to Dismiss the LUPA petition on grounds of 

time lines^.^ This motion was, of course, opposed by Mr. ~ e l l i s h ?  It was also, and more 

notably, opposed by Frog Mountain's fellow respondent, Jefferson county! Jefferson 

County's position was that, while like Frog Mountain they believed the issuance of the 

permit to be valid, they also wished to affirm that Mr. Mellish's petition was timely filed, 

and therefore they opposed the Motion to Dismiss the LUPA petitions. After hearing oral 

arguments from all parties, the trial court agreed with Mr. Mellish and Jefferson County's 

position on the issue of timeliness and dismissed the ~ o t i o n . ~  On the merits, the trial 

' For a full account of the timeline see Declaration of David Johnson, Appendix A-6 through A-8 of this 

document, paragraphs 1 1 through 24. CP 2 1 8-220. 

CP 262-332, Motion to Dismiss 

CP 241-261, Petitioner's Response to Motion to Dismiss 

CP 237-239, Memorandum of Authorities on Behalf of Jefferson County, and CP 21 3-236, Declaration of 

David W. Johnson. These are attached to this brief in the Appendix, A-1 to 4 and A-5 to 28 respectively. 

CP 237-239, Appendix A-1 and A-2. 

CP 204-2 12, Memorandum Opinion on Motion to Dismiss, attached to this brief in the Appendix as A-29 

to A-37. 



court subsequently found in favor of Mr. Mellish's petition, on the grounds that the 

required variance had been improperly granted.'The relevant dates are as follows: 
- 

All these dates are attested to in the Declaration of David Johnson submitted by 

Jefferson County in opposition to the Motion to   is miss? Mr. Johnson is the Jefferson 

County land use planner who handled the case? 

Frog Mountain mentions two other dates in its timeline on page 6 of the Brief of 

Appellants. The 'LUPA deadline' in particular is inappropriately included in the 'Facts' 

section. See Brief of Appellants at 6. Neither Mr. Mellish nor Jefferson County agrees 

that this was in fact the LUPA deadline.'' The trial court also does not agree that this is 

the LUPA deadline." If Frog Mountain believes that this is the deadline, it needs to make 

this case in its 'Argument' section. 

In its Facts section, Frog Mountain goes into some detail about its view of the 

underlying case. Brief of Appellants at 2 through 4. It is unclear why they do so, since 

they do not appeal any aspect of the trial court's decision on the merits. 

Date 

June 2 1,2007 

June 28,2007 

July 2 1,2007 

August 10,2007 

~~. ~ - 

' CP 35-53, Memorandum Opinion 

Declaration of David Johnson, Appendix, A-6 to A-8. CP 2 18-220 

Appendix, A-5 to A-6, Declaration of David Johnson, paragraphs 3 through 5. CP 2 13-2 14 

lo Appendix A- 1 to A-4, Memorandum of Authorities, CP 237-240, Petitioner's Response to Motion to 

Dismiss, CP 24 1-262 

l 1  Appendix A-36 to A-37, Memorandum Opinion on Motion to Dismiss, CP 2 1 1-2 12 

Event 

Permit and decision mailed 

Motion for Reconsideration filed 

Denial of Motion for Reconsideration mailed 

LUPA petition filed 



B. ARGUMENT 

In many respects this brief simply expands upon the excellent Memorandum of 

Authorities submitted by Jefferson County opposing the Motion to Dismiss, and the 

accompanying Declaration of David ~0hnson.l~ The County's succinct Memorandum 

covers virtually all the main points brought up by Frog Mountain on appeal. The 

County's action in filing the Memorandum - which says that while it disagrees on the 

merits of the LUPA petition filed against it, the petition is nevertheless timely in 

accordance with its interpretation of LUPA and its own code, and should be allowed to 

go forward - is remarkable and praiseworthy. 

In common with many other local land use jurisdictions in Washington State, 

Jefferson County has a Hearing Examiner administrative review process for a Type III 

Permit that includes an open record administrative hearing, then issuance of a final 

decision which is subject to review and modification by the Hearing Examiner if there is 

a timely motion for reconsideration.13 Once a timely motion for reconsideration is filed 

by a potential appellant, the appellant must wait for that motion to be decided in order to 

exhaust administrative remedies. LUPA requires administrative remedies to be 

exhausted before the resulting decision can be called a "land use decision." 

( I )  "Land use decision" means a m 1  determination by a local jurisdiction's body 
or oflcer with the highest level of authority to make the determination, 
including those with authority to hear appeals, 

RCW 36.70C.020(1). 

The petitioner has exhausted his or her administrative remedies to the extent 
required by law. 

Appendix A-1 to A-4 and A-8 to A-28, CP 237-240 and CP 213-236, respectively. 

l3 JCC 18.40.280 (Appendix at A-38); JCC 18.40.3 10 (Appendix at A-40). 



RCW 36.70~.060(2)(d).'~ 

A "land use decision" can be only a truly "final determination" by the local 

jurisdiction. RCW 36.70C.020(1). Because JCC 18.40.3 10 allows a timely motion for 

reconsideration to result in the revision of the initial final decision, the "final 

determination" by the local jurisdiction is not made until there is a decision on any timely 

motion for reconsideration. Only "land use decisions" may be appealed under LUPA. 

( I )  This chapter replaces the writ of certiorari for appeal of land use decisions 
and shall be the exclusive means ofjudicial review of land use decisions 

RCW 36.70C.030(1). 

Therefore, in the Jefferson County process for Type IJJ permits the "final 

determination7' would occur when the initial final decision is issued if there was no timely 

motion for reconsideration, but if there is a timely motion for reconsideration, it would 

occur when action is taken on that motion. 

l4 For a discussion of the exhaustion requirement see Ward v. Countv Commissioners, 86 Wn. App. 266, 

270-71,936 P.2d 42 (1997) 



The issue of the relevance under state law of labels attached by local jurisdictions 

to their decisions (such as the term 'final decision' in JCC 18.40.3 10) was addressed by 

our own Supreme Court in De~ ' t  of Ecolom v. Kirkland, 84 Wn. 2d 25,523 P.23d 1 18 1 

(1 974)' where it is stated: 

[IJt is noted that whether or not the statutoly requirements ofJinality are satisfied 
in any given case depends not upon the label a@ed to its action by the 
administrative agency, but rather upon a realistic appraisal of the consequences 
of such action. 

D e ~ ' t  of Ecolom at 29-30. Here the realistic consequences of filing a timely motion for 

reconsideration is that the date of the initial final decision is no longer the date of the 

'Ymal determination'' by the Hearing Examiner. The date of that "final determination" is 

the date of issuance of the decision on reconsideration. When there is a timely motion for 

reconsideration, the date of issuance of the "land use decision'' that can be appealed 

under LUPA is the date of issuance of the decision on reconsideration, because only on 

that date is there a "final determination'' and a "land use decision" that can be the subject 

of a judicial appeal. ls 

l5 Jefferson County provided a more specific argument to the trial court in its Memorandum of Authorities 
(CP 237-240, provided herein in the Appendix at pages A-1 to A-4). The County argued that denial of the 
motion for reconsideration on July 2 1,2007 "is the only decision made by a County representative that fits 
the definition of 'land use decision"' as listed in RCW 36.70C.O20(1Xa). Appendix at page A-4, line 5. 
The County points out that "RCW 36.70B.060(6) allows a local government to create . . . a two-step 
process, i.e. 'one consolidated open record appeal,' and at the county's option 'a closed record appeal 
before a single decision-making body or officer."' Id. The County argued that because Ch. 36.70B RCW 
approves of a local government establishing a "hearing and subsequent appeal" process before a disputed 
permit becomes susceptible to an appeal to superior court under LUPA, the County's decision to allow a 
motion for reconsideration is l a m 1  and the date of the "land use decision" under LUPA is the date that the 
Order on Reconsideration is issued. Id. The County argues that to find otherwise would require an 
aggrieved person to file appeal papers with the County at the same time as filing a LUPA petition in 
superior court and that result defies logic. Id. The County's interpretation that its Type III administrative 
review process does not result in a ''final determination" until the decision is issued on a timely motion for 
reconsideration is to be given considerable judicial deference. Mall, Inc. v. Seattle, 108 Wn2d 369,377- 
78,739 P.2d 668 (1987) ("considerable judicial deference should be given to the construction of an 
ordinance by those officials charged with its enforcement"). 



Frog Mountain's main contention is that LUPA's 21-day appeal period begins at the time 

of issuance of the initial final decision, not at the end of the local land use process as a 

whole, even when there is a timely reconsideration motion. They cite no precedent for 

their interpretation, which: 

1. Is contrary to settled land use practice in Washington state16 

2. Is contrary to the very clear language of the LUPA statute1' 

3. If adopted, would give rise to innumerable legal contradictions, due process 

violations, and unnecessary resort to the courts, violating the rule that statutes 

should be construed so as avoid strained and absurd conseq~ences.'~ 

We first examine the relevant sections of the LUPA statute (which is, of course, the 

controlling authority regarding the timeliness of LUPA petitions), then the items of 

Jefferson County code referred to by Frog Mountain, and f'inally their references to the 

wording on Jefferson County's forms. This examination is in order of diminishing 

relevance to the question at hand. We also point out some of the contradictions, potential 

due process violations, and various unnatural and undesirable consequences that would 

flow fiom their interpretation were it to be adopted. 

Timeliness under LUPA 

The authority on the timeliness of a filing under LUPA is the LUPA statute itself. RCW 

36.70C.040 of LUPA governs the timeliness of a LUPA petition: 

- 

l6 See for example HJS, 148 Wn.2d 45 1,466,6 1 P.3d 1 14 1 (2002), a case 

where a LUPA petition was filed 2 1 days after a reconsideration decision. 

" RCW 36.70C.020(1). 

l8 State ex rel. Everereen v. WEA, 140 Wn.2d 615,632,999 P.2d 602 (2000). 



(3) The petition is timely f i t  is _filed and served on all parties listed in 
subsection (2) of this section within twenty-one days of the issuance of the land 
use decision. 

RCW 36.70C.040(3). 

'Land use decision' is defined in RCW 36.70C.020 as follows: 

( I )  "Land use decision" means afinal determination by a local 
jurisdiction's body or oflcer with the highest level of authority to make the 
determination, including those with authority to hear appeals, on: 

(a) An application for a project permit or other governmental approval 
required by law before real property may be intproved, developed, 
mod$ed, sold transferred or wed but excluding applications for permits 
or approvals to use, vacate, or transfer streets, parks, and similar types of 
public property; excluding applications for legislative approvals such as 
area-wide rezones and annexations; and excluding applications for 
business licenses; 

RCW 36.70C.020(1). 

Applying the definition of 'land use decision' in RCW 36.70C.020(1) to Jefferson 

County's land use process, the 'final aktermination by a local jurisdiction's body or ofleer 

with the highest level of authority to make the determination, including those with authority to 

hear appeals ' [emphasis supplied] is clearly the determination made when a 

reconsideration order is issued on a timely-filed motion for reconsideration. The 

determination made in the initial final order cannot be 'find in the sense of LUPA, since 

it can be modified or overturned by a subsequent local land use determination. This is 

further clarified by the words 'including those with authority to hear appeals'. 

Mr. Mellish and Jefferson County agree, and the trial judge found, that the date 

when a ruling is issued on a timely-filed Motion for Reconsideration that terminates the 

local land use process, becomes the date of the 'land use decision' or 'final 

determination' referred to in the LUPA statute, and the 2 1 -day appeal period commences 

fiom that date of issuance. Given the definition of 'linal' ('pertaining to or coming at the 



end; last in place, order, or time', Webster's New Universal Unabridged Dictionary 2003) 

no other interpretation can be sustained. The determination at the end of the local land 

use process is 'final' for the purposes of LUPA, and all earlier determinations are not. It 

should be noted here that Mr. Mellish's Land Use Petition specifically challenged the 

denial of the Motion for Reconsideration, not merely the initial decision granting the 

Conditional use Permit which that denial affirms and in~~rporates. '~ 

Strained and Absurd Consequences of Frog Mountain's 

Interpretation 

Now let us briefly examine a very small sample of the numerous inconsistencies, 

contradictions, and due process violations inherent in Frog Mountain's interpretation. 

According to Frog Mountain's theory, in the instant case there is no date on which Mr. 

Mellish could have filed a timely LUPA retition. The most obvious reason for this 

(though not the only one) is that the filing of a LUPA petition requires that the 

petitioner's administrative options be exhausted. After Mr. Mellish filed his motion for 

reconsideration, his administrative remedies were exhausted only when he was mailed the 

Reconsideration Order on July 2 1 st, whereas under the Frog Mountain theory a LUPA 

petition would be timely only if filed on or before July 16&. 

This raises an obvious and illuminating question: if the Motion for 

Reconsideration had been granted, instead of denied, what, according to Frog Mountain's 

theory, would its recourse under LUPA have been? Even if it knew of the Motion for 

Reconsideration, it could not file an appeal prior to the issuance of the decision granting 

the Motion, because it is impossible to appeal a decision that has not yet been issued - yet 

l9 CP at 335, Land Use Petition, page 1 



on its theory the LUPA timeline would have expired by the time its appeal was possible. 

Thus they would have had no recourse under LUPA at all. 

Even more simply, and independent of the amount of time the Examiner took to 

rule on the Motion for Reconsideration: the granting of the Conditional Use Permit is not 

appealable by Frog Mountain because it is in their favor, whereas the Granting of the 

Motion for Reconsideration is not appealable because, in its theory, it is not the 'final 

determination. ' 

More generally, Frog Mountain's interpretation would give rise to many 

unnecessary resorts to the Courts and to much unnecessary expense and delay. It is in 

everyone's interest that land use questions be settled at the local administrative level if at 

all possible.20 This is one of the reasons why Jefferson County has its reconsideration 

process. If parties to a land use case feel any uncertainty about whether taking advantage 

of the later stages of a local land use process will adversely affect their rights under 

LUPA, they will simply file a LUPA petition straight away, further burdening our 

already-overloaded court system and entailing much unnecessary trouble, expense and 

delay for all the parties involved. 

As stated by Jefferson County in its September 1 1,2007 Memorandum of 

Authorities: 

ifthe logic put forth by FMPC is correct, then an aggrievedperson 
or entity fighting a permitting decision within a county that had 
established locally a "hearing and subsequent ameal "process 
would have to both simultaneousIy@le a L UPA petition and file the 
appeal papers to request a closed record appeal. Suddenly, there 
would be two judicial or quasi-judicial matters concerning the same 

20 KSLW v. Renton, 47 Wn. App. 587,591,736 P.2d 664 (1986). 



dispute going on at the same time in diferent venues. That possible 
result defles logic. 

(Appendix Page A-4, lines 8-1 1, CP 240) 

It would also clearly give rise to enormous costly and unnecessary codhion 

should the two venues arrive at differing conclusions. In State v. Gravs Harbor County, 

122 Wn. 2d 244,857 P.2d 1039 (1993), a SEPA case, SEPA and local code taken 

together would have required litigants to simultaneously pursue an administrative SEPA 

appeal and a judicial appeal of the underlying local administrative decision. The Court 

noted that forcing compliance with both ordinances would be: 

.., cumbersome and forces a litigant to draflpleadings to challenge a non- 
final administrative decision If the administrative decision changed 
anything in the previous administrative decision, the pleadings would have 
to be amended to reflect the later decision. In cases where the party 
seeking review of the SEPA issue prevailed in the administrative appeal, 
the Court action may have been totally unnecessary. We conclude that for 
the County to force a party to seek judicial review of a non--nu1 
administrative decision would be unfair and wastefil ofjudicial resources. 

Grays Harbor County at 255-56. In that case the Court overturned the local 'parallel- 

track' requirement. The difference with the present case, of course, is that Jefferson 

County is not advancing this 'parallel-track' interpretation: only Frog Mountain is, with 

no support in LUPA, local code, precedent, or case law. 

A statute must be construed to give effect to the Legislature's intent (Dep't of 

Ecology v. Carnobell& Gwinn, L.L.C., 146 Wn.2d 1,9,43 P.3d 4 (2002)) and to avoid 

strained or absurd results (State v. Stannard, 109 Wn.2d 29,36,742 P.2d 1244 (1987).) 

Frog Mountain's interpretation leads to strained and absurd results (some of which are 

described above), and does not give effect to the intent of the LUPA statute, which is to 

provide a remedy at the State level that is available when, and only when, all local 



administrative remedies have been exhausted (i.e. the local administrative process is 

complete.) 

All this is clear - and sufficient to decide the case. For completeness we address 

the questions of Jefferson County Code and the wording on Jefferson County's forms 

raised by Frog Mountain. As remarked before, neither Jefferson County Code, nor the 

wording on the County's forms, is in any way determinative of LUPA appeals timelines. 



Jefferson County Code 

Jefferson County Code ("JCC") 18.40.3 10 reads as follows: 

A party of record at a public hearing may seek 
reconsideration only of a final decision by filing a written request 
for reconsideration with the hearing examiner within five business 
days of the date of the final written decision. The request shall 
comply with JCC 18.40.330(5)(b). The hearing examiner shall 
consider the request without public comment or argument by the 
party filing the request, and shall issue a decision within 10 working 
days of the request. If the request is denied, the previous action shall 
become final, If the request is granted, the hearing examiner may 
immediately revise and reissue his/her decision or may call for 
argument in accordance with the procedures for closed record 
appeals. Reconsideration should be granted only when an obvious 
legal error has occurred or a material factual issue has been 
overlooked that would change the previous decision. 

Frog Mountains' entire case - such as it is - rests on the apparent similarity 

between the words 'final decision' in the first sentence of JCC 18.40.3 10 (which also 

appears on the approval of the Conditional Use Permit) and the terms 'land use decision' 

and 'final determination' used in the LUPA statute. The meaning of the code is, however, 

clear once its purpose is taken into account. Its purpose is not to regulate LUPA timelines 

(which are in any case beyond the purview of local code) but to regulate the conditions 

and timelines for Jefferson County's Motion for Reconsideration process. 

As such, the meaning of the word 'final' in the first sentence of JCC 1 8.40.3 10 

has to be 'conclusive of the open record phase of the local land use process', not 

'conclusive of the local land use process as a whole.' This is clear fiom the fact that JCC 

18.40.3 10 goes on to describe the process whereby that 'final' decision may be modified 

or overturned. At the point in the process described in the first sentence, all 



administrative options are not yet exhausted if a timely motion for reconsideration is 

filed. 

The word 'final' appears again in the fourth sentence of the paragraph, 'Ifthe 

request is denied the previous action shall becomejnal. ' This time the word 'final' 

does indeed mean' conclusive of the local land use process as a whole.' All 

administrative options really are exhausted, the denial of the request is conclusive of the 

entire local land use process, and 'ajnal determination by a local jurisdiction's bocjl or 

oficer with the highest level of authority to mkz the determination, including those with 

authority to hear appeals ' has been made, and so the LUPA countdown begins. 

Respondent Mr. Mellish submits that this interpretation of the code is the only 

reasonable, or even logically possible one. It is also the interpretation adopted by 

Jefferson County, the body charged with the enforcement of the code. The trial court 

found the above to be the 'most reasonable interpretati~n'~'of the applicable Jefferson 

County Code. All that is necessary to a f f i  this interpretation, however, is that it is not 

actually unreasonable, since when a term in a statute is ambiguous (i.e. amenable to more 

than one reasonable interpretation22), deference must be given to the interpretation of the 

administrative agency charged with the statute's enfor~ernent.~~ That administrative 

agency is Jefferson County, whose interpretation concurs with Respondent Mr. Mellish. 

Frog Mountain also cites to JCC 18.40.320(1) which states that 

21 Memorandum Opinion on Motion to Dismiss (Appendix C) page 8 line 2 1.  CP at 2 1 1 .  
22 . 

I(mg County v. Cent. Puget Sound Bd., 91 Wn. App. 1 ,  16,95 1 P.2d 1 15 1 ( 1  998). 

23 Mall. Inc. v. Seattle, 108 Wn2d 369,377-78,739 P.2d 668 (1987) ("considerable judicial deference 
should be given to the construction of an ordinance by those officials charged with its enforcement"). 



All administrative interpretations made pursuant to Article VI of this 
chapter and T'e II and IIIproject permit decisions under this code shall 
be final unless appealedpursuant to Article V of this chapter. 

JCC 18.40.320 It is not completely clear exactly what this item of code is 

supposed to mean. It is possible that the word 'final' here has the same meaning as in the 

first sentence of JCC 18.40.3 10, namely 'conclusive of the open-record portion of the 

local land use process.' It is also possible that the 'permit decision' referred to is the post- 

Reconsideration one referred to in the third sentence of JCC 18.40.3 10, 'Ifthe request is 

denied, the previous action shall becomeJina1. ' 

What clear is that any interpretation of JCC 18.40.320 incompatible with 

Jefferson County's Motion for Reconsideration process described in JCC 18.40.3 10 (the 

immediately preceding code section) must be incorrect, since invalidating JCC 18.40.3 10 

would conflict with the principle that a statute must be construed in such a way that no 

part of it is rendered meaningless or superfluous24. Separately, in cases where an item of 

code is ambiguous, deference is due to the interpretation of the body charged with the 

enforcement of the code2', which in this case is Jefferson County, who affirm the validity 

of JCC 18.40.3 10 in their Memorandum of ~uthor i t ies~~.  

Nor can any interpretation of JCC 18.40.320 be sustained that would attempt to 

supplant or override LUPA's definition of a 'final determination' by stating that a 

determination other than the last determination of the local land use process was in fact 

'final' for the purposes of LUPA. For JCC 18.40.320, a local code provision, may not 

24 See for example Whatcom Countv v. Bellingham 128 Wn2d 537, 546,909 P.2d 1303 (1996); State v. 

Sunich, 76 Wn. App. 202,205,884 P.2d 1 (1994); -, 64 Wn. App. 165, 

822 P.2d 1264 

25 Mall, Inc. v. Seattle, 108 Wn.2d 369,377-78,739 P.2d 668 (1987) 

26 Appendix A-3, line 15 through A-4, line 5, CP 239-240. 



conflict with LUPA, a state statute. Rabon v. Citv of Seattle, 135 Wn.2d 278,287 and 

292,957 P.2d 621 (1998). Therefore, to the degree that this code provision could 

possibly be interpreted as overriding LUPA's definition of a 'final determination' , this 

code provision would be void. Id. It is forbidden by LUPA to bring a judicial appeal of a 

decision that is not the "final determination" by the local jurisdiction. RCW 

36.70C.010(1); 36.70C.030(1). For JCC 18.40.320(1) to not be void, it must be 

interpreted that a final Type IT.. project permit decision is made on the date that the 

decision on a timely motion for reconsideration is issued because that is the date the 

"final determination" is issued. 

Finally, it should be noted that no code provision, however interpreted, is the 

controlling authority on what the terms 'land use decision' and 'find determination' 

mean in the context of LUPA - LUPA is. 

, uitly U I  + G ;  vi County Forms 

The appellant's brief uses several references to the wording on documents and 

forms issued by Jefferson County to support its case. 

A typical example is on Page 7, line 2, where the Appellants' brief states, 

incorrectly, that 'The permit correctly states that is must be appealed within 21 days of 

issuance'. The language of the Permit is actually as follows (emphasis added): 

Pursuant to RCW 36.70C, the applicant or any aggrieved party appeal this 
final decision to Jeflerson County Superior Court within twenty-one (21) days of 
the date of issuance of the land use decision. For more information related to 
judicial appeals see JCC 18.40.340. 

CP at 349, quoted in Appellant's Brief at the bottom of Page 1. One point that this 

illustrates is that the language on documents and forms does not limit any party's appeal 



options under LUPA. For the language of the Permit only refers to the possibility of an 

appeal to Jefferson County Superior Court, whereas State law allows appeals to the 

Superior Court of either of the two adjacent counties (RCW 36.01.050), and State law 

controls. The Petition in question was actually filed in Clallam County. It is thus clear 

that such language on forms does not ovemde the provisions of State law. 

More significantly perhaps, the Permit uses the word 'w', not 'must' as 

misquoted in the Brief of Appellants. 

The Jefferson County Notice of Type 111 Land Use Decision mailed along with 

the Conditional Use permit2' makes it perfectly clear that an aggrieved party wishing to 

contest a land use decision has two options - they may file a judicial appeal, or they may 

timely-file a Motion for Reconsideration. Furthermore, the Notice of Type 111 Land Use 

Decision mailed along with the denial of the Motion for ~econsideration~~ makes it 

perfectly clear that an aggrieved party wishing to contest the decision of the Motion for 

Reconsideration has one option available to them - to file a LUPA petition within the 

twenty-one day period specified by LUPA of the Denial of the Motion for 

Reconsideration. It is this latter option (whose deadline is clearly and accurately specified 

in Jefferson County's instructions) of which Mr. Mellish availed himself. There is thus no 

contradiction between the language on Jefferson County's forms and the trial court's 

ruling on the timeliness of Mr. Mellish's LUPA filing. 

27 Appendix A- 14, CP 226 

28 Appendix A-23, CP 235 



Other Claims of Frog Mountain 

That the 21day period runs from the date when the decision should 

have been issued 

This claim is Point F, starting on Page 15 of the Appellants' brief. 

All that is necessary to refute this claim is Section RCW 36.70C.040 of LUPA, 

which states: 

(3) The petition is timely if it is Bled and sewed on all parties listed in 
subsection (2) of this section within twenty-one days of the issuance of the land 
use decision. 

RCW 36.70C.040(3). No reference is made to the date on which the land use 

decision should have been issued fi\- ~lh\.iouq reasons. For instance, if LUPA were to 

take into account the date on wiucr~ . ,. t .  . a delayed 

.. .*?lable simply by ki l lb  ur r ,i; - J, which would obviously 

represent an unric~ process violation. The concept of when a decision should 

have been issued is also a much more slippery one than the date on which it was issued 

(which may be ascertained simply by consulting the date on the document issuing the 

decision or the Declaration of Mailing.) 

Frog Mountain states on page 17, second paragraph, of its brief that 'The Hearing 

Examiner's decision on reconsideration was a week late. This may not be long. However, 

under LUPA, substantial compliance does not apply.' They quote a case in which the 

Court found that substantial compliance does not apply to the service requirements of 

LUPA. This confuses compliance with LUPA itself with compliance with the provisions 

of local code. 



Mr. Mellish filed within twenty-one days of the ruling on the Motion for 

Reconsideration, and thus fully (not merely substantially) complied with the timeliness 

requirements of LUPA. The Hearing Examiner's failure to render a decision within the 

timelines specified by local code is not a violation of LUPA, but an imperfection in the 

local land use process. Such an imperfection might be appealable under LUPA if a party 

could show that they were harmed by it (which Frog Mountain is not, since the decision 

was in their favor and simply af£irmed what they already believed to be the case.) 

That since Frog Mountain was not notified of the filing of the Motion 

for Reconsideration, the filing was invalid 

This claim was never made to or ruled upon by the trial court. It does not appear 

in Frog Mountain's Assignments of Error section (for obvious reasons, since there is no 

trial court finding to which any error could be assigned). It therefore cannot legitimately 

be raised on appeal?' 

It is also without merit. Mr. Mellish fully complied with all Jefferson County's 

procedures for filing a Motion for Reconsideration, which do not include notiijmg other 

parties. Jefferson County's right to have such a procedure is enshrined in Chapter 36.70B 

of RCW, as stated in the County's Memorandum of ~uthorities.~' Frog Mountain was not 

harmed by the absence of notification, since the decision on the Motion for 

Reconsideration was in its favor. 

RAP 2.5(a) 

30 Appendix A-3 line 20, CP 239 



That the LUPA deadline is not affected by any misrepresentations by 

the County 

Mr. Mellish agrees with Frog Mountain on this issue - which, however, does not 

arise, since Mr. Mellish has consistently taken the position that Jefferson County advised 

him correctly and did not make any misrepresentations. This is also the position taken by 

Jefferson ~ o u n t y . ~ '  Frog Mountain is here, as in their ori& Motion to Dismiss, arguing 

against an assertion that no other party has ever made. 

C. CONCLUSION 

Frog Mountain's arguments regarding timeliness have no foundation in LUPA, 

the controlling authority, or in Jefferson County code, or even in the language that 

appears on Jefferson County's documents. Their interpretation is completely con- to 

precedent, leads to strained and absurd results, and if adopted would give rise to much 

complex, expensive, time-consuming and unnecessary litigation, and unnecessarily 

burden Washington State's already-overburdened court system. It would also introduce 

uncertainty and doubt into local land use processes state-wide. For all these reasons Frog 

Mountain's appeal should be denied. 

Respectfully submitted this 9 day of October 2008, 

Martin ~ i l l i s h  ro 
930 Martin Rd 
Port Townsend, WA 98368 

3' Memorandum of Authorities (Appendix A) Page 2 line 13, CP 238 
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BARBARA CHRISTERSE 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR CLALLAM COUNTY 

/I MARTIN MELLISH, Case No.: .07-2-00791-4 

I I Petitioner, 

" !OG MOUNTAIN PET CARE, HAROLD 
,md JANE ELYEA and JEFFERSON 

I 1  
I I Respondent 

MEMORANDUM OF AUTHORITIES ON 
BEHALF OF 
RESPONDENT JEFFERSON COUNTY 

EVIDENCE RELIED UPON: 

Declaration of Associate Planner David W. Johnson, with four (4) attachments; and this 

Memorandum of Authorities. 

PRELIMINARY STATEMENT: 

Respondent Jefferson County (''the Counfy") fdes this Memorandum of Authoritie 

because it asserts that the Petitioner timely filed his LUPA Petition. For reasons that will 

described below the Motion to Dismiss of co-Respondents Frog Mountain Pet Care ("FMPC" 

and Harold and Jane Elyea should be denied. However, the County also asserts Your Hono i 
MEMORANDUM OF AUTHORITIES ON 
BEHALF OF 
RESPONDENT JEFFERSON COUNTY 
Page 1 

JUELANNEDALZELL 
PROSECUTING ATTORNEY 
FOR JEFFERSON COUNTY 
C o ~ u s c  - P.O. Box 1220 
Port Townsend, WA 98368 

(360) 385-9180 



will, once the merits of this LUPA Petition are argued, affirm the County's granting of the permi' 

that the Petitioner now challenges. 

STATEMENT OF FACTS 

As laid out in the Declaration of Associate Planner David W. Johnson, the application b 

FMPC can be quickly summarized as a remodel and expansion of a legal non-conformin 

dog and cat boarding facility now located in a Rural Residential zone, where th 

underlying zoning is one residence per five acres, also known as RR 15. (Johnson Decl. 

7 ) .  Because of those circumstances it required a Conditional Use Permit and 

subject to an open record hearing. (Johnson Decl., 98, 9). The Hearing Examinery 

decision granting the permit, dated June 20, 2007, was mailed to all interested parti 

(including Petitioner Mellish) on June 21, 2007 and was the subject of a timely Motio 

for Reconsideration filed on June 28,2007 (Johnson Decl., 91 1 through 115, inclusive) 

The Motion for Reconsideration was formally denied in an Order dated July 21,2007 an 

the Order was mailed to all parties on that same date. (Johnson Decl., 716, 117 

Because there are no other County appeal processes available to Mr. Mellish, th 

neighbor aggrieved by the decision to grant the permit to FMPC, he was informed o 

what he needed to do to timely file this LUPA Petition. (Johnson Decl., 7117 through 119 

incIusive). Mr. Mellish had 24 days from July 21, 2007 to file his LUPA Petition 

(Johnson Decl., 719, 720). In accordance with the County's development regulations 

which allow a person aggrieved by a permitting decision to seek a Motion fo 

Reconsideration, it is the conclusion of Associate Planner Johnson (and thus of th 

County) that the LUPA Petition now being challenged was filed before the 24 day 

expired. (Johnson Decl., 71 8 through 72 1, inclusive). 

MEMORANDUM OF AUTBORITIES ON 
BEHALF OF 
RESPONDENT JEFFERSON COUNTY 
Page 2 

JUELANNE DALZELL 
PROSECUTING ATTORNEY 
FOR JEFFERSON COUNTY 
Courthouse - P.O. Box 1220 
Port Townscnd, WA 98368 

(360) 385-9180 
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.* I a a 

LEGAL ARGUMENT 

THE LUPA 'CLOCK' OF 24 DAYS DID NOT BEGIN TICKING DOWN UNT 
THE DATE WHEN THE MOTION FOR RECONSIDERATION WAS DENIED 

The "land use decision" (a term of art in Ch. 36.70C RCW) that triggered the strict 21 

days + 3 days for mailing Statute of Limitations laid out in RCW 36.70(31.040(3) and .040(4)( 

in this particular fact-pattern was the denial of the Motion for Reconsideration dated July 2 

2007.' In that regard FMPC is incorrect in measuring the 24 days from June 20,2007 and 

is why the motion to dismiss should be denied. 

The County makes such a statement because the July 21, 2007 decision is the on1 

decision made by a County representative that fits the defhition of "land use decision" as li 

at RCW 36.70C.O20(1)(a): 

"(1) *Land use decisionn means a final determination by a local 
jurisdiction's body or officer with the highest level of authority to make 
the determination, including those with authority to hear appeals, on: 
(a) An application for a project permit or other governmental approval 
required by law before real property may be improved, developed, 
modified, sold, transferred, or used, . . . . . ." (Emphasis supplied.) 

The County has established a never-challenned system in its development regulations where 

person or entity aggrieved by a Hearing Examiner's decision on a Conditional Use Pennit 

authorized to ask that same Hearing Examiner to reconsider his or her decision. In that reg 

see the Jefferson County Code at $1 8.40.3 10, the full text of which is at the second page 

Attachment Two to the Johnson Declaration and will not be repeated here. 

Clearly, LUPA and its sister statutory scheme, the Regulatory Reform Act of 1995 no 

codified at Ch. 36.70B RCW, contemplate that a person or entity aggrieved by a county' 

permitting decision will have more than 'one bite at the apple' before a County representative t 

obtain the result they desire. In fact, RCW 36.70B.060(6) allows a local government to c 

precisely such a two-step process, i.e., "one consolidated open record appeal," and at 

' See Attachment Three to the David W. Johnson Declaration. 
MEMORANDUM OF AUTHORITIES ON JUELANNE DALZELL 

B E W  OF PROSECUIWO ATTORNEY 

RESPONDENT JEFFERSON COUNTY 
FOR JEFFERSON COUNTY 
Cdutthouse - P.O. Box 1220 

Page 3 Port Townsend, WA 98368 
(360) 385-9180 



county's option "a closed record appeal before a single decision-making body or officer." Give 

that Ch. 36.70B RCW approves of a local government establishing a "hearing and subseque 

appeal" process before the matter (typically a disputed permit) becomes susceptible of an appea 

to the Superior Court under LUPA, this County's decision to allow a Motion for Reconsideratio 

is also lawfd and, more importantly, creates the situation where only the decision on the Motio 

for Reconsideration is a "land use decision" that starts the 24 day LUPA "clock" ticking down. 

Separately, the Petitioner had the ability to file a LUPA Petition relating to the Orde 

Denying his Motion for Reconsideration within 24 days of July 21,2007 and, in essence, this pr 

se Petitioner did so. 

Your Honor can also note that if the logic put forth by FMPC is correct, then 

aggrieved person or entity fighting a permitting decision within a county that hsd establish 

locally a "hearing and subsequent appeal" process would have to both simultaneously file 

LUPA Petition and file the appeal papers to request a closed record appeal. Suddenly, the 

would be two judicial or quasi-judicial matters concerning the same dispute going at the sam 

time in different venues. That possible result defies logic. 

CONCLUSION 

The Motion to Dismiss by co-Respondents FMPC and the Elyeas should be denied b 

on the logic stated above. 

DATED this 1 lm day of September, 2007. 

DAVID ALVAREZ, WSBA #291@ 
Chief Civil Deputy Prosecuting Att6mey 
On behalf of Respondent Jefferson County 
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15 I, DAVID W. JOHNSON, being of fbll age and sound mind do hereby declare 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR CLALLAM COUNTY 

MARTINMELLISH, ) Case No.: 07-2-0079 1-4 

19 / /  3. L am employed as an Associate Planner for the planning department of Jeffaso 1 

9 Petitioner, 

10 vs . DAVID W. JOHNSON 
1 1  

"..TAM PET CARE, HAROLD 
. , . -. ' 3  L bi YEA and JEFFERSON - COUNTY, 

13 Respondent 

16 

17 

18 

County, an agency formally known as the Department of Communi "J1 

follows: 

1. I am competent to make the statements found in this Declaration. 

2. 1 make the statement found in this Declaration based upon personal knowledge. 

A-S 

2 1 

22 

23 

Development or "DCD." 
DECLARATION OF NEWNNE DALZELL 

DAMD W. JOHNSON PROSEcrnG ATTORNEY 
FOR JEFFERSON COUNTY 

page 1 Courdrouse - P.O. Box 1220 
Port Townsad, WA 98368 



1 (1 4. 1 have been employed as an Assistant d Associate Planner for Jefferson Coun i 
for two years. 

5. As part of my employment for Jefferson County I was responsible for th 

application of Frog Mountain Pet Care. 

6. In that role I am fully familiar with the facts that underlie this LUPA Petition. 

11 7. The application by Frog Mountain Pet Care can be quickly summarized as 4 
remodel and expansion of a legal non-conforming dog and cat boarding facili 

now located in a Rural Residential zone, where the underlying zoning is on 

11 residence per five acres, also known as RR 15.  
10 

8. Because the proposed expansion exceeded ten percent (lo%), the applicant was 

required to obtain a discretionary Conditional Use Permit. 

9. In accordance with the Jefferson County Code, Title 18, the application was the 

subject of an open record hearing on May 1 1,2007. 

10.1 testified at that May 11, 2007 hearing as did the applicant, the applicants' 

attorney, supporters of the proposal and at least one opponent of the proposal, 

Petitioner Martin Mellish. 

11.The Deputy Hearing Examiner signed his decision on June 18, 2007 and DCD 

received a copy of that decision on June 20,2007. 

DECLARATION OF 
DAVID W. JOHNSON 

JUEWNNE DALZELL 
PROSECUTING ATTORNEY 
FOR JEFFERSON COUNTY 
Courthouse - P.O. B o x  1220 
Port Townsend, WA 98368 

(360) 385-9180 



II 12. As a result of receiving the Hearing Examiner's decision DCD issued a "Type 11 

2 / /  Land Use Permit'' to the applicant dated June 20,2007. See Attachment One t 4 11 this Declaration. I 
11 13. In accordance with state law a "Jefferson County Notice of Type III Land Us el 
11 Decision'' was sent to the applicant and interested parties such as Petitione 1 
11 Mellish on June 21, 2007. Attached to such a notice was a copy of the Hearin 4 

I I LUPA Petition. See Attachment Two to this Declaration. 
9 

7 

8 

14. The second page of the "Notice of . . .Land Use Decision . . ." informs the read I 

Examiner's decision, which is not attached here but is attached to the origina 

that a person or entity aggrieved by the decision of the County's Hearin 

l2  II Examiner has the opportunity to file a Motion for Reconsideration. 

opportunity is provided in local code as enacted at Jefferson County Cod 1 
15 11 15. They must file such a Motion for Reconsideration ("MFR") within five (5 1 
l6 11 business days of the date the Land Use Decision is issued, a deadline satisfied b 1 
l7 11 Mr. Mellish who filed his MFR on June 28, 2007, precisely five business day 51 1) after the decision was mailed out. 1 
19 

20 

2 1 

JUELANNE DALZELL 
PROSECUTING ATTORNEY 
FOR JEFFERSON COUNTY 
CouRhousc - P.O. Box 1220 
Port ~ownsmd, WA 98368 

(360) 385-9 180 

16.The Hearing Examiner denied the MFR on or about July 21, 2007. 

Attachment Three to this Declaration. 

22 

23 

DECLARATION OF 
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page 3 



17. On that same date the Denial of the MFR was sent to all interested parties, 

including Petitioner Mellish, with another 'Wotice of Land Use Decision." This 

second Notice of Land Use Decision is Attachment Four to this Declaration. 

18. The Notice of Land Use Decision sent on July 21, 2007 stated that any party 

aggrieved by the Denial of the MFR was provided with a 24 day time m e  withir 

which to file in Superior Court a LUPA Petition in accordance with state law 

asking that the Superior Court review the county's decision. 

19. The 24 day time frame exists because it represents three (3) days for mailing the 

decision on top of the 21 days provided by state law under LUPA. 

20. If one measures 24 days from July 21,2007, then the deadline for filing the LUPA 

Petition would have been August 14,2007. 

21. The LUPA Petition of Mr. Mellish was filed on August 10,2007. 

22.1 have seen the motion papers filed by the attorney for the applicant seeking to 

dismiss the Mellish LUPA Petition because he claims it was filed too late. 

23. I am not trained as a lawyer and thus do not know if that attorney has accurately 

applied the conect law to these facts. 

24. Your Honor may be assisted by knowing the sequence of events as perceived by 

the County's staff. 
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a 
I declare under penalty of pejury 

statements listed in this Declaration 

DECLARATION OF 
DAVID W. JOHNSON 
Page 5 

pursuant to the laws of the State of Washington that th 

are true and correct. 

JUELANNE DALZELL 
PROSECUTlNG ATTORNEY 
FOR JEFFERSON COUNTY 
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Port Townsend, WA 98368 
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APPLICANT: HAROLD S ELYEA 
a70 w n N  RD 
PORT TOWNSEND WA 983669379 

MTE ISWED: Jww, 20,2007 
MTE EXPIRES: June 20,201 2 

A Conditional Use Pennt to expand a legal nowonforming dog and cat boarding facility in a Rural Residential rone. 
A Minor Variance reducing the required property line setback from 100 feet to 70 feet for a legal nonconforming 
structure. 

w#MCT LOCATION: 
, ai* Number 001 291 015, in Section 29, Township 30, Range 01 West, MW, located at 870 Martin Rd, Port 
Townsend Wa 98368 

. CONrnONS: 

1 .) 1. No building permit shall be kwd for any use involved in an applicatbn for approval for a conditional use 
permit until the conditional use permit k approved and becomes effectbe. 

2. A conditional use permit automatically expires and becomes voM tf the applicant tails to file for a building 
permit or other necessary devbkpment permit within three (3) yean of #e effectiw date (the date of the 
decision granting the permit) of the permit unless the permit approval provides for a greater period of time. 

3. Extensions to the duration of the original permit approval are p roh ib i .  

4. The Department of Community Development shall not be responsible for notifying the applicant of an 
impending expiration. 

5. The county may modify an approved conditional use permit as follows: the county may delete, modify or 
impose additional conditions upon finding €hat the we for which the approval was granted has been intermeWd, 
changed or modified by the property owner or by person(s) who control the property without approval so a8 to 
significant& impact surrounding land uses. A rnodificatron will be processed as a Type II land we decision 
pursuant to JCC 18.40.270 of this Code. 

6. A conditional use permit granted under this JCC 18.40 shall continue to be valid upon a change of ownership 
of the site, business, senrice, use or structure that was the subject of the permit appl'kablon. No other use is 
allowed without approval of an addftional conditional use permit. 

7. The county may suspend or revoke an approved conditional use permit pursuant to JCC 18.50 of this Code 
only upon finding that 

I )  The use for which the approval was granted has been abandoned for a period of at least one ( I )  year, 
2) Approval of the permit was obtained by misrepresentation of material fact; or 
3) The permit is being exercised contrary to the terms of approval. 

8. In appropriate circumstances, the Administrator may require a reasonable performance or maintenance 
assurance device, in a form acceptabte to the county prosecutor, to assure compliance with the provisions of 
this Code and the conditional use permit as approved. 

9. Should a legal existing nonconforming use of a property or structure be discontinued for more than two (2) 
years, the use of the property and structure shall be deemed abandoned and shall conform bLmmin 



. 9 the W use dassiition in Ich R b bcated, unleos the property ormer 
maintenanoe a bona tide intenikr, to sell or leaes the property. #the pfqmQ b adequatety mahtained, the 
property shall not be deemed ebandoned and be allowed to remain vacant fw up to three (3) years. The parcel 
owner shall maintain records vsrifying the ongoing use of this parcel in order to malntain status as a legal 
exL2hg nonconforming use. 

10. Animals being kept on the premises eha# be allowed outside only behveen the hours of 7:00 am and 10:OO 
pm, except when accompanied by an attendant. 

11. The proposal shall comply wfth nolse standards outlined by WAC 173-60-040, which were adopted by 
Jefferson County by R e s o M b  6785. 

12. Once the expansion is complete, the Applkant/Landormer shall retain and pay for a professkmal competent 
in the field to provide a noise level anatpis to the Department of Community Development A mpmentative 
from the Deparbnent of Community Devebpment will contact this professional and arrange for the ndbe level 
analysis to take place on a day of t t ~ ~  representatives' choosing. Thls nolw kvel tNbdW k Inbndd to verify 
cornpHam with WAC 17360-040 wMch relates to maximum permiwible noise kvoIs. If the ndw bvd 
analysts shows that noise levels are In compliance with the Code, then no further f m l ~  kvel anafysk are 
required. If it is shown that the use is not complying with the permMMe nobe kvh,  than furtber mMgatbn 
measures are going to have b be undertaken by the applicant These mitlgdb me86Um wRI hrw to be 
agreed upon by the Department of Community Devebpment to ensure Mum ndw kvds am at permbbb 
levels. Another nobe level analysis would have to be conducted after the mltlgrtkn maiuum'w t w h b k e n  
to ensure that permissible nab levels are not belng vklated. If there ate any iswea rotating to appmpfbb 
mitigation measures, then the Examiner retains jurisdiction to make dedskns on that kue.  

13. No use shall be made of equipment or material which produces unreasonable vibration, noise, dust, smoke, 
odor, or electrical interference to the detriment of adjoining properly. 

14. Signs shall comply with the provlslons set forth in JCC 18.30.150 of the UDC. 

15. Lighting shall be required to conform to JCC 18.30.140 standards. Lighting shall not exceed thirty (30) feet 
in height frwn finished grade. In additkn, lighting shall not be directed towards adjacent properties and shall be 
shielded In a manner to mitil)ate glare. 

16. The applicanfflandowner is limited to housing a maximum of forty-We (45) dogs at any given time. 
FINDINGS: 

1 .) The Adminlstratorfinds that thla applcatbn complias with epplicaMe provislm d the UniM Devebpment Cade, all other 
applicable ordhmca and regulation4 and Is conslsknt with the Jeflenon County Corn-IH, Plan and Lend Use map. 

2.) See Staff Report dated May 4,2007 and Hearing Examiner Deasion dated received June 20,2007 for 
Findings. 

NOTICE: This p& doer nd e-e the pponent  from complying with other local, stab, and federal ordinanoes, regulations, or staRlss 
epplicebb to the prqmed dcrvebpnsnt 

Development pursuant to this permit shal be undertaken suq/ect to the applcable devebpmen t and rmdommx standards of the Jefferson 
County Unlfbd Devdopment Code. 

n dudng e#cavetbn or development of the r l  an area of potential archaeobgical signifima, is un~O~ered, ail activky n the im&b area 
shall be haled, and the Adminisbatof shd be n~tified at once. 

The Federal Endangered Spedts Act rules to protect threetened Chhook and Sumnermn Churn salmon becams e W e  on January 8, 
2001. Bull trout have been Isbd as threetend sha eaty 2000. Under the ESA, any penon mey bhng lawsuit ogabt any individualor 
egency that "rakes" lsted species (dalined as causing ham, harmsing, or damaghg hs#W krthe CsW rpecbs). In adatbn, ths Natbnal 
Marine Fisheries Sewla can Levy p e ~ l l i m .  All a m 8  In Jefferson County we h d h d  8s W W  M W  for a lsted specba. hdopment 
of property abng any marine shadhe, hhwater  shoreline, a fioodplains om# harm hebitat ifpro4sdivo measwe8 are not tJtm To 
minimbe the potential to damage habitat, all property ownen, devebping adjecent to marho shoreline, fresheter shoreiine, or fkndplah-~s 
are advised to do the blowing: 

LOO ITEM 



.: . a - Set back buildings, uiilith end roe& as far as possible from surface wabrs (stmams, river8, takee, marine watem), 
oratieast lM)f~&fnxnthe8dWofthe~& - All develounmt eeUvfties should avdd unstable slopes, wellan&, and forested arees near surface wdm - ~emcrrro A a i  vegatatlon  or * dqxcia~y large trees 
- Niow trw, *at have falfen I- W o e  mtsrs lo remain -re 
- Infibate dommeter from buiidlngs end drimways onsite through drywells rather than discharging dkedly into 
s u r f a c e ~ o r r ~ & i d e  ditches 

Any indMbal, group, of agency can bring suit for a listed species ?ahing", even if you are in mpliance with 
Jefferson Cow dovelopnent cod-. The risk d a famuit against you can be rsduced by mm~ftfng with a 
prokssional l[sheries habitat bio-t and fdlowjng Ihe recorn mendations for site dervelopment pavidedby the 
bidogist. For more inbmrdion, contact the National Marine Fisheries Service in Seattle at (208)5286g13, or the 
US. fish md Wdlb Service at (503) 2316121. 

APPEALS: 
Pursuant b RCW 36.70C, the a-t or any aggrieved party may apped tMs final decision b J e h m n  County 
Superior Wrt within I w e m  (2l)cokndar days of the dale d issuance d mi8 land use deciskn. For more 
Inknstkn related b judicel.appeala m JCC 18.40.340. 
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JEFFERSON ~BUNTY 

DEPARTMENT OF COMMUNITY DEVELOPMENT 

621 Sheridan Street 
Port Townsend, WA 98368 ATTACHMENT 

A/ Scalf, Director 
*2- 

JEFFERSON COUNTY NOTtCE OF 
TYPE Ill LAND USE DECISION 

June 20,2007 

The Jefferson County Hearing Examiner has submitted his written Findings, 
Conclusions, and DEClS I0 N regarding the following applkatbn: MLA06-00397 

Applicant: 

WA 983689379 

Parcel: 001291015 

ProJect Description: 
The proposal is to expand a legal non-conforming dog and cat boarding facility in a 
Rural ResMential zone. This expansion requires a Conditional Urn permit and a 
Variance to reduce the quired 100 foot setback from the property line. A license 
from Animal Services is required as well as a sanitation plan from the Environmental 
Heattb Department. The Proposal is exempt from SEPA review per WAC 
197-1 1-800(l)(c)(ii). Public noitce and a public hearing are also required. 

' Project Location: 
Parcle Number 001 291 015, in Section 29, Township 30, Range 01 West, MW, 
located at 870 Martin Rd, Port Townsend Wa 98368 . 

For the above project, the Hearing Examiner has: 

Approved the Application 

A copy of the Hearing Examiner's report and dedsion is attached for information. 
Appeals of this decision must be made as outlined in the attached instruction sheet 

LOG ITEM 
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INSTRUCTK)NS FOR RUNG APPEALS OF 
TYPE #I W D  USE DECISIONS: 

REFERENCE FILE NO. MLAO6-00397 
PROJECT PLANNER: D JOHNSON 
The i-iearing ExamhePs dedskn on a Type Ill permit (includhg the dedsion m the 
underlying project and any deolslon cm a SEPA appeal) may be appealed by the 
appficant or any aggrieved party to Jefferson County Superior Court within Mnty-one 
(21) calendar days of the date of issuance of this land use dedsbn.. 

For the purpose6 d this section, the date on which a land use decision is issued k three 
d a p  cdDer a writtan d e ~ 4 ~ i o n  b mailed by the local ju isdktbn or, if n d  maiM, ths date on 
which the Jwal judwllctlon provides notice that a written deGision Is publdy avaltebie. 

For more lnlbqnatiorr retated to j u d h l  appeats see JCC 18.40.340 and RCW 36.70C. 
For more inlbdtlon on reconslderatbn, see JCC 18.40.310. 

l8Ao.310 R - m  
A perty of mood d i#lbllc hearing may seek reconsidernth of a Hearing Examiner's Rnsl -bn by 
Rlhq a wdtten request for recona#eratkm with the h e m  examiner ~ r w g h  the Depertmsnt d 
Cammunity Dw&pmmt Hfthh five budneas days d n e  date of tb find wdtkm dad8bn per JCC 
18.40910. bamddemtkn shwJd be granled only when an obvious kgd m r  ha8 occurred or a 
material faAu~l hque hi8 been w e d o d d  that would change the pmvbus deddkn. 
The raquert t&mcmsMerafkn dgll aontaln a conch tdatement Identifying 
(1)The M d o n  behg ~ppsded and the identiflcatlon of the application whieh h the subject of the 

a m 5  
(il)The mme, eddma6, and phone number of the appellant and hidher internst in ths matter; 
(m)AppelhMs btatemcnt desaibing standing to appeal (i.e., how he or she kp affected by or interested 
In thb'ddmbn); 

a p d k  reasas why b e  appellant believes the decish tD be wrong. The appellant shal bear 
the blrden 01 pnwln(l the decision was wrong; 
@)The dedred wOom or changm to the decision; and 
(vi)A sWemerU thet the appellant has read the appeal and believes the contents b be true, signed by 

the appellant 

JCC 18.40.340 JWkkl apperrk 
(1) Thne b Flk JudW Appeal Thg, applicant or any aggrieved p w  may appeal from the nnai 

dedsion of the dminbbab#, hearlng examiner, or to r cant d oonrpet4nt j uMldkn in a manner 
wnd$tent wlth state lw. All appetlanta must timely exbust ail adminiatreHve remedies prior to filing a 
judldal appeal. 
(2) Servic;B of Appeel. Notice of apeel and any cther pleadings required to be filed with the court shall 
be sewed by delhrary to the counv auditor (see RCW 4.28.080), and ail persons Mentified In RCW 
36.70C.040, within the applicable time period This requirement is jurisdidional. 
(3) Cost of Appeal. The appellant shall be responsible for the cost of tanaaibing and pmparlng ell 
m d s  ordered certified by the court or desired by the appellant for (he appeal. Prlor to the preparation 
of any records, he  appellant shall post an advance fee deposit In an amount specHied by the county 
audbr with the county auditor. Any werage will be promptly returned b the appellant. [Ord. 8-06 g 11 



.k , ' 
JE 16 RSONCOUNTy' CENTER@ 

CASE NO. -741 

CERTIFICATION OF MAILING I 
I makc the following certification: 

' I am compctcnt to testify and make this certification b d  upon persod knowledge. On 

st- 
this 21 day of I.- ,2007, I deposited into the U S  Mail with r first class 

postage e e d ,  true aud c o d  copies of &tLww 

in the above matter, ad- to: befi?* 
CCLS t g ~ ,  

I declare under penalty of perjury un&r the laws of the State of Washington that the 

foregoing oatlfcation is true and comrd. 

ExBCUTEDthisfidayof 2007 at Port To-d, W u f l .  

LOO ITEM 
# 43 
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ON0600040 
PENINSULA DAILY NEWS - m - c '  
939 E SfMS WAY 
'ORT TOWNSEND, WA 98388 

:ON0600040 
ERRY WAGNER 
726 FRANKUN ST 
QRT TOWNSEND, WA 98368 

!ON0600WO 
IEBBY ALLEN 
I4 SWANSON AVE 
DORT TOWNSEND, WA 98368 

ZON0600040 
CATHERINE HERRICK 
1726 FRANKUN ST 
PORT TOWNSEND, WA 98368 

ZON0600MO 
EUGENE VERRAES 
940 MARTIN RD 
PORT TOWNSEND, WA m386 

ZON0600040 
JUDITH LANDAU 
CHARLES LANDAU 
86 MARTIN RD 
PORT TOWNSEND, WA 98388 

ZON06M)(240 
NANCY MATTSON 
2318 EBONY ST 
PORT TOWNSEND, WA 98368 

ZON0600040 
SANDRA ROUVEROL 
1443 'U" ST 
PORT TOWNSEND, WA 98368 

ZON0600040 
HELEN GOLDMAN 
LARRY GOLDMAN 
1601 LINCOLN ST 
PORT TOWSEND, WA 98368 

ZONOWK)(WO 
AUJSON ARTHUR 
PORT TOWNSEND LEADER 
226 ADAMS ST 
PORT TOWNSEND, WA 98368 

ZON0600040 
KATHRYN JONES 
5532 CAPE GEORGE RD 
PORT TOWNSEND, WA 98388 

ZON0600040 
ALEX MlNTZ 
270 SNAGSTEAO WAY 
PORT TOWNSEND, WA 98368 

zoN0600040 
SAMUEL PARKER 
JANE PARKER 
PO BOX 2013 
PORT TOWNSEND, WA 98368 

ZON0600040 
GARY HOOTER 
765 MARTIN RD 
PORT TOWNSEND. WA 08368 

ZON0800WO 
MICHAEL THOMSETT 
LULU THOMSETT 
2393 LOGAN ST 
PORT TOWNSEND, WA 98368 

ZON06-00040 
KRISEL ANDERSEN 
TERRY WELCH 
101 N ANDREW A M  
PORT TOWNSEND, WA 98368 

ZON0600040 
SUSAN KUTSCH 
RICHARD KUTSCH 
5374 JACKMAN ST 
PORT TOWNSEND, WA 98368 

ZON0600040 
PATRICIA EARNEST 
PO BOX 1796 
PORT TOWNSEND, WA 98388 

ZON0800040 
GEORGE RANDELL 
PO BOX 1873 
PORT TOWNSEND, WA 96388 



3N06MXWO 
)AN SPENCER 
ORDON SP€NCERQ 
340 E MARRUWSTONE RD 
ORDWD, WA 98358 

ONO&00040 
AT ELLSWORTH 
882 BEAVER V W  ROAD 
ORT LUDLOW, WA 98365 

:ON0600WO 
)EBBIE JONES 
OHN JOWES 
'0 BOX 201#) 
'ORT TOWNSEND, WA 68388 

!Otwwo040 
:TANLEY OODDARD 
'05 BENTON ST 
WRT TOWNSEND, WA 98368 

LON0600040 
JOANNE GARDINER 

LINCOLN ST 
>ORT TOWNSEND, WA 98368 

ZON0600040 
STEVEN KIMPLE? 
B l  NM4PLEST 
PORT HADLOCK, WA 98339 

zON0600040 
CAMERONMCPHERSON 
745 OAK ST 
PORT TOWNSEND, WA 98368 

ZON0800040 
S. A. MENDENHALL 
101 VALLEYFARM RD 
SEQUIM, WA 98382 

ZON08-00MO 
SHARRONGENTRY 
RON GENTRY 
201 KALA HEIGHTS DR 
PORT TOWNSEND, WA 88368 

ZON0600040 
JOHNSNYDER 
320 WINDSHIP DR 
PORT TOWNSEND, WA 98368 

ZON06-00040 
KAREN LONG 
KEN LONG 
100 LANDS END CANE 
PORT TOWNSEND, WA 98368 

ZON0600040 
BOBBIE MCMAHON 
4750 MAONOLlA ST 
PORT TOWNSEND, WA 98368 

ZONOSOOWO 
JERRY SPIECKERMAN 
4750 MADRONA 8T 
PORT TOWNSEND, WA 98368 

ZON0600040 
BOB O'CONNEIL 
ALICE OCONNEU 
234 SKYWATER DR 
PORT HADLOCK, WA 98339 

zoN060M)40 
ALLEN WEIGAND 
INGRID W I E W D  
2023 E SlMS WAY PMB 17s 
PORT TOWNSEND, WA 98368 

ZON0600040 
PAMELA MEUISKAHTONOU 
81 N. MAPLE ST 
PORT HADLOCK. WA 98368. 

ZON0600040 
JEAN HERRINGTON 
HERB HERRINGTON 
905 FRANKLIN ST 
PORT TOWNSEND, WA 98388 

zoN0800040 
CATHARINE MAXWELL 
PO BOX 2685 
SEQUIM, WA 88382 

ZON0800040 
GLORIA GRANT 
2272 TOWNE POINT DR 
PORT TOWNSEND, WA 08368 

zoN- 
JOY BIDWELL 
705 BROOKMERE DR 
EDMONDS, WA 08020 



ON0600WO 
DAN GRETTlNGHAM 
194 VICTORIA AM: 
ORT TOWNSEND, WA 98368 

:ON0600040 
)AVE S A T E R E  
0 BOX 249 
JUILCENE, WA 98376 

!ON0600040 
.YLE NEWUN 
IEWEU NEWUN 
3 0  BOX W 2 5  
'OR1 LUDLOW, WA 98365 

LON0600040 
UWDY LAMFERS 
lORI LAMFERS 
330 GlSE STREET 
DORT TOWNSEND, WA 98388 

zoN0600040 
RICHARD BERG 
719 TAYLOR ST 
PORT TOWNSEND, WA 08368 

zoN0600040 
THOMAS MORELAND 
PAT MORELAND 
4803 MASON ST 
PORT TOWNSEND. WA 98368 

ZON0600040 
JAMIE REUDINK 
394 HAADA LAAs RD 
PORT TOWNSEND, WA 08368 

ZON0800040 
RON ROBBINS 
BEA ROBINS 
675 MARTIN ROAD 
PORT TOWNSEND, WA 98388 

ZON06-00040 
RICHARD BERG ARCHITECTS PC 
727 TAYLOR STREET 
PORT TOWNSEND, WA 98368 

ZON0800040 
HAROLD S ELYEA 
870 MARTIN RD 
PORT TOWNSEND, WA 983689379 
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ATTACHMENT 

C3FFiCE OF 'ME HEARMO EXAMINER =kL3 

JEFFERSON COUNTY 

DECISION ON RECONStDERATION 

CASE NO.: Conditional Use Permit - Variance ZON06-0040 - ZON07-00018 
MLA06-00397 

APPLICANT: Frog Mountain Pet Care 
Harold & Jane Elyea 
870 Martin Road 
Port Townsend, WA 98368 

REPRESENTATIVES: David Horton 
321 2 NW Byron Street, Suite 104 
Silverdale, WA 98383-91 54 

A Decision approving, with conditions, a Conditional Use Pennit and Variance application, 
to allow a remodel and expansion of a legal non-conforming dog and cat boarding facility 
was approved on June 18,2007. A Motion for Reconsideration was submitted on June 28, 
2007 by Martin Mellish. A response was received from David Johnson, the Jefietson 
County Department of Community Development representative, on June 29,2007. The 
following is an analysis of each of the grounds for reconsideration that were specified in the 
Motion. 

A. Failure to Addmss Compliance wiU, Comprehensive Plan. 

A previous Decision denying .the Double D Electric Cottage Industry permit was 
cited extensively in the Motion. This reliance is misplaced because Frog Mountaln Pet 
Care, unlike Double D Eledric, is a legal non-oonforming business and is considered 
neither a cottage industry nor a home business. The particular Comprehensive Plan 
sections relating to cottage industries and home businesses am not applicable to this 
application. The applicable Comprehensive Plan provisions for this application did relate to 
promoting economic development. Obviously, them are many other provisions that the 
applicant has to satisfy prior to obtaining his requested permits. The specific development 
regulations must be satisfied. As noted by the County representative, any inconsistencies 
between the Comprehensive Plan and the Development Regulations are resolved in favor 
of the Development Regulations. Citizens for Mount Vernon v. Citv of Mount Vemon,133 
Wn. 2d 861, 947 P.2d 1208 (1 997). 

-1- 
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B. Failum to Addmss Compliance with Code on Kennels. 

The applicable requimmnts for animal kennels were discussed in Finding No. 6. The 
facility has been inbrpbd by the County representatives as an indoor fadlity. This is 
also the Examiner's interpretation. The primary facilities are indoors. This & where all of 
the sleeping amas anr located. The play yards are located outside, but that alone does not 
make this an "outdoof facility. 

C. Failure to Addmss Insufficiency of Requested Set6ack Verlam. 

Findings 8 and 9 discuss the variance criteria. The applicant is not gohg to increase 
the already existing intrusion into the setback. The existing structure is 80 h t  from the 
property line. The expansion will not intrude more than 70 feet into the wthck. 

D. Mispleced Defemnce to DCD on "Indoor Only" Requirement 

This issue is discussed above. Locating the play yards outside does not make this 
facility' an outdoor facility. 

E. Variance Criteria 

Remarks made by County staff relating to other properties d by the applicant have 
no bearing on this particular proposal. The applicant did show that the variance criteria 
was satisfied on this particular site. 

F .  Status of Dog Runs 

The dog runs are part of the legal nonconforming use of the property. There are no 
new dog runs proposed. 

Motion for Reconsideration denied. 

ORDERED this f 0 day of July, 2007. 

MARK E. HURDELBRINK 
Deputy Hearing Examiner 

# 
ITEM IF;DR(\FXV~~%) 
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m?k%-~f& JUL 8 0 



ATTACHMENT 
u 

CERTIFICATION OF MAILING +4 
I d e  thc following dcation: 

I am compezcnt to testify and makc this certification based upon personal knowledge. On 

,S 7pr ~ y o f T d A i  , 2 ~ 7 , i r * p o s i ~ i n ~ & c ~ . ~ . ~ * l r u i ~ ~ c ~  

postage &ed, tw and correct copies of HE&-= 6 f )  bb& 
in the above matter, dressed to: ~ b o ~ t 3 - ~ i l * c 3 ~  

Adjacent Pmpaty Ownaa: See Dttschcd list, 

0 Agencies: See attached list 

)!( Membd Pdcs: Scc attached lisr 

A p p l i ~ ~ r c s e & t i v e  - Posting Packat: 1 act of hnidng ahbas with 
Notice~, Posting hstrucdon, Affidavit., and a copy of Notice. 

foregoing certification is true and correct. 

2\K 
E ] ( E ~  - day of J & 2007 at port ~ownscnd, washhgbn. 

LOG ITEM 



JEFFERSON COUNTY NOTICE OF 
TYPE Ill LAND USE DECISION 

July 20,2007 

The J e f f e m  County Headpa,Exapher has wbmlted his written Fhdhgs, 
Condusbns, and DECISION -. . reg'* . the foloMq appllcatbn: MLA06-00397 

Applicant: Y O L D  8 Ep 
8 0 MARTIN 
PORT T O W E N D  WA 983689379 

Project Description: 
A Conditional Use Permt to expand a legal nomnforrning dog and cat boarding 
fadl#y In a Rural ResidmUal zone. 

Project Location: 
Parde Number 001 291 015, In Section 29, Township 30. Range 01 West, MW, 
located at 870 Mertln Rd, Port Townsend Wa 98388 

For the abwe the Hearing Examiner has; 

Denied the-~otion for Reconsideration 

A copy of the Hearing Examiner's report and decision ts altached for inmation. 
Appeals of this decision must be made as outlhed in the attached instrudon sheet 

LOG ITEM ' 



HSTRUC~YOF~ FOR AUNO APPEAW OF 
TYPE II U N D  USE.DEMSK)NS: 

REFERENCE FllE NO, MIAo6.00397 ' 

PROJECT PLANNER; D J y N W N  
The ~ ~ e a r h g  € x m ~ a  dwkkw on s Type-Ill permit (includhg the dedslon on the 
umbdyhg project 4nd my deotelon on a SEPA appeal) may be a w e d  by the 
ap'mnt or any aegrkved party bo Jefferson Cmty  Superkt GouRvdbln twenty-one 
@I) calendar days of me date of issuance of thls land use dedsm.. 

For the purposes d this sedkn; the date on wh#l.a lend use dodon la kayed is thiee 
dew adleraHlrl~dqddon &mailed by'thebcaljuibdldknor,~nd~,thedata on 
wMch the local judsdclth w?p woe that a written d a m  b publdy avaIIa#e. 

' 

* ;1 n-, 

,t.-y' 

F a  mdn In6- mlaW .tQ /wlkal appeals see JCC,18.40.340 and RCW 36.70C. 
F a  lnkmfl~ -j see JCC 18.40.810. 

. (r)7m(,@m m w p a m ~ m r * a h n d p * ( r ~ ~ p p l l ~ ~ ~  
~ceminer, or bq a a r t  d oonpaant)urbd#krr h a m q e r  

Padol- 
&*#m)with date la&. A# appdla* mubttbndy exhaust a8 cdminkrdve rwnsdss plkr lo flWg a . . 
@ ~ d ~ t ~ o . o f . p p i d m d n y ~ p l r d n g l ~ l o b . ( * d w l h l h . c a r t . h l  
k ~ b y ~ b t R , ~ W ( s e e R C W ~ O e Q ) , a n d a R l q e r w r w M h  RCW 
W Q C X U O , ~ ~ t l r m p e r k d 7 h l 8 l a q u ~ b ~ l .  . 
fb)C&tof~ppeel l$erppellantsh#l be mapondh~brlheoostdtanrabh~andpparlngal 
~ ~ ~ ~ ~ o # H t o r ~  bythe appellanttor Wep~aLRkrbthepreperatkn 
Olup,noord% ~ ~ c l u l p a t m ~ ( b . d ~ l t h n m o u a t ~ b y ~ . o o m ~  
m#Ibrm fie county rrurfltor. Any arerage wlll be promp* returd lo fie-qp&nC tW 806 g 11 - .. - * .  



OFFICE OF THE HEARING EXAMJNER 

JEFFERSON COUNTY 

DECISION ON RECONSIDERATION 

CASE NO.: Conditional Use Permit -Variance ZOM064040 - ZON07-00018 
MLA06-00397 

APPLICANT: Frog Mountain Pet Care 
Harold & Jane' Ely88. 
870 Martin Road 
Port Townsend, WA 98368 

REPRESENTATIVES: DavM Horton 
3212 NW Byron Street, Suite 104 
Silverdale, WA 98383-91 54 

A Decision approving, with conditions, a Conditional Use Permit and Variance application, 
to allow a remodel and expansion of a legal non-conforming dog and cat boarding facility 
was approved on June 18,2007. A Motion for Reconsideration was submitted on June 28, 
2007 by Martin Mellish. A response was received from David Johnson, the Jefferson 
County Department of Community Development representatbe, on June 29,2007. The 
following is an anatysis of each of the grounds for reconsideration that were speciffed in the 
Motion. 

A. Failure to Addmss CompIiance with Compmhensive Plan. 

A previous Decision denying .the Double D Electric Cottage Industry permit was 
cited extensively in the Motion. This reliance is misplaced because Frog Mountain Pet 
Care, unlike Double D Electric, is a legal non-conforming business and is consfdered 
neither a cottage industry nor a home business. The particular Comprehensive Plan 
sections relating to cottage industries and home businesses are not applicable to this 
application. The applicable Comprehensive Plan provisions for this application did relate to 
promoting economic development. Obviously, there are many other provisions that the 
applicant has to satisfy prior to obtaining his requested permits. The specfficdevelopment 
regulations must be satisfied. As noted by the County representative, any inconsistencies 
between the Comprehensive Plan and the Development Regulations are resotved in favor 
of the Development Regulations. Citizens for Mount Vernon v. C i t ~  of Mount Vemon,l33 
Wn. 2d 861,947 P.2d 1208 (1997). 

- @Rdjfgwm LOG ITEM 
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B. Failure to Addmss Compliance with Code on Kennels. 

The applicable requirements for animal kennels were discussed in Finding No. 6. The 
facility has been interpreted by the County representatives as an indoor hi. This is 
also the Examiner's interpretation. The primary facilities are indoors. This is where all of 
the sleeping areas are located. The play yards are located outside, but that alone does not 
make this an aoutdoor" facility. 

C. Failum io Addmss lnsuffciency of Requested Setback Variance. 

Findings 8 and3 discuss the variance criteria. The applicant is not goin k, increase 
the already existing intrusion into the setback. The existlng structure is 50 8, t from the 
property line. The expansion will not intrude more than 70 feet into the setback. 

D. Mkplsced Defemm to DCD on alndoor Only" Requirement 

This issue is discussed above. Locating the play yards outside does not make this 
facility an outdoor facility. 

E. Variance Criteria 

Remarks made by County staff relating to other pmpwtks owned by the applicant have 
no bearing on this particular proposal. The applicant did show that the variance criteria 
was satisfied on this particular site. 

F.  Status of Dog Runs 

The dog runs are part of the legal nonconforming use of the property. There are no 
new dog runs proposed. 

Motion for Reconsideration denied. 

ORDERED this f 8 day of Juty, 2007. 

MARK E. HURDELBRINK 
Deputy Hearing Examiner 
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SUPERIOR COURT OF WASHINGTON 
COUNTY OF CLALLAM 

Petitioner, 1 NO. 07-2-00791 -4 
VS . 

) MEMORANDUM OPINION ON 
FROG MOUNTAIN PET CARE, HAROLD) MOTION TO DISMISS 
and JANE ELYEA and JEFFERSON ) 
COUNTY, 

Respondent. ) 

FACTS: 

On June 20,2007, Jefferson County issued a Conditional Use Permit to Frog 

Mountain Pet Care. The Plaintiff, Mr. Mellish, filed a Motion for Reconsideration of that 

decision within five days pursuant to Jefferson County ordinances. The reconsideration 

ultimately was denied by Jefferson County on July 18,2007. This action was filed on 

August 10,2007. 

Defendant Frog Mountain Pet Care requests the Court dismiss the action on the 

basis that it is not timely filed pursuant to the provisions of the Land Use Petition Act 

(LWA). The Plaintiff alleges that the filing was timely. Defendant Jefferson County 

concurs with the Plaintiffs position. 

ANALYSIS: 

The Land Use Petition Act is codified at RCW 36.70C and was enacted in 1995. 

The stated purpose of the Act is: 
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"To reform the process for judicial review of land use 
decisions made by local jurisdictions, by establishing 
uniform, expedited appeal procedures and uniform criteria 
for reviewing such decisions, in order to provide consistent, 
predictable, and timely judicial review." RCW 36.70C.010. 

In Subsection 40 of the Act it is stated that: 

"A Land Use Petition is barred, and the Court may not grant 
review, unless the petition is timely filed with the Court . . . 
the petition is timely filed if it is filed . . . within 21 days of 
the issuance of the land use decision." 

I The statute describes a "land use decision" at RCW 36.709C.020(1) and indicates 

l3 11 that a land use decision: 

"Means a final determination by a local jurisdiction's body or 
officer with the highest level of authority to make the 
determination, including those with authority to hear appeals, 
on . . : [applications][enforcement of land use ordinances]" 

l9 11 notwithstanding the fact that a reconsideration can be applied for under the provisions of 

17 

18 

the Jefferson County land use ordinances. An attachment to the Jefferson County response 
21 

Defendant Frog Mountain argues that the decision was final on June 20,2007, 

- (1 indicates that notice of the decision was put in the mail on the 21" of July, 2007. 
22 

23 11 Defendants argue that until the reconsideration was denied, the permit which was 

2.4 11 issued was not a "final" pmnit, the appeal period therefore did not begin to run untilJuly 

25 18th, and the appeal is therefore timely filed under the LUPA statute. I I 
26 11 The Jefferson County ordinances, in pertinent part, are as follows: 
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In code provision 18.40.3 10, titled "Reconsideration" it states: 

"A party of record at a public hearing may seek 
reconsideration only of a final decision by filing a written 
request for reconsideration with the hearing examiner within 
five business days of the date of the final written decision . . . 
the hearing examiner shall consider the request without 
public comment or argument by the party filing the request 
and shall issue a decision within ten working days of the 
request. If the request is denied, the previous action 
become final. If the request is granted, the hearing examiner 
may immediately revise and reissue hidher decision or may 
call for argument in accordance with the procedures for 
closed record appeals. Reconsideration should be granted 
only when an obvious legal error has occurred or a material 
factual issue has been overlooked that would change the 
previous decision." (emphasis added) 

Under code Section 18.40.320(8) entitled "effective date" the Jefferson County 

code states: 

"The h a l  decision of the administrator, hearing examiner, or 
Board of County Commissioners shall be effective on the 
date stated in the decision, motion, resolution or ordinance; 
provided, however, that the appeal periods shall be 
calculated fiom the date of the decision, as further provided 
in JCC 18.40.330 and 18.40.340." 

JCC 18.40.340 is entitled "Judicial Appeals" and in Subsection 1 states: 

'Time to File Judicial Appeal. The applicant or any 
aggrieved party may appeal &om the final decision of the 
administrator, hearing examiner, or to a court of competent 
jurisdiction in a manner consistent with state law. All 
appellants must timely exhaust all administrative remedies 
prior to filing a judicial appeal." 
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Office emailed him specifically indicating that the time to appeal to Superior Court would 

I I not run until 21 days after the decision on the Motion for Reconsideration. At oral 
6 

argument and in its responsive brief Jefferson County concurs with that interpretation of its 

8 ordinance. The County notes that RCW 36.70B allows a local government to establish a I I 11 hearing and subsequent appeal process before a permit would b e m e  susceptible to an 

lo 11 appeal to the Superior Court. Jefferson County argues that their ordinance allowing for a 

Motion for Reconsideration is therefore specifically authorized and lawful and creates a 

l3 I1 situation where it is the decision on the Motion to Reconsideration that is the "final" land 

14 . use decision beginning the LUPA timeliness clock I I 
l5 II All parties aclcnowledge that the language in the Jefferson County ordinance is not 

drafted with the clarity that might otherwise have been expected. The permit which was 

issued on June 20,2007, states in the last paragraph under a heading "appeals": 

"Pursuant to RCW 36.70(c), the applicant or any aggrieved 
party may appeal this final decision to Jefferson County 
Superior Court within twenty-one (21) calendar days of the 
date of issuance of this land use decision. For more 
information related to judicial appeals see JCC 18.40.340." 

That language on the face of the pennit is of course inconsistent with the County's 

24 11 position that, the "final" decision only occurs following a decision on a Motion to 

25 Reconsider should such a reconsideration be filed. The planning staff letters to Mr. I I 
Mellish are inconsistent with the language on the pennit. 
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a 

In some respects, this issue may well be viewed equitably from two various 

positions. The applicant would like a decision and pursuant to LUPA is entitled to have a 

decision which is resolved in a timely manner, including notice as to whether or not there 

will be M e r  appeals from the decision made. 

On the other hand, Mr. Mellish, an allegedly aggrieved party, is required by the 

Jefferson County ordinance to exhaust administrative remedies, and was specifically told 

that he should wait for the reconsideration decision to be issued before appealing to a court. 

One of the problems withTthe facts in this particular case is that Jefferson County did not 

meet the terms of its own ordinance ,and issue an opinion within ten days. Had they done 

so, arguably, Mr. Mellish would still have had time to file an appeal after the Notice of 

Reconsideration and prior to the expiration of LUPAs (21) statutory limits. 

Mr. Mellish points to the case of State v. Gram Harbor Countv, 122 Wn. 2d 244, 

(1993) a case involving an appeal under the State Environmental Protection Act, for a 

logical analysis of the exhaustion requirement contained in SEPA. There the Court noted 

that under an exhaustion requirement in Grays Harbor County there were two ordinances; 

SEPA which required administrative exhaustion prior to initiating a court review, and 

another local ordinance in which the timelines would have required filing prior to the 

administrative exhaustion requirement. The Court noted that forcing compliance with both 

ordinances would be: 

". . . cumbersome and forces a litigant to draft pleadings to 
challenge a non-ha1 administrative decision. If the 
administrative appeal decision changed anything in the 
previous administrative decision, the pleadings would have. 
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3 

4 

5 

6 

7 

lo ll objection. Under rules of construction courts are required to give some deference to the 

to be amended to reflect the later decision. In cases where 
the party seeking review of the SEPA issued prevailed in the 
administrative appeal, the Court action may have been totally 
unnecessary. We conclude that for the County to force a 
party to seek judicial review of a non-final administrative 
decision would be unfair and wastefbl of judicial resources." 
See State v. Grays Harbor Countv at pages 255 - 256. 

8 

9 

1 1 I I interpretation of an otherwise ambiguous ordinance by that particular entity's highest level 

Jefferson County interprets its ordinance so that it would meet this particular 

12 decision maker. Here it would appear that the County Planner has interpreted the I I 
l3 11 ordinance consistent with the view of Mr. Mellish, and so has the County attorney. 

16 
I I meaning where there is no ambiguity. Defendant Frog Mountain alleges there is not 

14 

15 

17 11 ambiguity and that in fact a final decision was rendered by the County on June 20,2007, 

On the other hand, courts are required to give statutes their plain and ordinary 

18 and that a request for reconsideration did not change that fact. I I 
l9 11 In Chelan Countv v. Nvkreim, 146 Wn. 2d 904, 52 P. 3d 1 (2002), Chelan County 

22 11 had determined was issued erroneously and in contravention of its own ordinances. The 

20 

21 

41 Court in Nvkreim ruled that the County had only 21 days from the issuance of the boundary 

filed an action seeking to revoke its prior approval of a boundary line adjustment which it 

24 II line approval (BLA) to file a Petition for Review under LUPA. The County had not filed 

25 for such a petition for a number of months. The County had argued that the BLA was void I I 
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as having been issued in violation of County ordinances. The Court held that nevertheless, 

LUPA made the BLA final and binding even if illegal. The Court held: I 
"If there is no challenge to the decision, the decision is valid, 
the statutory bar against untimely petitions must be given 
effect, and the issue of whether the zoning ordinance is 
compatible with IUGA is no longer reviewable." Nvkreim, 
supra, at page 925. 

The Court noted that it was "obliged to give the plain language of the statutes its 

full effect, even when its results may seem unduly harsh." 

Nvkreim discussed several other cases in which the issue had been raised as to I 
whether or not due process issues such as notice of the decision and the like would trump 

the clear language of the LUPA statute. N~kreirn can be read as answering that question in I 
the negative. It is not clear to this Court that the specific issue was hlly argued. It is not I 
an issue here. 

LUPA is clear that an appeal must be filed within 21 days of a local jurisdictions I 
final decision on a land use request. The issue here is simply when did the decision I 
become final. Did it become final when the Conditional Use Permit was issued, or as 

Jefferson County says did it "become final" only when the request for reconsideration was I 
denied? 

Here, LUPA is clear. It is the Jefferson County code that is not. The issue I 
therefore becomes the interpretation of an ordinance. In Tahoma Audubon Society v. Park 

Junction, 128 Wn. App. 67 1,116 P. 3d 1046 (2005), Division I1 reviewed a Superior Court 
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decision made pursuant to LUPA. The Court noted the following general rules of 

construction. First reviewing courts are to interpret ordinances using statutory construction 

principles. Such statutes are interpreted de novo as a question of law. Courts have 

ultimate authority to determine a statute's meaning and purpose. When interpreting a 

statute a court must discern and implement the legislative body's intent. The Court is to 

give effect to a statue's plain meaning. A court derives plain meaning not only fiom the 

statute at hand, but also fiom related statutes disclosing legislative intent about the 

provision in question. Statutes are to be construed to avoid strained or absurd results. A 

term in a statute is ambiguous if it is amenable to different, yet reasonable interpretations. 

A statute is not ambiguous simply because different interpretations are conceivable. As 

indicated, when an agency is charged with the administration and interpretation of a statute 

the interpretation of an ambiguous statute by that agency is accorded great weight in 

determining the legislative intent. Absent an ambiguity, however, a court need not defer to 

an agency's expertise. 

Here, upon reading all the provisions of the Jefferson County code which are 

applicable, the Court finds that the most reasonable interpretation of the somewhat 

contradictory provisions in the Jefferson County code mean that if a Motion for 

Reconsideration of a Conditional Use Permit is filed within the five day period, the permit 

is necessarily held in abeyance until a decision on the reconsideration is made by the 

appropriate county official. Then, as the Jefferson County code provision, states, the 
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decision "shall become final". It is this "second" finality when a reconsideration is filed 

that it is the triggering event for the clock to run on a LUPA appeal. 

Therefore, the Court finds that this matter was timely appealed for judicial review. 

The parties should proceed to appropriately perfect the record and note the matter for 

hearing pursuant to the LUPA statute. 
19 

DATED this 2 4 ' day of s,&b 2007. 

Respectfilly submitted, A dm--' 
KEN WILLIAMS 

J U D G E  
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W18.40.28044 Hearing examiner review and decision (Type III &cisions and appeals of Type I1 decisions). 

(1) The hearing examiner shall review and make fbdmg, conclusions and a decision on all Type 111 permit 
applications and appeals of Type II decisions. 

(2) For Type III actions, the administrator shall prepare a staff report on the proposed development or action 
summarizing the comments and recommendations of c o w  departments, affected agencies and special districts, and 
evaluating the development's consistency with this Unified Developmnt Code, adopted plans and regulations. The 
staff report shall include proposed findiner, conclusions and recommendations for disposition of the development 
application. The staff report shall include and consider all written public c o m n t s  on the application. 
(3) Upon receiving a r e c o ~ t i o n  fiom the administrator or notice of any other matter requiring the hearing 
examiner's attention (e.g., an appeal of a Type II administrative decision), the hearing examiner shall perform the 
following actions as appropriate: 

(a) Hold an open record predecision hearing on a Type III permit application and make a decision after 
reviewing the recommendation of the administrator; or 

(b) Hold an open record appeal hearing and make a decision on the following matters: 

(i) Appeals of Type II administrative decisions; 

(ii) Appeals of administrative interpretations made under Article VI of this chapter; 

(iii) Appeals of SEPA threshold determinations d e  pursuant to Article X of this chapter 
(other tban determinations of significance); and 

(iv) Other matters not prohibited by law. 

(4) The hearing examiner shall conduct a public hearing on all Type III development proposals and appeals of 
Type II administrative decisions for the purpose of taking testimony, hearing evidence, considering the acts g e m  
to the proposal or appeal, and evaluating the proposal or appeal for consistency with this Unified Development Code, 
adopted plans and regulations. Notice of the hearing examiner hearing shall be in accordance with JCC 1 S 40 230. As 
applicable, all appeals of administrative interpretations made under Article VI of this chapter, and appeals of SEPA 
threshold determbtions made mder Article X of this chapter (other than determinations of significance (DS)) shall be 
considered together with the decision on the project application in a single, consolidated public hearing, 
(5) In addition to the approval criteria listed elsewhere in this Unified Development Code, the hearing examiner 
shall not approve a proposed development unless helshe first makes the following fh ibgs  and conclusions: 

(a) The development adequately mitigates impacts identified under Articles VI-D through VI-I of 
Chapter JCC (i.e., enviromntally sensitive areas) and Article X of this chapter (i.e., SEPA 
hplementbg provisions); 
(b) The development is consistent with the JeEsrson County Comprehensive Plan and meets the 
requirements and intent of this Unified Development Code; 
(c) The development is not detrimental to the public health, safety and welfhre; 
(d) For subdivision applications, findings and conclusions shall be issued in conformance with Chapter 
~ J C C a n d R C W 5 8 . 1 '  i ib. 

(6)  In the hearing examiner's decision regarding Type IU actions and appeals of Type I1 administrative decisions, 
the hearing examiner shall adopt written t id ing and conclusions. 

(a) The hearing examiner's decision following closure of an open record predecision public hearing on 
a Type III action shall include one of the following actions: 

(i) Approve; 
(ii) Approve with conditions; 

(iii) Deny without prejudice (reapplication or resubmittal is permitted); or 
(iv) Deny with prejudice (reapplication or resubmittal is not permitted for one year). 

(b) A hearing examiner's decision following an open record appeal hearing on a Type II administrative 
decision, on a SEPA threshold determination on a Type II administrative decision, or on a SEPA threshold 
determination on a Type III permit decision shall include one of the following actions: 

(i) Grant the appeal in whole or in part; 

(ii) Deny the appeal in whole or in part; or 

(iii) If appropriate, in a proceeding involving a SEPA appeal of a threshold determination 
consolidated with the hearing on a Type Ill permit application, continue the open record public 
hearing pending SEPA compliance. 

(c) The hearing examiner decision shall be issued within 10 working days lmless a longer period is 
agreed upon by the hearing examiner and the applicant [Ord. 8-06 5 11 



18.40.290 Board of county commissioners action (Type IV deckio~~s). 
(1) The board of county commissioners shall a decision after reviewing Type IV actions during a regularly 
scheMed meeting. 
(2) In its decision, the board of county commissioners shall make its decision by motion, resolution or ordinance, 
as appropriate. [Ord. 8-06 8 11 

18.40300 Procedures for public hearings. 

Public hearings (including open record appeals of Type I1 decisions and open record predecision hear@ on Type III 
permit applications) shall be conducted in accordance with the hearing examiner's rules of procedure and shall serve 
to create or supplement an evidentiary record upon which the hearing examiner will base hisher decision In cases 
where scientific slimdards and criteria affecting project approval are at issue, the hearing examiner shall allow 
orderly cross-examination of expert witnesses presenting reports andlor scientific data and opinions. 'The hearing 
examiner may address questions to any party who testifies at a public hearing. The hearing examiner shall open the 
public hearing and, in general, observe tfie following sequence of events: 
(1) Staff presentation, including submittal of any administrative reports. The hearing examiner m y  ask questions 
of the staff; 
(2) Applicant presentation, including submittal of any materials. 'The hearing examiner may ask questions of the 
applicant; 
(3) Testimony or comments by the public germane to the matter; 
(4) Rebuttal, response or clarifLing statements by the slaEand the applicant; 
(5) The evidentiary portion of the public hearing shall be closed and the hearing examiner shall deliberate on the 
matter before him/her; 
(6) Pursuant to RCW 36 -0 9'0, each fiaal decision of the hearing examiner shall be in writing and shall include 
findhgs and conclusions, based on the record, to support the decision. Such find@ and conclmions shall also set 
forth the manner in which the decision would carry out and conform to the Jefferson County Comj)rehensive Plan, this 
Unified Development Code and any other applicable county development regulations. Each final decision of the 
hearing examiner, uuless the applicant and hearing examiner lntltually agree to a longer period in writing, shall be 
rendered within 10 working days following conclusion of all testimony and hearings. [Ord. 8-06 5 I] 

A party of record at a public hearing may seek reconsideration only of a final decision by filing a written request for 
reconsideration with the hearing examiner within five business days of the date of the £inal written decision The 
request shall comply with JCC 18 -!O 3?0(5)(b). Ihe hearing examher shall consider the request without public 
corn or argument by the party filiqg the request, and shall issue a decision within 10 working days of the request. 
If the request is denied, the previous action shall become final. If the request is granted, the hearing examiner may 
immediately revise and reissue hislher decision or may call for argument in accordance with the procedures for closed 
record appeals. Reconsideration should be granted only when an obvious legal error has occurred or a material 
factual issue has been overlooked that would change the previous decision [Ord. 8-06 8 11 

18.40.320 Ffml decision. 
(1) Finality. All administrative interpretations made pursuant to Article VI of this chapter and Type I1 and III 
project permit decisions under this code shall be h l  unless appealed pursuant to Article V of this chapter. 

(2) Finding and Conclusions. Each final decision of the hearing examiner and, in the case of certain Type V 
decisions, as more l l ly  set forth in Chapter j88- JCC, the board of county commissioners shall be in writing and 
shall include l k h g s  and conclusions based on the record. 
(3) Notice of Final Decision 

(a) Except for those permits exempted under JCC i S 40 CIS!:, upon issuance of the final decision, the 
administrator shall provide a notice of decision that includes a statement of all determinations made mder 
SEPA and the procedures for administrative appeal, if any, of the permit decision. The notice of decision 
may be a copy of the report or decision on the project permit application It shall also state that affected 
property owners may request a change in valuation for property tax purposes notwitfistanding any program of 
revaluation fully set forth in RCW 36 -03 i 311. 
(b) A copy of the notice of decision shall be mailed or hand delivered to the applicant, any person who, 
prior to the rendering of the decision, requested notice of the decision, and to all persons who submitted 
substantive written c o m n t s  on the application. The notice of decision shall be posted and published as set 



* 
forth in JCC i 8 41) 2 l~i(1) and (Z), and shall be provided to the Jefferson Couniy assessor. 

(4) Timing of Notice of Final Decision. The h a l  decision on a development proposal shall be made within 120 
calendar days fiom the date of the determination of completeness unless: 

(a) Certain days are excluded fiom the time calculation pursuant to subsection (5) of this section; 

(b) The application involves a shoreline permit application for limited utility extensions (RCW 
9v 58 !40(13)(b)) or construction of a bulkhead or other measures to protect a single-family residence and 
its appurtenmt structures fiom shoreline erosion. In those cases, the decision to grant or deny the permit shall 
be issued within 2 1 calendar days of the last day of the c o m n t  period specified in JCC 1 S 40 130(2); 
(c) The application involves a preliminary long plat application under Article IV of Chapter j825 JCC. 
In such cases, the application shall be approved, disapproved, or returned to the applicant for modification or 
correction within 90 days fiom the date of the determinetion of completeness; or 
(d) The application involves a final short plat application under Article III of Chapter 1 JCC, or a 
final long plat application under Article IV of Chapter j E  JCC. In such cases, the application shall be 
approved, disapproved or returned to the applicant within 30 days fiom the date of the determination of 
completeness. 

( 5 )  Calculation of T i  Periods for Issuance of Notice of Final Decision. In determining the ~llnnber of calendar 
days t h t  have elapsed since tbe determination of completeness, the following periods shall be excluded: 

(a) Any period during which the applicant has been requested by the county to correct plaus, perform 
studies, or provide additional information. The period shall be calculated as set forth in JCC 
! E 30 1 ! 0(6)(b). 
(b) If substantial project revisions are made or requested by an applicant, the 120 calendar days will be 
calculated fiom the time the county determines the revised application is complete and issues a new 
detmmimtion of completeness. 
(c) All time required for the preparation of an enviromntal impact statement (EIS) following a 
determhtion of significance (DS) pursuant to Chapter 4: 2 1 C RCW. 
(d) Any period for open record appeals of project permits under JCC IS J(i.3?0; provided, however, 
t h t  the time period for the hearing and decision shall not exceed a total of 90 calendar days. 
(e) Any extension of time mutually agreed upon by the county and the applicant. 
(f) Any time required for the preparation of an administrator's code interpretation pursuant to Article VI 
of this chapter. 

(6) The time limits established in this chapter do not apply if a project permit application: 

(a) Requires an amendment of the Jefferson C0wl.y Comprehensive Plan or this Unified Development 
Code; or 
(b) Requires approval of the siting of an essential public b i l i ty  as provided in RCW 36 70 4 300. 

(7) Notice to Applicant. If the county is unable to issue its f h l  decision on a project pennit application within 
the time limits provided for in this chapter, it shall provide written notice of this k t  to the project applicant The 
notice shall include a statement of reasons why the time limits have not been met and an estimated date for issuance of 
the notice of decision. 
(8) Effective Date. The final decision of the administrator, hearing examiner, or board of county commissioners 
shall be effective on the date stated in the decision, motion, resolution or ordinance; provided, however, that the 
appeal periods shall be calculated from the date ofthe decision, as htber provided in JCC 1 P 40 :'fi and ) S 30 :-hi. 

[Ord. 8-06 5 11 

Article V. Appeals 

18.40.330 Administrative appeals. 

In the absence of a specific right of appeal authorized under this UDC, there shall be no right to administrative 
appeals. 
(1) Type I Permits. Decisions of the Administrator on Type I permits and decisions regarding the appropriate 
permit process to be used for discretionary conditional use permit applications (i.e., "C(d)" uses listed in Table 3-1 in 
JCC I S .  : 3 ij-40) d e r  JCC i 8 40 520, are not appealable to the hearing examiner. However, administrative code 
interpretations may be appealed as set forth in Article VI of this chapter. 
(2) Type ll Permits. 



(a) The adminisIrator's 6nal decision on a Type II permit application may be appealed by a party of 
record to the hearing examiner for an open record appeal bearing as finher set forth in JCC I 8 40 28tM. 
The responsible official's SEPA determination of nonsignificance @NS) or mitigated determination of 
nonsignificawe (MDNS) may also be appealed by a party of record to the hearing examiner for an open 
record appeal hearing. Administrative appeals of a DS or draft or final EIS are not allowed 
(b) All appeals of Type II permit decisions must be in writing c d o m  with the procedures for appeal 
set forth in subsection (5) of this section, and be filed within 14 calendar days after the notice of decision is 
issued Appeals of environmental determinations lnder SEPA, except for a detemhtion of significance 
@S), shall be comolidated with any open record hearing on the project permit. (See RCW 
36 -08 i iO(6Xd)). 

(3) Type Ill Permils. 
(a) The respomible official's DNS or MDNS may be appealed to the hearing examiner by the applicant 
or anyone cornmew on the environmental impacts of the proposal (as further set forth in JCC 18 -10 '80). 
The appeal must be in writing, m conformance with subsection (5) of this section, and be filed witbin 14 
calendar days after the threshold determination is issued as set forth in subsection (4) of this section Appeals 
of environmental determinations under SEPA shall be consolidated with any open record hearing on the 
project permit. (See RCW 36 7 0 8  i 1 O(6Xd)). Administrative appeals of a DS or draft or final EIS are not 
allowed 

(4) Calculation of Appeal Periods. The appeal periods shall be calculated as of the date the notice of decision is 
published or, for appeals involving a SEPA determination, fiom the date the decision is issued pursuant to WAC 
l'j-- I i -34@(2)(d). - 

(5) Procedure for Appeals. 
(a) A notice of appeal shall be delivered to the administrator by mail or by personal delivery, and must 
be received by 400 p m  on the last business day of the appeal period, with the required appeal fee pursuant 
to the Jefferson County fee o r d i e .  

(b) ?he notice of appeal shall contain a concise statement identi- 

(i) The decision being appealed and the identification of the application which is the subject of 
tfie appeal; 
(ii) The m, address, and phone number of the appellaut and hiher  interest in the matter; 

(iii) Appellant's statement describing standing to appeal (i.e., how he or she is affected by or 
interested in the decision); 

(iv) The specific reasons why the appellant believes the decision to be wrong. The appellant 
sball bear the burden of proving the decision was wrong; 

(v) The desired outcome or changes to the decision; and 

(vi) A statement that the appellant has read the appeal and believes the contents to be true, 
signed by the appellant. 

(c) Any notice of appeal not in r l l  compliance with this section shall not be considered. [Ord. 8-06 5 I] 

1840.340 Judicial appealp. 

(1) Time to File Judicial Appeal. The applicant or any aggieved party may appeal f?om the final decision of the 
administrator, baring examiner, or to a court of comptent jurisdiction in a mmner consistent with state law. All 
appellants must timely exbust all administrative remedies prior to filing a judicial appeal. 
(2) Service of Appeal. Notice of appeal and any other pleadings required to be filed with the court shall be 
served by delivery to the couu&y auditor (see RCW 1 35 080), and all persons identified in RCW 36 '0C 0-10, within 
the applicable time period. This r e q u i r m  is jurisdictional. 
(3) Cost of Appeal. The appellant sball be responsible for the cost of transcribing and preparing all records 
ordered certified by the court or desired by the appellant for the appeal. Prior to the preparation of any records, the 
appellant shall post an advance fke deposit in an amount specified by the county auditor with the county auditor. Any 
overage will be promptly returned to dx appellant. [Ord. 8-06 5 11 

Article VL Unif'i'id Development 
Code Interpretation 



RCW 36.70C.010 
Purpose. 

The purpose of this chapter is to reform the process for judicial review of land use decisions made 
by local jurisdictions, by establishing uniform, expedited appeal procedures and uniform criteria 
for reviewing such decisions, in order to provide consistent, predictable, and timely judicial 
review. 



* 
RCW 36.70C.020 
Definitions. 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this 
chapter. 

(1) "Land use decision" means a final determination by a local jurisdiction's body or officer 
with the highest level of authority to make the determination, including those with authority to 
hear appeals, on: 

(a) An application for a project pennit or other govenunental approval required by law before 
real property may be improved, developed, modified, sold, transferred, or used, but excluding 
applications for permits or approvals to use, vacate, or transfer streets, parks, and similar types of 
public property; excluding applications for legislative approvals such as area-wide rezones and 
annexations; and excluding applications for business licenses; 

(b) An interpretative or declaratory decision regarding the application to a specific property of 
zoning or other ordinances or rules regulating the improvement, development, modification, 
maintenance, or use of real property; and 

(c) The enforcement by a local jurisdiction of ordinances regulating the improvement, 
development, modification, maintenance, or use of real property. However, when a local 
jurisdiction is required by law to enforce the ordinances in a court of limited jurisdiction, a petition 
may not be brought under this chapter. 

(2) "Local jurisdiction" means a county, city, or incorporated town. 

(3) "Person" means an individual, partnership, corporation, association, public or private 
organization, or governmental entity or agency. 
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RCW 36.70C.030 
Chapter exclusive means of judicial review of land use decisions - Exceptions. 

(1) This chapter replaces the writ of certiorari for appeal of land use decisions and shall be the 
exclusive means of judicial review of land use decisions, except that this chapter does not apply 
to: 

(a) Judicial review of: 

(i) Land use decisions made by bodies that are not part of a local jurisdiction; 

(ii) Land use decisions of a local jurisdiction that are subject to review by a quasi-judicial body 
created by state law, such as the shorelines hearings board, the environmental and land use 
hearings board, or the growth management hearings board; 

(b) Judicial review of applications for a writ of mandamus or prohibition; or 

(c) Claims provided by any law for monetary damages or compensation. If one or more claims 
for damages or compensation are set forth in the same complaint with a land use petition brought 
under this chapter, the claims are not subject to the procedures and standards, including deadlines, 
provided in this chapter for review of the petition. The judge who hears the land use petition may, 
if appropriate, preside at a trial for damages or compensation. 

(2) The superior court civil rules govern procedural matters under this chapter to the extent that 
the rules are consistent with this chapter. 

NOTES: 

Implementation - Effective date - 2003 c 393: See RCW 43.2 1 L.900 and 43.21 L.90 1. 
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RCW 36.70C.040 
Commencement of review - Land use petition - Procedure. 

(1) Proceedings for review under this chapter shall be commenced by filing a land use petition in 
superior court. 

(2) A land use petition is barred, and the court may not grant review, unless the petition is 
timely filed with the court and timely served on the following persons who shall be parties to the 
review of the land use petition: 

(a) The local jurisdiction, which for purposes of the petition shall be the jurisdiction's corporate 
entity and not an individual decision maker or department; 

(b) Each of the following persons if the person is not the petitioner: 

(i) Each person identified by name and address in the local jurisdiction's written decision as an 
applicant for the pennit or approval at issue; and 

(ii) Each person identified by name and address in the local jurisdiction's Mitten decision as an 
owner of the property at issue; 

(c) If no person is identified in a written decision as provided in (b) of this subsection, each 
person identified by name and address as a taxpayer for the property at issue in the records of the 
county assessor, based upon the description of the property in the application; and 

(d) Each person named in the written decision who filed an appeal to a local jurisdiction quasi- 
judicial decision maker regarding the land use decision at issue, unless the person has abandoned 
the appeal or the person's claims were dismissed before the quasi-judicial decision was rendered. 
Persons who later intervened or joined in the appeal are not required to be made parties under this 
subsection. 

(3) The petition is timely if it is filed and served on all parties listed in subsection (2) of this 
section within twenty-one days of the issuance of the land use decision. 

(4) For the purposes of this section, the date on which a land use decision is issued is: 

(a) Three days after a written decision is mailed by the local jurisdiction or, if not mailed, the 
date on which the local jurisdiction provides notice that a written decision is publicly available; 

(b) If the land use decision is made by ordinance or resolution by a legislative body sitting in a 
quasi-judicial capacity, the date the body passes the ordinance or resolution; or 

(c) If neither (a) nor (b) of this subsection applies, the date the decision is entered into the 
public record. 

(5) Service on the local jurisdiction must be by delivery of a copy of the petition to the persons 
identified by or pursuant to RCW 4.28.080 to receive service of process. Service on other parties 
must be in accordance with the superior court civil rules or by first-class mail to: 



(a) The address stated in the written decision of the local jurisdiction for each person made a 
party under subsection (2)(b) of this section; 

(b) The address stated in the records of the county assessor for each person made a party under 
subsection (2)(c) of this section; and 

(c) The address stated in the appeal to the quasi-judicial decision maker for each person made a 
party under subsection (2)(d) of this section. 

(6) Service by mail is effective on the date of mailing and proof of service shall be by affidavit 
or declaration under penalty of perjury. 



,- 
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RCW 36.70C.060 
Standing. 

Standing to bring a land use petition under this chapter is limited to the following persons: 

(1) The applicant and the owner of property to which the land use decision is directed; 

(2) Another person aggrieved or adversely affected by the land use decision, or who would be 
aggrieved or adversely affected by a reversal or modification of the land use decision. A person is 
aggrieved or adversely affected within the meaning of this section only when all of the following 
conditions are present: 

(a) The land use decision has prejudiced or is likely to prejudice that person; 

(b) That person's asserted interests are among those that the local jurisdiction was required to 
consider when it made the land use decision; 

(c) A judgment in favor of that person would substantially eliminate or redress the prejudice to 
that person caused or likely to be caused by the land use decision; and 

. . 
(d) The petitioner has exhausted his or her admuustrative remedies to the extent required by 

law. 
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