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I. INTRODUCTION 

Ms. Buchanan worked for a physician for 20 years. 

On March 14, 2007, he took an extended leave and instructed Ms. 

Buchanan to collect ten to fifteen thousand dollars of outstanding 

accounts and deposit the money before his return. After the doctor 

left, Ms. Buchanan sat on the floor surrounded by paperwork 

feeling hopeless. The next day, Ms. Buchanan began the process 

of collecting the accounts; Ms. Buchanan felt overworked and 

helpless. On March 16, 2007, Ms. Buchanan's husband took her to 

the emergency room. She was acting very oddly and talking about 

collecting the doctor's accounts. On March 19, 2007, Ms. 

Buchanan was diagnosed as suffering from a psychosis by a health 

care professional at Cascade Mental Health Care. He attributed 

Ms. Buchanan's condition to the doctor's departure and her 

increased workload. Other health care professionals have agreed. 

Ms. Buchanan was hospitalized at the St. Peter's Hospital 

Psychiatric Unit, in Olympia, Washington. 

It is Ms. Buchanan's contention that the doctor placing the 

collection burden on her suddenly and solely caused her mental 

breakdown and constitutes an industrial injury under RCW 

51.08.100. 



If an employer places a burden of responsibility on a 

worker which causes that worker to feel helpless and develop a 

diagnosed mental health condition that results in hospitalization 

within two days, does that constitute an industrial injury within the 

meaning of RCW 51.08.100 and WAC 296-14-300? (Assignments 

of Error 1 - 5). 

II. ASSIGNMENTS OF ERROR 

The Appellant, Nancy Buchanan, hereby makes the 

following assignments of error with regard to the findings of fact and 

conclusions of law and judgment entered by the Hon. Nelson E. 

Hunt of the Lewis County Superior Court on September 17, 2008: 

1. The trial court erred by entering Finding of Fact 

1.2, adopting Findings of Fact 1 -- 4 in the Decision and Order of 

the Board of Industrial Insurance Appeals (hereafter, Board) dated 

March 31, 2008. 

2. The trial court erred by entering Conclusion of 

Law 2.2, adopting the Board's Conclusions of Law 1 - 4 in its 

Decision and Order dated March 31, 2008. 

3. The trial court erred by entering Conclusion of 

Law 2.3, adopting the Board's Decision and Order dated March 31, 

2008. 



4. The trial court erred by entering Conclusion of 

Law 2.4, concluding that the Order of the Washington State 

Department of Labor and Industries (hereafter, DLI) of April 19, 

2007 was correct. 

5. The trial court erred by entering judgment in 

favor of the Respondent, DL1 (Paragraphs 3.1 - 3.3 of the 

Judgment). 

6. The trial court erred by not awarding costs and 

attorney's fees to the Appellant in accordance with RCW 51.52.130. 

Ill. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. On March 14, 2007, Appellant, Nancy 

Buchanan's, employer left for an extended absence. Her employer 

left Ms. Buchanan in charge of his office and directed her to collect 

and deposit sufficient office accounts receivable to pay the office 

overhead before his return. 

On March 14,2007, Ms. Buchanan had no history of 

any medical disorder. The next day, March 15, 2007, Ms. 

Buchanan suffered a severe mental disorder requiring 

hospitalization. Was the industrial condition an industrial injury as 

defined by RCW 51 -08.1 OO? (Assignments of Error 1, 2, 3, 4, 5, 

and 6.) 



2. Should the claimant have been awarded her 

costs and attorney's fees pursuant to RCW 51.52.130? 

(Assignment of Error 5.) 

IV. STATEMENT OF THE CASE 

Before March 15, 2007, Nancy Buchanan, was 

healthy. Ms. Buchanan had not received any medical treatment for 

any abnormal condition for nearly 20 years. During that span of 

time, Ms. Buchanan worked for family physician, Simon Elloway, 

M. D., in Chehalis, Washington. (Certified Appeal Board Record 

(hereafter, CABR), Nancy Buchanan Test., p. 37 - 38; CABR 

Joseph Buchanan Test., p. 6.) She had no prior hospitalizations, 

no surgeries; in fact, she had seen no doctors whatsoever. (CABR, 

Nancy Buchanan Test., p. 38; CABR, Joseph Buchanan Test., p. 

7.) 

At the end of the work day on March 14,2007, Dr. 

Elloway left for an extended mission to Equador. While away, he 

left Ms. Buchanan in charge of the office. Before departure, Dr. 

Elloway instructed Ms. Buchanan to collect $1 0,000 - $1 5,000 of 

outstanding accounts receivable and get the money deposited 

before his return. (CABR, Nancy Buchanan Test., p. 39 - 42; 

CABR, Dr. Elloway Test., p. 83.) After the doctor left, Ms. 



Buchanan sat on the office floor surrounded by paperwork and 

feeling hopeless (CABR, Revay Dep., p 11, 12). 

On March 15,2007, Ms. Buchanan began the 

process of trying to collect sufficient money to pay the office's 

overhead. In the course of her work day, Ms. Buchanan became 

progressively more anxious and concerned about her ability to 

meet the doctor's directions. She felt helpless, and that she was 

facing an impossible situation. (CABR, Nancy Buchanan Test., p. 

44 - 45; CABR, Revay Dep., p. 8 - 10; CABR, Moore Dep., p. 10.) 

She later told a mental health professional, Jeanette Revay, ARNP, 

that she regarded the directive from Dr. Elloway as a threat. 

(CABR, Revay Dep., p. 8 -- 10.) 

Ms. Buchanan testified: 

Q. And were you scheduled to work during the 
time he was gone? 

A. Yes. 

Q. And why was that? 

A. Because I had to get all the billing. I had to get 
at least 10,000 to 15,000 [dollars] into the bank 
by the time he returned for the following month. 

Q. How did you know that? 

A. And it was - - I just had to do it before April 
1 for the bills. 



Q. Did Dr. Elloway give you any instructions about 
that before you departed? 

A. He expected it to be there when he returned. 

Q. He told you that? 

A. Yes. 

(CABR, Nancy Buchanan Test., p. 39, 1. 13 - 26.) 

On March 16,2007, Ms. Buchanan's husband, 

Joseph, noticed something seriously wrong with his wife, and he 

took her to the local emergency room. (CABR, Joseph Buchanan 

Test., p. 12.) Mr. Buchanan testified: 

A. . . . She's starting to talk about things that didn't 
make any sense at all. 

Q. Such as? 

A. Jeez. There was so much stuff going on. 
Such as work-related. "I can't do this. I can't 
get this money in." This went on and on and 
on. It was paperwork, this paperwork, that 
paperwork, stressful stuff. "I can't get this 
money. I can't get this done by the time he 
gets back." 

(CABR, Joseph Buchanan Test., p. 14, l .  6 - 13.) 

Linda Hughes, Ms. Buchanan's sister-in-law, testified 

about the unusual behavior in which Ms. Buchanan began 

engaging in mid-March, 2007. Ms. Buchanan was talking about her 



house being evil, drinking water from the cat's bowl, and other 

things that were not normal. (CABR, Linda Hughes Test., p. 25, 

27.) Ms. Hughes had never heard Ms. Buchanan talk or act in such 

an odd manner before. (CABR, Linda Hughes Test., p. 25; CABR, 

Walter Hughes Test., p. 32.) 

Ms. Hughes and her husband stayed with Ms. 

Buchanan after she was released from the emergency room and 

quoted her as saying, "I've got to get back to work." (CABR, Linda 

Hughes Test., p. 26.) Ms. Hughes said Ms. Buchanan proclaimed, 

"I have to go back to work and get my deposit out." (CABR, Linda 

Hughes Test., p. 26.) Ms. Hughes testified that she then 

accompanied Ms. Buchanan to Dr. Elloway's office while Ms. 

Buchanan attempted to complete her work in order to deposit the 

money. (CABR, Linda Hughes Test., p. 25 - 27.) 

On March 19,2007, Ms. Buchanan was evaluated at 

Cascade Mental Health Care by T.F. Moore, M.A. Mr. Moore spent 

five and one-half hours with Ms. Buchanan. (CABR, Moore Dep., 

p. 6.) He diagnosed her as suffering from psychosis. (CABR, 

Moore Dep., p. 10.) Mr. Moore attributed the condition to Dr. 

Elloway's departure and Ms. Buchanan's work load during the 

doctor's absence: 



A. Again, the general impression I had was that 
because her employer had gone on vacation 
for a couple weeks and she was solely 
responsible for the office, that something had 
happened in the last couple of days that had 
really - significantly increased her stress 
levels. And something had really changed in 
her base line level of functioning. 

(CABR, Moore Dep., p. 12, 1. 10 - 15.) 

Ms. Buchanan entered into treatment with Jeanette 

Revay, ARNP, specializing in psychiatric nursing. Nurse 

Practitioner Revay receives referrals from mental health 

professionals in the Lewis County, Washington area. (CABR, 

Revay Dep., p. 3, 4.) Ms. Buchanan was referred to Ms. Revay 

after she was discharged from the St. Peter Hospital Psychiatric 

Unit, in Olympia, Washington. (CABR, Revay Dep., p. 5.) Nurse 

Practitioner Revay diagnosed Ms. Buchanan with major depressive 

disorder with anxiety and post-traumatic stress disorder. 

Nurse Practitioner Revay felt that the manner in which 

Dr. Elloway addressed Ms. Buchanan when he left was, "[Llike, you 

better do this, or else. So she felt that her job was in jeopardy. Her 

livelihood at home was in jeopardy, and facing the impossibility at 

the same time." (CABR, Revay Dep., p. 13.) Nurse Practitioner 

Revay felt this was a singular, precipitating event that caused the 



mental health disorders and the need for treatment. (CABR, Revay 

Dep., p. 15, 16.) 

Ms. Buchanan also treated with psychiatrist, Richard 

A. Crabbe, M.D., who concurred with the diagnoses of Nurse 

Practitioner Revay and opined that the work conditions existing on 

March 15, 2007 were traumatic and caused the mental health 

condition. (CABR, Dr. Crabbe Dep., p. 18.) 

Ms. Buchanan's husband and friends all saw bizarre, 

unexplained behavior that they had never seen before March 15, 

2007. (CABR, Linda Hughes Test., p. 28 - 29; CABR, Walter 

Hughes Test., p. 32 - 33.) Ms. Buchanan's focus on the need to 

obtain Dr. Elloway's money and make the deposit was overheard 

and observed by witnesses. All witnesses point to a single date of 

initiation of Ms. Buchanan's mental health disorder: Dr. Elloway's 

departure on March 14,2007. The overwhelming and unrebutted 

evidence is that Ms. Buchanan suffered a mental health disorder on 

the next day. (CABR, Linda Hughes Test., p. 28; CABR, Joseph 

Buchanan Test., p. 14.) 

DLl's sole medical witness was Stephen Lykins, M.D., 

of St. Peter's Hospital. He testified Ms. Buchanan's major 

depression and anxiety were not related to work. (CABR, Dr. 



Lykins Dep., p. 26 - 28.) His opinion was based on a history that 

included no knowledge of Dr. Elloway's absence from the office. 

(CABR, Dr. Lykins Dep., p. 33 - 34.) Dr. Lykins also had no 

information about Ms. Buchanan's focus on collecting a certain 

amount of money by the time Dr. Elloway returned. (CABR, Dr. 

Lykins Dep., p. 34.) This inaccurate and incomplete history left Dr. 

Lykins puzzled. He had no idea what the triggering event of Ms. 

Buchanan's breakdown was. He testified, "It remained a puzzle to 

me." (CABR, Dr. Lykins Dep., p. 36.) 

DL1 chose not to share with Dr. Lykins the more 

complete histories taken and testified to by Dr. Crabbe, Nurse 

Practitioner Revay, and Mr. Moore. (CABR, Dr. Lykins Dep., p. 31 

- 32.) 

V. ARGUMENT 

A. Standard of Review. The factual findings of the 

Board are presumed correct on appeal. However, the presumption 

is rebuttable if the finder of fact determines that the Board's findings 

are incorrect by a simple preponderance of evidence, even if there 

is substantial evidence to support the Board's decision. Allison v. 

Department of Labor and Industries, 66 Wn.2d 263, 401 P.2d 982 

(1 965). 



There exists no genuine factual dispute in the case. 

The matter was presented to the trial court primarily as a question 

of law. RP 17. 

B. Ms. Buchanan Suffered an Industrial Injury on 

March 15, 2007. The trial court upheld the decision of the Board, 

saying: 

A more reasonable view (and the one apparently 
taken by the judge below) is that Dr. Elloway's remark 
was the straw that broke the camel's back. 

In 1988, the Washington State Legislature adopted 

RCW 51.08.142. It directed the Department to adopt a rule 

providing that claims based on mental conditions or mental 

disabilities caused by stress do not fall within the definition of an 

"occupational disease" contained in RCW 51.08.140, which 

provides: 

"Occupational disease" means such disease or 
infection as arises naturally and proximately out of 
employment under the mandatory or elective 
provisions of this title. 

In June, 1988, the Department promulgated WAC 

296-14-300. The Department lists a number of examples of causes 

of psychological conditions or disabilities which do not fall within the 



definition of an occupational disease. However, Subsection 2 of 

the regulation states: 

Stress resulting from exposure to a single traumatic 
event will be adjudicated with reference to RCW 
51.08.100. 

RCW 51.08.1 00 provides, as follows: 

"Injury" means a sudden and tangible happening, of a 
traumatic nature, producing an immediate or prompt 
result, and occurring from without, and such physical 
conditions as result therefrom. 

The question in this case is: Was Dr. Elloway's 

departure and direction to Ms. Buchanan on March 14, 2007 a 

traumatic event constituting an "injury," or an "occupational disease" 

barred by RCW 51 .08.142? 

Since the adoption of the statute and administrative 

regulation, a series of Board cases have addressed this issue. In 

re: David T. D. Erickson, BllA Dec., Docket No. 65 990 (1985)'~ the 

Board stated: 

There is no question but what unusual mental stress 
and strain falls within the purview of the phrase 
"sudden and tangible happening" as used in the 
definition of the term "injury." . . . Under the law, the 
trauma, be it emotional or physical, which is relied 
upon as a "sudden tangible happening" must be 

' RCW 51.52.160 requires the Board to publish and index its significant 
decisions. Copies of all cited Board decisions are appended to the Appellant's 
brief. 



something "of some notoriety, fixed as to time and 
susceptible of investigation". 

The term "proximate cause" means a cause which in 

a direct sequence, unbroken by any new independent cause, 

produces the condition complained of and without which such 

condition would not have happened. There may be one or more 

proximate causes of a condition. (WPI 15.01 and comment.) For a 

worker to recover benefits under the Industrial Insurance Act, the 

industrial injury must be a proximate cause of the alleged condition 

for which benefits are sought. The law does not require that the 

industrial injury be the sole proximate cause of such condition. 

McDonald v. Department of Labor and Industries, 104 Wn. App. 

617, 17 P.3d 1195 (2001). 

The Board has ruled: 

It is axiomatic that a claimant is entitled to have his or 
her application for benefits analyzed as to whether it 
is compensable as an industrial injury or an 
occupational disease. . . . Indeed, some conditions, 
under certain circumstances, may well qualify as both 
an industrial injury and an occupational disease. 

In re: Santos E. Sauceda, BllA Dec., Docket No. 99 
18557 (2001). 

An example of a case where an injured worker could 

have both an injury and an occupational disease is In re: Sharon 



Baxter, BllA Dec., Docket No. 92 5897 (1994). Ms. Baxter worked 

as a medical assistant in an oral surgeon's office for two and one- 

half years, ending in 1982. During that time, she received multiple 

needle sticks involving contamination from multiple, unidentified 

sources. Her initial exposure occurred before the test for hepatitis 

C was known. She had abnormal liver symptoms as early as 1984. 

The condition was diagnosed in 1990, after the test became 

available. The Board held: 

Based on the uncontroverted medical evidence 
contained in the record we believe that Ms. Baxter 
has a valid claim for an occupational disease. While it 
is doubtlessly true that the incidents which resulted in 
her contracting hepatitis C could also have formed the 
basis for an injury claim, separate claims are not 
mutually exclusive. Just as one incident can result in 
aggravation of a condition caused by a previous injury 
and also be the basis for a new claim, one incident 
can serve as the basis for both an injury and for an 
occupational disease claim. 

In this case, the evidence might establish a prima 

facie case for an occupational disease. That does not mean Ms. 

Buchanan did not have an "injury" as defined by RCW 51.08.100. 

Ms. Buchanan worked for Simon Elloway, M.D., for 

nearly 23 years. (CABR, Nancy Buchanan Test., p. 34.) Dr. 

Elloway routinely went on medical missions to other countries, 

which would typically last two weeks. (CABR, Nancy Buchanan 



Test., p. 37.) There is no evidence Dr. Elloway had previously 

demanded Ms. Buchanan collect and deposit ten to fifteen 

thousand dollars while he was gone. There was significant 

testimony involving the single precipitating stressful event. 

In industrial insurance cases, "[Tlhe 'multiple 

proximate cause' theory is but another way of stating the 

fundamental principle that, for disability assessment purposes, a 

workman is to be taken as he is, with all preexisting frailties and 

bodily infirmities." Citv of Bremerton v. Shreeve, 55 Wn. App. 334, 

340, 777 P.2d 568 (1989). Even if Ms. Buchanan had pre-existing, 

stressful exposure or "stressors," those would constitute pre- 

existing conditions which could constitute one of the proximate 

causes of her industrial injury. 

The trial court's reference to the employer's directive, 

being the "straw that broke the camel's back," actually strengthens 

Ms. Buchanan's case. There are numerous industrial insurance 

decisions in which the camel's weak back figures: 

The conclusion we draw is that the industrial injury 
was the proverbial "straw that broke the camel's 
back." It was the causative event that began the 
symptomatic progression of the low back arthritis, as 
well as the acceleration of the underlying condition 
revealed by the serial MRls. In short, the industrial 
injury was the proximate cause of the disability that 



originated when the previously asymptomatic and 
nondisabling low back arthritic condition became 
active and symptomatic. Miller v. Department of 
Labor & Industries, 200 Wash. 674 (1939). 
In re: Suzanne E. Dyer, BllA Dec., Docket Nos. 03 
15747, 03 15748,03 16355 (2005). 

Miller is the seminal case on proximate causation 

involving industrial injuries. When an injury, within the statutory 

meaning, lights up or makes active a latent or quiescent infirmity or 

weakened physical condition occasioned by disease, then the 

resulting disability is to be attributed to the injury, and not the pre- 

existing physical condition. Miller, at 682. 

If Ms. Buchanan had absolutely no pre-existing stress 

or if she had a lifetime of stress, she is still entitled to claim that an 

industrial injury occurred on March 15, 2007 

The guiding principle in construing provisions of the 

Industrial Insurance Act is that the Act is remedial in nature, and is 

to be liberally construed in order to achieve its purpose of providing 

compensation to all covered employees injured in their 

employment, with doubts resolved in favor of the worker. Dennis v. 

Department of Labor and Industries, 109 Wn. 2d 467,470, 745 

P.2d 1295 (1 987). 



The Legislature did not bar claims based upon 

mental conditions or mental disabilities caused by stress. Imagine 

an ironworker who lifts rebar each and every day of his occupation. 

On one occasion, while lifting a piece of rebar, he feels a sudden 

happening of a traumatic nature to his low back. Under DLl's 

theory proposed here, his claim would have to be adjudicated as an 

occupational disease, even if there was no evidence that prior lifting 

proximately caused the low back condition. Clearly, that is not the 

law in the State of Washington. Even if the ironworker had pre- 

existing conditions, the lifting incident alone would constitute an 

injury, as defined by RCW 51.08.100. 

The evidence is overwhelming that Ms. Buchanan did 

not have any diagnosed, treated, or identifiable mental health 

disorder before March 15, 2007. It is also undisputed that when Dr. 

Elloway left, Ms. Buchanan was charged with collecting sufficient 

funds to pay the bills within two weeks. She felt this was 

impossible. This precipitating event was identifiable as a tangible 

happening of a traumatic nature. The events described by all the 

witnesses who were observing Ms. Buchanan fixed this event in 

time. It was capable of being investigated, and in fact it was. 



The suggestion by the Board that the only stress- 

related injury that could be established is if a single physical event 

causes an immediate psychiatric reaction (such as erasing 

computer data) ignores the underlying definition of an injury 

contained in RCW 51.08.1 00. The facts of this case clearly 

establish that a stressful work environment can be tolerated until a 

sudden and tangible happening of a notorious nature, fixed as to 

the time, and susceptible to an investigation, takes place. This 

meets the industrial injury statutory definition. 

The Department's interpretation of the industrial 

insurance law would result in all mental health disorders related to 

work being barred. This would ignore WAC 296-14-300(2). In fact, 

the DL1 April 3, 2007 Order states: 

Claims based on mental conditions or mental 
disabilities caused by stress are specifically excluded 
from coverage by law. Finding of Fact No. 1. 

CABR, p. 30. 

The above is an incorrect statement of the law. 

Applying the proper legal standard to this case, it is 

clear that Ms. Buchanan suffered an identifiable mental health 

condition, with at least two diagnoses. There was a specific 

traumatic incident at the end of the day on March 15, 2007. A 



preponderance of medical opinions attributed the proximate cause 

of Ms. Buchanan's condition to the single, traumatic event. Within 

the day, the condition caused by the injury was in full flower. Ms. 

Buchanan meets all the tests necessary to establish her condition 

as an industrial injury, as defined by RCW 51.08.1 00. 

VI. CONCLUSION 

Based upon the foregoing argument of authority, 

Appellant, Nancy Buchanan, hereby requests this court to reverse 

the Superior Court Decision and to hold that DL1 must allow her 

industrial insurance claim as an industrial injury. The Appellant 

also requests that the Court award attorney's fees and costs in 

accordance with RCW 51.52.130. 

DATED this28 h a y  of *" ,2009. 

-MS, WYCKOFF & OSTRANDER, PLLC 
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which rejected the petitioner's claim Tor widow's workers, fully documents the extraordinary nature 
benefits on the ground that the decedent's death of the work situation under which the decedent was 
resulted from his deliberate intent to take his own placed: 
life. Reversed and remanded. 

"Q. From January 6 when you first began 
DECISION working up there, up until the time of his death, 

was his condition much the same or better or 
Pursuant to RCW 51.52.104 and RCW 51.52.106, worse, or what was the progression? 
this matter is before the Board for review and 
decision on a timely Petition for Review filed by the A. It became progressively worse. I think we 
widow-petitioner to a Proposed Decision and Order were all more progressively more stressed. By 
issued on December 14, 1984 in which the order of the 27th we were all ready to hang it. I, myself, 

the Department dated August 10, 1983 was was pushed to the ultimate. Dave and I both had a 
affirmed. long week-end and we both couldn't get out of 

there fast enough. I have never been put under 
The Board has reviewed the evidentiary rulings in such stress, and I have worked at the Sacred Heart 
the record of -proceedings and fmds that no Hospital in the neurosurgical unit where you are 
prejudicial error was committed and said rulings are under a great deal of stress with critical patients 
hereby a f f i e d ,  with the exception of a ruling, and a lot going on, and never, never have I taken 
mfra, as to certain testimony of Nancy Blaisdell. - harassment that we took out there." 
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ul7o1: 111ua.ctuen;. Tilt! ~ t s ~ i f i ~ d  ;is ro hnu  lit 
ti::.usntlon> aga11lsl tlir fleceden? iu~h~cli h;ic heen 
~ i io r~~~ig i~ l !  ilives~iga~ed and siionrr L L J  nc- grouildiesir 
azztltriiled and ~n~ensifiecl. 1; 1,e~zinli. mr~gnificd lcr 
tllc poun rna? tht accusanons hesarili lo be e:hoed 
tllrou_choui tile genera; cornmunit!, \vill: the resulr 
rha? [he clinic began reieivin! threatening telephone 
call: from members of rhf- public a1 larfe. The 
kst~_rarin,o cci-worlctr had  been reiieved of her 
duties and viazed on ski: lea\ir shortl!, a i m  her ilrsr 
accusaoons against the deceden~. This action, 
however, apparently: sinlpl~~ ga\ie her more tine to 
devort to her campaign of harassment which came 
to include incessanr phone calls ar all hours ro the 
decedent, as well as other members of the clinic 
staff. Dr.  Bolton testified that he received "15, 70 
or more" such calls at his home at night. The .,i 
petitioner testified that things reached the point ' 
where fhe decedent would fin all^' ralit the home 
phone off the hoo1:-at night. 

Tli? record m this mattel u replete with eye-uitness 
tesrmlony aescrlbmg the utter mental umavellmg of 
the decedenr as the accusations agalnst lum 
contin~ied unabated over a three-week per~od of 
nme. To understand hs tornlent requires some 
understanding of the decedent hlrnself. 

To begin with, Mr. Erickson, the decedent, was no 
stranger to stress. He served two tours of combat 
duty, each of nine months' duration, as a medic in 
Vietnam. He volunteered for the second tour. He 
was the recipient of various letters of commendation 
for his conduct in battle, and was awarded the 
Purple Heart and the Bronze Star. Although he 
sustained multiple wounds from shrapnel, and a 
ruptured eardrum from a hand grenade, he fully 
recovered from these injuries and was lefi with no 
physical impairment therefrom. From a mental or 
emotional standpoint, there is no indication that he 
ever had any problems as a result of his combat 
experience. 

Fol ~ h t  deleden:. 111s l i l t  r~ . \~ul \ /e( !  preatl! around 
ill; !oil. Tht  record slic~u:i he gl.earI! enjoyed his 
urorl: and u 8 a  in~rnensel! prc~ud to  ht. ;I !~hysician's 
ass1s:an;. He tool: grear pride in his proiessional 
~~n~pe~ence- -e \~~d . ,n r l !~ ,  v11t13 _~oocl reasor,. Dr. 
Bolton testified tllar in his joh performalce rating of 
the decedent. lie had rared 1iin-1 sci l l i_~ l l  t hu  the 
clinic management nade lower- tile raring 
someurhal. Alrliough tile decedent loved the field of 
medicine, he had no aspiratiom of becoming a 
n1edi:al doctor. He had found his nizhe in the 
profession as a physician's assisran;, and he warlred 
nothing more than to be the besr in that role as he 
possibly could. In sum, from the tes~iniony of the 
various wirnesses in this manes who l aen-  and 
worked ~ v i h  DDad Erickson. h i  attitude and 
devotion to his work may be fairly stated to be the 
2r.re: ,2f gr2~'if.. of his jifp. - 
*.m 

J With this profile of the decedent as a 
backdrop, the effecr of h e  false accusations against 
rhe decedent can bes: be weighed. Thar effecr was 
described by Dr. Paul Hofheins, a fellow-employee 
of the clinic: 

"Q. How did David react to the charges that 
were made upon him in that month of January? 

A. The charges devastated him. As I said 
before, David was in his niche and he took great 
pride in his position and his professionalism, and 
charges like this can be devastating to a P.A. 's  
career, probably even more so than a physician, 
because a physician's assistant just sits in his, is 
vulnerable, and is not in the type of authority 
position that a doctor is. Accusations of this 
nature, whether or not they are true, can destroy a 
person's career, and David's career was extremely 
important to him. " 

At the time of his death, the Ericksons had been Also, Dr. Bolton elaborated on his view of the 
married about ten years and were without children. decedent's mental reaction: 
Mrs. Erickson described her husband as being the 
strong one in their relationship--the one who always "Q. And as far as this mental condition that 
handled any stressful matters that arose--and as arose, again not from the performance of his job 
always being very protective of her. From all that duties, which, I take it, he did very well, but from 
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; Tha: 15 no; rrut. L;I~JO! 21-10 111ausrr1~: \ l~~ in \~ i l l e .  35 L4 XI!. l ~ g l )  R o  
! 1983 ! .  \ve ii'ouli hai!c n(, prohitn-. 11, ini31ng thal, 

<) Ol~a! . cnpla~li'.' ~ i i i -  de:edt.nr ' 5  ~oi~dil ion consi~surx! ;m 02: u!;n~ion;i! 
d i ~ i i ~ ~ t .  Ho~~?\~i . : .  I.Ln\rillt. mr:-oduceil s. 

4.. E ~ ; ] ~ ~ a r n .  ol~a!.. 1: was ver! m u d  r-elaled LCI ;.efluirernen; ir: occul?al1onai discait. c;!se! thni 111e 
worl. hecause 11r. ne~rif lilt. i;l11d of persor: he was. ~oir  I-rclu1ren1enr.r ol the j~arricu1;ir oc~upalion nius; 
Ijeln; ;. he 15 a perlecljonis~. he liai v,,an~ed ver! e!.:post tile u!orker 10 a grea~er  r~sl: ol con~racrlng 

much lo do e~er!~~hin: r igh~. and llc is a hlglli) lilt disease in issue than a~ould o~her  r!,pes of 
in~elligen; man. and when somebod! starts employmenr or non-employmenr life. Tiial lLesi. 

questiomng, the nurse tha~ works with him. and cannor be me: in the case at hand. The risl: of 
t h ~  people work with him star[ sayin: yov did bein: subjected to harassnlenl bj. a menrall~r 
something vr8rong, you dld this wrong, he begins ro deranged co-worker is no grearer in the deceaenr's 
question ilirnself, therefore, alilen somebod!. does particular lint of worl: than in an)' other--a poin: 
thost things? thai is a %\?ere blou. to his. no1 only ivhich tvas readily conceded b), each a,itness who 
his emotions. bur to his ego, to his sense of tha~ he ivas specificaliy queried thereon. 
is an important person, and it destroys some of 
tha;, and I thud: thar is alhere rhe problem came We have, however. come to the dererminarion rhat 
from. " the decedent's mental condirion qualifies as ar, 

injury under the Acr. There is no question bur ufl-iar 
Finally, we admit as evidence a further excerpt unusual mencal stress and srrain falls within the 
kc\= the iPst-gny of l\.;zq~y _Rlaiide!i. ijre~.io?isll' ?ur~iienj of the $ r a s e  "sudden and rangible 
placed in the record as colloquy; but afhich we happening" as used in the definirio~l of the tern1 
herebj. place in evidence: "in$ury " . Surherland v .  Dzpannlenr of Labor and 

Indusrries, 4 R1n..4pp. 333 (19711. Nor does the 
"He was extremely depressed. I think his self- f a n  rhat the resulring condition is mental, as 

image mias rorally destroyed, something that meant opposed ro physical, bar a finding of "injury". 

everything to him had been sabotaged and Peterson v. Department of Labor and Indusrries, 
destroyed. He had-put his whole being, his whole 178 Wash. 15 (1934). Under the law, the trauma, 
life into being the best physician's assistant he be it emotional or physical, which is relied upon as 

could possibly be. Her verbalized that he felt like a "sudden and tangible happening" must be 
he had been, you know, completely just something "of some notoriety, fned as to time and 
sabotaged, his career, his career that meant so susceptible of investigation". Lehtinen v. 
much to kim had been destroyed, q d  no matter Weyerhaeuser Co., 63 Wn.2d.- 456 (1964). In this 
what he said to anybody; it wasnlt:going to make case, the trauma was certainly a matter of "some 

any difference." . - :- - .. ' , notoriety"; it was certainly "fixed as to timeu--from 
. . 

. .  . January 6 to January 3 1, 1982, and, not only was it 
In sum, suffice it to say that it is clear from the "susceptible to investigation", but in fact it was 
record as a whole that the false accusations against investigated--very thoroughly. The trauma here 

the decedent which continued unabated, day after involved was not ill-defmed in nature or sustained 

day, and with no end in sight, caused the decedent over an "indefinite" period of time [Compare 

to become totally defeated mentally. Despite Cooper v. Department of Labor and Industries, 49 
repeated assurances from his cd-workers and Wn.2d. 826 (1957) 1. Rather, it was very well- 
superiors that his job was secure,,.the decedent's defmed and sustained over a specific three-week 
mental state became such that he perceived his period of time. Under these circumstances, we hold 
career to have ended, which, in turn, prompted him that the emotional trauma sustained by the decedent 
to end his life as well. qualifies as "a sudden and tangible happening" 

. . .. within the purview of RCW 51.08.100, and thar h ~ s  
**4 Given the foregoing factual background, the resulting mental condition constituted an "injury" 
initial legal question with which we a r e  confronted under the Act. 

. . 
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S~.i l i i , ;~j i  ? . .  Iiq,r!r~nienl o! L;ir)or ani! 1ndusr:- ti.. ?it 

\\'rL.3d. 7F; i ! 960, .  ~vncrz~r, ~,hz tour; ~? \~ ie \v t . i  I!!. 

orlo:- sulcia- I~olcI~l~gi. m! tileii summa~~sec'  its 
cu;r.,-n~ \J1e\s 2 1  fcillon~r.: 

:I i - 3 "Tllis re~~iev: of oul. prior decisions on ;he 
quesuons a1 hanil indica~ei tllai u8iiile w: star~ed 
v i t h  and adhere to the requiremen1 of a d ~ r e c ~  
causal relalionship beruleen a worlanans indttsrriai 
iqur),, i~~sanir! , and resulrant self-desrruz~ion. a'? 
have rended 10 lean awaj, froni chara;rerizing, ir, 

the tradirionai ton sense, ~olitional or conscious 
suicidal acrs as w, independent inrervenlllg cause 
precluding compensation. Rather. ir appears that 
we have inclined more rontard l o o l i n ~  upon RCM' 
51.32.020 as erecring a starutorj8 bar be:we?n 
cause and a proxinlatelg relared resulr. Lilceu~ise. 
it ulould appear that we have broadened, 
somewhar, the concept, found in In re Sponatsls, 

. ,, ,- 33fi "$zrs. 526. 198 ! y . t .  466 (1915). ~ha: a~ 
injur~' occasioned suicidal death to be conlpwsable 
musr occur from an uncontrollable impulse 01- ir. a 
delirium of f r e w  nlirhout conscious volitiori to 
produce death, by extending it to include 
irresistible impulse, delirium caused b\' in.iury 
related drugs, pain, and suffering and/or other 
forms of acute dementia, any of which render the 
injured workman incapable, at the pertinent rime, 
of forning a volitional and deliberate intent to 
commit suicide. " (Emphasis supplied,) 

It is of some interest to note that Prof. Arthur 
Larson, the leading text-book authority on workers' 
compensation, discusses the Schwab case at some 
length. After setting out the above quotation from 
Schwab, he a s h ,  rhetorically, "Where does this 
leave the rule in Washington?" In.answer thereto, 
Larson suggests that our court, by its decision in 
Schwab, has, without expressly saying so, in fact 
aligned itself with the majority rule in suicide 
cases--the chain-of-causation rule--which holds a 
suicidal death compensable if the injury caused the 
mental condition which in turn caused. the suicide. 
See Larson, Workmen's Compensation Law, 
Volume l A ,  Section 36.22. . ' i 

Under the chain-of-causation rule, we would have 
no problem in fmding that the suicide in this case 

! 1 l l  ! 1:llI.- ~ ; L l - i i l I i  I l l  I\! r \  -1 \ I . :  :L!.I 

j ~ ; - ~ r ~ ~ L 3 7 ~ [ !  , ( 7  c ~ , ~ T ,  >I- ,-, .?L!--- -. ~, L l't. -Llli- 1:  I lO i ' \  : I l k  rL!lz 11.. 

\),, 'l!,l~1Il~Lc~l-. 2,. \4,Y K 2 k 1 ' ~  5~l).d,,Ll\, :'I S L I l ~ l U L .  ? \ l ? l  

t!~ol~gil 1: IIY 11~1: ~ ' t ~ ~ l i  21 U?I~\)~'F*IIC -, :!n, L.UII:,L.~C\LI> 

2:: I \l,'i~ici~ ;~cim~r~.rd!: v.*:I: uit. cras: 1it.s~ I mi!s: :iiic, 
h.;. "\tcli~~ion:,l' 1.: 11. ii i: Da:- compensn:lon. Th: 
umard ' \ ~ ~ l ~ u o n a l "  ~mpliez the rret. cxercise oi 
siioice. Dr. Philip G. Bernard. clln~ca! 
~~s!~ci~oiogis~.  ptrrormed whal 1.c rermeci ;! 

l~s!~ciiological aurnps! or zh: cieceden:'~ dcath Of 
rh: tu,o mentai expzrrs to reslif:,, herein; we arLaci; 
rlir pealei  a~eigh: LO tha; of Dr. Bercard. HI: 
lmoti~ledge and srud! of rlie deced-m's bacl~grouncl 
and h e  evenrs leading up to tIit deatii. a ras  superlor 
ir.i our vleu. to tila1 of Dr.  James ICilyore, a 
psychiatrist who testified on behaIf of tlie 
Depanmenr. When questioned as r c ~  the decedent '5 
mental stare at the rime of death, Dr. Bernarc! srared 
thar the decedent was suffering iron1 a major 
depressive episode to the extent rhat he "had no 
other choice" bur suicide. He testified that the 
repeated accusarions against the decedenr built up, 
lilt€ brick upon brick, until the decedenr was faced 
with a "wall withour any openings" and he had "no 
othplr alrernarive" h u ~  sui-ide . 

:!:"6 In sum: we hoid thai ~e deced?nr's suicide 
was not a "~~olirionai" act on his pan.  His 
industrially-induced mental condition caused lum to 
believe he had no choice other than to take his own 
life. Faced with no choice, one can hardiy be said 
10 have acted volitionally. 

FINDINGS OF FACT 

Findings 1 and 2 of the Proposed Decision and 
Order entered in this matter on December 14, 1984 
are hereby adopted by the Board and incorporated 
herein by this reference as the Board's Findings 1 
and 2. In addition, the Board finds: 

3. During the month of January, 1982, 
beginning on or about the 6th thereof, a series of 
accusations were made against Mr. Erickson by 
Jean Sheahan, a registered nurse who worked 
closely with Mr. Erickson at the Columbia Basin 
Health Association. Specifically, the major 
accusations against Ivfr. Erickson were to the 
effect that he had bungled the treatment of a 
gunshot wound victim, thereby causing the 
victim's death; that he had taken indecent sexual 
liberties with young females during the course of 
sports physicals; and that he had tried to poison 
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luli:; lnj~-s;leclie:! :!]lo ~il~lnc! 1 ; ~  I-E proundit's- 
i\'l!-> Sllc;ina~-, v,I>: louncl I ( \  17: m?l1l;ll1: li! anti 11: 

I ~ ~ - <  oi' pf;~,:]~larr~c ir-alnlci];. 11 \~,;t! la\:: lous~(i 
ina; i l i t .  i?ad 2, ion; ii~sior! oc Usuf a11;l alcohoi 
L Siloril! L!~L?I -  s f ~ c  hegli~i n::liln! r11- 
;iccusyions :~g;~ins: A'1i . Erl:l:so~i. hls. S11:ahan 
n,ai  relieved of lie;- v'ori. duries and piaced 01.: sic]: 
leave. This, Iio\ve\itr. did no: sroji rile 
;iccusationi. hul rather- tire), accelerared 10 tile 
!join1 lhar Mi;. S11e;~han u8as spreadinf them 
(nrougilour tht. conlmuili~ and harassing I\lr. 
Erlclson both ai worl. and a1 home through 
~elephone calls maat In him anti 111s cci-ulorliers ar 
all times of the da!' and n i ~ h ~ .  It xyas noi long 
berore ?+/Is. Sileal~an's accusations \<!ere being 
echoed by the public and the clinic began 
receiving numerous phone calls of a threarening 
narure from members of the public ar large. 

1. The accusarions against 34;. Ericlson 
conrinued virmall~l unabated from Janua~p 6. 1982 
to January 31. 1983, on ~~jhich latrer dare Mr. 
- 
~ - : - 1 r n n m  rnn i  h i c  i i f ~  hl mf,Lv of a Self-hflicted IIIIL 'WVII  i""., .LA.. A L L -  

anshot  wound. .%I the rime of his death, Mr. - 
Erickson was suffering from a memal condirion 
diagnosed as a naior depressive episode. Tjle 
decedenr's mental condition developed as a direct 
result of the repeated accusations and harassmenr 
io which he had been subjected almost corninuall~~ 
over a period of three weeks. 

5 .  At the time of the decedent's death on January 
31, 1982, his mental condition was such that he 
believed that his job and career as a physician's 
assistant had ended as a result of the accusations 
against him, despite the fact that he had been told 
on a number of occasions by his superiors that his 
job was secure. 

6. At the time of his death on January 31, 1982, 
the decedent's mental condition was induced by 
the false accusations that had been directed against 
him over a three-week period of time. 

1 .  The Board o l  Inc1usr:-ial lnsurancc .Spp:als 
ha5 ,lurisdicrlol: of the parlies and the su.hhiecl 
rnztt?:. of thi. app-,al. 

2 .  T ~ Y  nlental conaldon, diagnosed as e major 
depressive episode: developed b!, the decedent as e 
direc~ resul~ of the accusarions leveled a~a ins r  nmi 
and harassment he endured over ;I rhree-week 
period of rime constirures an industrial injury 
within the meaning of RCW 5 1 .OS. ! 00. 

3.  The decedent's act of suicide on Januarg- 3 1; 
1982 is not barred by the pro~~isions of RCWT 
51.32.010. 

4.  The order of the Deparrmen~ of Lahor and 
. .  . , . 
:rL&j;ii;s dared Susus; :C, LSSS,   PIC:^^ t h ~  - 
v,.idou.-peririonds claim for benefits pursuanr to 
RCR7 51.31.020 on rhe grounds that fhe 
decedent's death was lhe result of a self-inflicted 
ounshor wound, and was nor related to an 
industrial injury or an occupational disease, is 
incorrect, should be reversed, and this clairn 
remanded to the Department with direcdon to 
grant the petitioner's claim for widow's benefits. 

It is so ORDERED. 

Dated this fifteenth day of July, 1985. 

MICHAEL L. HALL 

Chairman 

FRANK E. FENNERTY, IR. 

Member 
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Claim No. 1)-87093Q 

Januar! 25. 1001 

Appeal-ances : 

Ciamrnani, San:os E.  Sauceda. 

h j ,  L ~ M ,  Ofiices of Earl 1'. Bladon,. per Earl I?'. 
Bladonr 

Employer. Artificial Ice 6 Fuel Company, 

h j  Roger Pearson, PresidentiCEO, and Cafnl* 
Pennington, Manager 

Snntos E.  S ; ~ ~ i r d a  o-yal-. cmplo!,men~ urllil 

hl-liii:~ai lee m d  "ue! or. june lC1. I U L ) 6 .  .l:l~ou_rh 
Ii l r .  Sauii-d>'s seco1ie:~ion 1: rhar hi. began worl; 
rlierr in .June of 1997; this is clearl!, IE error- since 
employment records refiec: rhal he  caiut lo work 
for -4r~ificial Ice anti Fuel on June 29. 1498. His 
job ar hriificial Ice and Fuel amas lo s l i o ~ ~ e l  ice m ~ o  
bags in a room kepr ar approxinlatel! 20 degrees 
Fahreni-ieir. iibom tu~o  and one half months afier 
M r .  Sauceda began worl: in the coid room. he 
began ro experience shortness of breath and 
coughmg. This was severe enough thal he had ro go 
ro the emergency room ar a local hospital ro obrain 
zreatment for his breathing difficul~ies. Ulrimareiy, 
Mr. Sauceda had to be assigned ro anor'ner job 
outside of the cold room. 

Deparrment of Labor and Indusrries, 
~ J T T  A,-.. ------ C ~ i i * p d ~  r p ~ r i f i p r i  -- ~h.2' -LA-. nrier -.... : ~9 hng'"-be - wcrk - 

b! The Office of rhe iittorne! General, per a[ .4rrificiai Ice and Fue!. he njorked in the cold all 
Timothj- S . Hamil!, Assistanr liis life and had neslei had br-,aLhin=. problems 

before. He also resrified tha: hr had never beer! 
DECISION AKD ORDER diagnosed as having asthnla before beginning work 

at -4rtificial Ice and Fuel. 
The claimant, Santos E .  Sauceda, filed an appeal 

with the Board of Industrial Insurance -4ppeals on John Lyzanchuk, D.O.,  is a famii3r physician who 
August 9, 1999, from an order of the Department of has treated Mr. Sauceda smce at least February 
Labor and Lndustries dated June 7, 1999. The order 1997, at which tlme Mr. Sauceda presented at Dr. 
affirmed a prior order dated February 23, 1999, Lyzanchuk's office complaining of breathing 
which rejected the claim. REVERSED AND problems. Although Dr. Lyzanchuk did not at that 
REMANDED. time make an actual diagnosis of asthma, he  

prescribed asthma medications to treat Mr. 
PROCEDURAL MATTERS Sauceda's condition. Dr. Lyzanchuk also treated 

Mr. Sauceda for breathing difficulties on March 3 1, 
Pursuant to RCW 51.52.104 and RCW 51.52.106, 1998 and on April 10, 1998. In September 1998, 
this matter is before the Board for review and Mr. Sauceda saw Dr. Lyzanchuk with complaints of 
decision on a timely Petition for Review filed by the shortness of breath and of wheezing. 

claimant to a Proposed Decision and Order issued 
on October 20, 2000, in whch the order of the **2 &chard Plunkett, M.D., is a physician 
Department dated June 7, 1999, was affirmed. certified as a specialist in emergency medicine. He 

first provided treatment to Mr.  Sauceda on June 24, 
The Board has reviewed the evidentiary rulings in 1998, when Mr. Sauceda came to the Emergency 

the record of proceedings and finds that no Room at Providence Hospital m Yalwna, 
prejudicial error was committed and the rulings are Washington, in acute respiratory distress. At that 
affirmed. time, Mr. Sauceda gave a history of chronic 

obstructive pulmonary disease for the last year, 
The issue presented by this appeal and the evidence which had been treated with inhalers. Since the 
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Lir. F'iuni:erl ilai, sinc: ~ . e \ ~ ~ e w e c  medic;ll re:ordb. 
alii i~tiiri.ei tnat fVlr. S;iuceii;~ ha: :: hlslor! 
;on?lsLeni UJIui asti1n;;l. 2, hislor! thni Il:g;ir-! ]lrii?!- LC1 

nl. emp1oymt.n; ~ ' i t i l  Arrlf~cial l c t  zinri Fut!. 
Hoiie\~er. cold Car; rr1ggt.r as:hme to flare-up. and 
based on the hisror! lr th1.c siruarion. tile cold 111 tint 
~ c t  ~ o o m  p~.obab!! triggered M r .  Saueeda': asrimla 
Ii i  flare-up. 

I .  Scon I-Iepler, M.D. :  is a pn!fslcian terrified as s 
specialisr in pulmonar!, and crltical care medicine. 
Ht i~rsr sau. Mr. Sauceda on Ma!. 18. 1999, and 
has seen him five times since then. He has 
diagnosed Mr. Sauceda as having asthma. Dr. 
Hepler explained rhar in general. astlma is a 
sensirivity for which there is a generic 
predisposition. Indeed, Dr. Hepler does not believe 
that working for Artificial Ice and Fuel induced h4r. 
Sauceda's sensirivirl,. A s  a general rule, rhere must . . .,.* - +-;"ma- +,-. ,-.",,O.O Q f iq3-o- , ,n  n? 7Lp ,.,, *,-<,7.,,-,r, Tn 
0- a L L ~  j _ t i l  LL~ -ilu3i L. L L U L  LL~., uL L~~~ VYIIYILIULI. 

Mr. Saucada's case, the cold air in the freeze; is 
just sucl~ a ~ r i ~ g e r ;   hen Mr. Sauceda is exposed to 
cold air in the cold room; he coughs and becomes 
short of breath. To this exrent, then: in Dr. 
Xepler's opinion rhe cold air a; Artificial Ice and 
Fuel did not cause the sensitivity, but it did cause 
the flare-ups. 

Our analysis of this matter turns on the 
characteristics specific to the condition of asthma. 
As Dr. Plunkett testified, asthma is best understood 
as a sensitivity. Persons with asthma are 
asynlptomatic much of the time, until a trigger 
causes the coughing and difficulty in breathing that 
is characteristic of asthma. Thus, this application 
for benefits must b e  analyzed both as to whether 
Mr. Sauceda's employment caused the underlying 
condition, andlor whether some aspect of his 
employment caused the underlying condition to 
become symptomatic. 

It is axiomatic that a claimant is entitled to have his 
or her application for benefits analyzed as to 
whether it is compensable as an industrial injury or 
an occupational disease. In re Joe Callendar, Sr., 
BIIA Dec., 89 0823 (1990). Indeed, some 
conditions, under certain circun~stances, may well 
qualify as both an industrial injury and an 

O 2008 Thomson ReutersJWest. 

I'C'V 5 j . ! 4( 1 d t f ~ r ~ t s  X I  O.XLI!-I::LI~ 1112, ~ ~ . S C ; I S C  

S U K I :  UISLLIS? 01 i ~ ~ l t ~ l i ~ ! ~ !  25 aTlyit!~ 11;1[~1rzi11! 211d 
j~~-oxinia~tl!, OLI: of rmpl o!.ll-~sn~. TII: :LI;~I!JS:> 0: 

i\,Iieri~el 2 ,  c o n d ~ ~ i o ~ ;  15 comp:nsabie as an 
I)CC.U~>;LIIOIIIL: dlie:ts: T.OIIS!SIS c)J ;I r \ ~ o  pron; ItsT.. 
t i l t  iirsi prong helng wiletiler rhc ~onclition arises 
o u ~  oi d is~inct i \~  condi1lon.r of emplo!'ment. and the 
second prong belng wnerher there 1s cornperen1 
nledlcal eisidence 10 esrablisl; tha: "bm .for" the 
exposure r o  the dis~incnve condirions of 
employmen:. the disease or infecrior: would not 
have occurred. 

.,. .1_1 

.,.,. 3 We agree with our industrial appeals judge's 
anaigsis oi  whether Mr. Sauceda's cold exposure at 
Artificial ice and Fuel constiruted dis~inctive 
condirions of employmenr. Th: consranr 20-degree 
Fahrenheit remperarur? in the ice room is cer-camlj, 
distinctive. Th'hile indi~,iauals may well come into 
conrac; wirh cold remperarures in everyday life, this 
A,-,pc :"-- n9,7 *A-. fi~,-?;n,,~; " & 4 - i - L  2 ;  7 : ~ . 7 ! ; ~ ~ ) ~  ' y;p,mlLre 1.3 dygry  - 
Fahrenheit environmenrr m7er the course of a h l i  
day of work. We believe thar Mr. Sauzeda has t i~us 
satisfied tile "narurally" prong of the occuparional 
disease srarute. 

T u r m ~ ,  then. to wnether Mr.  Sauceda has satisfied 
the causation prong of the stature, we are persuaded 
that Mr. Sauceda's exposure to cold temperatures 
did not cause his underlying asthma condition. In 
this regard, the evidence clearly establishes that Mr.  
Sauceda complained of asthma before he ever began 
work at Artificial Ice and Fuel. Indeed, his own 
physician, Dr. Lyzanchuk testified that he had been 
treating Mr. Sauceda for asthma for the year before 
Mr. Sauceda began work at Artificial Ice and Fuel. 
Thus, Mr. Sauceda has not proved that h ~ s  exposure 
to cold temperatures at Artificial Ice and Fuel 
caused his underlying asthma. 

However, as our industrial appeals judge 
appropriately observed, a worker is entitled to 
benefits if the employment aggravates a pre-existing 
unrelated disease, whether symptomatic or not. See 
Dennis v. Department of Labor & hdus . ,  109 
Wn.2d. 467 (1987). In this matter, Mr. Sauceda 
has a history of asthma, which rernamed largely 
asymptomatic until he was exposed to a trigger of 
some sort. The trigger would cause his asthma to 
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Ti1i'l.t. 1; ; I ~ S C <  ; ~ ~ j > l ~ l t .  e\l~dcn:.it !Ii ri l l .  rccori io 

i-srabj~sl! tl;;ii the coic: Ltmpe;.aru!--c. rc \\,nici: Allr 
S;iuctil;~ \?,as el;pos~d II! lilt cold rtiom 3; r ~ i i i c ~ a l  
lct i111G Fuc! r~1ggert.d fiart.-u1>r, o; nstimls. Indeed. 
rlier-i' is no nlcdl~;~l  evidencr In tiii:. record ro 
drspu[t that M i .  Sauceda's alori. ir; 2C1 iltfree 
Failrerdleil Leniperarurts ~c the cold room caused the 
flare-up: of asthnla. CIearl~,, the dis'im:rive 
condrrions of emplo~lment exazerbared M r .  
Sauceda's pre-e?:isrin_r unrelared condi1io11. 

Our iriausrrjal appeals judge. hou,~ever. affirmed :he 
Deparrnlent order rejecting this claim bastd on his 
ailalysis of Ruse Y. Department of Labor dr Indus., 
138 W n . 3  1 i 1999 1. In Ruse. the cour: held: 

In an aggra~ation case. the einpIo.ifment does 
not cause the disease, but itcauses rile disabiliry 
because rhe employmcni conditions accelerate 
lhc ;;;e-xistinzdisezsr re resu!! in rhe disabili? 
In rilis sense: it is proper to speak of the 
iiisabilir!. being caused by the employment zn 
aggra~ation case. 

Ruse. at 7. We do not: however, construe the above 
verbiage as a requirement r'nat in an occuparional 
disease claim involving aggralration of a pre-exisring 
unrelated condition, a claimant must show that the 
distinctive  conditions of employment caused 
functional limitations. Such a showing has never 
been required for claim compensability. In this 
regard, we are mindful of the mandate of RCW 
51.32.180, which provides, in pertinent part: 

*'I4 Every worker who suffers disability from 
an occupational disease in the course of 
employment under the mandatory or elective 
adoption provisions of this title . . . shall receive 
the same compensation benefits and medical, 
surgical and hospital care and treatment as would 
be paid and provided for a worker injured or 
killed in employment under this title, . . . . 

A person who suffers an industrial injury need only 
show that he sustained an injury in the course of his 
employment, and that the resulting condition 
required some form of treatment. It is not required 
that the claimant establish functional limitations for 

11.. : O X I L ! ; I ~ I , .  ti'(- U?~P~:IXI>~ 11121 113: ~ : ~ , , ~ d e ~ ~ c i t  

?zt;!LD11511zs 5;~. ~ I I L  c!ain;a~~:'s u11dcr1!,111; ~ L S I / > I I ~ > !  

: . ~ ~ n d ~ l ~ o ~ ~ ,  prr-c?.!sitd rind 1:. unrel:iirri 11) his 
ernplo!,men:, tloutr\rrr.  wc lur.rl~t.!- d-~errni~ii- ~iial, 
1.11: disunctr\~t. condli~on! n! i claimant's 
~ r n n l ~ ~ ~ m e n ~  pr-o:;~mate!\ caused 111s nslllm;: LO fl;u.t- 
u p  14:~. tl~erefore. reverst 111. Deparunlen: order of 
June 7 .  1 4 W .  and remand :I115 njat1t.1- 10 the 
Deparm~en! ~ ,~ i r l ;  direcrioc IC) allov, ~ h l s  claim 2s 
e:;ac~rharion(s~ of rhe clainlant's pre-exisring. 
urueiar-6 condi~on of zstfinla, and r o  direcr 
pro~rision of benefits as ma!, he author~zed b!. lav,~. 

FINDINGS OF FACT 

1. On February 12. 1995. the clairnanz. Sanros 
E. Sauceda. filed an applica~ion ior benefits with 
the Departmenr of Labor and Indusrries, alleging 
he had sustained an industrial injur) to nis airways 
on .4ugus1 3: 1998. while ir, the cours:: of 
enlploynlenr with Artificial Ice & Fuel Company, 
On Fehruar!. 13. 1999; the Departmenr issued an 
order rejecring th- claim for a s ~ l m a .  derermining 
thar the condi~ion u1as nor 111:: r e ~ ~ l i  of an 
industrial injuq or exposure, ro have pre-existed 
the alleged injury; and was not related to the 
alleged injury. 

On -4p:il 14, 1999, the claimant timely 
protested the Department order of February 23; 
1999. On June 7, 1999, the Department issued 
an order affirming its prior order of February 
23, 1999. 

On August 9 ,  1999, the claimant filed an 
appeal of the Department's order of June 7, 
1999. On August 25, 1999, this Board granted 
the appeal, assigned it Docket No. 99 18557, 
and directed that further proceedings be held. 

2. Prior to June 29, 1998, the claimant, Santos 
E. Sauceda, had a history of receiving treatment 
for asthma-related symptoms beginning in 
February 1997. 

3 .  On June 29, 1998, Artificial Ice & Fuel 
Company hired Mr. Sauceda as an ice bagger, a 
job that required working in a room kept at a 
20-degree Fahrenheit temperature. Exposure to 
this cold temperature uias a distinctive condition of 
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4 ?;lo:- .junk 2': ! '" 'b. hl:. Sauct.d: s u f ~ ~ . r r i ~  
:i'311, s ~ i .  I -  ren~:,lnec~ ILITVZI. ' ,  . . 

a c ~ n ~ p ~ o n ~ a u ;  UIIII~ lir v:ai krl>osed :I r:Iggt.r o? 
some sori. Tne rriggel u~ouid LaL!.sr his aslhn;;, LC' 

f1a;t-up an:: become ~!~mp~orna~i ; .  Tile i1a;t-up 
M ' O U I ~   her, suhsidt. eltller v.81ti; or v.~irnnui 
rrearnlenl. rind h4r. S;iuceda would then hr 
:Is!-mpiornari:: u ~ ~ i l  he ex~~~rienceci  another rriggo;. 

4 : + 5 .  3 .  The cold remperarurEi 10 u 'h~ch  l\/l:.. 
Sauceda nna5 exposed as ar, ice bagger acted as 2 

trigger. and proxlrnarel~ caused Mr. Saucedtls 
prt-existing unrelated asrlmla condirior! lo flare-up 
on more than one occasion. 

CONCLUSIONS OF LAW 

1. The Board of Industrial Insurance Appeals 
has ju:isdicrior, over the parries and the subject 
mane; of this timely filed appeal. 

2 .  The claimant, Santos E. Sauceda, sustained an 
o:cupa:ional disease within the meaning of RCPT 
5!.118,ilii. in f ia t  his exposure ro coid 

3 .  Tilt. o r a s  oi til? Dcpiirrn-~cn. or Labor alici 
li+~us~;iei ualed Sunr 7. lchQ'l. 1 ro\jersel-d Thii 
mane: IS remanded K, rh:: D-par~men:  v.,ill! 

i i i r ec~~oc  ~ i .  ~ssut- ;I lurther order a l i o t ~ ~ i n r  rills 
clalnl ior oxa:.erballonci~ of tht  cla11n;in:s pre- 
exisring a s i m l ~  condition. and t o  ta'li- sucl: iurther 
acLlor! as i: appropriare under thr lan anc! rhr 
l a c ~ s .  

Dared thls 15th da)' of Januar!,. 2001 

Thomas E. Egan 

Chairperson 
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CL.qIh/l NO. V.  :39Cl?7G ht.rei?! aiilmmc! 

Januar~ 7. ! 491 

SIGNIFICANT DECISIOh; 

hPPE.kR.4NCES : 

C:almm., Sharon Eax~e; 

by Rolland, O1h/Ialle~. Williams B M1ycltoff, 
P.S.. per Dougias P. MTyckoff, Attorney 

Enlployer, Doigash & Haines 

b!. Candy Snyder, Business Manager 

bj The Office of the .knorney General, per 
Thomas Adkms, Assistam. and Vi7bmey Cochran, 
Paraie~al 

DECISION AND ORDER 

Ths is an appeal filed by the claimant, Sharon 
Baxter, on November 30, 1992 from an order of the 
Department of Labor and Industries dated 
November 10, 1992 which corrected and superseded 
an order dated May 26, 1992, and which rejected 
the claim for the reason no claim has been fded by 
said worker w i t h  one year after the day upon 
whch the alleged injury occurred, and that 
clamnlant' s condition is not an occupational disease, 
and bills regardmg this claim are rejected except 
those which are authorized for diagnosis. Reversed 
and remanded. 

1 - 

EVIDENTIARY AND PROCEDURAL MATTERS 

Pursuant to RCW 51.52.104 and RCW 51.52.106, 
thrs matter is before the Board for review and 
decis~on on a timely Petition for Review filed by the 
claimant; Sharon Baxter, to a Proposed Decision 
and Order issued on September 24, 1993 in which 
the order of the Department dated November 10, 

Eased on tile uncontro\~er~ed medizai e~~ idence  
con~rumed in the record we believe Lila1 Ms. Baxrer- 
llai ;I ~ a i i d  :lain1 lo: an occupa~iona! diseas.;. 
V'hiit i~ IS doubtlessi!' rrue t h a ~  t h e  inc.identc \-i8hich 
resulred ir he; contracrlnp 1lepau:is C could also 
have formed h e  bas~s  fol. m injury claini, separare 
claims are nor n~urua!l!- exclusj\~e. J u s ~  as one 
incident can result in aggravation of a condition 
zaustd by 2 previous injurj and alsci be the b a s i  for 
a neul claim, one incident can serve as the basis for 
both an injurl, ([FNl]) an6 for an occupational 
disease ([FN?]) claim. The record supports hfs. 
B r t e r ' s  conrenrion that she contracted an 
occupational disease as a result of exposure during 
tile course of emplogmenr and file6 an applicarion 
for bentfirs in a timely manner. S h c i s  enr i t l~d ro 
have her ilaini allowed. 

The onl!' medical evidence presen:ed u,as the 
testimony of nvo physicians who had rreated Ms. 
Eaxrer. Both Dr. Janles F. Guidenier, a special is^ 
in gasrroen~erolug!- a id  1iepatolog:i. a i d  Dr .  
h4ichael R. Boyd, a family practirioner, were of the 
opinion that she had contracted hepatiris C as a 
result of exposure to contaminated. blood and tissue 
during the course of her employment as a dental 
assistant. Ms. Baxter's only exposure occurred 
while she was working for Dr. Dolgash and Dr. 
Haines, oral surgeons, during a two and one-half 
year period ending in June of 1982. Following 
termination of employment she was seen by Dr. 
Boyd for vague and non-specific complaints which 
were ultimately attributed to some form of hepatitis. 
As medical science had not identified hepatitis C at 
that time her condition was described as non-Ainon- 
B hepatitis. Even this rather vague and preliminary 
diagnosis was not made until 'December of 1984, 
when Dr. Boyd discussed the issue of causation with 
Ms. Baxrer for the first time. Ms. Baxter's 
condition was not definitively diagnosed until some 
time in 1990 when she saw a physician in Las 
Vegas, Nevada. Following termination of her 
employment with Dr.'s Dolgash and Haines, she 
was able to work on a fairly regular and continuous 
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;;:I 7 - 1: ir  cieai rilal h/l:. Bn?;ier suffers from :. ;:i- 
reiarei! ;ondlrio~-~ which ulouli! ?n!~rli. lle: 10 ixntilrs 
il she hied an ;~ppl~ca;~c~r? io! b-neflrs v,'lin~i> tht 
!~erioci pro\,ided ir: the srarure. i! tiili :ondi~lo~; 1s 

considered to have ar1st.n ou: of 2. ''sudden and 
tangib~t. lia!ipening" and 10 consrlnire an indusrrial 
injur). rii: ptriod for fiiing an appiiiation for 
benef~rs ulould be ont year ioliov,'mg the incide~i! as 
pro~~ided in RCM,' :il.3S.O_S(i. I n  lighr o?' the 
uncontroverted medical resrimon! pres~nred this is 
nor tile conclusion we reach. M'hile the "needle 
sri~l;" incldenrs satisfy the definiriori oi  an in,jnry 
con~ained in RCW' 51 .OS. 100 and could have served 
as the basis for separate :lairns, no claims for these 
inciden~s were filed a,id~ir? the one year pe:ioL set 
forth in fhe R C x  51 .?S.O5CI. 

Xsl~ile the condition for u8hich this claim u.as filed 
occurred -5 2 resuir of ,>n-lhc-.job e:;pos?drt x!;i :'ne 
lilceiiesr source of this exposure were "needle 
stick " . tnere was. ne~lerrlieless nothing "inmediare 
or prompt" abour Ihr onset of the physicai 
conditions resul~ing fnerefrom. In light of the 
reaimony of Dr.  fjuidenier, the anending 
specialist, it is ~nliliely thar the particular "needie 
stick" which initiared the disease process can be 
identified. In particular, he thought it unlikely that 
the disease was contracted from a hepatitis carrier 
identified in the early 19801s, as there was no test to 
identify hepatitis C until the 1990's. During the 
period within which Ms. Baxter could have filed an 
injury .claim the disease had not developed ro the 
extent that it was diagnosable and, '.had.it developed, 
the'medical community had no test to identify the 

. . 
condition. , .  

. . .  

Ms. Baxter's condition did not develop to the extent 
that it was disabling or required treatment until 
1992. Both the manner in which the condition 
developed and the definition of an, occupational 
disease convinces us that this is a condition or 
ailment which should be evaluated under the 
provisions of RCW 51.08.140. Consideration of 
the decisions in Nygaard v. Department of Labor & 
Indus., 51 Wn.2d 659 (1958) and Williams v. 
Department of Labor & -  Indus., 45 Wn.2d 574 
(1954), supports our conclusion that this is precisely 
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sudd?:; an:! r~11pinI: !1rq3;??111ng. (1: ;I Lraurnari: 
n a r u r t .  p~uduzin! al; immecii;i1t. o; III'U:I~~I: w s u l ~  . . 

. . ' . RCV' 5 1 .(I:. 111K1. [Empnnsi: audzd) .  

Even under thc niosl l ~ ~ e r a i  anil resrr~;zivc- 
il~~eq~rerarior! of RCII' 5 1 . 3  .L'55. a: i t  e?:lsrecl prior. 
10 :he 1983 amendmen:. iht evenu ~v i l~ r l l  u;ould 
l n i r ~ a ~ e  rhe per~od ior filin; ;I clnini did no1 occur 
until Decemb~r of !9S4. Even then t h ~ r e  urai  no 
posirive diarnosis of tlit condition, as no tesl existed 
ro provide this diagnosis, and the conditior, had not 
progressed ro 111. exteni thai i: nras disabling or in 
need of treatment. -4s the 1984 mlendments to 
RCW 51.28.055 became effective prior ro thar dare 
and are clear!!' renledial i n  narure. the; rnusr he 
used in determining the Timeliness of Ms. Easter 's  
application for benefits. Sharon Baxrer filed an 
applicarior, for benefits xithin taro years of the dare 
nn a~hich she was norifled in wriring b!' a ph~~s ic i an  
of the narure of htr. occupa~ional disease. 

2~4:; - !her considerarion of the Proposed Decision 
and Order. the Peri~ion for Re~~iev , ;  filed thereto on 
behalf of the claimant. and a careful reviev, of the 
entire record before us, we are p~rsuaded t h a ~  [he 
Department order dated November 10, 1992 is 
incorrect and must be reversed and the c l a i m  
remanded for allowance of the condition hepatitis C 
as an occupational disease. 

FINDINGS OF FACT 

1. On May 18, 1992, claimant, Sharon Baxter, 
filed an application for benefits alleging that she 
contracted hepatitis C as a result of exposure to 
contaminated blood and tissue during the course of 
her employment by Dr.'s Dolgash & Haines. The 
claim was assigned Claim No. N-390479. 

The Department of Labor and Industries issued 
an order dated November 10, 1992, which 
corrected and superseded an order dated May 26, 
1992, and which rejected the claim because 

no claim has been filed by said worker within 
one year after the day upon which the alleged 
injury occurred. That the claimant's condition is 

aim to original U.S. Go\rt, works. 



Ciaiman; i l~ec  ; ho~~:: o; .4ppta1 w ' i ~ ~  ~ ~ 3 t  Boar? 
ni 11icius~r1;il insuranct .A!~I~z I ! !  01.) ho~lcnlber- 30. 
!WI1 iron! the Deparrmr111 order- dai-,? No\~en1u~i 
10. 195,'. CJE Dt~ember 21. 1992 the Board 
issued irs or&!- g;an!inf the appeal. and directlug 
h a ;  furr'her prc)ceedings be iieid on tile issues 
raised b!' the norice of appeal. 

2 .  During the tuJo and one-half years she ufas 
empio!~ed as a dental assistan1 by Dolyash br 
Haines, ciaimant, Sharon Baster. was exposed on 
a numbe: of occasions ro contaminated blood and 
tissue. 

3 .  As a direcr and proximare resulr of her 
occuparional exposure, claimant's developed the 
condition of chronic hepatiris C, and stanis-past 
interferon trearmen: therefore. 

4. No earlier thx, December 1984, clainlani atas 
iold b j  her physiciafi thar she suffered from 
hepad~is non-Ainor-E as a result of her 
occ~pational exposure to conlaminared blood and 
:issue. 

5 .  Claimant's condirion of hepatitis C mias not 
definirively diagnosed until 1990 and she was not 
impaired or disabled by this condition until May of 
1992 when she received treatment, which 
treatment had not previously been available or 
required. 

6. Claimant first received written notice of her 
condition and its cause from her physician in 
February 1992. 

CONCLUSIONS OF LAW 

1. The Board of Industrial Insurance Appeals 
has jurisdiction over the parties and the subject 
matter to this appeal. 

2. As a result of exposure during the course of 
her employment, claimant, Sharon Baxter, 
contracted an occupational disease within the 

5 .  T h e  or&:- of the De!>anmen: of Law:. ;in? 

lndustrie: dared ILovem~er I C'. 1091. which 
zorrecrecl and superseded an or-d:r dale6 Ma! 26. 
1992 anc! u1hic1i rqecleo tile :lain; ios the reasons 
that: 

v::1:3 nc, clam has bee11 filed h!, said worker 
a~itnin one gear a i m  the da! upo~: which the 
alle2ed in-iur! occurred. and tile claimant ' s 
condition is not an occupational disease as 
conrenlplated b ~ .  Section 5 I .0S. 1 4 4  RCM7. 

is mcorrec; and is reversed and the c l a m  w 
remanded urith directions to allov the c l a m  for 
the occupational dlsease of nepaaas C. and ro ~ a k e  
such further action as ma) be a u t h o r ~ e d  or 
indicated bl lam 

I; 1s sc ORDERED 

Dated this 7th da! of Januarj . 199; 

S . FREDERICK FELLER 

Chairperson 

FRANK E. FENNERTY, JR. 

Member 

ROBERT L. McCALLISTER 

Member 
(FN1). RCW 51.08.100 "Injury." "Injury" means a 

sudden and tangible happening, of a traumatic 
nature, producing an immediate prompt result, and 
occurring from without, and such physical 
conditions as result therefrom. 

(FN2). RCW 51.08.140 "Occupational Disease." 
"Occupational disease" means such disease or 
infection as arises naturally and proximately out of 
empioyment under the mandatory or elective 
adoption provisions of this title. 
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Claln; No. V'-701?41:, DECISIC~?~ 

17) Srriarl Laa Offices, F.S.. pe: Darrel' I; Smar: 

Self-Insured Employer, I'alania Counrj', 

b~ Sllallace. n o r  & Mann. P.C.. per Schu~~ler T. 
V,7aliace. Ji. 

Department of Labor and Industries, by The 
Offive of fie Arrorney Genera!, per James Pi. 
1 ~ ~ ~ 1 ~ ~ .  
1 iL,ii%i .% 4~"?t2DI 

Purs~an: r c ~  RCSA' 5 1.5; 11114 and RCTV 5 1.51.10tl. 
U~is  x a t ~ e r  is belor- tht Ro;i;d I^oi re\.iev md 
d t c ~ s i o n  oli  inl lei!. P?lilior lor Revit'ii filed b ~ -  the 
clalnlanl ro a Proposed Decisior, and Order issued 
on September 20. 2004. in unhici: rhe indusrria! 
appxls judge reversed and rema~~ded the orders of 
the D-partmen; dated July 1S>  1003. Ju!?, 2 3 .  2003 
and hugusr 36; 2093. We have gianted review in 
order to afflrrr~ the Departmenr orders requiring the 
self-insured employer ro auinoiize the hemi- 
laminecromj with disiectorny at the L<-5 level of 
the lumbar spine and pay rime-loss cornpensarion 
from Februar!. 18. 1003 though hta), 13; 1003. 
However, like our indusrrial appeals judge, we 
:onclude t h a ~  the self-insured employer did nor 
unrezsonablrr delalJ payrneni of rime-loss 
cornpensarion and therefore tine IZugusi 36, 7903 

DECISIOK AND ORDER order snauld be re~~ersed.  

In Doclter No. 03 15747, the self-msuied 
employer. I-akma Counq. filed an appeal u21th the 
Board of Indusrriai 1nsu;ance ~ ~ p p e a l s  on Au_rmsr 
18, 1003, from an order of the Department of 
Labor and Industries dated July 18, 2003. In this 
order, the Department directed the self-insured 
employer to authorize a herni-laminectomy with 
discectomy at the L4-5 level of the lumbar spine. 
The Department order is AFFIRMED. 

In Docket No. 03 15748, the self-insured 
employer, Yakima County, filed an appeal with the 
Board of Industrial Insurance Appeals on August 
18, 2003, from an order of the Department of 
Labor and Industries dated July 23, 2003. In this 
order, the Depamnent directed the self-insured 
employer to pay time-loss compensation from 
February 18, 2003 through May 12, 2003. The 
Department order is AFFIRMED. 

In Docket No. 03 16355 the self-insured 
employer, Yaks County, filed an appeal with the 
Board of Industrial Insurance Appeals on September 
8, 2003, from an order of the Department of Labor 
and Industries dated August 26, 2003. In this 

The Bozd has re17iewed rhe ~,vid:nriar>- rulings in 
the record of proceedings and finds that no 
~rejudiciai error was cammined. The rulings are 
affirnled. 

Causation of Low Back Conditions and Surgical 
Authorization: 

Dckt No. 03 15747 

As of December 3, 2001, Ms. Dyer was a 52-year- 
old woman who had never experienced back or leg 
symptoms or disabilities and had never sought 
treatment for back or leg conditions. She worked 
two jobs: a full-time job as a dispatcher for the 
Yakima County Sheriff's Of ice  and assisting her 
husband in running the small family orchard (which 
required considerable labor on her part). On 
December 3, 2001 Ms. Dyer slipped on water on 
the floor in the Yakima County Courthouse. She 
ended up doing the splirs, nvisring her entire back in 
the process, but she did not fall. She experienced 
immediate pain in her neck, low back, and left hip, 
for which she sought treatment in an emergency 
room that day and then from Theodore Palmatier, 
M.D., her family doctor, two days later. Ms. Dyer 
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i i 1 7  IOU:. C I ~ ~ C  ~ L I V  1 ~ 8  IIE~~I-! ar~ci SlJLiSilli .  ~~116 
prcs:i.ibzd pil!,sl:;ll rhc:.;~!?! . TI]? L I L L ~ I ~ ~ ~ ! ~ I  orl!! 
wn:  Li coupi? oi t i l i  111e;a!7! se5510:l: [>exuse 
L i ~ q  :onfic~ec! u,i~h her worl. schedul: ar rhe 

. ",., si~eri:. :, o f i ~ x .  Htr- necl: condinon rapid!) 
~nlpl-oi~ed. h u ~  her bacl; condi~iol: did no] anu tht 
pan? h e ~ a n  10 spread down llei- lefi leg. 

2.4 ? - N - r a ! ~  ralcen at 111t emergent) roam on 
Decernb~r 3. 2001, re\lealed ixer  problzm: aL the 
base of h4s. Dyer's spirit. On Januar~- 14. 2002, a 
lumbar MR1 revealec moderare disc degeneranor, ar 
L3-i: and 4-5 with s moderare disc bulge a: L?-4 
and e larse central disc bulge a1 L4-5. bur ug~tl~our 
srenosis or foramina1 encroachment. h February 
2003. Ms. Dyer underwent a lumbar CT scan thar 
revealed no spinal ins~abiliq, bur inciudec' posirive 
iiridulgs of facet disease resulring in moderate 
narrowing of r'k cenrral canal and encroachrn~m on 
the larera! recesses fron? L2 through S1. 

Becwse of cnnrinuin~ back leg symptoms and 
tht posirive imaging srudits : Dr. Paimatier referred 
hts. Dyer to Dr. I<jeruli. a neurosurgeon, in h4arch 
2002. Dr. Kjerulf recorded a posiri~le straighr leg 
xiisin: rest on rhe righr and recommended epidural 
injecrions. On june 5, 2001, fne ciairnanr received 
a selective nerve block on the left L-5 nerve, which 
resulted in si,gnificant pain relief for three hours. 
Michael A. Thomas, D.O., the neurosurgeon who 
took over Dr. Kjerulf's practice after he retired, 
testified that the nerve block was diagnostic of the 
source of Ms. Dyer's pain. Dr. Kjerulf 
recommended low back surgery, but that did not 
occur. 

Ms. Dyer underwent independent medical 
examinations (IMEs) on July 29, 2002 and October 
30, 2002, conducted respectively by William J. 
Stump, M.D., a neurologist, and Leslie R. 
Bornfleth, M.D., a neurosurgeon. Both doctors 
concluded that the industrid injury caused a lumbar 
strain and rendered the pre-existing degenerative 
disc disease temporarily symptomatic. Both doctors 
believed that Ms. Dyer's conditions were fixed and 
stable and rated her low back impairment as a pre- 
existing Category 2, which was not increased by the 
industrial injury. They testified that the claimant's 
ongoing symptoms were related only to the natural 

LJ,,~?: LLO;~!IEU?< L I I :  ~ in l t - i~~b: .  :~:II!-Iz,II:,:I;IL~I; u111il 
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1 .  I ! I  . 11: LIIIUX-') ? [ IC i?  111~ C I ~ I : ~ ; L I I I  
111:rt~std 11-1 i~our i  rp i!:. houri y1e1 d:i!. . i~u; a,aa 
~ilissing rlmc irc~m u~ari. due r i ~  piill. a~id  lie 
po\verkl paudllrillmg nlt83ica~ioni s~lt. 143- 1~~1Ling. 
v,,h1:1-~ sl~i. resrified hanlpered rht. ~lerl~ies:  she 
needed for her icb.  M s .  Dyer neI1er w2.c able LO 

rerurn r o  a full ci_rl~r-hour cia! . On Februar! 4. 
73C\?. ;, seconc i o u  back h4Rl uras per iorm~d,  IT 
revealeii ;: nluch iargzr p a ~ a ~ e n r r a l  dlsc p r o t r u s i o ~  
at L4-5. which \{!as a worsenin: of rile condlrion ai 
tlla~, level. On Febrcar!. 17, 1003. Dr. Palmatier 
removed the claimanr from a,orlr a n d  reconmended 
she obtain surgical rrearmem. 

On Stprember 18. 1003, h4s. Dyer underwenr a 
third loa  bacl: h?m. Dr. Bornfietl~ read h s  h/lRI 
ro s n o ~ v  somt improvemen; based on a decrease in 
~ l e  sizt of me L4-5 disc. However. Dr.  Thomas 
noted thai the MRI repor: indicared that the L1-5 
disc iATa5 of sln2ar aDD-ilDlayxnc,p nli:b p:rlla~c 

A - 
nlinimal im?ro~~enenr, bur also thar ii slightlj, 
aisylaced the I-5 nerve roo: i~ thn la~eral recess and 
there was foramina1 encroachnleni on the lefi side. 
On Noveruber 3 .  2003, Dr .  Thomas surgically 
removed h e  d~generarive 14-5 disc and also 
performed a hemi-iaminectomy. Dr. Paimatier 
concluded thar the worsening of the disc seen on the 
February 2003 and October 2003 MRIs was a 
worsening of condition that represented a gradual 
progression of the pre-existing condition be,- by 
the industrial injury. Dr. Thomas stated that the 
mechanics of the claimant's industrial injury were 
not inconsistent with the progression of her 
symptoms and the subsequent herniation of the disc. 

"*3 The doctors all agree that Ms. Dyer had 

significant pre-existing low back degenerative disc 
disease and arthritis that was not symptomatic at the 
time the industrial injury occurred. With the 
exception of Dr. Fuller, who conducted a record 
review on behalf of the self-insured employer, all 
agree that the industrial injury caused an 
aggravation of that pre-existing condition, at least to 
the extent that the degenerative condition became 
symptomatic. Dr. Fuller notes that the timing of 
the onset of the pain does not necessarily correlate 
with the industrial injury; however, the 
preponderance of the medical testimony contradicts 
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IJ:-~.. Slumy anii bornl~.ti 1c;ullro u?:l! \lit 

i;!;m!iioiiia~i, I - - CI i 111: p~:-t?;is:111~ 
:ond111o1; \~>,2i  oni! r-mpornr! . TI13 t):l~e~~: trial 

l i l t  cfiecrc ill' Ms.  P)!~ei ': iuil-iba: s!raiii uJtri. gent 

ahel ; ieu weel:i o: L nion:h a! t i l t  illost 
E-lo~~~i-ver. neither U O Z I O ~  eve: ad~c!uaiel~ cxplaincd 
i i l e  basis Toi- t h i ~  con~lus~on. ull~cil 15 ~nconsisren: 
17~1111 tht un,-ilalle~~~ed l!~sln!-) o f  rh t  clain~an!'~ 
conslam lov bacl: problems tha! beran wilen the 
~ndustrial injur) ozcurreci. V\je find hils. Dyer ro be 
a rel~able \vimess and hisronari. Tilere is no 
evidence \rrl~arso:ver of s!rnlprom n1agnifica:ion on 
her pan. The e?;aminarions reported Ir. the record 
dc nor include fun:rional findings such as posirive 
mladdell's resTs. The various imaging studies 
provide ample obiecrive proof of the problems she 
has. Ln faci. those imaging findings s h o ~  ulhy 
tes;imonip regarding the r!.pical period of slmproms 
io: 2 lou bad; strain is nor disposidve in Ms. 
D!rer's case: she does nor have a normal bacl:: her 
&$eneraii\;t cigs n - n 4 0 r n f 0  I I I I )ULI  IIII Ulii ; n ~ i n l ~ i ~  Ul, ul r c 

impingemtni and enzroacmenr on a nerve rooi. 
Tile conclusion we drav, ij tha; d-ie indusrria! injury 
was the prove~bial "sr;aw thar brolce zhe camels 
back.' IT was rh: causalive event thar began the 
synlptonlati:: progiession of the low hack artlrhis, 
as weii as the acceie:arion of the underlying 
condition revealed by the serial MRIs. In short, the 
industrial injury was the proximate cause of the 
disability that originated when the previously 
asymptomatic and nondisabling low back arthritic 
condition became active and symptomatic. Miller 
v. Department of Labor & hdus . ,  200 Wash. 674 
(1939). . .. 

Since the low back surgery was intended to be 
curative treatment for a condition that was 
proximately caused (aggravated and accelerated) by 
the industrial injury, the question now becomes 
whether that surgical treatment constituted "proper 
and necessary . . . surgical services" within the 
meaning of RCW 51.36.010. The self-insured 
employer contends that even if the surgery was for a 
low back condition proximately caused by the 
December 3, 2001 industrial injury, it should not 
have been authorized because it was not proper and 
necessary treatment. Drs. Bornfleth and Stump 
stated that the low back surgery was not indicated in 
Ms. Dyer's case. Dr. Stump testified that a rned~cal 

:l'LiC!' j L X  Si1O'~i ' i  Ll;:i' L!il(l5- ~ i 1 ~ L ' ~ ~ l l ~ ~ l : l l ; ~ :  ~ 1 7 1 1  12- I t ,  

I !  ;:.it :S IliiL!. C;:!~:-LIIII~II i i :  I l l r . , ~  iUTli_ 'r l?.  

i ~ ? - O ~ , ' l ~ ~ [ i  .;!g1111!:2!1. l l ~ 1 ~ ~ T O \ ' ~ I l 1 Z l l ~ .  11. ~~) I l l : - ; tS i  10 
. - 

1111: ~ u I ~ ~ ~ L ~ s ~ L ) ~ . ,  Al!, IJ)% le:\llllE< 111~1: l i l y  sLl?sc:\ 
. , .  11tipc2 he;, SIX sai3 !i;a' ilt- lcn7, D ~ I L I ~  ;\iic! Icg j.~:tli-: 

i~ilpro\~ed s!~niClciilir!~ . elrhougi, hnti! c~ ) Jn~p~c~~i i i .  ar t  
slill pi-:sen:. S1-i:. n o l d  Lna: silt no lo112el nerci~ 
!ues:rlpuor~ pain mrdic;~uon;: s l y  c;ui ilandlt the 
Pam i7! usi11g o v e ~  -tht.-~ount" ~i~eili:::~~i~:i. Dr .  
T' inomas tesrif~ed tha~ the :!aiman; ob;a:ned a good 
resul: from the  surgtr!.. albei! she u,ould s;ill l i ;~ \ i t  
ilmna~ioni on mobiiir! and ~ h t  lengrl-! oi' r i i l i t  slit 
could remain IE one posi~ion. 

:I: >: ,< We con:!udt thai tile record supporls Dr .  
Thomas's decisior! to go forward v.,itli ;he surger),. 
The seria! h.1Rlr presented evidence of the 
progressive degeneranon a? L-5 rhai correlares witn 
A h .  Dyer's increasing symptoms. The LS nerve 
blozi; proved tliar the source of most of the 
:laim3n;'s disabiing symproms was ar that level. 
The last MRI was the first ro snox some acrual 
encroachnlenr o r  the lefr L-3 nerve roor. Obvious l~~ 
rhe need for surger!, would be more ciearly shoua  
-" Ilcd rhtse findin-. from Th? imarine - - t-sT: rranslated 
inlo consisrent ob!ecrive c lhca !  findings. 
However, with fne rezord before us we cannot 
disagree iiith fne medical jud-men? of the anending 
doctors that surgical rrearmenr a7as indicated, 

ias r ,  but nor ieast, using 38-20 hindsighr, ii is 
evident that the surgery was successful in relieving 
much of Ms. Dyer's symptoms and decreasing her 
reliance on narcotic painkillers. This surgical result 
provides strong evidence that it was proper and 
necessary medical treatment in this case. In  re  
Susan Pleas, BIIA Dec., 96 7931 (1998). Dr.  
Fuller's belief that the surgery would worsen the 
claimant's condition was incorrect. If one believes 
the study cited by Dr. Stump, Ms. Dyer was one of 
only one-third of the population of patients whose 
surgery was successful in the absence of certain pre- 
surgery indications. Predicting the success of 
surgery with any accuracy can be difficult at times. 
Nonetheless, we h o w  of no law or regulation that 
requires a surgeon to certify before the fact that the 
recommended surgical procedure will more likely 
than not improve or cure his o r  her patient. 

Entitlement to Time-loss Compensation: Dck .  No. 
03 15748 

The self-insured employer's primary basis for 
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srareL above D r .  bornfi-11: ! ol.iil~oi- I ~ L I  

r)!le~. II,;I~- ; i ~ l t .  10 worl. V;;S b;!sed on ci~il~zai 
iindillg~ 11r ribserved during tiit. Ozrob-r 3Cl. 3002 
Ih iE ,  ~vliici~ occurreu prior 10 riel. l~rctirac~ed anernp! 
LO rerurr, rci tvorl: and the subsequtni exacerbar~oli of 
he!- low, bad; condi~ior.. Thus, llii con;lus~ol! is nor 
probarive in r e ~ a r d  to tiit rimt-loss ronlponsaiion 
period thar i: ar issue in this appeal. We beiieve 
that 4 s  Dyers en~irlenienr to ;he-loss 
cornpensarion was well supporred b the 
certification i ron  Dr. Palmatier and the need for 
sur,oerhr to treat a condirion caused b! this indusrrial 
injury. 

The Penalq Order DcL; KO 03 16353 

The penaly period a: issue runs from Februa;~' 18. 
2003 through April 28, 2002; a different ending 

7. dare ;h&y :ha: kA n<$,f2 ~ L -  9"artnl"~ diTezr-~A 
paymenr of the rime-loss compensarion. -4:cordkg 
ro Ms. Housain, the workers' compensarion 
acijudicator witfun fhe Depamnenr's self-insured 
section and the person who issued the penalq order 
under appeal, the reason thar a penalqi was nor 
assessed againsr the self-insured employer far the 
entire time-loss compensation period at issue was 
due to her application of an unwritten Department 
"standard" that a delay in payment of up to twenty 
days is not considered unreasonable. Ms. Housain 
acknowledged that this standard is not in a statute, 
regulation, or written Department policy. 

.. . , 

""5 In reviewing the penalty decision of the 
Department, the Board uses a preponderance of the 
evidence standard. The test, as stated by In re 
Frank Madrid, BIIA Dec., 86 0224-A (1987), is 
whether the employer had a genuine-doubt from a 
medical or legal standpoint as to the liability for 
benefits. Ms. Housain def ied  medical doubt as a 
conflict of information that is not clear and 
convincing as to ,whether the-loss compensation is 
payable as a result of the injury. Legal doubt 
occurs when a Department order is issued and is 
still in dispute. A penalty can be ordered even 
though the Department has not issued an order 
requiring the payment of time-loss compensation. 
Taylor v. Nalley's Fine Foods, 119 Wn. App. 919 

-, . . 
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anc! v8a>  conlrar! Ti' thc Deparunen': \~cic;iu;)nal 
dc~ermmar~ol~ lssuzti OII  January 7 .  2003, thal h45, 
Dyer u8as enlpio),ablt.. In h4arzt ?()(I,. the 
:my)loyer': anorne! dispurcd tilt C ~ U S ~ L I O ~  of tilt. 

conaixion for whiz11 Dr. Palma~ier cer~ifleci lime- 
loss cornpensanon. This vvas folloa~ed on .'ipri; 14. 
1003. b!, 2 lener outiining thal posi~ion: vnich was 
signed by Dr. Bornfleth, one of 111. IhlE docrors 
who sauv rhe clahlanr in 2002. Because of the 
worsening of h4s. Dyer's lour back condition b l  
earl!, 1003. the opirion of Dr. Bornflerh was no 
longer relevanr to the depart men:'^ determinarion 
urherher a penalnr shoulci be assessed to the e:;Lenr 
tha; the opinion in question onlj. addressed he; 
ab i l i~ .  to ulorl; based on the examination r'indinss in 
1007. Hourever, rhe opinion of Dr .  BornI'letl-L utas 
s ~ i l l  pr3barive regarding the issue of v.,hether an!. 
proximare zausa; come:tion exisred b-rwe~n h4s. 
Dyer's Decembe:- 3 ,  3001 ind;ls:ria! injury end he; 
inability tci ~!o;l: in 2003. Therefore. ir is c i e x  
from informarion the Department possessed a; the 
r k e  the penalty order was issued thar the self- 
insured enipio~ier had a "genuine doiibi f r ~ r i  a 
medical standpoint" as to its responsibiliqr to 
provide time-loss compensation ro the claimant 
because of the ongoing controversy over what 
conditions, if any, were still related to  that 
industrial injury. Pursuant to the rule we 
enunciated in Madrid, the self-insured employer has 
met its burden of showing the existence of 
reasonable medical doubt and the penalty order must 
be reversed. 

FINDINGS OF FACT 

1. On January 9, 2002, the claimant, Suzanne 
E. Dyer, filed an application for benefits with the 
Department of Labor and Industries, alleging that 
she sustained an industrial injury on December 3, 
2001, while in the course of employment with the 
Yakima County. On January 15, 2002, the 
Department allouled the claim. On May 9, 2003, 
the Department issued an order in which it 
directed the self-insured employer to authorize a 
hemi-laminectomy with discectomy at the L4-5 
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1::. ?Y)Ll> c r d t r  10 111: Ec~arc! (I! I I I~LIS:TI~!  
lnsur3il:: 41-y~e;iI:. Dl, St.]?~ernbe~ ! o .  200: . ~n: 
Board issuxl ar '3rd.: Granrl~i! Apneai and 
;iss~gnclr:. i: Do21;e: No. 2' 1571'. 

:I:'-c' " Orl hl;~! ! 3. 1033. ti]: Dtparrnlenl. issutd 
an order 117 v,,hich 11 dlrecred tilt. stir-insured 
eniployer ro pa!, time-10s: conlpensarlor for tilt. 
period Februar!, IE. 2002 fnrou2h Ma! 11. 1003. 
OF, June 4, 1003. tnt. self-insured en1p10y.i 
protesred the order. On July 13. 1003. t'ne 
Department affirmed the order. On .4ugusl 18, 
2033, the self-insured emplo~er appealed the lul), 
23. 3003 order 10 the Board of Industrial 
Insurance ,kppea!s. Or, Seprembei 16 ,  2003, the 
Board issued an Order Granting Appeal and 
asri~ned it Docker No. 03 15748. 

3. On hla!. 12, 2003; the Deparrmenr issued an 
order in sthi-h ir direcred the self-hsmed 
employer TQ r-.' a iliaddiriona! amounr the 
ciaimanr for unreasonzbl! d~laying the paymen; of 
bmefits for h e  period f ron  February 18, 2093 
th rou~h  .4pril 16. 1003. On June 5, 1003. the 
self-insured employer prot-sred the order. On 
Ausust 26. 2003, the Deparrmen; affirmed the 
or&a- , On September G :  20'33, the self-ins.aed 
employer appealed the Auust  26, 2003 order to 
the Board of Industrial Insurance Appeals. On 
October I ,  2003, the Board issued an Order 
Granting Appeal and assigned it Docket No. 03 
16355. 

4. On December 3, 2001, Suzanne E. Dyer 
slipped and fell at work and strained her low back, 
requiring medical treatment. 

5 .  Before the December 3, 2001 injury, Ms. 
Dyer had disc degeneration and bulging at L4-5 
and L5-S1. The induslrlal injury aggravated her 
pre-existing low back disc degeneration, causing it 
to become symptomatic and accelerating the 
progression of that condition. 

6. Between February 18, 2003 and May 12, 
2003, Ms. Dyer's physical restrictions, preventing 
her return to work, were proximately caused by 
the progression of the pre-existing degenerative 
condition in her low back, as aggravated and 

8. .4s of .Augusi 36. 2003. th: szli-insure? 
employer had  no: paid ume-loss con1p~nsa1ioc ro 
h4;. Dyer io: ihs period of Februar! 16. 1003 
through -4pril 28, 1113;. .kc of t h a ~  dare. tile self- 
insured employer had genuine doubt from a 
nlndical srandpoin: as hls. Dyer's enritlemeni to 
rime-loss cornpensarior for that period. 

9. On Kovember 3. 21103, Ms. Dyer received 
surgical trearmen: for her I O U  back degenerarive 
disc condirion at L4-5. as aggravated and 
accelerated h!' rhe December 3. 1001 indusrrial 
hjurj,.  The surgical rrearmenr improved her lour 
bacl: condition h!! relieling man) of hcr s3mptoms 
2nd decreasing her reliance on narcotic pamkdling 
rnedicarion. 

CONCLUSIONS OF L.4W 

1. The Board oi' Industrial Insurance .rippeals 
has jurisdiction o ~ e r  rhe pa::ies ro a d  :he subject 
marter of these appeals. 

2. The November 3, 2003 low back surgery 
constituted proper and necessary surgical services 
within the meaning of RCW 51.36.010. 

aa7. 3. Between February 18,2003 and May 12, 
2003, the claimant was a temporarily totally 
disabled worker within the meaning of RCW 
51.32.090. . . 

4. The self-insured employer did not 
unreasonably delay payment of time-loss 
compensation for the period February 18,  2003 
through April 28, 2003, pursuant to RCW 
51.48.017. 

5. The Department order dated July 18, 2003, is 
correct and is affirmed ..- 

6. The Department order dated July 23, 2003, is 
correct and is affirmed. 
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1i 1: so ORDERED 

1 apyee v,,ifl~ tll? nl;~lorl!> 1h21 111~ lul) .; 8. 2L)l)Ii and 
juj! 15. 2()83: !3=partnlt.n; ord-:: siiould hi. 
afflrnled. 1 tieis: 11: ~iii- de~.isi:~r, I(* reverse  ?dl? 

iugusi 16. 1003 ptl;al!!,' order. 
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