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I .  1N'I'IIOI)UC'I'ION 

'l'lie I'coplc oi' Wasi~iilgton and tllc State 1,cgislaturc well 

i~ndcrstooil that il'clualif'ying paticnts coulci be lil+cci i'i,om their jobs b;~scd 

solcly oil tlicil. at-home and ol'r-duty usc of mcdical m:~rijuana, then thc 

r i g l ~ ~ s  guaranteed to them by Washington's Medical lJsc of Masi.juana Act 

("MUMA"), ItCW 69.51A, \vould bc 11othing inosc than ail cmpty 

promi sc, 'I'clc'fcch (:~~stornel- Care Milnagemcnt (Coloi.ado), I ,LC 

("'l'clc'l'cch") ig11orcs the language and purpose of M1JMA. Washington 

co~11.t~ l~avc  rc1,calcdly sqjcctcd 'TcIcTcch's ci~atnpcd rcading of  the Act as 

notl~ing more than a mcdical marijuana dccriminalizalion stalutc. Itcad as 

a whole, MUMA in~poscs a legal cluty on Washinglon cn?ployci.s to 

accommodate t l ~ c  at-lio~iic use of'mcdical masi,juana. 

'I'his is a case about Wasllington la\.\/ and lxlblic 13olicy. 'I'he lhct 

 lint Ihc mcdical L I S ~  of'niari,j~~ana remains illcgal under Scdcral law is of' no 

col1scclucncc. 13y enacting MIJMA, the l'coj~le of  Washington dccidcd lo 

b~~calt \vith the fctlcsal go\~csilmcnt, ilnd rcc1uii.c cml11oyc1.s to 

accommoclarc thcir cmployccs' 01'l'-site medical use of marijuana. MlJMA 

ncither conllicts with nor is psecmp~cd by rcclc~.al law. I3y terminating Ms. 

Iloc solcly because shc uscd mcdical mn~.ijuana at home undcs her 

doctor's supcrvisio~i, and in accordance ivitll slate la\.\/, Tclc?'ech violated 

both MlJMA ant1 Washington j~ublic policy. 



A. 'I'clc'l'ccl~ Vio1;ttctl MUMA Wllcn It I)isch;~rgctl R l s .  Roc Solcly 
13ccnusc 0 1 ' 1 1 ~ 1 .  Off-Sitc Use Of Mctlicnl Mi~riiuanil. 

I .  Ms. lloc is 11 "Qualifying I'aticnt" Who lJscd Mctlical 
Mat-idaan;i :tt IIomc in Acco1.0:incc wit11 MUMA. 

'I'lic t.ccord in this casc conclusively cstablislics tlial Ms. Roc is a 

"cl~~alll'ying paticlit" who 11cve1. ilscd mcciical mari-juana in tlic worlcplacc. 

'I'clc'i'ccl-I has no[ ol'l'c~.cd olic shrcd of' c\/idcncc to the coiitt-at,)/. 

Ncvc~~thclcss, 'fclc'lcch ~ O \ Y  asserts "111e1.e is a ~ C I I L I ~ I ~ C  ~ S S L I C  of'malcr'ial 

Sact as to \vhctIie~. Ms. Iioc is a 'cli~nlil'ying paticnl' undcr the Act." 

I<cspo~itfcnl's 13riel' at 47. It ~ I~o i t l d  bc ~ ~ o t e d  that 'I'clc'l'cch's counscl 

~x~cvioitsly stij~itla~cd that thcrc were 110 iss~lcs of material hc t  in this casc. 

(:I) 230. 111 tlic S ~ ~ p c r i o r  C0111.1, 'PcIc'I'ccI~ aclmitted that thc "Authorization 

I to I'osscss Mari,juana Sor Medical I'u~.poscs in Washington State issucd to 

Ms. I(ocJ was \~aiid,' '  Ilcl'. S.1. Mot. at p. 3 n .  1 ,  C:l' 391. 1'3y definition,' 

"valid ~Ioc~~lnc t i ta t i~n) :  can only be issi~cd to a "il~taliljiing paticnt." T3y 

admitting that the Authorization issucd t o  Ms. Iioc was valid, 'I'clc'l'cch 

conccdcd that she Ivas a "clualil'yil~g pnticnt" with a "terminal or 

tichilitnl~~ig ~ncdical condilion" undcl RCW 69.5 1 A.0 1 O(3)-(4). 

I "Vnlicl Jocu1ncn(aiio11" is a iei .1~ or a1-I ~ ~ n d c r  MUMA. "Valid cioco~iicntnlion" consists 
o i ' "a  s l a l c ~ i ~ c ~ i l  signed by a qualiryi~iy pa[ienc's pllysiciirn, or a copy of illc r l l~a l i fy i~~g  
pu t i c~~ t ' s  ~)criinent ~iicdic;~l ~,ccol.ds, wllicli slalcs illat, in Lllc pliysician's ptvS~ssioni\l 
opinion, ~ l i c  ~ ~ o t c n l i a l  bcnciits of tlic ~ncdical use ol '~na~. i j t ia~la  ~ ~ o i ~ l d  liltcly outwcigll lllc 
I i c i~ i t l~  ~.islts Sol a p;~~-ticuIii~. qualiryilig paticnt." liCW 69.5 IA.OlO(5) .  



In any cvcnt, 'I'cle'l'cch's claiiii thcrc is a genuine issue of  material 

M / I I C I I I C I .  MS. I<OC is ti "q~~alif j~i t lg  13atic111" L I I I ~ C I .  MIJMA is without 

mcl.it. As set Sort11 in Appellant's O],cni~ig I3ricl'at 1 1 ,  Ms. Iioe mcl all 

tivc cl.~[cria of' a "clunlilying puticnt." Morco\lcr, a n  Autliorization signed 

by a Mlashillglol~ Iiccnscci ~~hys ic jan  ~ I I  an al)prol)rialc JVashinglon State 

Medical Associalion t'o~.m establishes that a pcrso~i is i\ "clualiljling 

pa l ic~~t"  ~vithin the nieaning ol' MIJMA. See ,S/tr/e v.  ~ ~ ~ 1 1 7 . ) . 0 ~ ,  138 Wn. 

APII. 322, 326, 157 1',3tl 438 (2007). 'l'lle statute expressly pl.ovides that a 

1,alicnl is authorized to use 111cdical masi,juana whcn her physiciali deciclcs 

i t  is mcclically ad\/isnhlc. MIlMA does 11ot allow citl~cr 'l'clc'l'cch or a 

court to scco~ld guess tlic mcclical ,jildg!ncnt ol' Ms. Iioc's physician. 

MIJMA docs no t  ~.cquirc a patient who is sufl'cring li.om intractable 

p ; ~ i n  l o  csl?cirr,s/ 011 olhcr medical L~.catmcnls and  mctlications bcii)rc 

scclting autliosizntiol~ to use medical masijunlia. Instcad, MlJMA requires 

only that a pnticnl's pniri is L ' ~ ~ ~ i ~ c l i c ~ c d  b y  standard medical trcali~~cnts," 

I<C:W 09.5 1 A.O 10(4)(b). Ms. Roe met this s1and;u.d and was a "clualifj,ing 

pa[ici~(" \vho Ix\d "valid documentation" to usc mcdical mari,juana. 

Morcovcr, 'l'clc'l'cch co~iccdes that Ms. IZoe is within Ilie class of pcrsons 

ii)r whom M U M A  \?/:IS intc~ldccl Lo benclit, I<cspondcnl's Ilrief at 37, 

I ' i ~~~ l l~c r  undcl.inining its claim she \?/as not a "cluali lied patient." 'I.11e 

statute \vonld bcnciit Ms. Itoc only isshe wc1.c a "clualiSying paticnt." 



'fclc'l'cch 11cx.t clailns tllcrc is a gcr~uine issuc of material fact as to 

\z / l~ct l>c~ Ms. Itoc was "t~si~ig" mcclical marijuana in tlic ~ /orkplacc .  See 

Ilcspondcnt's 13ricf at 40-50. 'I'l~at clailn is tllso ~vithout Soundatiol~. Ms. 

J<oc dcclascd undcs penalty oS 1~c1:jury tha l  she has "ncvcs used mal.i.juana 

in thc \vo~.kplacc, at 'I'clc~l'cch or anyw11cl.e else." CI' 263. l'elc'l'cch has 

oi'l'c~.cd no filctual evidence wha[socvcr to the contsasy. Inslead, 'l'elc'l'ccl~ 

makcs the sl>u~.ious Icgai a rgunlc~~t  that  hccausc Ms. Roc had nicdical 

ma~~ijir~rna "in I I C I .  sys!c~n" ~ / h c n  shc rcposlcd Ji)r hcl ~ I . L I ~  test, shc was at 

!ha1 ~ I O I I I C I I L  "using" mcdical rna~.ijunna in thc woskl~lncc wilhin lhc 

nlcaning o f  MUMA. 

'I'clc'fcch slrctchcs tlic term "use" bejlolid all recognition and 

ignol.cs Ilic sti~tuto~.y dc l in i t io~~ of "mcdical ilsc ol'mal-ijuana." IJndcs thc 

csprcss tcrms o f  the stntulc, a pcrsol~ "uscs" ~nari.juana W I I C I ~  she produces, 

])osscsscs, 01. atlmillistcrs thc cl1.11g. Scc RCW 69.5 1 A.O1 O(1). I t  is 

~lndisputcd that Ms. lioc ncves "posscsscd," i r l ~ r o d ~ ~ ~ e d , "  01. 

"administcrccl" mari.juana in the ~lotkplacc.  Whclhcl Ms. Iioc "~rscd 

11iccli~;11 rnai.i.jual~a" i n  !he c\~osk~~lacc is a pul.cly legal clueslion to bc 

rcsol\lctl by a ~ O L I I . ( ,  not n jury. 'I'clc'l'ccl~'~ nonsensical reading 01' thc 

\\lo~.d "LISC" i l l  I2CW 69.5 1 A.060(4) clocs no( ti1l.n an issuc of stati~tory 

cons[ruclion into a factual dispute. As a matter of law, Ms. Iloe clid not 

i ~ s c  mcdical rnari.j uana in t l ~ c  workplace. 



2. 'I'clc'I'cch 1 1 ~ s  Misco~lstt.ucd M U M A  al-rtl its l'rrrposc. 

'I'clc'l'cch's asscrlion that MlJh4A imposes no obl igal io~~ of 

accommodt~liol~ o n  cm])loye~~s directly conflicts with thc Act's text ancl 

pu~.posc. Tclc'l'cch scl>cc?tcdly asserts tllat thc sole r.cli,~orr d'elre of 

MI!MA w a s  to pl.o.ilidc immunity from criminal prosecution. 13111 

Wash~ngton courts l~avc  i~llifo~.rnly ~.cjcctcd that contcnt io~~.  'l'hcy have 

dcl>ililating illncsscs to use mcdical marijuana when autIio~.ized by thcir 

treating ~,l~ysicians based o n  their professional n~cdical judgnlcnl and 

(2007); ,C/((/c v. ( ; i 1 1 / 7 ,  I28 Wn.  App. 872, 877-78, 1 17 I'.3cl 1 155 (2005); 

1.cpca1 I1C:W (59.5 1 /1.060(4) altogctlicr. IS M l J M A  wcrc just a 

dcc~.iminali/.alion starutc, as 'l'clc'fcch insists, t11c1.c ~ v o i ~ l d  bc absolutely 

no ~lccd l i ~ r  [ I I C  slalulc's di~.ccti\/c that qualifying paticnts \vho ~ l s c  n~cdical 

S/ci/e 1) 'li.r,c)?, 158 \Vn.2[1 683, 147 I1.3d 559 (2006), is not to tlic cont1.al.y. (:' 
I l e s p o ~ ~ d c n ~ ' ~  f3ricl' at 25, 11. 11. In tliat case, this C o u t ~  rulctl t l ~ i ~ t  M l J M A  (lid not 
p ~ . o \ l i d ~  'l'r;~cy i l l l ~ i l ~ ~ l i i t ) /  f l.o~ii t i la~. i j~~nna tl iani~T;~ctu~'ing and possession clial.ycs bccallsc 
sllc Ili\tl tiot cstablishcd s l ~ c  \vas a "q\t i l i iCyi~~g patict~t" under the Act Id. at 6 8 5 .  
A l l l i o ~ ~ g h  ll ic Co111.t rightly rccog~lizcti l11;1! 1-692 "ct,eatcd ;I c o ~ l ~ p ; l ~ s i o ~ l i ~ t c  use dcfc11sc 
agrltilst p~.osccutioti l i )r  ~ l l i \ i . i j ~ ; ~ i l i ~  1.~1ilt~d crilllcs," id., it dit l not idctitif'y tliat as lllc sole o r  
c\,c~i p r i ~ i l i ~ t y  p~11.13ose of'tlic Act. 



rnas~,juana in accosdancc with the Act "shall not be pcnalizcd in any  

n1nnncs, 01. dcnictl any sight or PI-ivilcgc, Sor such actions." RCW 

69.5 1.4.040(1).' Similarly, i l '  MUMA wcsc just a dccri~nil~alization 

statulc, thc~,c \vould have bccn no  nccd fbr thc votcss to have cnacted 

I<CMJ 69,5 lA,O60(4), wl~icli sets limits on the obligations of thisd partics 

to ;~ccom~noclalc the mcclical usc of mari,juana u n d c ~  the Act by clualil'ying 

patic~its. 'I'clc'l'cch's scading of' MUMA \vould render cntisc scctions of 

'l'clc'l'cch has S~~nda~ncntal ly n~isconst~~uccl thc rclationsl~ip bctwccn 

I<C\V 60.5 1 A.040(1) and ItCW 69.5 1 A.060(4) and Iwistccl Ms. Iioc's 

a~.gilnicll[s beyond ~,ccognition. l:irst, h4s. Roc has ncvcl claimed that 111c 

~x'otcclions conSc~.t.cd by ItCW 69.5 1 A.040(1) arc Iimillcss or apply "in all 

anci i ~~ tc~ -p~ .c t i ng  its pro\/isions logcthcr, 1iCW 69.5 1A.040(1) is limited by 

li(:Mi 60 .5  1 A.060(4), including t l ~ c  cxc lus io~~ of ;In crnl>loyc~.'s clutp to 

accommo(l:~lc a n  cn~ploycc's on-site LISC of medical ma~.i.ji~ana. 'I'hcrc is 

110 ~nconsis(cncy bct\vccn thcsc statutory provisions, CJ' id. n t  19-20. 

11  is irl.clcvan( 1I1;\1 [hc codc rcv i sc~  added "Qualifying paticnrs' al'firlnative clcfc11sc" 
p~.ccuI ing I<CCI/ 69.5 1 A.O.10 oftcl. 1-692 \\lils codified. 'Sl~irl scct iol~ Ilcilding did IIO~ 

al)l:c;\l, ill 11lc I~ i i l i ;~ I ivc  Illat rlie I)col>le votcti oli. RCW 6 9 . j l A . 9 0 2  cs~~ressl) /  slates: 
"(::~l)l~o~is t~acti in this cll;lp~cr arc 1101 ;illy part o f  the l i l \ ~ . "  Scc~ion licadings 1Ii21I :\IT not 
;rdoptctl by tljc 1.cgisla1u1.c are 11ot par( of'rlic lew and Inay I ~ O L  bc 1,clicd 011 to constnlc a 
SI;I ILII~ . S C ~  ,Sollc17/>a;i,o 11. L '~ ,o in~~cl l ,  26 WII. A p p  783, 787, 614 17.2(1 234 (1980); ,Y/ct/e 
1). I.~II~~(!//, 7 \Vli App 779, 782 11, I ,  503 1).2cI 774 ( I  972). 



Scco~id,  Ms, Roc has nc\/cl. claimed that l lCW 69.5 1 A.040(1) - or 

311~' otllc~. 1~1.ovision 01' MIJMA - apl~lics to the Seclcl-nl go\lcl,nnlcnt 01. 

woultl ''p~.ohibit the I'cdelal govcsnmen! l'rom pcnalizii~g a mcclical 

mari,juana user." (2: Ilcspondcnt's I3ricS at 18-1 9, 21. I:o1 allnos1 200 

ycol-s i t  has bccn settled that u state's policc po\vclSs do not extcncl to the 

l'cdc~.al go\/csnmcnt. Sc!c Norlh ll~iltoia 1,. 0 1 7 i / c ~ /  S";cr/c.c, 495 U.S. 423, 

434, 1 10 S. CL. 1986. 109 1,. 13d. 2d 420 ( 1  990) (citing ~\/lcO'rilloch v. 

il..liiiylnl~ci', 4 \Vhcat. 3 16, 4 I,. I3d. 579 ( 1  8 19)). 13111 Washington's policc 

~ x ~ ~ ~ ~ c ~ ~ s c c l o  undoubtedly rcach 1he conduct of' l~rivatc pilrtics, including 

private cml'io)~c~.s such as 'l'clc'l'ccl~. Sec l l c ( . ' ~ i / 7 ~ r . ~  1). Riccl, 424 1J.S. 35 1, 

3 5 6 ,  06 S. Clt. 933, 47 I , ,  1.d. 2tl 4; (1976). 

~I'clc'l'ccli baldly asscsts thal MlJMA prohibits only thc Slate-not 

pl.i\/a(c cn~itics-flom denying rights and  p1.ivilcgcs to patients \vho ~ i s c  

n~ctlical rnal.i.juana in accol.dance with the Act. See Iicspondcnl's 13sicf'al 

10. 'l'l1c1.c is iiothing in MIJMA's let1 or lcgislativc history to suppo~l  

'I'clc'l'ccli's contenlion. 11' the 1)col)lc and tlic I , cg is la l~~~.c  hacl intcndcd li)r 

ICIIIMA to i~]?])ly only to public entities, one woulti cxl~ccr lo find some 

ilidicn~ion oSIllat i n  (lie language of'111c S ~ B ~ L I ~ C ,  i n  the 1998 ballot title and 

votc1.s' ~ x l ~ ~ i p l ~ l c t ,  or ill [llc 2007 lcgislativc history. Illstead, Llic Act 

~~~ .o l i i b i t s  a qualilicd l>crson fi.oln bcing pcnalizcd "in any nianncr." RCW 

69.5 1 A.040(1). 'I'his C:oui.t must "assume that the 1cgislalul.c rncans 



cxiictly \\/llat i t  says." i\/ei,coii7 I). ,SC'~I IZ I I I /Z ,  I41 Wn. App. 466, 475, 170 

I'.3d 60 (Mln. App. 2007) (ciling Cily ofKe171 1). ,Jenkins, 90 W n .  App. 287, 

290, 992 1).2cl 1045 (2000))~" 

Jndccd, RCW 69 5 1 A.060 discclly scli~tcs Tclc'l'cch's al.gumcnt 

t h c 1 r  bI(JMA docs not al~ply lo 11r11/atc cntilics. IZCW 69,5 1 A 060(2) 

] ~ ~ . o v ~ i l c s  thal M L M A  docs not rcquirc "any hcal(11 insurance psovidcs lo 

1x2 liable Ibi. any claim 01' ~~c i rnbu~~scmc l i~  101. tlic mcdicill ma~,i~jr~ana." 

I<CW 69.5lA.O(i0(3) ]>ro\jiclcs Ihat notliing sccluircs "any 1111ysician to 

aiithori/.c ihc LISC ol' mcclical mari.juana Sol a paticnl." 'l'hcsc provisions 

11' MlJMA wcse inlcntlctl to co\lcs only thc Stale, thcsc woiild havc 

bccn n o  reason I'or ItCW 69.51A.O60(4) lo cscmpl tlic use o f  mcdical 

mari,juana in "any placc ol'cmploymcnt" li.om legal prolcction. L,iItewise, 

mas;,juanu "in :in), school bus" or "in any you111 ccnlcs" i l '  tlic slr-itutc 

apl~licci only 10 thc Statc. Mosl ~routh ccntc~s ,  school buses, ancl placcs of  

cnil~loyiiic~it in Washington arc p1.ivatc no1 public. RCW 69.5 1 A.O60(4) 

also gives n o  pi-otcction li,i. ~ l s c  ol' medical masi,ju>una in a "p~iblic placc" 

11, 

I'clc'l'ccli's c l i r i~n tliat tllih illlcr'l)l.c[ntio "\voultl pl.ohil>it ;I ~,crsoli l io l i i  clioosing ~ l o l  lo 
1i1i11.1.y i111 i~ id i v i t l u i~ i  b;~scd 011 the individu;il's usc 01' tnctlic;rl ~n;irijl~;rn;~" is parcnlly 
r~bsii~.tl. ,See Ilcspontlcllt's 13r. ac 19, 11. S. I3cing ~.cb\~l'fcd by a single suitor is no{ ir tielii;~l 
~ f ' k l i c  "riglit 10  1i1ar1.y" i I S  il13y 1?1kioli;11 IXI.SOI~ \VOLI!(~ 111~dcrs1;111d tlic LCI,III. 



as dclil-i~ti by I<CW 70.160.020. IJnder that statule, "public place" mcans 

"ll-ial 1?0t.lio1-i 0I'il)I)' builtlirlg or vehicle used by and olxn to lhc 1)~1blic, 

r e g i ~ i ~ l i c , ~ . ~  c?/'r~iiw/l.ic~ / l ~ e  hziildii~fi or vehicle i.r o\1~17eci i11 ~ r h o l c  01. i17 pnsl 

hj' ~x.ii~ciio ~ X I , , Y ~ M . S  0 1 .  C I I / ~ I ~ ~ , Y ,  lllc state OS Washington, or other pub1 ic 

cntjty. . . ." (clnj>hasis supplied). 'l'llc spcciiic exccplions sct fort11 in 

IZCW 69.51A.060(4) provc t11at h/llJMA imposes a gcncrol duly on non- 

Scdcrnl) l~nblic ancl as ivcll as ]>rivatc entities in Washington lo 

accommodale lhc oll-silc usc of mcdical masi.juana. 

h4s. IZoc agrees \\fill1 'l'clc'l'cc1-i that [he text ol' RCW 69.5 1 A.060(4) 

is una~n\>ig i~oi~s .  Sce Rcspondcnl's I2ricS at 14. 'I'hc p130\4sion originally 

sta~ccl: '.INlollii~ig in this cl-i;rptcr ~.cqui~.cs an)/ acconimodatio~~ 01' m y  

n-icdical i ~ s c  01 '  ~nari.j\lana iii ilny l ~ l c ~ c e  ol' employment scl~ool bus, 01. 0 1 7  

a n y  school groul~ds: or ill any youth cc~~ tc r . "  IIC\V 69.5 1 A.060(4) 

(crnpliasis supplictl). I<(:\/ 69.51A.O60(4) imposes clcar lili~its on an 

L ' I ~ ~ > ~ ~ Y c I . ' s  obligi1[i01> I I I - ~ ~ C I .  IZCW 69.5 1 A.040(1) 1101 lo penalize an  

cml>loycc, o r  clcny her lllc privilcgc of'cmplojl~ncl~t, b c c a ~ ~ s e  ol'hcr usc of 

mcdical i>lasi,ju;un:~ in accordance wit11 MIJMA. I lo\~~c\lcr ,  'I'clc'l'ech 

misl,cads thc l)so\~ision's unambiguous language lo suggcsl that ernl>loycrs 

Iia\lc no duty to ;~cco~i i~nodatc  tile mcdic:~I use oSma~.ijualia a t  all. 

'l'clc'l'cch i\~.gucs as i l '  IZC'W 69.5 I A.OGO(4) l w d :  "an cmplogcl. has 

no clilty lo accommotiatc tllc 111cciical use ol' marijuana." See I<cs],ondcnl's 



131,icl' a1 38. ']'hat is not w h a ~  t l ~ c  Act says or cvcr said. 'I'elc'fcch's 

irltcrp~~ctntio~i rcacls the wol.cls "in," "on," and "placc ol'cmploymcnt" right 

oul of' the statute. 'l'liosc words spcalc cxprcssly to location and 11lacc. 

'I'ogclhcr with the p1i l . a~~ "lncdical use o f  marijuana," they unambiguously 

conlillc I<CW 69.5 1 A.O60(4)'s limilutions lo excusing cmploycrs fiom a 

c l~~ry  to accommodate thc 017-site ~ ~ o s s c s s i o ~ i ~  ]x.odi~c[ion, 01. adminislration 

oi' uiill.i.ju:liia 1.tlitl7i1~ tlic L\~oI.I(/IIoc~. A vokr  i l l  1908 who ].cad t l~e  

initiati\/c Lcxl as i t  was actually \v~.ittcn \vould have undc~.stooci that Lhc 

ncccss;ll.y corollary 01' tlic limilalions in rhc nlcasurc was that an 

intiividual's c?Jf~.si/e use of' mcdical mari.jnana outsiclc o f  [he \vol,I<place 

must bc accommoclatcd C:'J: Ilcspondcnt's 131.ici' at 16-1 7. 

Conka~,y  to \\/hat 'fclc'rccli clilims, Ms. Iloc is not asking the Coul.t 

to c~.c;~tc an cnil>loymoir schcmc out of \vIiolc cloth. I<cspondcnt's 131.ici' 

7 1 
1 2 ,  I ? C M I  6 0 . 5  1 A.060(4) csprcssly uses the tcrm "accomniocl:~tio~~." 

'l'lic Cou~.t must pl.csu111c [liar the I'coplc and Ihc 1,cgislalurc chose Illis 

~xcc isc  tcim Sor il I .CI~SOII .  'I'lic tcl.ln " i ~ c c o ~ ~ ~ m o t l a ~ i o n "  has a \ ~ c l I -  

cstablislicd meaning unctci Washington law clating baclt dccacics. An  

' i i l ~ ~ o ~ l i ~ ~ i ~ > d i l [ i O ~ l "  1.cqui1.c~ ~ u i  cmploycl. to mnltc ad.justrncnts to its 

stantiarci jmlicics ancl pl.occdurcs under certain c i ~ ~ c u m s l a ~ ~ c c s  based o n  tin 

illtlividr~alizccl asscssmcnl of' iui cmploycc's ability to perfo~.m a l>articular 

job. See Riel11 v ,  l ; 'oo~, '~u~~ko' ,  J I ~ c . ,  152 Wn.2d 138, 145, 94 1'.3d 930 



(2004) ;  1111ckii7gh~11/.1 I!. I J M ~ I C L ?  S' tc~~cs,  998 I:.2d 735, 741 (9th Cir. 1993) 

(noting that rccluiring ~ I I I P I O ) ~ C ~ S  to altcr existing policies or procedi~rcs is 

, . 
"thc csscncc ol' rc~so~ial-,lc accommodation"). 1 his is obviously what the 

votcl.s intcndcd when they provided that c1111~1oycr~ 111ilst accolnmodatc 

their cnll>loyccs' off-site use ol'~ncclic:~l mnri.juana. 

3. R'IUMA's 1listol.y 1'1-ovitlcs 1'ut.tlicl- I'vi(lcncc of' I h c  
Act 's  ISlnploy~~lcnt Acconlmodation M;lnd;~tc.  

Ms. Iloc's rcad~ng ol'MlJh4A's test is rcinforccd by Lhc Icstimony 

ol' Initiati~lc 692 co-dl.alicl and sponsos l'imothy ICillian, tlic 1998 voles's 

pa~nl~hlct ,  and the 2007 clarifj/ing amcndn~ents.  As set fi,rll~ nlorc f~llly i l l  

Appc1l;lnt's Opcning 111.1cS, Mr. ICillian's declaration provides adtlilioi~al 

cv~(lcnce lhal the Initiati\lc was inlcnclccl to scquisc cn?ploycrs lo 

~ c c O I I ~ ~ I I O ~ ~ I ~ C  a n  clnj,loycc's off-sitc usc o f  lncdical marijuana. See. 

Al3pdlla11l's Opening 131.icl'at 18-19. 'l'clc'l'cch asscrts. withoul citation lo 

lcgal outllol.ity, that Mr. ICillian's clcclaration has no t.clc\rance at all and 

shoilld bc c~lti~.cly disscgurdcd. I<cspondcnt's I3ricl' at 26. '1'1131 ~~os i t i on  

I l o  i s  I I Washington courts I>I .CSLIII~C that Lhc clralicrs a~icl 

s11o11sors ol' lcgislatio~~ ~~nclcrsl;und t11c meaning of the languagc they 

1~1.01,osc 111 1.e Ahri-rilrge of' I\'~\~LIc.Y, 1 2 1 Wn.2d 795, 807-808, 854 1'.2d 

629 ( 1  003); l)llltc v Iloyrl', 133 Wn.2d 80, 87, 942 1'.2cl 35 1 ( 1  997). 1:or 

this season, courts pay p i ~ r l ~ c u l a ~  attcntio~i to Ihc slalcmcnls ol' prime 



dsalicl.s and sponsors o l  the enactment. IJtlltc, 133 Wn.2d at 86. 

'l'clc'l'cch's clailn that ~ l ~ i s  ri11e docs not upply in the initiative colircxl 

di1.cct1y contl.adicls \\lit11 h i s  COLISL'S dircclio11 th;\t illitiiltivcs 2u.e to be 

i i i t ~ s p r c ~ ~ r i  acco~.dilig to tllc general ~ ~ ~ l c s  01' statutory construction. See 

(';/,I) of ,Sj~okc~iie v. 'li~spiyei-,v oftkc Cily oJ'Sl~oktn7e, 1 1 1 \Vn.2ti 9 1 , 97, 

7 5 8  1).2d 480 (1988). Ms. 1Zoc has ncvcr claimccl that MI.. ICillian's 

clccl;~r~arion is "clisposili\~c." C/.' Jlicsl?ondcrll's 13i.iel' a1 26. 13ut i l  

~ ~ l l i l i ) \ i l ~ t ~ d l > ~  docs l~ro\/icIc important cor~~~obolatini:tig cvidcncc ol' M1JMA's 

intclic!cd scolx and ~iicaning. 

Mr. I<illiun's dcclar~~Lion is li~lly consistcnl \vith 1908 \lotcs's 

~~i ln ip l~ lc t  li)r Inilialive 692 and  tlic 2007 clarifying alnc~idincnts cnactccl 

by 1l1c 1 .cgisla!usc. 'l'hc V ~ L C I . ' S  paml,hlct I1igliligl1ls tlial MIJMA's dury o!' 

c ~ ~ l > l o y c ~ .  accommodalio~~ docs nol cxlcncl lo thc use ol'mcclical 111ari.iuann 

in  the \vor.l(placc. 'l'hc l~amphlct inslr.uctcd \fotcrs that the Initiative 

"[l~.j~.ohibits ma~.i.juana usc \vl111c . . . i i ~  tllc \~osl<placc." (clnphnsis adtlcd). 

'1'11~ Attor.iicy (;clicr.nl's stalcnicnt, \v11ich 'I'clcTcch relies o n ,  sirn1)ly 

~'csr;~lcs tlic csact language ol' JliCW 69.5 I A.060(4). See Rcspondcnl's 

13ricl' a1 23. Ncitlicr t11at statement ]>or anylhing clsc in thc volcl.'s 

~ > a ~ ~ ~ l ~ l i l c r  suggests t h a ~  cml)loyc~~s d o  iiot l~avc  to accommoclatc a 

c)~ialil)i~lg palicii['s c?Jji,~i/e nicdical use of' ma~.i , j~~ana,  as tllc text or' tlic 

s ~ t ~ t u l c  ncccsssl~,ily pso\/idcs. 



'l'lic Washingion 1,cgislaturc alncndctl MlJMA in 2007 "to c l t r~ . ( i j j  

tlic law o n  mcclical masi.iuanl~ so that the la\+~l'ul ilsc of this subslance is n o t  

i~npaiscd . . . ." CI' 240 (emphasis supplicd).j ,I'hcl.c can bc no qucstion 

tlia( tllc 2007 amendments clasijicd sathcs than changed cxistitig MlJMA 

, . 
 la^, C'/: I<cs l~o~~dcnt ' s  13siel' at 3 1 .  Illc IIouse 1iepo1-t statcs: "'l'his bill 

c/cil.i/ic,\ sc\lc~xl ambigui tics in ~ l i c  cusscnt I ~ I T V .  . . . 1111 6koe.v u o i  e s l ~ c r n ~ l  

1701~ I'(!.SII.~C/ C'~II.IYJU/ ICII~J: bul ~ / ~ ~ r j / i e . s  i1 10 11cIp patients con7l,ly," C1' 2 10- 

1 1 .(' Ms. 12oc has never argued thal the 2007 Icgislution a]>plics 

rcl~~onclivcly to her claim. (.:/: 12cspondcnt's 13riel' at 16. I3ut rl~osc 

cia~,il'ying anlcndnlcnts pr.ovicJc s(~.ong cvidcncc 01' \vh>~t was intcnclccl b)/ 

votcl.s in thc lissl place. S'ce Si i r ie  I). I~CI/L/\IJ~II, 109 Wn. App. 5 16, 527, 37 

1).3(1 1220 (200 1 ) (citing J/l/ciqgoiicr v. A c e  I l o ~ - c i i , ~ ~ t r ~ * c  (lor./)., 134 Wn.2d 

748, 755, 953 I3.2d 88 (I 908)). 

As past of MIIMA's clilsifLing anic~~clmcnls, tlic I,cgislatu~x 

~ I ~ S C I . I C ( I  (lie tc1.m "on-sitcv into I2CW 69.51A.060(4) to c~~sul .c  Lhal thc 

> 
I'clc'l'ccll's c l i i ~ l l c~ igc  to tlic col lst~t\~l ionnI i ly of MIJMA's cla~, i l j , i~ig s~ncndn~c~ l rs  ~111tlc1. 

a1.l I I, scc. I 9  is it ~.ct l  Ilcl.r.ilig. S r r  I lcs l~o l ldc~i t 's  I3ricl' at 32-33, n. 16. "['l']lic title to 21 

b i l l  ncccl ilot be ;\I> indcx to its col~tc~its."  1'criric.e 11. M~/lpli,v, 136 W11.2tl 845, 853, 966 
1).2d 117 1 (1 9'18). "A Ik\v wcll-cl1osc1-1 ~vords, suggestive ol' the gcncral sul?jcct Irc;~lcd, 
i s  all !11;11 1s ~.ccjt~ ired." S / ~ r / c  c>,v /.el. S~III//L' l</c. CO. 11. Sl(/~erioi .  C:OIII . / ,  28 W I ~ .  3 17, 332, 
68 1'. 057 (1902). l ' l lc 2007 Sc~liltc Hi l l  c lar i i j i i~ ig  h/l lJMA, e~i t i l l cd  "An act rcl:~ting lo 
~ i i cd ic :~ l  usc of rnnl.ijuanit,'' ~,Iail>ly ~nccts this sti~lltlard. 

(I I : ~ ~ ~ ~ t I ~ c l ~ r n o ~ ~ c ,  110 cot~rt  Ilild C\/CI. ~I~~CI.I)I.CIC~ I<CW 69.5 1A.060(4) to i~pp ly  to anyllling 
ot l ic~ t l~a! i  tlic "ol'l'-sitc" use of' ~nctl ical 11la1'ijuana. I:or this rcasoli as well, tllc 
I .cgisl ;~tu~c's aclditio~l ol'thc tc1.111 "oil-site" to avoid ally possiblc 111t~11.c t i i i s i ~ ~ t c r ~ ) ~ ~ ~ t a t i o ~ ~  
is il " c l i ~ ~ i l i c a t i o ~ l "  rather than ~111 "i11li~1idnlc111" LII~~CI. Wii~llillg1011 lit\\'. 



liini~alions on all c~iil>Ioyc~.'s duty lo accommodate qii;~lifLilig 13atic11ts 

\\ioulci not be sul?jcct lo thc vcly misintcsprctatio~~ advanccd by 'l'clc'I'cc11 

i l l  t l~ i s  C;ISC. 'l'hc i~~scstioli oftlic Icrni "on-sitc" removes any doubt about 

tlic rntci~dcd scopc oJ' MIJMA. ItCW 69.51A.060(4) is, and always was, 

iiilc~~clcd lo l i ~ i i i t  iun cmp1o)~cr's duty lo accommoilalc on-silt ~ s c  of 

. . .  
nlcilical rn;ii.i,jita~~;~ "111 an!: placc 01' cni~>loynlcnl." I t  is unrcmn~~ltablc that 

tlic 1:in;ll 13i I 1  I<cl>o~.t docs no[ ciiscctl y add~.css \hc insertion o f  "on-site'' 

i11lo l'\(:'W 60.5 I A.OGO(4). (.:/: I<cspondcnt's I31.icf at 32. 'flic illcaning 01' 

tIl:i[ 1c1.111 \\/as sc1l'-c\iidcnt and rcquircd n o  li~l*tIicr comnicnt. 1 Io\\~cvcs, tlic 

I - l o ~ ~ s c  13i l I  1Zcpol.i did csplain that co~.~.cctional Sl~cilitics wcrc being 

"atltlcd 10 thc list 01' 111nce.s 1,r)hel.e [llc ori-.vile mcclicc.\l use ol' masijuana 

ilocs not ilccd lo bc accommodated." CI' ill 21 0 (cniphasis supplied). 

In sum, tllc 1998 votcr's ~,a~iiphlct, Ihc 2007 clarifying 

iirncnd~~ic~lls,  and t l ~ c  un-scb~ittcd tcslimony (,I' MIJMA's ~ ,~ . inc~pal  cl~.aJ'lc~. 

4. 'I'his Colrrt Shoultl Not  C:onsitlcr- IIcilt.si~y Nc\vsl,;tpcr 
Clippings in 1)ctcl-mining thc Votcrs' Intcnt. 

tictcr minc thc inicndctl scopc and  Iiicanlng o r  MIJMA, it should 1101 

considc~ tho numerous 11ca1,say ncwspapcr clip]>~ngs Ihat 'l'clc'l'ccli 



s~~binitrctl lo the Superior (:ou~.t. 'I'lic Supcr io~  Court granted Ms. Iioc's 

~ilofioli io strilcc i'l.o~n ~ h c  summal~y ji~dgnlcnt rccord most 01' thc editorials 

ilild ~~r t ic lcs  tli;lt 'l'elc'l'cch had sublnittcd along with its opposition to Ms. 

12oc's nloiion s~l11111iary ,judgment o n  the basis that they were inadmissible 

hearsay. Scl,al.:lrcly, the Supcrior Co111.t scli~scd to considcs any ol'lhe 11c\+/ 

c \~ idc~lcc  that 'I'clc'l'cch had s i~bmi t~cd  along with its ~ C I I I Y  brief. 'I'clc'l'ccli 

hns \vaivctJ its right to challcngc 110th ol'tliosc decisions o n  appeal. 

'I'clc'l'ccli's cloini that il %as not rccluircd to scpnratcly apl,cal the 

t~.ial coul.t's orclcl. granting jMs, Jioc's'l motion to st~.il<c," I<cspondcn~'s 

13ricl' at 28,  n .  13, is contl.ar)l to law. 1tAI' 5 .  I (cl) pl.o\lidcs that n party 

s~:clti~ig CI-oss-~-c\iicw niilst lilc a ti~ilcly ~ i o ~ i c c  oI 'a]~pcal.  " I t  is axiomnlic 

Illat n l,nl.ty must ijlc u noticc 01' appeal \vllcn I1c or she is asking an ul)pc~. 

t~.ibui~ai to ~.cvic\v ~ h c  si~ling o l ' a  lo\+/cs tribunal." (,'17[111ej> 11. Fe/ /e~ . l y ,  I00 

WII.  Aplx 140, 151, 995 1'.2cl 1284 ( I  090). fly fi~iling Lo iilc a noticc 01' 

;1111)cid ol' the Supcriol. Court's grant ol' Ms. Iioc's motion to sll.ilcc, 

'I'clc'l'cch wai\/ccl its right to scclc appcl lute rcvicw of  that s ~ ~ l i n g .  

Si~i~i lar ly,  'I'elc'l'cch \vaivccl its right to challenge the Superior 

Coi11.t'~ dccision not to considel any al ' thc evidence i l  sub~iiiltcd for  thc 

lil.sl ti~iic i~long \vitli its ~.cply hl-icl: In A/li/hocig \I, Apol lo Iloriio c! / '  

, S I ) O / I ( I I I C .  128 W11.2~1 460, 463 11. I ,  000 1'.2d 20 1 ( 1  996),  this Court 

sl~cciliciilly insrructcd that a cliallcngc LO a Superior Courl's decision 1101 



consitlc~ certain cviclcncc on s111111iiary judgmcnt skould be "raiscd in an 

assignment 01' cl.ro~. contesting thc t~.ii~l co~11.1'~ reliisal to consider the 

11i1l.ticuia1 item ol'cvidcncc." 'I'clc'fcch lhilcd to comply wit11 A4ilhollg. 

'I'lic S ~ ~ ~ x x i o r  (:oi~rt's c\lidcn~iary l~ulings \vcrc also co~.~.cct o n  thcir 

nlcrils. /\ court should ~ i o t  considcr cviciencc sub~liittcd lbr t l ~ c  tirst tinic 

i n  ;I 1.c.111 y bricl'. (,:j.' >Sc~cco 1). Sacco, 1 14 Wn.2d 1 , 5 ,  784 1'.2ci 1266 (1 990) 

(issi~cs raised Ihr tllc firs1 t inx in a rcply bricl' ~ i i l l  not bc considcrccl). 

I : ~ I I ' I ~ I C I . I ~ ~ I . C ,  IIC\VSII~\PCI.  arliclcs arc classic licarsay a~ltl lhcy arc 

inntli~iissiblc as cvidcncc to prove thc t r ~ ~ t l i  of thc statements contained 

~hcrcin. See SINIC ex re/. I'ici-ce O'o11171j) 11, l(i11g C'oz117/j< 29 M'n.2d 37, 45, 

1 $ 5  1'.2d 1 34 ( 1947); ,see ~tl.vo 7b1' lcs  v. Ii'i~~g Cor~n/ji, 1 19 WII. App. 1, 13- 

14,  $4 l).;cl 2.52 (2003). 'l'lic statements of \vitncsscs or commcntalors 

~.c]?ol,tcd in  11ic itrticlcs and cdilo~,ials thai 'l'clc'l'cch subrnitkxi arc hca~.say 

\vitllin lica~.sa)i, anti plainly inadmissible u~iilcr I<ulcs o f  13vidcncc SO1 -05. 

1\icjl,~o17 v. I\/IL.C'IIIICII~ A~L'\I~.S])(I]?~I'.\', J I I C  , I3 1 Wn.2d 523, 936 I1.2d 

1 123 (1007) is o l ' n o  assis(ancc to 'i'clc'l'ccli. In that case, this C O L I I . ~  11cld 

that tile ]:air (:anipaign I'racticcs Act p~x)hibils c~l~l) loye~.s  liom 

disc~.irninating against an  cml~loycc bccnusc o f  his or her rclilsul to abslnin 

1'1.o1i1 political ac~i\lity. J d ,  at 530. 'I'his Co111.t rcached that conclusion 

dcsl~itc observing that "l11lc~lspapcr articles and ccliiorials publishccl 

during tllc 1992 clcction scitson uniibl.mly fail to mention this ]~:~rticular 



lxo\!ision nos clocs the votcl.'s paiiiplilcl in  its cicscription ol' or the 

siatcmcnts or against tlic law. In all, the pro\/ision now bcforc Llic 

court sccms to have gonc largely unnoficcd.)' 161. at  531. i\~cl,~ot~ supports 

M s .  l<oc's 1,osition in [his CIISC, not ' I ' C I C ' ~ I ~ C C I ~ ' S . ~  

I .  IJc.tlcr;~I I,a\v Ilocs Not Conflict  Will1 01- I'rccmpt R'JIJMA. 

'l'clc'l'ccl~ suggests that il'Mllh4A means \vhi~t Ms. I<oc claims, Ihc 

statute \~!l)ultl bc "in tli~.cct conllicl with kdcral law ancl \,\jould bc void." 

12csl7o11doit's 131.icl'at 20. 'l'clc'l'cch psol'oundly misa~~prcl~cntls  thc la\\/ ol' 

I'ciIc~~;il p~~cc~iil>[ion. I:ctlel.al regulation ol' niari.juana tlocs no1 displace 

statc mcdical nial,i,juana ~(a tu tcs .  Slates arc "indcpcndcnl sovcrcigns in 

OLII .  rcclcl~~l systcm." Adet///.o/~ic 111~. 11. Lohi., 5 18 1J.S. 470, 485, I I 6 S .  CL. 

2240, 135 1,. I:d. 2d 700 (1996). 'i'hc indi\/itlual statcs "possess brozld 

;lullio~.ity unclcl rhcir police 1~owc1~s to rcgulnlc the cmploymc111 

~.cialionshil-, to p~.otcct wol.lccrs within [lie State." lleC,'tr17r/.~ v. 11icci~ 424 

1.i.S. 351 ,  3 5 6 ,  06 S. Ct. 933,117 I , .  l:d. 2d 43 (1076). 

'1'11cl.c is n strong p rc sum~~t io~ i  against I'cdcsal pscc~nption 01' statc 

I ; i \ \ l ,  C ' ( / ~ i ~ / ) / ~ t l l  I/. ,S'/u/e, l l e p ' i  o/' ,Sociu/ ~1iic/fIetiI/17 Ser\) ,~. , lS0 Wt1.2d 881, 

$97. 85 P.3d 009 (2004). I'scc~iiption Inay occur in thi.cc situations: ( 1 )  

( 'ong~.css ]-,asses a statute that cspr.cssly prccml,ts slate la\v (cxpsess 



p~~ccn~l~l ic in) ;  (2) Cong lus  soccul~ies tlic cl~til'c field o f  scgulation (licld 

pl'ccnil~lioli); 01, (3) statc law conllicls ~vi th ikdcl,al law, malting 

co~ i~ ] ) l i a i~cc  will1 both ;ill impossibilily or creating 21 situation whew statc 

la\\/ Ixcscnts an ol~sl ;~clc  to the accomplisl~nlcnt of tlic fkdcral purl,osc 

I'clc'l'ccli tlocs not and callnot arguc l l~a l  Scdcral la\?/ csprcssly 

pl.ccml)rs r\/llJMA or l l inl  C'ong~,css has occupied t l ~ c  field of ~.cgulalion. 

'l'lic (3o11[1.oIl~d S L ~ ~ I S I ~ ~ I I C C S  Act ("(:SA7') contains an "tinli-prccn71~tio1'1'' 

lx.o\/isio~,, 2 1 lJ.S.C' $ 903. 'I'clc'l'ccli tlic~.cSorc al.gucs solely conflicl 

~ c i i o ~ i .  (:onllicl prccml3tion map  only bc f'ound i l '  "there is such a 

clil,cct ant i  posilivc conllicl tl.lat tlic t \vo  ncls cannol be scconcilccl or 

ci)i~sislc~.~t l y stal~d togclhc~.." I l c p  'I oj' /,ciho/' ~ r 7 ~ r '  I/~iil.i.s//.jc.r 1). C ' O I ~ ~ U T O I ~  

( . '~II .I .I~I. .s ,  Inc., I 1 1 Wn.2d 5 8 6 ,  588, 762 1'.2d 348 ( 1  988) (internal 

cilations omitted), 111 the ubscncc of' a clil.cct ancl posilivc conllicl, a 

citi/cn 01. entity musl comply \vitIi both slate and Sctlc~.al law " 
'l'hclsc is no actual conllicl bctu/ccl~ the Mljh/lA atid f'cdcsal drug 

I s  l llc l'cdc~.;~i (:on~~~ollcd Subslanccs Act ~i iakcs i t  i~nla\\/Sirl Ibs a 

]xison l o  rnan~~li~clnl.c,  clislsib~~tc, 01. ~ O S S C S S  conlrollctl substances, 

' 111 ( ; o ~ ~ o / c . s  1' f\'cliclr, 5.45 IJ.S. 1 ,  125 S .  CL. 2195, 162 I..  Itd. 2d 1 (ZOOS),  Ll11.c~ 

Justices \\ loul(i  liavc Ilcltl t l iat  lllc I'ctlclxl pr.ohibitiolis on Lhc use or  i,ictlical ~ n a r i j u n n i ~  
c ; l ~ l i i o ~  bc clili)l.ccd in sklrcs \ \ , i l l>  Ii~\\ts ~~cl.lliitling llic ~llcdicai 11sc oi'~nei.i.j\ranil, I d .  ;lt 42- 
57 [O'Conilo~-, Ilclirlclitisl and 'l ' llo~iii~s, J J ,  tlisscn~ilig). 



i~icluding marijuana. ,See 21 [J.S.C. $ 841(a)(l) .  l3ut that sl;llutc docs not 

imposc any obligations 01. clutics on thc cml>loyc~.s ol' inclividuals \vho 

violate tl1;11 act. Indccd, no I'cdcral law 1.cc1uircs 'l'clc'l'cch to sul?jcct its 

cmployccs to drug tcsls or to dischai.ge cmployccs who  test positive. ( I S  

'I'clc'['ccl~ \vcrc a li\dc~.aily rcgulatcd cmployer reqnirccl to maintain a drug- 

I ~ . L ' c  \ \ Y ) I . I < P ~ ~ \ c c  bp SC(!CI.:I~ l i l \~ ,  tlli~t SC~CI.RI obligation would tsi11n1) the 

statc  la!?^ i ~ c c o m ~ ~ ~ o d a t i o n  dulics o r  MIJMA. 13ut 'l'clc'l'cch is no[ si~cli an  

cmplo)~cr.) 'l'clc'l'cch can easily compl)l \vilh thc accolnmodation 

~-ciluir-c~nolts of M1JMA \vill1out running ali)ul ol' Scdc~.al la\v. 

In thc abscncc ol' any  clircct conllict, 'I'clc'l'cch asserts [hat 

~.ciluii.ilig cmplo)~crs to accommodate ol7'-site metlical use ol'lnarijunna by 

c!t~alil)!ing palicnls \voiild "bc an obstuclc to the accoml7lishmc1-i~ ancf 

c s c c ~ i ~ i o n  o f  thc lkclc~.al drug la\vs." I<csponticnl's I3ricl'al 2 1 . ']'ha( claim 

docs no[ \virhsrand scl.utiny. l'r~ohibiti~ig an  cmploycr f'l,om disch~uging an  

c ~ n p l o ~ ~ c c  Ib r  using medical mari,juann at h o ~ n c  in accorclancc \vith 

Washi~~gton  l t i \ \ ~  in 110 I ~ ~ C I J ~  I1i1id~1.s the l'Cd~~.i\l ~ ~ V C I ~ I ~ I ~ C I I I ' S  ability LO 

ci>ii)~xz. i ~ s  (11-ug laws. 'l 'l~c Scdc~.al go\/cl.nmcnt mliy pursue Icgal action 

ag ;~ i~ ls (  i~~cli\/iduals \.vI~o use mcdical rni11.ijuana in  \iiolalion ol'lhc (ISA i l ' i t  

so chooses, ,just as i (  could bclbrc MlJMA \?/as enacted. 'I'hc Ihct that 

W:tsl~inglo~l cmplo)~c~.s t11i1y ]lot (1 i~~l l i11 .g~  or I.C~'IISC 10 11it.c ill1 individ~ial 



solcly o ~ i  tlic grou~ids that she ~ ~ s c s  medical mari,juana in accordunce M / ~ I I ~  

Ml!h/lil docs not in1cl.l'cl.c \\,ill1 f'cdcrnl law cnl'orcclncnt in any way. 

'fclc'l'cch's proleslations ~iot~~it l is l~rndi i lg ,  thc compauy could no 

morc 1x2 charged wit11 aiding and abetting a violalioli of' Scdcl.al law by 

l>liling to tcrminalc Ms. Roc lbi 11c1 at-homc use of' nlcdical rnari,juana 

than i t  conld bc ci.imi~iallj/ cliargcd Sor Sailing lo tcl.mi11iltc an  cmplo)/cc 

\\!lion1 i l  Ii~io\.\~s has l'ailccl to lilc hc~.  ii~colnc (as !.clurns. An  cmploycl. '~ 

mcrc lcno\vlcdgc Illat onc ol'ils cmployccs ilscs nlcciical marijuana at Ilomc 

docs no( sub,jcct i t  lo criminal liability o f  any I<ind, .sec 117 r e  M/cI/in.e of' 

Il/iI.so~i, 01 Wti.2d 487, 491 -02, 5 8 8  1).2d 1 161 ( 1  070), and an cml,loycr is 

urlcics n o  legal cluty to Icrminntc an  cml~loycc li)r S L I C I ~  purcly private 

acti\li(y. 'l'clc'l'cch's assertion that i l  could lilcc Scdci.al criminal 1,cnultics 

I?,]- con.iplyiiig \villi MIJMA's d u ~ y  ol' acco1li11iodatio11 is mel.il!css. N o  

~ ( ~ 1 1 I l i ~ t  bc(\vccr~ fcdcsal la\.\/ and M l l M A  csists in this casc. 

'1'i.n years ago Washington maclc a dclibc~.atc decision to pal.1 ways 

\ \ i t 1 1  tho 1i.cloi.al g o ~ ~ ~ r i l r l i c ~ ~ ~  i,~gilsdiilg ( 1 1 ~  lcgal stalus 01' ~iicdical 

ma~.(jual~a, \VIic~.cas [he f'cdc~.al go\~crnrnc~it co~~c ludcd  that rnal-i.juana !ins 

"no c u ~ ~ l ~ c ~ i ~ l y  acccl~tcd mctlical iisc in trcarmcn(" and that tllc usc ol' 

~i~;ll,i,ju;~na u~idcs medical si~pcl.\/ision laclts sal'cly, 21 I1.S.C 812, the 

I'coplc ol' \Yashington ~~caclicci rhc oplxxitc conclusio~i. 'l'hcy l*ound "that 

soinc patients \?:ill) Ici'millal or ticbilitati~~g illncsscs, u n d c ~  their 



~ > I I ~ s ~ c I ; I ~ ' s  caw, may bcnclil from the mcrlical ~ i s c  ol'mari,juana." IiCW 

69.51 A.005. 'I'hc Sact that Ms. Iioc's usc o f  lncdical rn;u.i,juana is no1 

au t l~or i~c t i  unticr li.clc~.al law clocs not cxcusc 'I'clc'l'cch fiolil coml>lyil~g 

I:. 'I'clc'l'cch Violii(ct1 \Yi isI~i~~gton I'i~bIic Policy 13y I)iscli;lt.gi~~g 
Ms. Iloc Solely 12;isctl On Ilcl- At-IIomc (Jsc O f  Mctlic;il 
Mi\ ~ - i , j t ~ i t ~ ~ i ~ .  

h41JM/\ cstablishcs a clcas mandate of public policy that Ihc 

is 21 pcrso~nnl, individi~al decision, based ul~on his 01. her physician's 

~~~~ol 'cssional  medical judg~ncnt.  Scc RCW 69.5 1 A.005. 'l'his public policy 

is cspi.cisly slatctl in thc lcxl 01' the stalutc in  no i111ccl.lai11 1c1.m~. 'l'l~c 

usso~tion that this 1~1171ic ~)oIicy "conl'cl.~ no real rights, duties, or 

obllgnt~oiis." cJ I<cspoi-tdc~~l's 13ricS at 42, Washinglon coi11.t~ havc 

~11llli)1111ly ri11ctI (11211 flw 1~111x)sc  01' MIJMA is to protccl the right 01' 

qualil'ying pn~icnts to usc medical marijuana uiidcr thc cart and 

su]~c~.\!ision o f  their physicians. ,\'cc) . F L I ~ I I ' N  at 5 .  '17his public policy \;\!as 



i"\public policy nccd not address cmploymcnt, or csclusivcly 

co11cc1.11 itsclS\vitl~ employers' cond~ict, to pl.o\~idc the basis Sol- a w~.ollgfi~l 

tci.mi nat i o n  claim. lli111/7,)1 1). I ,C/~~//IIIIJ  l i .n~~. r i l  Sei,i)ices, --- Ml1i.2d ---, --- 

I'.3d ----, 2008 W1, 4456457 at 9 (2008) (slip opinion). 'I'llc pl~opcr 

tli~alysis t.ccl~~ii.cs this Court lo [isst aslc ( ' i f '  any public policy csisls 

\\~hntsoc\~cs" and then ask whcthcr, "on tllc facts 01' cac l~  pnrlicular casc, 

the cml~loycc 's  clisclinrgc contravcncs or jeopardizes public policy." I ( / ,  

(q~ioling CJ'cn~i17o. 11, l,oo111is /II.III~I.cI~', 1 1 7 ~ .  , 128 Wn.2r1 03 1 , 941 , 9 1.3 P.2d 

7 ( 0 ) )  Ms. I\oc casily mccls boll1 Icsts in this c:lsc. 

'l'clc'l'ccli's assci.tion that tcrlninating I\/ls. Itoc did not jcopa~.dizc 

this ~>ublic polic)/ is 1~1.oSoundly misguided. See I~csponclcnt's 13ricSat 42- 

ill pal ticulai. conduct, and that d~sco i~~ .ag i~ ig  thilI conduct wo~ild jcol~artlizc 

1 H I, I :?.i 1) 3tl 1 19 (2005). Ms, Iioc used mcdical ~nal*ijuana in ncco~dancc 

\ \ I I I - I  I\/llJZ/lA a n d  based o n  11~1. ph~s ic inn ' s  111cdical judgmcnl. 'I'hat is 

~ I I . C ( . ~ , , O ! ) ~  tllc C O I I C I L I C L  tha( M l J M A  \vas designed lo ~~so tcc l .  'I'clcrl'cch 

coiltends thal A/llJh/lA clocs not afli~.mativcly "cncouragc," "S:t\lor," or 

"l.crltiircn lwticnts to use l~lcdicill ~~i; l r i j~la~li l  and ,  tlicrcl'orc, i t  is " r? / '  no 

coiirccjl~ei~ce , . . \ ?~hc lhc~  cmploymcnl politics such as 'I'clc'l'cch's would 

lcati some patients to opt not lo use mcdical rnn~.i,juana." I<cspondcnt's 



I311cl' at 43 (cmld~asis su l~p l~cd ) .  M U M A  may not recluirc pliysicia~~s to 

autI~ol . i~c nicdical marijuana as a treatment for Ihcir patients \vho clualifj,, 

ncccssnsy. MlJMA was enacted to protect the sigllt of qualiSying patients 

to ilsc mcilicnl masi,juana to treat terminal and debilitating illncsscs. 

I)ischa~.ging ail cmploycc solely bccausc she ctcrciscs that riglit p/(tii?/y 

'I'clc'l'cch's in(cl.cst i n  ' L ~ . e f ~ ~ ~ i ~ i g  to c~nploy indi\liduals \vho rcpol.t 

Lo \\lo~l< i~~lcicr thc iniliicncc ol' illegal subslanccs," I<csponclcnt's 13ricS a1 

4.1, tlocs 1101 j~~s t i f )  o\/c~.riding Lhc s(rong public policy suppoi.ting Ms. 

0 I<oc's at-ha111c LISC oS mcdical masi,juana in accordance wilh state law. 

Accon~~iiodating Ms. I<oc's at-home use oS ~ncdical ~iia~.ijuana \vould d o  

ahsolutcly not11i11g lo jcopasdi~c 'I'clc'l'cch's Icgitimalc interest i n  

('/ I ( /  at 45. Nor \ v o ~ ~ l d  i t  expose '~clc'l 'cch lo vicarious Iiabil~ty I'or 

scqui~.cs an cn~ploycr to retain a n  cml,loycc \?/llo is impnircd in her ability 

to l>c~.l\,~rn lies ,jol-, anti pcsI'o~,m I[  sufcly. 'l'clc'l'ccll docs not claim Ms. 

--- -.-- 
') L 'o r i [~ . : i~y  to \ \ l l i i ~ t  ' l ' c l c ' l ~ c c l ~  i ~ i i p l i c s  OII page 46 of 11s 131,icI~, ~ i o ~ l i i ~ i g  i n  h4LJMA l~ro l i iL> i [s  
i r r i  c ~ i i l ~ l o ) ~ c r  i '~ .o l i i  pc r fo l . l l i i ng  ~ ~ ~ ~ c - c ~ i ~ ~ ~ l o y ~ i i c ~ ~ l  d r i ~ g  t cs l i l l g  sol marijuari;l, 'I'IIcI.cS~I.C, 
'1'clc.I'ccli c,111 l i l l l y  corn l ) ly  w i t h  M t J M A  ant1 i ls  c o l l ~ l ~ ; ~ c t u a l  o l ) l igat io i ls  to S p r i l i l  N c s l e l .  
' l 'clc'l 'ccli 's s i ~ g g c s l i o ~ i  r l i ;~ [  S ~ I - ; i l l  Ncxtcl ~il igl l( I l i lvc  lcl .nl i l lalct i  i ts c a r i l ~ ~ ; ~ c l  bvil11 l l ~ e  
co ln l ) ; !~~y  i l ' i l  I ia t i  11ol tl ischai.gcd Ms. I t o c  is r i o r l i i i ~ g  1nol.c LIi21n 1111lt s p c c t ~ l ; ~ l i o ~ i .  



lioc's \vol.lc pcr~lbrmancc was i~nsatisl'actory or Illat s l ~ c  \\/as impaired in 

a n y  way. '1.0 lllc conlr.ary, Ms. l<oc's at-home use ol'nicdical mari,juana is 

whal cnublccl her to come to ~\!orlt and slic pcrSol.mcd her ,job in a lillly 

si1tisll1ctol.y Inanncr. 

l ~ o b i ~ ~ . s o ~ ~  1). ,';cn//lc, 102 Wn.  App. 795, 10 I'.3d 452 (2000), is ol' 

1 1 0  ~ \ S S ~ S [ ~ I I ~ C C  to 'I'cIc'I'ccII. I?obi17,\.0/7 illvillidated t 1 1 ~  City 01'Seattlc's d r ~ ~ g  

Icsling ],lagram bccailsc i t  conflicted \vi(l~ cml~loyccs'  rights ~lncler [lie 

C:o~istiturioll. I\'o/1i17,so17 llcld 111clt the c~ l~p loyc~ . ' s  intcl.csts in niaintainiiig a 

dl.ug-l'~.cc \\fo1.lcl7lacc liatl Lo yiclcl lo ils c~iiployccs' Icgul righls, cxccpt 

\ Y ~ C I . C  ill1 c~i~l>lo)/ec ~ill . l . i~d a fi~.carm or had cl~ilics in\lol\/ing public sal'cly. 

I t / ,  ar 827. M I J M A  ~~ccluircs rhc exact snnx  typc ol' balancing 01'1.ighls ll ia~ 

tlx cou~,t l~csli)~~rncii in I < ~ / Y ~ ' I ~ . S O I ~ .  MIJMA j>l~o\/itlcs Ilia[ a n  cmplo)/cr's 

l~l~cli ' l~c~icc li)i. no1 ]laving C I I I I J I O ~ L ' C S  \,vIlo tcsl ~ ~ o s i t i \ ~ c  l'or mari.juan:t must 

yicltl to a n  c~iiploycc's oSl'-site p l~)~s ic in~~-aut I io i~ i~cd ilsc o f  ~ncdical 

lnal.i,jualia unlcss thc cmplo)ic~ can sho\v n lilct-sl,ccilic o\~c~.riding 

.ius\ilication basccl on tlic nature ol' the cmploycc's job ciutics. R o b i i ~ , ~ o n  

st~l>]x)rls Ms. I<oc's position, nol 'l'clc'l'cc11's. 

'I'clc'l'cch l'rtllaciously argues that "iudi\~iduclls arc still I'1.c~" lo ~ l s c  

rnn~.i,jn;rna 1.01. n~cclicinal ]~ii~.poscs cvcn il'tlicy can be ~ c ~ ~ m i l ~ n t c d  a n d  lose 

tlicil li\/clilioods solcly bccuusc of' t11ci1 cxcrcisc of thal Icgal right. 

I~csl~ondcnt 's  131,icf at 43-44, 'l'hat claim 1.cl1ccts a callous disscgar.cl Sol. 



tlic plight or those \Vasl?ington citizens \vlio usc medical ~nal-i,junnu in i i i l l  

comj~li;rncc \\l i t11 state Ir~\v M/I IO ~ i o  not also l~al>pcn to have t1.ust f'ilnds. 

Ncillicr 'l'clc'l'ccli 1101. tliis COLI I .~  s I ~ o L ~ I c I  I'OI.CC MS. I10e 01. other ~ l ~ ~ ; ~ l i l ' ) l i ~ ~ g  

p;liicli[s in \4lasliington to mnltc a I Iobson's clioicc bctu/ccn Iicr mcdical 

t~.c;ltrncnt and hcl. cmploymcnl. 'I'hal was exactly the clioicc the votcss ancl 

1,cgislaturc intcndcd that people s ~ ~ c l i  as h4s. Iioc should no1 Ilavc to maltc. 

111. CONC1,IJSION 

10 . 'l'liis is a casc ol' lirsl impi.cssion i n  Washingion. I'liis C':OLII.~'S 

obliga~ion is to intcl.plct 11ic inlcnt ol' thc vo(cl.s and the I,cgisla~u~*c in 

enacting \Vas11ington7s MIJMA. As sct lbl.th above and in Ms. IZoc's 

Ol>cning Ijl.icl', MlJh/lAYs clcni intent \</as 1 0  pl-otccl tllc ability 01'  

cji~illilj'ing pa t iu i~s  such as Ms. lioc lo use mcdical mari.juana a1 llomc as 

aull.~ol.izctl by rlici~ l,ll)lsicians and  lice liom ~ h c  threat ol'losing tIici~.jobs. 

'I'hc S L I P C I . ~ ~ I .  ( ' O L I S I ' S  iiccisio~l undcrn~incs that inlent and ,jcol>ardizcs tlic 

I-~c;rllIi nnci cconoinic sccuri~y of Wasl~ingloii cilizcns who  usc ~ncdical 

rna~~i,jii;~~ir-~ in l'iill  compliuncc \vit l~ state la\\). 'l'lic~~cli)sc, Ihc Cou1.1 slioulil 

I .C \~CI .SC I I I C  S11jx1.ior (:o~i~.t's ~ I c c i s i o ~ ~ ,  ol.de~. tllc gr;in( 01' summary 

iucigincnt to Ms .  Iloc, anti 1,cmancl li)r a trial o n  damages. 

- 
10 i'clc'l'ccli's obsc~ .v i~ \ ion  tlial I tCW 69.5 I A.060(4) "has never bccn cons[~.ucd to ilnposc 
i\ d r ~ ~ y  on c~nl,ioycl.s" is n-ica~li~lyicss sirlcc [ h a t  i>ro\lisio~i llns licvcs b c c ~  co~ls t r i~c t i  o l  ; ~ l l .  
,\'ti: I<cslx)~~dc~~I's I31,icSal 34. 



I<cs]~cctI'i~lly submi(tcd this 15tb day of'Octobc~. 2008. 

FILED AS 
"ITACHMENT TO EMAlL 


