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I. ASSIGNMENT OF ERROR:

Whether the trial court erred in granting third party defendant,
Kitsap Credit Union’s (hereinafter “KCU”) Motion for Summary

Judgment?

II. ISSUES PERTAINING TO ASSIGNMENT OF ERROR

ISSUE A: WHETHER KCU IS BOUND BY THE LIMITATIONS
CONTAINED IN ELLIS’S APPRAISAL?

ISSUE B: WHETHER THE PARTIES’ AGREEMENT, HAVING BEEN
FULLY PERFORMED, IS SUBJECT TO THE STATUTE OF FRAUDS?

III. STATEMENT OF CASE

A. Background:

Third party plaintiff Lauren Ellis' has been an appraiser since
1985. He is an associate member of the Appraisal Institute and certified
by the State of Washington. CP 43.

KCU asked Ellis to prepare an appraisal of a development project
located in Kitsap County. Id. Ellis did so and submitted his completed

appraisal to KCU on or about January 26, 2003. Id.

! d/b/a Ellis Consulting, d/b/a American Home Appraisal, hereinafter, collectively,
“Ellis”.



On page five of the appraisal, it states:

Purpose and Intended Use/User of the Appraisal

The intended use of this report is for internal decision
making regarding construction financing. The intended user is the
Client and/or assigns.

All other uses are expressly prohibited. Reliance on this
report by anyone other than the client or other user specifically
approved by ELLIS CONSULTING for a purpose not described in
this section is prohibited. The authors’ responsibility is limited to
the client.

This appraisal report is prepared for the sole and exclusive
use of Kitsap Community Federal Credit Union to assist with the
mortgage lending decision. It is not to be relied upon by any third
parties for any purpose whatsoever.

CP 60; Appendix A, page 5, emphasis added (see also Appendix A, p. 8).
The “Appraisal Summary” also states.

If this report is placed in the hands of anyone other than the
client, the client shall make such party aware of all limiting
conditions...

CP 65; Appendix A, p. 10.

2 states:

Page 12 of the “Appraisal Summary
The client agrees to indemnify and hold harmless Ellis
Consulting, its officers, and employees for any and all claims for
loss and liabilities of any nature whatsoever arising out of or
related to this contract, the appraisal report, or the inclusion of the

2 The “Appraisal Summary”, attached as Appendix A, is the very first section of text in
this appraisal; it begins on page 5, and concludes on page 12. Appendix A.

2



appraisal report as an exhibit to a registration statement and
prospectus used as part of a real estate securities offering.

CP 67, Appendix A, p. 12, emphasis added.

The above-stated terms and conditions (all of which appear in the
first seven pages of the text of the appraisal) are standard inclusions in
professionally prepared appraisals. CP 43. Despite admitting it is
common and routine to receive and use such appraisals in its business (CP
88-89), KCU has never denied that indemnification is a standard term.

Without objection to any term contained therein, KCU accepted
this appraisal, paid Ellis for preparing it, and made the contemplated
construction loan. CP 45.

Until the commencement of this litigation, neither Ellis, nor
anyone authorized to act on his behalf approved or was aware of the use of
the Appraisal Report by anyone other than KCU, in its “internal decision
making” regarding the contemplated construction loan. CP 60; Appendix
A, on page 5.

Nevertheless, this appraisal was given to one or more third parties,
including the defendant borrower. Plaintiffs in this action allege that
ciefendant Heins (an agent of KCU’s borrower) used Ellis’s appraisal to

solicit investors in a fraudulent and unlawful securities offering.



There is no evidence that KCU even attempted to make the
borrower aware of all (or any) “limiting conditions” (Appendix A, p. 10)
in its use of the appraisal.

B. Procedural Posture:

Initially this lawsuit alleged that Ellis acted with other defendants
in causing plaintiffs’ injuries. Ellis moved for summary judgment against
plaintiffs and also moved to join KCU as a third party defendant pursuant
to the appraisal’s indemnity clause. Both motions were granted. CP 4-7
and CP 24-27; CP 1-3 (Appendices B and C).

KCU subsequently moved for summary judgment seeking to avoid
indemnifying Ellis for the expenses he incurred in defending himself
herein. The trial court granted that motion, and this appeal followed.

IV. STANDARD ON REVIEW

The appellate court reviews summary judgment motions de novo,
engaging in the same inquiries as the trial court. Puget Sound Financial,
LLC v. Unisearch, Inc., 146 Wn.2d 428, 433, 47 P.3d 940 (2002), citations
omitted. Like the trial court, the appellate court takes the facts and all
reasonable inferences in the light most favorable to the nonmoving party.
Holst v. Fireside Realty, Inc., 89 Wn. App. 253, 948 P.2d 858 (1997),

citations omitted.



On factual issues, we reverse if reasonable people could reach
different conclusions, but affirm if reasonable people could reach
but one conclusion.

Id., at 253-54, citations omitted.

Of particular importance in regard to the case here presented,
mutual assent is a question of fact. Sea-Van Investments Associates v.
Hamilton, 125 Wn.2d 120, 126, 881 P.2d 1035 (1994).

Similarly significant, intent, and specifically whether KCU
intended to be bound to indemnify, is a question of fact precluding
summary judgment. Scott Galvinizing, Inc. v. Northwest Enviroservices,
Inc., 120 Wn.2d 573, 584 (1993); see also: Washington Hydroculture, Inc.
v. Payne, 96 Wn.2d 322, 329, 635 P.2d 138 (1981).

Pursuant to RCW 62A. 1-205(2), trade usage also presents a
factual question®. Under RCW 62A.1-205(3) parties are bound by a trade

usage of which they knew or should have known. (See: Appendix D).

[W]hat a person knew or should have known at a given time is a
question of fact.

Gillespie v. Seattle-First National Bank, 70 Wn. App. 150, 170, 855 P.2d

680 (1993).

3 The UCC can be applied by analogy to common law contracts. Puget Sound Financial,
supra, at p. 440, fn. 14, citations omitted.



V. ARGUMENT

ISSUE A: WHETHER KCU IS BOUND BY THE LIMITATIONS
CONTAINED IN ELLIS’S APPRAISAL?

1. RCW 62A Applies to the Parties’ Transaction:

RCW 62A. applies to transactions in goods. RCW 62A.2-105
defines goods as

all things (including specially manufactured goods) which are
movable at the time of identification to the contract for sale.

Appendix E.

KCU does not deny it contracted with Ellis for an appraisal. There
can be no doubt the appraisal KCU purchased from Ellis was movable and
“specifically manufactured.”

Therefore, regardless of when this contract may have been fully
formed*, RCW 62A. applies to the appraisal transaction, a transaction in
goods.

2. Pursuant To RCW 62A. 2-204, the Parties Formed a Layered
Contract Incorporating the Terms Contained in Ellis’s

Appraisal:

% That is, regardless of whether the contract was fully formed when Ellis submitted the
appraisal, or when KCU accepted it, paid for it, and used it .

6



In analyzing similar sorts of limiting terms first delivered to a
buyer along with delivery of the product requested, the court in M.A4.
Mortenson Company, Inc. v. Timberline Software Corporation, concluded:

[T]his is a case about contract formation, not contract alteration.

As such, RCW 62A.2-204, and not RCW 62A.2-207, provides the

proper framework for our analysis.

Id., 140 Wn.2d 568, 582, 998 P.2d 305 (2000).

RCW 62A. 2-204 provides in pertinent part:

(1) A contract for sale of goods may be made in any manner

sufficient to show agreement, including conduct by both parties

which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be
found even though the moment of its making is undetermined.

Id., Appendix F, emphasis added.
Applying 2-204, the Mortenson court concluded,
[Blecause RCW 62A.2-204 allows a contract to be formed “in any
manner sufficient to show agreement... even though the moment
of its making is undetermined,” it allows the formation of “layered

contracts”...

Mortenson, supra, at 584

3 KCU raised the UCC (specifically RCW 62A. 2-207) in its Reply brief on summary
judgment. CP 81. RCW 62A. 2-204 was not addressed before the trial court.
Nevertheless, RAP 9.12 (pursuant to which an appellate court will consider only
“evidence and issues” called to the attention of the trial court), does not bar the appellate
court from applying statutory authority that was not cited to the trial court. Ellis v.
Seattle, 142 Wn.2d 450, 459 (fn. 3), 13 P.3d 1065 (2000). This makes simple sense: A
statute isn’t “evidence or an issue,” it is the law.



The Mortenson case held that licensing terms, sent to the buyer
along with a software order,
were part of the contract between Mortenson and Timberline, and
Mortenson’s use of the software constituted its assent to the
agreement, including the license terms.
Id., at 584.
In rejecting the buyer’s contention that it never saw the terms in

question, the Mortenson court stated,

[I]t was not necessary for Mortenson to actually read the agreement
in order to be bound by it.

Id., citations omitted.®
Likewise, the mere absence of negotiation or bargaining is not
determinative of the enforceability of a clause limiting liability. Puget

Sound Financial, LLC, supra, at 440, citations omitted.’

¢ Among the cases cited with approval in Mortenson is that of Hill v. Gateway 2000, 105
F,3d 1147 (7" Cir. 1997) , which, along with ProCD v. Zeidenberg, 86 F.3d 1447 "
Cir. 1996), both of which were persuasive to the Washington State Court of Appeals (93
Wn. App 819, at 829-831) and the Supreme Court (supra, at 583-84) . These cases are
attached as Appendix G.

" In Puget Sound Financial, LLC, supra, the court noted the applicability by analogy of
UCC layered contract analysis to a clause limiting liability in the common law context.
1d., at 440, fn. 14. See also: Tacoma Fixture Co., Inc, v. Rudd Co., 142 Wn.App. 547,
551, 174 P.3d 721 (2008).



In the present case there is no evidence that KCU was in any way
prevented from reading and understanding the specific nature of the terms
and conditions contained in Ellis’s appraisal.

The indemnity term to which KCU objects is on page twelve® of
the very first section of the appraisal, entitled “Appraisal Summary.” CP
44; Appendix A, p. 12. The balance of the appraisal consists of the details
of the technical analysis and documentation supporting Ellis’s valuation of
the specific project.

Even assuming, solely for the sake of argument, that no one at

9 the failure to do so does not excuse

KCU read the “Appraisal Summary
it from the terms of its agreement. “[PJoor business judgment” is not a
mental incapacity to contract. Page v. Prudential Life Ins., 12 Wn.2d 101,
110, 120 P.2d 527 (1942).

A contract need not be read to be effective; people who accept take
the risk that the unread terms may in retrospect prove unwelcome.

Hill, supra, at 1148 (Appendix G)'°

8 The seventh page of text.

® And there is no competent admissible evidence that this is so. See: Motions to Strike.
CP 39-41; CP 93-96. Mr. Huck’s Declarations establish that no negotiations regarding
indemnity appear in the file he reviewed, a far different matter than proof that no one read
the appraisal or that no negotiations took place.

1 The Hill case also notes that the “layered contract” analysis is not limited to software,
but is applicable to a wide variety of commercial contexts. Appendix G., at 1149.

9



So long as KCU was capable of understanding the “nature of and
terms of the contract,” (Page, supra, at 109) it is bound by that contract
and those terms.

It is especially significant that KCU never revoked:

Revocation of acceptance must occur within a reasonable time

after the buyer discovers or should have discovered the ground for

it and before any substantial change in condition of the goods...
RCW 62A. 2-608(2), emphasis added (Appendix H).

There can be no question that KCU was able to understand its
obligations, had it simply read the appraisal it accepted without demure.
In fact, because KCU commonly received and routinely used such
appraisals (CP 88-89), and because it never denied that such appraisals
usually include indemnification terms, one is almost forced to conclude
that KCU knew or should have known of its indemnity obligation.

Whether KCU discovered, or when it should have discovered, the
indemnity clause is (if it’s any question at all) a question of material fact.
Gillespie, supra, at 170; and see: RCW 62A. 1-205 (Appendix D).

That KCU now denies knowledge'' at very most creates an issue of

material fact precluding summary judgment.

"' And again, note that there is only Huck’s conclusory statement, made without personal
knowledge, to this effect. CP 39-41; Cp 93-96.

10



The Mortenson court further noted that RCW 62A. 1-201(3)
(Appendix I) provides in pertinent part that parties’ bargains may be found
in the language used, “or by implication from other circumstances
including course of dealing or usage of trade or course of performance...”
Mortenson, supra, at 584-85.

Trade usage and course of dealing are relevant to interpreting a
contract and determining the contract’s terms.

Puget Sound Financial, LLC, supra, at 434, citations omitted.

Extrinsic evidence is admissible to prove trade usage. Graaf'v.
Bakker Brothers of Idaho, Inc., 84 Wn. App. 814, 818, 934 P.2d 1228
(1997), citations omitted.

In this case, the uncontradicted evidence regarding trade usage is
Ellis’s statement that the inclusion of an indemnity term is very nearly
universal in professionally prepared appraisals. CP 43. KCU has never
denied that indemnity is a standard term in the appraisals it routinely
receives and uses in making secured loans. In any event,

The existence and scope of a usage of trade are to be determined as
questions of fact.

Puget Sound Financial, supra, at 434, citations omitted; and see: RCW
62A.1-205(2), Appendix D.

11



Unrebutted evidence of an industry practice is persuasive of trade
usage and supports “the inclusion of limiting language in the contract”
between the parties. Puget Sound Financial, supra, at 435.

The parties’ layered contract included the indemnity provision
contained in Ellis’s appraisal.

3. Pursuant to RCW 62A., When KCU Paid for, and Used the

Ellis Appraisal Without Indicating Its Rejection of Any Part

Thereof, It Accepted the Appraisal and the Terms Contained
Therein:

The conclusion that the provisions contained in the Appraisal
Summary are binding also conforms to the general scheme of the UCC.
For instance, pursuant to RCW 62A. 2-602(1) (Appendix J), a buyer’s
rejection of goods is ineffective unless it is communicated to the seller
within a reasonable time.

A tender or delivery of goods made pursuant to a contract of sale,

even though wholly non-conforming, requires affirmative action by

the buyer to avoid acceptance. Under subsection (1), therefore, a

buyer is given a reasonable time to notify the seller of his rejection,

but without such seasonable notification his rejection is

ineffective.

UCC Ofticial Comment 1 (included within Appendix J).

12



The Washington comments to RCW 62A. 2-602 concur:
The buyer is “deemed to accept if “after the lapse of a reasonable
time, he retains the goods without intimating to the seller that he
has rejected them.”
Comment 1, citations omitted, (Appendix J).
Here, of course, the “good” in question is the appraisal itself.
KCU now seeks to repudiate the terms of the very document it paid
for and used to its own purposes. However, pursuant to RCW 62A. 2-
606(1) (Appendix K), acceptance of goods occurs when a buyer fails to
effectively reject (under §2-602), or performs an act inconsistent with the
seller’s ownership. RCW 62A. 2-606(1)(b) and (c). Here, KCU both

failed to reject and used the appraisal as if it were its own.

Acceptance of a part of any commercial unit is acceptance of that
entire unit.

RCW 62A. 2-606(2), emphasis added (Appendix K).

Ellis submitted the appraisal as a commercial unit, a whole, and it
was accepted by KCU as such. When KCU paid for and used the
appraisal, without notifying Ellis of its rejection of any part thereof, it
accepted the appraisal with all the terms contained therein.

KCU cannot now (long after the fact) pick and chose what parts of

that whole commercial unit it will accept and abide by, and what parts it

13



now finds convenient to reject. That is to say, it accepted “the risk that the
unread terms may in retrospect prove unwelcome.” Hill, supra, at 1148
(Appendix G).

4. However Analyzed, KCU’s Mutual Assent and Intent to be

Bound are Questions of Material Fact that Cannot be Resolved
on Summary Judgment:

KCU is seeking to alter the stated terms of the appraisal it
accepted, claiming it did not assent to, or intend to be bound by, the
appraisal’s indemnification provision."

In this, however, KCU misunderstands the nature of mutual assent
under Washington law.

In the case of Multicare Medical Center v. Dept. of Health and
Human Services, 114 Wn.2d 572, 790 P.2d 124 (1990), the court
concluded that the requisite mutual intent to contract supported the
unilateral contract there at issue. The court noted:

To determine the mutual intentions of contracting parties we

follow the objective manifestation theory of contracts... Thus, the

unexpressed subjective intention of the parties is irrelevant; the
mutual assent of the parties must be gleaned from their outward

manifestations.

Multicare Medical Center, supra, at 586-87, citations omitted.

12 Again, there is no competent evidence of this alleged lack of assent. CP 39-41; 93-96.

14



To determine whether a party has manifested an intent to enter into

a contract, we impute an intention corresponding to the reasonable

meaning of a person’s words and acts.
Id., at 587, citations omitted.

Therefore, though contract interpretation is controlled by the
parties’ intent, that intent must be outwardly manifested. Here, KCU took
the appraisal, paid for it, and used it without ever objecting to the
indemnity provision. Mr. Huck’s testimony (to the extent this testimony is
admissible at all) that KCU did not intend to be bound by the terms of the
appraisal is nothing more than exactly the sort of “unexpressed subjective
intention” that is “irrelevant” to interpretation of this, or any other,

contract. Id.

It is the duty of the court to declare the meaning of what is written,
and not what was intended to be written.

Berg v. Hudesman, 115 Wn.2d 657, 669, 801 P.2d 222 (1990), citations
omitted."

Regardless of all else, mutual assent, is a question of fact', as is an

intent to include an indemnity clause. Scott Galvinizing, supra, at 584.

13 Here, what is written is an obligation to indemnify Ellis (CP 44, Appendix A, p. 12),
not Mr. Huck’s speculation as to the state of mind of an absent witness.

14 Sea-Van-Investments, supra, at 126, citations omitted; Multicare Medical Center,
supra, at 586, n. 24.

15



If KCU had wished not to be bound by the terms stated in the
appraisal, it could have attempted to further negotiate this issue with Ellis.
Alternatively, under RCW 62A. 2-602 (Appendix J), KCU could have
rejected the Ellis appraisal and shopped around for an appraisal that did
not include these terms. "

Pursuant to the terms of RCW 62A. 2-606(1) (Appendix K) when,
without objection to its terms, KCU paid for and used Ellis’s appraisal it
accepted the appraisal and assented to the conditions and limitations stated

therein.

CONCLUSION A: KCU IS BOUND BY THE LIMITATIONS
CONTAINED IN ELLIS’S APPRAISAL.

ISSUE B: WHETHER THE PARTIES’ AGREEMENT, HAVING BEEN
FULLY PERFORMED, IS SUBJECT TO THE STATUTE OF FRAUDS?

Full performance by one party removes the case from the operation
of the statute (of frauds)...

Becker v. Lagerquist Bros., Inc., 55 Wn.2d 425, 436, 348 P.2d 423 (1960),
citations omitted; See also Rutkosky v. Tracy, 89 Wn.2d 606, 611, 574
P.2d 382 (1978).

Here both Ellis and KCU fully performed: Ellis submitted the

appraisal; KCU accepted it, paid for it, and used it. A unilateral contract,

' Their success in this regard is problematic, given that it is undisputed that indemnity
provisions are standard in appraisal agreements. CP 44-45 (paragraphs 8-9)

16



when fully performed, is “totally outside the ambit of the statute of
frauds.” Brem-Rock, Inc. v. Warnack, 28 Wn. App. 483, 493, 624 P.2d
220 (1981).'

Even if only Ellis had performed, “the other party is estopped to
assert the statute.” Becker, supra, at 434.

Under the UCC, a contract which does not satisfy the RCW 62A.
2-201 statute of frauds, “but which is valid in other respects is
enforceable”:

(c) with respect to goods for which payment has been made and

accepted or which have been received and accepted (RCW 62A. 2-

606).
RCW 62A. 2-201(3)(c) (Appendix L)."”

When KCU accepted and paid Ellis for the appraisal containing the

indemnity provision at issue, the contract was “executed” (Multicare

Medical Center, supra, at 587.

' In French v, Sabey, 134 Wn.2d 547, 951 P.2d 260 (1998), the court reaffirmed this
general rule, but carved out an exception for a contract of fixed five year duration, even if
it could have been performed in less than one year. /d., 553-54.

7 Though the UCC statute of frauds does not specifically address indemnification, in
applying RCW 62A, 2-201, the court in Smith v. Skone & Connors Produce, Inc., 107
Whn. App. 199, 26 P.3d 981 (2001), noted the UCC provides guidance for a common law
analysis. Id., 205-206, citations omitted.

17



It is elementary that contracts that are unenforceable become
enforceable in so far as they become executed contracts.

Christofersen v. Radovich, 23 Wn.2d 846, 850, 162 P.2d 830 (1945),
citations omitted.

A consideration becomes executed in case the promisee does or
forbears to do some lawful act which concludes his part of the

contract...

Lasswell v. Anderson, 127 Wn. 591, 593, 221 P. 300 (1923), citations
omitted.

When Ellis submitted the appraisal and KCU accepted and paid for
it, this contract was executed and therefore, enforceable.

After KCU’s acceptance, Ellis reasonably concluded that KCU had
agreed to be bound to the terms, limitations, and conditions contained in
the appraisal. Had he believed otherwise, he would have withdrawn his
offer of this appraisal: The potential for liability to third parties is simply
too great if the use of such appraisals is not limited, or indemnity is
refused. CP 44-45 (paragraphs 8-9).

KCU wants to have it both ways: It wants to accept Ellis’s
appraisal, without objecting to its terms (because to object would run the
risk that Ellis might withdraw the document), and also wants to retain the
right to revoke express terms of that appraisal, if and when it becomes

convenient to do so.

18



If KCU can at any time, repudiate indemnity without notice, Ellis
is left dangling: holding the bag for the cost of defending himself against
plaintiffs’ lawsuit, though that lawsuit itself resulted, not from Ellis’s
actions, but from those of KCU, who gave the appraisal to the borrower
without imposing any restrictions on its use as set forth therein. CP 65,
Appendix A, p. 10.

Where a man has been silent, when in conscience he should have
spoken, he shall be debarred from speaking when conscience requires him
to be silent.

De Boe v. Prentice Packing & Storage Co., 172 Wn. 514, 521,20 P.2d
1107 (1933); and see: Mall Tool Co. v. Far West Equipment, 45 Wn.2d
158, 169, 273 P.2d 652 (1954).

Here it is undisputed that indemnity was a standard term in
professionally prepared appraisals. CP 44. As one would expect, KCU
commonly receives and routinely uses such appraisals (CP 88), but no;v
claims lack of assent to indemnity (only) and seeks shelter behind the state

of frauds. However,

[T]he purpose of the statute of frauds is to prevent fraud, not to
perpetrate one...

Powers v. Hastings, 20 Wn. App. 837, 842, 582 P.2d 897 (1978).
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KCU cannot employ the statute of frauds to avoid the obligation it
knew, or should have known, it was accepting when it paid for and used
Ellis’s appraisal without any indication it was rejecting the terms stated
therein.

The parties’ full performance removes their agreement from the
operation of the Statute of Frauds, and KCU is estopped from claiming
otherwise.

CONCLUSION B: THE PARTIES’ AGREEMENT, HAVING
BEEN FULLY PERFORMED, IS NOT SUBJECT TO THE
STATUTE OF FRAUDS.

VI. CONCLUSION

The trial court’s grant of KCU’s Motion for Summary Judgment
should be reversed and the case remanded for trial on the merits.
DATED this _g day of April 2009.
Respectfully Submitted,

THE LANZ FIRM, P.S.

M. Scott Dutton, WSBA #13477
Bernard G. Lanz, WSBA #11097
1200 Westlake Avenue North, #809
Seattle, Washington 98109
206-382-1827
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Appraisal Summary

PRELIMINARY APPRAISAL INFORMATION

Report Organization

This report is designed to inform the reader of all factors influencing the property’s value in a
clear and concise manner. The Appraisal Summary sections provide an overview of the

The valuation section describes one or more appraisal methods and includes comparable
information, application of market information to the subject, and valuation analysis. The

information is attached in the Addenda.

Purpose and Intended Use/User of the Appraisal

The purpose of this appraisal is to estimate the defined values under the applicable scenarios,
as described in this report. The intended use of this report is for internal decision making
regarding construction financing. The intended user is the Client and/or assigns.

All other uses are expressly prohibited. Reliance on this report by anyone other than the client
or other user specifically approved by ELLIS CONSULTING for a purpose not described in this
section is prohibited. The authors’ responsibility is limited to the client.

This appraisal report is prepared for the sole and exclusive use of Kitsap Community Federal
Credit Union to assist with the mortgage lending decision. It is not to be relied upon by any
third parties for any purpose whatsoever.

Value Definitions

Market Value—the Appraisal Standards Board of The Appraisal Foundation and the Appraisal
Institute has adopted the following definition. .

‘Market Value’ means the most probable price which a property should bring in a competitive
and open market under all conditions requisite to a fair sale, the buyer and seller each acting
prudently and knowledgeably, and assuming the price is not affected by undue stimulus. Implicit
in this definition is the consummation of a sale as of a specified date and the passing of title
from seller to buyer under conditions whereby: :

a. buyerand seller are typically motivated:

b. both parties are well informed or well advised, and acting in what they consider their
best interests;

'~ C. areasonable time is allowed for exposure in the open market;
P P LE 1160
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Appraisal Summary

d. payment is made in terms of cash in United States dollars or in terms of financial
arrangements comparable thereto; and

e. the price represents the normal consideration for the property sold unaffected by
special or creative financing or sales concessions granted by anyone associated with
the sale.

Value Scenarios Defined

“As-Is” Market Value refers to the scenario under which a property is evaluated in the
condition observed upon inspection as then existing under legal allowed uses without
hypothetical conditions, assumptions or qualifications as of the relevant date. “As Vacant” refers
to the value as vacant land.

Stabi'lized Value refers to a scenario of stabilized operation, as of the expected date of
occurrence. For a proposed property, this situation may represent a prospective scenario when
all improvements have been constructed and the property occupied at a sustainable operation.

Specified Financing

Cash to seller, with or without financing; considered to be cash equivalent.

Property Rights Appraised

The property rights appraised is the fee simple interest.

History/Ownership Activity

Ownership—The subject had and offer an acceptance on December 30, 1999. The seller was
Hansen Trust Corp., the buyer was Ericksen Group and/or assigns. The Ericksen Group
subsequently assigned all of the purchasers rights to the Malibu Corp. the purchase price was
$600,000.

3-Year History—No other transactions were reported during the past three years.

Marketing Activity—The subject (as a site) is not being marketed for sale. Construction
financing is being secured for the construction of residential units and the commercial space as
proposed for the site. -The residential units and the commercial space are being actively
marketed

Scoge of the Assignment/Report Presentation

This assignment is a complete appraisal reported in a self-contained format. The assignment
included inspection of the subject property and comparable’s, plus an analysis of the factors
affectlng the marketability and value of the subject property .

LE 1161
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Appraisal Summary

Scope of the Appraisal

Initially, I collected and analyzed regional economic information pertaining to the Kitsap County
and Bainbridge Island area. Sources for information analyzed included data obtained from the
Regional Council of Governments, as well as the 2000 U.S. Census, the Bainbridge Island
Planning Department. Pertinent conclusions from this research is reflected in the
Regional/County Overview and the Highest and Best Use Analysis.

In addition to the aforementioned macro-analysis, | completed primary research of the subject
neighborhood and competitive neighborhoods, for the purpose of identifying development trends
and the “health” of specific markets. These areas were also investigated for the purpose of
identifying comparable sites to the subject. Data obtained from the Kitsap County Assessor’s
office, Malibu Corporation, as well as from several real estate professionals active in this
market, aided in the process of identifying comparable sites. ’

Specific subject property data was obtained both from the client, and the Kitsap County

Assessor’s office. This data has been verified when possible through the on-site inspections.

The analyses "and conclusions obtained within this. report are dependent upon the specific

- assumptions outlined in these pages. The data analyzed during the course of this assignment is
sufficient for developing a supportable market value estimate for the subject.

In the process of preparing this appraisal, we:

¢ Inspected the subject property.

e Reviewed financial information on the subject property.

» Conducted market research of occupancies, rents, concessions, and operating
expenses at competing facilities, which involved interviews with onsite managers and
review of our own database from previous appraisal files. A v
Prepared an estimate of stabilized income and expenses for capitalization purposes.

e Conducted market inquiries into recent sales of similar buildings to ascertain sales price
per square foot, effective gross income multipliers, -and capitalization rates. This
process involved telephone interviews with sellers, buyers, and/or participating brokers.

e Prepared a Cost, Sales Comparison, and Income Capitalization Approaches to value.

Unavailability of Information

During the course of this assignment, data pertaining to the comparable properties was
successfully obtained from the owners or agents of the property. Attempts were made to locate
comparable commercial property in the Bainbridge Island area. Contact with real estate
specialists indicated there were sales of comparable properties and sufficient information was
obtained to appropriately develop reliable measures of unit costs, from which the sales analysis
was reliably developed. Other data sources used were Metroscan, Comps, Inc. and CIBA.

State Certification

|, Lauren L. Ellis, am a Washington State Certified General Real Estate Appraiser, with
Certificate No. 270-11 EL LI SL L627C2
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File No. 030113/114 B Real Estate Appraisers & Consultants LE 1162

APPENDIX A-



Appraisal Summary

Competency Provision

I, Lauren L. Ellis, have the knowledge and experience necessary to complete this assignment in
accordance with the Competency Provision within the Uniform Standards of Professional
Appraisal Practice of the Appraisal Foundation. The profile of professional experience found in
the Addenda sets forth general information regarding my education, experience, and
qualifications.

Disclosure of Client and Intended User(s).

The term client is defined in Uniform Standard of Professional Appraisal Standards, 2000 edition
as: )

“The party or parties who engage an appraiser (by employment or contract) in a speciﬁc
assignment.”

The term Intended User(s) is defined in Uniform Standards of Professional Appraisal Standards,
2002 edition as:

“The client and any other party as identified, by name or type, as users of the appraisal,
appraisal review, or consulting report, by the appraiser based on communication with the client
at the time of the assignment.” ~

This report is intended for use only by Kitsap Community Federal Credit Union (the client),

and any other users as authorized by the client. Use of this report by others is not intended by
the appraisers.

Disclosure of Client’s Intended Use ~

- The term Intended Use is defined in Uniform Standards of Professional Appraisal Practice,
2002 edition as: ‘

“The use or uses of an appraiser’s reported appraisal, appraisal review, or consulting
assignment opinions and conclusions, as identified by the appraiser based on communication
with the client at the time of the assignment.”

The intended use of this appraisal is to assist Kitsap Community Federal Credit Union in
establishing the market value of the subject real property.

Departure -

This report does not depart from the Uniform Standards of Appraisal Practice or the Code of
Professional Ethics of the Appraisal Institute.
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Appraisal Summary

Market Exposure Period

Market exposure refers to the anticipated time necessary for a property’s exposure on the
market to realize a price equivalent to the values concluded in this report. The exposure period
precedes the effective date of valuation.

Exposure time is defi ned W|th|n the USPAP, Statement 6 as:
“The estimated Iength of time the property interest belng appralsed would have been offered
on the market prior to the hypothetical consummation of a sale at market value on the
effective date of the appraisal; a retrospective estimate based upon an analysns of past
events assuming a competitive and open market.”

Based on the subject’s location and design, an exposure period of 6 to 12 months would be
anticipated, assuming stabilization.

Marketing period is very similar to exposure time, but reflects a projected time period to sell the

property, rather than a retrospective estimate. As such, similar time periods as discussed for
exposure time are applicable for marketing time.

Personal Progerty,.Fixtures, and Intangible Iltems

None included in this valuation.

FIRREA AND USPAP CONFORMITY

Every attempt has been made to conform to the uniform standards of professional appraisal
practice promulgated by the Appraisal Standards Board and the Appraisal Foundation. In
addition, the appraisal is intended to conform to the appraisal standards required by Title X| of
FIRREA (Federal Financial Institutions Reform, Recovery, and Enforcement Act of 1989). Also,
the attempt was made to totally conform to those appraisal requirements of potential lenders on
the proposed project. :

Extraordinary Assumptions

As reported by the developer-the 5,300 square foot building on the corner of Ericksen and
Knechtel has three dentists and only seven on-site parking spaces. This building is significantly
underparked to the point of being unmarketable. The Building owner Dr. Maloof, intends to
purchase or lease some of the additional parking from the subject when it is available. It is an
assumption of this report, that seven stalls will be sold or lease to Dr. Maloof. If this does not
occur, the value conclusions may need to be revised.

Hypothetical Assumptions

None. » LE 1164
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Appraisal Summary

Assumptions and Limiting Conditions

The liability of Ellis Consulting and employees is limited to the client only and only up to the
amount of the fee actually received for the assignment. Further, there is no accountability,
obligation, or liability to any third party. If this report is placed in the hands of anyone other than
the client, the client shall make such party aware of all limiting conditions and assumptions of
the assignment and related discussions. The appraisers are in no way responsible for any
costs incurred to discover or correct any deficiency in the property.

The appraiser is not qualified to detect the presence of toxic or hazardous substances or
materials, which may influence or be associated with the property or any adjacent properties,
has made no investigation or analysis as to the presence of such materials, and expressly
disclaims any duty to note the degree of fault. Ellis Consulting. and its owners, agents,
employees, shall not be liable for any costs, expenses, assessments, or penalties, or diminution
in value, property damage, or personal injury (including death) resulting from or otherwise
attributable to toxic or hazardous substances or materials, including, without limitation,
hazardous waste, asbestos material, formaldehyde, or any smoke, vapors, soot, fumes, acids,

alkalis, toxic chemicals, liquids, solids or gasses, waste materials or other irritants, contaminants
or pollution.

This appraisal is made subject to certain assumptions and limiting conditions pertaining to the
subject property and market information deemed by the appraiser appropriate to making such
appraisal.

1. We were provided an original copy of the building plans for the subject property as
proposed on the site for our reference.

2. The valuation stated herein assumes that the property will be put to its highest and best
use.

3. Income and expense information on the subject property provided by the owner, his

representative, or third parties, is assumed to be current and accurate.

4. . No opinion as to the title of the subject property is rendered. Data related to the legal
description was obtained from the Kitsap County Tax Assessor and the Kitsap County
Records Office. The title is assumed to be marketable and free and clear of all liens,
encumbrances, easements and restrictions except those specifically discussed in the
report.

5. No engineering survey has been made by the appraiser. Except as specifically stated,
data relative to size and area were taken from sources considered reliable and no
encroachment of real property improvements is considered to exist.
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Appraisal Summary

Other Limiting Conditions
Other limiting conditions governing this appraisal are listed below.

¢+ The American with Disabilities Act (ADA) became effective January 26, 1992. | have not
‘made a specific compliance survey and analysis of this property to determine whether or
not it is in conformity with the various detailed requirements of the ADA. It is possible
that a compliance survey of the property together with a detailed analysis of the
requirements of the ADA could reveal that the property is not in compliance with one or
more of the requirements of the act. If so, this fact could have a negative effect upon the
value of the property. Since | have no direct evidence relating to this issue, possible
noncompliance with the requirements of ADA was not considered in estimating the value
of the property.

. Unless otherwise stated in this report, | have not identified the existence of hazardous
materials on the property. | have no knowledge of the existence of such materials on
the property, although | am not qualified to detect such substances. The presence of
substances such as asbestos, urea-formaldehyde foam insulation, or other potentially
hazardous materials may affect the value of the property. The value estimate is
predicated on the assumption there is no such material on or in the property that would
cause a loss in value. No responsibility is assumed for any such conditions, or for any
expertise or engineering knowledge required to discover them. The client is urged to
retain an expert in this field, if desired.

. The subject is considered as if free and clear from encumbrances. Site measurements
and building details were obtained from property inspections, information provided by the
client, or public records. | did not complete an engineering survey. Pertinent data may
have been obtained from county and city records, title insurance companies, real estate
brokers, local property managers, as well as owners and developers of similar and/or
competitive properties. All data received from these sources is assumed to be correct.

. Where the value of the improvements is shown separately, the value of each is
segregated only as an aid to better estimate the value of the whole. The data and
conclusions embodied in this appraisal are a part of the whole valuation. No part of this
appraisal is to be used out of context and, by itself alone, no part of this appraisal is
necessarily correct, as being only part of the evidence upon which final judgment as to
value is based.

. Appraisal reports that contain a valuation relating to an estimate in land that is less than
the whole fee simple estate are subject to the following: “the value reported for such
estate relates to a fractional interest only in the real estate involved and the value of the
fractional interest plus the value of all other fractional interests ma y or may not equal the
value of the entire fee simple estate considered as a whole.”
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Appraisal Summary

. Appraised values that relate to geographical portions of a large parcel or tract of real
estate are subject to the following: “the value reported for such geographical portion
relates to such portion only and should not be construed as applying with equal validity
to other portions of the larger parcel or tract. The value reported for such geographical
portions plus the value of all other geographical portions may or may not equal the value
of the entire parcel or tract considered as an entity.”

. Maps, plats, and exhibits included herein are for illustration only, as an aid on visualizing
matters discussed within the report. They should not be considered as surveys or relied
upon for any other purpose.

. No opinion is expressed as to the value of subsurface oil, gas, or mineral rights and it

Is assumed the property is not subject to surface entry for the exploration or removal of
such materials except as is expressly stated. o

¢ The projections included in this report are utilized to assist in the valuation process and
are based on current market conditions, anticipated short-term supply and demand
factors, and a continued stable economy. Therefore, these projections, as well as the
additional opinions expressed in this report are subject to changes recognizing future
conditions cannot be accurately predicted. :

* The client agrees to indemnify and hold harmless Ellis Consulting., its officers, and
employees from any and all claims for loss and liabilities of any nature whatsoever
arising out of or related to this contract, the appraisal report, or the inclusion of the
appraisal report as an exhibit to a registration statement and prospectus used as part of

a real estate securities offering.

* Employment to make this appraisal does not require testimony in court, unless