
-f ~. 

OQ i' [r '(" pn I'"~ ""):"' NO. 38611-9-II -~. ',j •. - I,).! -,.,1 "J 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTO~M T ".r . '/\.:';"i" !.Ii 
DIVISION II -6 t":"r':::-l' ;-;;-_._----

lJ _ )., 

STATE OF WASHINGTON, Respondent 

v. 

JERALD W. DAVENPORT, JR., Appellant 

FROM THE SUPERIOR COURT FOR CLARK COUNTY 
THE HONORABLE ROGER A. BENNETT 

CLARK COUNTY SUPERIOR COURT CAUSE NO. 00-1-02097-0 

BRIEF OF RESPONDENT 

Attorneys for Respondent: 

ARTHUR D. CURTIS 
Prosecuting Attorney 
Clark County, Washington 

MICHAEL C. KINNIE, WSBA #7869 
Senior Deputy Prosecuting Attorney 

Clark County Prosecuting Attorney 
1013 Franklin Street 
POBox 5000 
Vancouver WA 98666-5000 
Telephone (360) 397-2261 



TABLE OF CONTENTS 

I. NATURE OF THE APPEAL ............................................................. 1 

II. STATEMENT OF THE CASE ........................................................... 1 

III. RESPONSE TO FIRST ASSIGNMENT OF ERROR ....................... 5 

IV. RESPONSE TO SECOND ASSIGNMENT OF ERROR ................ 11 

V. CONCLUSION ................................................................................. 12 

TABLE OF CONTENTS - i 



TABLE OF AUTHORITIES 

Cases 

State v. Davenport, 154 Wn.2d 1001, 110 P.3d 753 (2005) ....................... 5 
State v. Ford, 137 Wn.2d 472, 479, 973 P.2d 452 (1999) .......................... 6 
State v. McIntrye, 112 Wn. App. 478,481,49 P.3d 151 (2002) ...... 7, 9, 10 
State v. Morley, 134 Wn.2d 588, 952 P.2d 167 (1998) .......................... 6, 7 
State v. Rivers, 130 Wn. App. 689, 123 P.3d 500 (2005) ......................... 11 
State v. Smith, 150 Wn.2d 135, 75 P.3d 934, cert denied, 

541 U.S. 909 (2004) .............................................................................. 11 
State v. Wheeler, 145 Wn.2d 116,34 P.3d 799 (2001), 

cert denied, 535 U.S. 996 (2002) .......................................................... 11 

Statutes 

ORS 164.395 ............................................................................................... 8 
ORS 164.405 ............................................................................................... 8 
RCW 9A.56.190 and .210 ........................................................................... 7 

TABLE OF AUTHORITIES - ii 



I. NATURE OF THE APPEAL 

This appeal by the defendant comes closely with the prior appeals 

and personal restraint petitions that have been filed by the defendant. In 

reviewing the clerk's papers that have been designated by this appellant 

attorney, it is obvious that he is not including all of the necessary 

documentation to allow the Appellate Court to make a decision. Clearly, 

this matter has previously to the Court of Appeals and clerk's indexes and 

designations of clerk's papers have previously been provided. It is 

interesting to note that in the current appellate brief he attaches his 

appendices, partial documents from Oregon which he had not designated 

in his designation of clerk's papers. Nevertheless, the designations were 

previously made and submitted at the time of briefing. The State will 

continue to use all of the clerk's papers designations from the previous 

matters. It appears that the defense attorney is treating this as though it is 

a personal restraint petition. The State submits this appears to be a direct 

appeal after a resentencing and not necessarily a personal restraint 

petition. 

II. STATEMENT OF THE CASE 

On November 19, 2000, the defendant pointed a loaded gun at the 

employees of a convenience store and demanded money from them. They 
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complied with his order and provided him money that was in the cash 

registers. (RP 327-29, 350-53). 

The defendant fled the scene in a borrowed car. 

A customer arrived at the convenience store shortly after the 

robbery. He advised the police that he believed that the green Gulf 

Volkswagen that he observed at the crime scene was associated with the 

robber. (RP 369). 

Based on this information, the police began looking for the vehicle. 

A short time later, law enforcement saw the suspect vehicle and began a 

pursuit. With emergency lights activated, the police followed the car in a 

southerly direction from Washington into Oregon. (RP 399). At speeds 

reaching 110 miles per hour, the vehicle swerved in and out of traffic. 

(RP 409, 412, 416). 

The suspect vehicle crossed the lanes of travel and took an off 

ramp from the freeway. When the police found it, it was abandoned. 

(RP 402). In searching the vehicle, the police found various handgun 

rounds for.45 caliber and nine millimeter guns. (RP 413). They also 

found birth certificates, several pictures and clothing. (RP 405-06). The 

police took one of the photographs and provided it to Officer Martin 

Holloway. He showed it to one of the victims and told her that the person 

in the vehicle mayor may not be in the photograph. One of the victims 
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pointed to the defendant's picture and identified him as the person who 

committed the crime. (RP 420). When Officer Carol Boswell showed the 

photograph t the other victim, she was unable to positively identify 

anybody. Shortly thereafter, the victim talked to the police again and said 

she thought about it all night and was certain that the person who 

committed the robbery was in the photograph. (RP 290-91). 

Within a few days of the crime, the police presented photo 

montages to both victims. Each was shown the laydown separately. Each 

identified the defendant in the montage. (RP 292-93, 360-62). Both 

victims also were able to identify the defendant in court notwithstanding 

the fact that he had changed his appearances. (RP 333, 356). Both 

victims indicated that they were identifying him in court from the date of 

the incident and that the photograph with two people in it and the photo 

montage did not influence or affect their ability to identify the victim in 

court from the robbery. (RP 279, 294, 355). 

On November 22, 2000, the defendant was taken into custody by 

Portland officers. The defendant was taken to the hospital because of a 

self-inflicted knife wound on his neck. While there, he received various 

medications. (RP 35). However, upon his release a few hours later, 

nobody could discern a noticeable effect on the defendant. He was 

conscious, alert, and well oriented. (RP 43, 61-62, 466, 468). His 
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responses were oriented to the questions asked. He did not appear to be 

under the influence of alcohol or controlled substances. (RP 33-34). 

Upon the defendant's release from the hospital, he was transported 

to the Portland Police Bureau's precinct where Officer Wally Stefan of the 

Vancouver Police Department conducted an interview. (RP 467). After 

advising the defendant of his Miranda rights and after the defendant 

waived his rights, the defendant fully confessed to committing the 

robbery. (467). He admitted going to the store while armed. He further 

told Officer Stefan that he confronted the female store clerks and 

demanded money. (RP 472). He stated that he used a .357 Taurus gun. 

He would not tell the officers who provided the gun to him. (RP 473). He 

stated that after being chased by the police, he abandoned the vehicle. He 

ran from the car and hurled the gun close to a nearby factory. (RP 474). 

He also asked about an accident. While being pursued by the police, a 

civilian car collided with a police vehicle. The civilian occupant died as a 

result of this collision. (RP 67, 118). 

The police conducted a search for the weapon but were unable to 

find it. They informed some factory employees of their efforts. Within a 

month of the robbery, an employee of the business called the police. He 

had found a loaded .357 matching the description of the gun used in the 
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robbery. Officer Stefan responded to the business and secured the firearm. 

(RP 115-116,425-260). 

Officer Douglas Rickert, a graduate from the FBI Firearms school 

and a firearms instructor tested the gun for operability. He found it to be 

in proper condition and operable. (RP 437-39). 

After a Bench trial, this defendant was sentenced on July 5, 2002, 

to life without parole and appealed the matter. It went through appeal in 

Division II (#29072-3-11) and then on to the State Supreme Court where it 

was remanded for reconsideration. State v. Davenport, 154 Wn.2d 1001, 

110 P.3d 753 (2005). Because of subsequent case law, one of the two 

robbery convictions dealing with the underlying crime here was dismissed 

and the defendant was then resentenced on one count of robbery in the 

first degree. 

At the time of the resentencing in 2006, the new defense attorneys 

filed a sentencing brief (CP 29) with the trial court arguing, for the first 

time, that an Oregon conviction did not meet all of the elements of the 

Washington offense for robbery. 

III. RESPONSE TO FIRST ASSIGNMENT OF ERROR 

Mr. Davenport argues that his conviction in Oregon for second 

degree robbery should not count as a "strike" because its elements are not 

comparable to the elements of robbery in Washington State. 
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Under the POAA, an out-of-state conviction may not be used as a 

strike unless the State proves by preponderance of the evidence that the 

conviction would be a strike offense under the POAA. State v. Ford, 137 

Wn.2d 472, 479, 973 P.2d 452 (1999). To detennine whether a prior out­

of-state or Federal conviction is comparable to the Washington conviction, 

the sentencing court must compare the out-of-state or Federal offense with 

the potentially, comparable Washington offenses. At the time of the initial 

sentencing on July 5, 2002, the deputy prosecutor had provided to the 

court certified copies of the Oregon conviction for robbery in the second 

degree. He also at that time encouraged the court to enter into this 

comparability review so that the court could compare the elements. 

(RP 532-533). The experienced defense attorney at that time indicated on 

the record that she was well aware of the prior Oregon conviction, that she 

had had an opportunity to examine it against the Washington matter and 

was not raising any objections to the use of it as comparable to the robbery 

conviction in Washington. (RP 535). 

In determining whether foreign convictions are comparable to 

Washington State strike offenses, the State has devised a two part test for 

comparability. State v. Morley, 134 Wn.2d 588,952 P.2d 167 (1998). In 

Morley, it was determined that for the purposes of determining the 

comparability of crimes, the court must first compare the elements of the 
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crimes. Morely, 134 Wn.2d at 605-606. In cases in which the elements of 

the Washington crime and the foreign crime are not substantially similar, 

the courts have held that the sentencing court may look at the defendant's 

conduct, as evidenced by the indictment or information, or other 

documentation, to determine if the conduct itself would have violated a 

comparable Washington statute. Morely, 134 Wn.2d at 606. 

The court must first look for comparability to the elements of the 

crime. More specifically, the elements of the out-of-state crime must be 

compared to the elements of a Washington Criminal Statute in effect when 

the foreign crime was committed. Morley, 134 Wn.2d at 605-606. If the 

elements of the foreign conviction are comparable to the elements of the 

Washington strike offense on its face, the foreign crime counts toward the 

offender score as if it were a comparable Washington offense. 

The State submits that the defense is attempting to add elements to 

the Washington State concept of robbery that do not really exist. Second 

degree robbery, RCW 9A.56.190 and .210 requires: 

(a) a theft; 

(b) the use or threatened use of immediate force or fear 
of injury; and 

(c) the force or fear be used to obtain or retain the 
property. 

- State v. McIntrye, 112 Wn. App. 478,481,49 P.3d 151 (2002) 
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The Oregon statutes for robbery begin with the concept of robbery 

in the third degree under ORS 164.395 which indicates, in part, as follows: 

follows 

A person commits the crime of robbery in the third degree 
if in the course of committing or attempting to commit theft 
. . . the person uses or threatens the immediate use of 
physical force upon another person with the intent of 

(a) preventing or overcoming resistance to the taking of the 
property or to retention thereof immediately after the taking 
of 

(b) compelling the owner of such property or another 
person to deliver the property or to engage in other conduct 
which might aid in the commission of the theft; 

Robbery in the second degree under ORS 164.405 is, in part, as 

A person commits the crime of robbery in the second 
degree if the person violates ORS 164.395 and the person: 

(a) represents by word or conduct that the person is armed 
with what purports to be a dangerous or deadly weapon, or 

(b) is aided by another person actually present. 

The elements of robbery in the second degree in the state of 

Oregon under ORS 164.405 and contained, specifically, in the indictment 

that the defendant pled guilty to in Oregon were as follows: 

The said defendant, on or about October 17, 1992, in the 
County of Multnomah, State of Oregon, did unlawfully and 
knowingly use and threatened the immediate use of 
physical force upon Laura Rusk, being aided by other 
persons actually present, while in the course of committing 
theft of property, to-wit: lawful currency of the United 
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States of American, with the intent of preventing and 
overcoming resistance to the said defendant's taking of said 
property, contrary to the statutes in such cases made and 
provided, and against the peace and dignity of the State of 
Oregon. 

A copy of the Indictment (CP, Attachment to the brief) is attached 

hereto and by this reference incorporated herein. If further clarification is 

needed as to the conduct and actions of the defendant, at the time that he 

changed his plea to guilty, he made the following statement in writing to 

the court; 

On October 17, 1992, I helped another person steal money 
fonn a store clerk. The other person pretended he had a 
gun. 

A copy of the petition to plead guilty and waiver of jury trial 

signed by the defendant on March 30, 1993, is attached hereto and by this 

reference incorporated herein. A copy of the Judgment of Conviction and 

Sentence is also attached hereto and by this referenced incorporated 

herein. (CP 29, Attachments to the brief). This matter has already been 

put to rest in the State of Washington in the case of State of McIntyre, 112 

Wn. App. 478, 49 P.3d 151 (2002). In the McIntyre case, the Superior 

Court has detennined that the Oregon conviction for a third degree 

robbery was the equivalent of a second degree robbery conviction under 

Washington law. That matter was appealed to Division II and Division II 

affinned the judgment. It is interesting to note in the McIntyre case the 
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Division II did not have to go further in its inquiry into examining the 

proven facts from the out-of-state record because they found that the 

elements of the Oregon crime and Washington crimes were the same. 

State v. McIntyre, 112 Wn. App. at 483. 

In McIntyre, the defendant had pled guilty to second degree 

robbery and appealed the sentencing decision which had treated his 

Oregon third degree robbery conviction as equivalent to a second degree 

robbery under the Washington law and sentenced him to fifteen months of 

confinement. At sentencing, the defendant contested this offender score 

calculation, claiming that the third degree robbery was not equivalent to a 

Washington second degree robbery conviction and that his sentencing 

range should have been 12 to 14 months, not 15 to 20 months. He argued 

that the Washington statute for second degree robbery included additional 

requirements that the property be taken from the person of another or in 

his presence against his will. After examining this issued, Division II 

determined that the elements of the crimes in the two states were the same. 

The sentencing court, therefore, properly treated the defendant's 1995 

Oregon third degree robbery conviction as a second degree robbery under 

Washington law. 

The State submits that this matter was properly decided at the trial 

court level and that the crimes in Washington and Oregon are comparable. 
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The simulated anned robbery committed in the State of Oregon that the 

defendant pled guilty to is comparable to the Washington robbery statutes. 

It was a robbery in the State of Oregon and it would be a robbery in the 

State QfWashington. 

IV. RESPONSE TO SECOND ASSIGNMENT OF ERROR 

The second assignment of error raised by the defendant is a claim 

that he was denied sixth amendment rights to a jury when the sentencing 

court found prior conviction. 

The State submits that this matter has been resolved in the State of 

Washington in a number of decisions. In State v. Rivers, 130 Wn. App. 

689, 123 P.3d 500 (2005), Mr. Rivers challenged his life sentences as a 

persistent offender based on an ascertain that the federal and state 

constitutions should have granted him the right to a jury trial to the prior 

convictions which lead to the finding of persistent offender. The Court of 

Appeals determined that because neither the federal nor state constitution 

required a jury to determine the fact of the prior conviction that the trial 

court properly ruled in this matter. It also notes that this issue is 

controlled primarily by State v. Wheeler, 145 Wn.2d 116,34 P.3d 799 

(2001), cert denied, 535 U.S. 996 (2002); and State v. Smith, 150 Wn.2d 

135, 75 P.3d 934, cert denied, 541 U.S. 909 (2004). 
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The State submits that this Washington case law is controlling on 

this subj ect. 

V. CONCLUSION 

The trial court should be affirmed in all respects. 

DATED this I') daYOf ___ h~....:::::r __ .'2009. 

By: 

Respectfully submitted: 

ARTHUR D. CURTIS 
Prosecuting Attorney 
Clark County, Washington 
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APPENDIX "A" 

STATE OF OREGON INDICTMENT 



GJ 16-C IN THE C~KCUIT COURT OF THE STATE Of' ",REGON 
FOR MULTNOMAH COUNTY 

THE STATE OF OREGON, ) 
92-11-36764 

Plaintiff, 
) 
) 
) 

C 
DA 479344 

92-92691 PPB 
v. 

l..:r 
-'."J 
_., .. 

) 
) 
) 

INDICTMENT FOR VIOLATION OF 
JERALD WAYNE DAVENPORT, 

DOB: 3/20/72 ) 
) 

ORS 164.405 (1,2) 
Defendant. 

The above defendant is accused by the Grand Jury of Multnomah County, 
state of Oregon, by this indictment of the crimes of COUNTS 1 and 2 - ROBBERY 
IN THE SECOND DEGREE, committed as follows: 

COUNT 1 
ROBBERY IN THE SECOND DEGREE 

The said defendant, on or about October 17, 1992, in the County of Multnomah, 
state of Oregon, did unlawfully and knowingly use and threaten the immediate 
use of physical force upon Laura Rusk, being aided by other persons actually 
present, while in the course of committing theft of property, to-wit: lawful 
currency of the United states of America, with the intent of preventing and 
overcoming resistance to the said defendants' taking of the said property, 
contrary to the Statutes in such cases made and provided and against the 
peace and dignity of the State of Oregon, 

COUNT 2 
ROBBERY IN THE SECOND DEGREE 

The said defendant, on or about October 17, 1992, in the County of Multnomah, 
state of Oregon, did unlawfully and knowingly aid and abet another who used 
and threatened the immediate use of physical force upon Laura Rusk, and did 
represent by word and conduct that he, the said defendant was armed with a 
deadly weapon, to-wit: a firearm, while in the course of committing theft of 
property, to-wit: a cash drawer and its contents to include lawful currency 
of the United states of America and food stamps, with the intent of 
preventing and overcoming resistance to the said defendant's taking of the 
said property, contrary to the Statutes in such cases made and provided and 
against the peace and dignity of the State of Oregon, 

Dated at Portland, Oregon, in the county aforesaid on November 19" 1992. 
Witnesses 

Examined Before the Grand Jury: A TRUE BILL 

Laura Rusk 
Donald Lind ENTERED 

NOV 1 9 1992 

, 
I 

I J 
l IN REG~SIER 3Y 88 
~------_.....:IIo.l 

Jury 

RUNK (67111) 
o ney 
nty, Oregon 

By puiy_ 
Security Amount: $ 20, 000 + 20,000 rermA l , , ' , ~ , Owe n,~R ~M1CQ 
The Dlstrlct Attorney hereby aff lrmatl vely declares for the r~t!'()roti'" as 
required by ORS 161.565, upon appearance of the defendant for arraignment, 
and before the court asks under DRS 135.020 how the defendant pleads to the 
charge, the state's intention that any misdemeanor charged herein proceed as 
a misdemeanor. BALL/78015/dlb 

INDICTMENT Oi"t: Origin,t! - C(lurt: (")pie.: [kfcnJant, DeL Attorney, DA, Dal1t En!!)' 



APPENDIX "8" 

PETITION TO PLEAD GUlL TV AND WAIVER OF JURY TRIAL 

ORDERING ENTERING PLEA OF GUlL TV PURSUANT TO PETITION FILED 



" ' 

STATE OF OREGON, 

v. 

In the Circuit! ~ Court of the State of Oregon 
for Multnomah County OJ') H:,~, 

.,' . 1 , ,~~ :'.,' 'f t., I '-: 

Plaintiff, 

Defendant. 

q ~ - I I ~ 3 ~ 7" -h ti 
C ______ -,~~~,,~~-------------
DANo. __ ~~~7_9~3~4~q_' __________ _ 
Citation No. _____________ __ 

PETITION TO PLEAD GUILTY / 
N:e C@trFEST AND WAIVER OF 
lpR ¥-T1UA.l;. 

I ENTEREb - - ., 
The defendant represents to the Court: , A 

/"l> b ,/ <2- • PR 1 5 1.:00? I 1. My full true name is ___ V\_---'O=-~v ______ f_~ ______ ---'~;J.iI!.!l>.L • .! ___ y__------
but I also am known as 

2. I am G. t years of age. I have gone to school thro 
My physical and mental health are satisfactory. I am not under the influ"eYJ.C'e"'O 

3. I understand my right to hir~r ha.v~ the CAurt appoint a lawyer to help me. 
(a) I am represented by: ..::Ju ::tt: \"'C ~ \ V to 
(b) I choose to give up my right to a lawyer; I will represent myself: (defendant's initials). 

4. I have told my lawyer all the facts I know about the charge(s) against me. My lawyer has advised me of the 
nature of the charge(s) and the defenses, if any, that I have in this case. I am satisfied with the advice and help I 
have received from my lawyer. 

5. I understand that I have the following rights: (A) the right to a jury trial; (8) the right to see, hear and 
cross-examine or question all witnesses who testify against me at trial; (C) the right to remain silent about all facts 
of the case; (D) the right to subpoena witnesses and evidence in my favor; (E) the right to have my lawyer assist me 
at trial; (F) the right to testify at trial; (G) the right to have the jury told, if I decide not to testify at trial, that they 
cannot hold that decision against me; and (H) the right to require the prosecutor to prove my guilt beyond a 
reasonable doubt. 

6. I understand that I give up all of the rights listed in paragraph 5 when I plead guilty/no contest. I also 
understand that I give up: (A) any defenses I may have to the charge(s); (B) objections to evidence; and (C) chal­
lenges to the accusatory instrument. 

7. I nt 0 p~ead GuiltY/:.ll:.wokl8~eC~~MioTtlttc~st to the ch~ge(s) of [lhJ V\..,t-

8. I know that a No Contest Plea will result in a Guilty finding regarding the charge(s) listed in Paragraph 7. 
9. I know that when I plead Guilty/No Contest to the charge(s) in paragraph 7, the maximum possible 

sentence is 119 years in (prison) ~), and a fine with assessments totaling $ l 00 I 0 Cl (", , in-, ? 
eluding a mandatory fine of $ . 1 also know that the Court can impose a minimum sentence 
of . Further I know that these maximum and minimum sentences can be added to 
sentences in these other cases: _______________________________ _ 
Finally, I know that my driver's license (caR) (ydU) (cannot) be suspended fer- , 

10. I understand that I might ( ) will not ( L/)be sentenced as a dangerous offender, which could increase 
each maximum sentence to 30 years, with a 15-year minimum. 

II. I have been told that if my crime involved my use or threatene~ uJe of a firearm I can receive a mandatory 
minimum sentence without parole or work release for a period of IV f!7 . 

12. I know that if I am not a United States citizen, my plea may result in my deportation from the L:SA, or 
,:il:nial of naturalization, or exclusion from future admission to the United States. 

13, 1 know that this plea can affect probation or parole and any hearing I may have regarding prohation or 
parole. If probation or parole is rev~)ked, I know that the rest of the sentence in each of those ,:ases could be 
imposed and executed, and could be added to any sentence in this case. 

CC 29-1 PETITION TO ENTER PLEA (12/87) 



· . 
14. I ~~now that the sentence is up to the Court to decide. The District Atturney may provide reports or other 

information if requested by the Court. I understand that the District Attorney will make the follO\ving recommen- ,-
dation to the Court about my sentence or p.b?ut ?ther p~nding cEr:.g!?s. This r~com:nen.d~_tion is ( ) is npt ( ~r/ 
m<\d:t,pursuantto ORS 135.43,2 (2): G- I I cf- {) loCo t< Q. I); .3 '-'1 e c,- v -J /.) ;~ (1 \,,)(! '-"-LQ?-\. 

lO oJ \ I\-'::. <.;.; .... ij-< 5"D hr,,-,.- en'· r, I,(C' .... 

C\A / 

16. I declare that no government agents have made any threats or promises to me to make me enter this plea 
other than the District Attorney's recommendation set forth in Paragraph 14, except: 

17. I am signing this plea petition and entering this plea voluntarily, intelligently, and knowingly. 

3 /3 Qf q 3 - /;JlJ . . ,f ' . 

J I (Date) (Defendant's Signat 
., 

CERTIFICATE OF COUNSEL 

I am the lawyer for the defendant and I certify: 

1. I have read and explained fully to the defendant the allegations contained in the accusatory instrument(s). I 
believe ddt:lH.lant undelslands the charges and all possible defenses to them. 1 have explained alternatives and trial 
strategies to defendant. 

2 I have explained to the defendant the maximum and minimum penalties that could be imposed for each 
charge and for all charges together. 

3. The plea(s) offered by defendant is (are) justified by my understanding of the facts related to me. 
4. To the best of my knowledge and belief, the declarations made by defendant in the foregoing petition are 

true and accurate. 
5. Defendant's decision to enter the plea is made voluntarily, intelligently, and knowingly. 1 recommend that 

the Court accept the plea. 
I have signed this certificate in the presence of the defendant and after full discussion of its contents with the 

defendan;t. . . j 
:~ .3 0 / Cj 1 ../Z~4:u~ r [, cq 3 

7Datd (Lawyer's Signature) (Bar No.) 

cr ?9-"! PFTJTION Tn FNTFR PLEA (J2IST) 



I:n. t.h. ':l.ro-u.:i t Co-n.rt of th.e Si te of <>rego~ 

for ~-u.1t:n..o:DO.a.h. Co-u.:n..ty 

TilE STATE OF URLCO\, 

-
,<u, c q2 - IL~ 3£ ;t r Cr 

D:\ -; 7-'7 3 ¥ 
',I, 

0~,M 11Jli~~ bkYE~4. 
E TEREo -

1 5 1993 

- 01<j)ER ENTERI~G PLEA OF GUILTY 
PLfSUAi'iT TO PETITIOi'i FILED 

----------------- J 
----------------;-h IN-REGIS 
Residence and phdne, "" - -- ." 

Defendant. 

EP. BY JKT 
~o .......,. _ ~.i:.~ 

IT IS ORDERED that the I-olluwlng be entered of record: ~ 

Appearances: _?:Lfi~""J1I'J.~~~_..,c.~=-<!:7,~~&~O~~~~--=¥=L--- Dep. DA: :s C_cfTC f2A. \ V ; V Der. Att. 

(b) defendJn['~ plea uf Gl'lL TT': (-) and arraignment (truly named in charging instrument. or as follows:_ 

( __ ) 1.<1 the Ic"er,lnc:ludect offense of ---------------------------

(~) de f,;ndanr 's wi I hdrJViJI ill' his I-ormer plea of Not Guilty and his Plea uf GUILTY. 

( __ ) this case cuntlllucli pending, receipt of a presentence investigation conducted by _____________ _ 

( __ ) the Currectiuns DiVision: ( __ ) long form; (-+.£r-) short form 
W 

( __ ) previous report updated: must be received by ----------::0-::0-'------­
Il 

( --I Dlagnusttc Center: In us t be received by ________________ -:-_-=:;;:;:J::..:"==---____ _ 

( __ ) iJther _____________________________ -=----...:.-~:.=_-_ _..::::.----

( __ ) the folluwing rnart~rs be continued pending disposition of the within case: 
C:b 

(--) indkImerrt 

(_) WLlnt(s) ___________ ufthe indictment. (_) other ':;Jses. Nos,_-~ .. ~ ____ _ 
W 
(,,) 

f _-I rhis case continued fur selltence to -----------------------------­
(day, date and time) 

( __ ) the within illalter be c'Jntinu"d tu a later J:Jte yet IO be determined by the ("JUrt, 

(-) 

DA TED this _____ _ 

uther --------.. -----~ 

3() day \)(' J1l~c.=c...,.-,--,,-l __ , I') ~, 

DISTRIBUTIO:-'. 

Original: 
Green: 

Yellow. 
Pink: 

Guldenrod: 

File 
DeC. {\tl 

(curt 

DA 
DA 

1":(' kS ORDER ENTERIl'iG PLEA 

0~ __ 
/~----JGDGE 
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APPENDIX "C" 

JUDGMENT OF CONVICTION AND SENTENCE 



SGL 
(On or after 11/1/89) 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTi\)OMAH 

STATE OF OREGON CASE # C 9::: 11 <',676 4 
o.?,.# 47CJ344 

V. 
JEFU'.LD Di\VENPQRT I JR. JUDGMENT OF CONV!CTION 

Defendant AND SENTENCE (SINGLE COUNT) 

1. Hearing DatE: APIUL 12 I 1993 Reporter/Tape No. CTAl 7 5151- 884 
175692 

2. Di str let Attorn ey: C_H_A_F_~L_E_S,,-' -'-B-'-P.::.=L=-:L=--____________________ OS 8 # 7 8 0 1 5 

3. Defense Attorney: SCOTT RAIVIO OS8#81093 

4. Defendant is convicted of the following offense: 

Offense 

ROBBERY II (Count I) I 
- Date of Incident 

10117/g2 
o Offense involved operation of a motor vehicle. I 

Defendant's: DOB __________ _ f,ODL APR ( 
I /"' 

[] Defendant IS unrepresented and knowingly waived CD V ns,eJ' 0 0 JOn,) 
l~ r i t::: T--, ' '''./ \J ".) 

[] Defendant waived two-calendar-day delay before sentencinQ. '-l:</,S';-,-. 

5. Defendant is: 0 in custody :ttl on recognizance ..,~ ' ..... : '.::,r? ey 
C on security release [] [J on sheriff's population release. ~~ ..... .J /::; r 

...,..., 'C.;;z.-:;!''; 

6. IT IS ADJUDGED THAT DEFENDANT HAS BEEN CONVICTED on defendant's plea of 

1iJ guilty. 
o no contest. 
o not guilty and verdict of guilty, by jury trial. 
o not guilty and finding of guilty, by court trial. 

7a. Defendant is acquitted of the following count: 

I 

J 
( 

! 

b. All other counts contained in the charging instrument in this case are hereby dismissed on 
Attorney in the interests of justice. 

8. The security posted is to be: 

---:\ 

motion o'f'ihe ~strict 

o applied to other court-ordered obligations owed by the defendant or surety in this or any other case, and the balance, if 
any, is to be refunded. 

o refunded to the person who posted it less the applicable security release fee. 

9. Defendant was advised of the right to appeal (DRS 137.020). 

10. Security on appeal (to guarantee the appearance of the defendant) 
o is set at $ (DRS 135.285). 
o is denied. 
o Bond on appeal (to guarantee payment of fines and costs (DRS 161.665) is set at $ ______________ (DRS 

138.135). 
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D!SPOSITION 

IT IS ORDERED THAT THE FOLWWllvG SEIHEt-lCE IS /MPOSED: 
1"1 [IEF-'L,FillJFiE ~;EUTEIJCE GF! f'RESUMPTI'JE ::;EUiE/y,E 
"._ Tjli~. ~:':::'-11i::llr_·~l: I~. b uUlalli_dli.-!J ("JI~I)d.nul{~', 

SGl 
(On or afier 11/1/89) 

:.' T/IJ~., s£::nl£:;r,c;'" i~, ,I dispusilicJI1c;1 rl8~Ji:jrlLJrr;, and tllf' [,l'LJrllln()~; sutlslarilldl arid [;ui'II;Jelliil~ reason:, CIS SU;J18C III 111e 18;:c,rcl 101 
li'II::, depar1 UlE: 

4 Trlis IS a r:.IIec,umptiv8 senlencc; TrIE: sentensing guideline gild coordlflaI8:: are _..c.t, ____ and 1 

1::. PROBATION 
~ [Jefendant is placed on probation for :3 6 rTiOnlrlo, sutlject to the standard c:onditions, an\, special conditions in. 
dica/8d on the Special Probationary Conditions attach8d heretc), and any financial obligations imposed in !r,C lv10ney Judgment. 

Defendant shall be supervised b~): 

[j Gregor-, Stat8 Corrections Division. 
CI Multnornah County Probation Office, 
D BeneI'I Probation. 
C This case is transferred to Judge _______________ for all judicial supervision of probation. 

X j\1ULTNOVJJI.H COUNTY DEPAETl"lENT OF COIv'lMUNITY COHRECTIONS 
13(a). IMPRISONMENT 

o A term of imprisonment for months, and a period of post-prison supervision for months. If the defen­
dant violates the conditions of post-prison supervision, the defendant shall be subject to sanctions including the possibility of 
additional imprisonment in accordance with the rules of the State SentenCing Guidelines Board. Defendant is committed to the 
custody of the Oregon State Corrections Department. 

c! A gun minimum of is imposed. ORS 161.610, 

o Defendant is found to be a dangerous offender. DRS 161.725. 

13(b1. The Coun recommends the Defendant enter the following Corrections treatment programs: 

C Social Skills Unit 0 Sexual Offender Unit 

:= Ivientally and Emotionally Disabled Unit o Drug and Alcohol Unit (Cornerstone) 

13(c). JAIL 
o fA jail term of ________ ; Defendant is committed to the custody of the Multnomah County Sheriff. 

the term is to: 
o commence immediately. 
o commence on _________ _ 

ii. and, as provided by DRS 137.520: 
o work release authorized. 
o passes as authorized by counselor. 
o release on pass, furlough, leave, work, or educational leave prohibited. 

The sentence to imprisonment or jail is to run: 
o concurrently with _______________ _ 
o consecutive to _______________ _ 

o with credit for all time served. 

13(d). FINE 
Defendant shall pay the fine, if any, fisted in the Money Judgment. 

13(e). OTHER ___________________________________ _ 
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SGL 
10ri or atl er 11/1/89) 

MONEY JUDGMENT 

,IU[JC,I.1EIH DEBTCJFI DEFEI~[)p,l,n 

E, RESTITUTION 
L Restitution will be olcJr:ereo wllell lilE. 3rrlour11 I~" delermrned 

- RestiluliDrr i~ ordered fJC)W Ie HltC, per,,;cJrl~. named tJeiDW laddresseE, should be S8m by sepaI31f:' covel ll' CflnJlrlCiI Oep3nmerrt) 

NAME CL,l>,IM NO. 

(1 ) 

(2) 

5:7:'0 COmplC:Ilsatur\' Fine 

(3) 

(4) 

Victims are to be paid so: 
D they are satisfied in the sequence listed. 
o each receives an equal amount of each payment made. 
D each receives a proportional amount of each payment made. 

16. OBLIGATIOl\) 

-(1) Penalty Assessment (CIC) .. ,. " .... . 
(2) Restitution (REST) ................ . 

(3) Indigent Defense Recovery (IDRC) . 
(4) Fine (FII~E) .. COE1pel~s a.~~rJl 

'(5) BPSTIBP.~Si ................ . 

'(6) DUll Convictiorl (Dlv4VC) .. 
'(7) DMV Records (MVRA) 
• (8) Jail Assessment (CJAS) ............ . 

(9) Other: Unitary p"~,sessment 

--------------------------- ........... . 

------------_ .......... .. 

TOTAL MONEY JUDGMEIH .. 

5; 

5; 
5; 

$ 
5; 

5; 

5; 

5; 
5; 

$ 
5; 

TOTAL IMPOSED 

350 
750 

85 

a;l,185.00 

WAIVED 

o 
o 
o 
o 
o 
o 
o 

• Unless a waiver is indicated, those fees and assessments marked are to be imposed administratively if the amount is lett 
blank, and will be a condition of probation, and will not be subject to judgment docketing. 

17. PRIORITY OF PAYMENTS 
D As listed in Section 16. 
o As follows: 

18. TERMS OF PAYMENT: The amount of the money judgment is: 
o suspended until defendant is released from custody. 

o to be paid immediately. 
o to be paid in full by ________ _ 

[]:. to be paid in installments of.$ per month, beginning on per p.o. and due each month thereafter on 
that date until satisfied. Compensatory fine paid first; 
D restitulion is joint and several with defendant(s) in case(s): 

APRIL 13, 1993 
DATE OF JUDGMENT 

s,:2it;?-------------
MICHAEL H. MARCUS 

Name of Judge Typed or Printed 
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SGL 
(On or after 1111/89) 

SPECIAL CONDITIONS OF PROBATION 
IT IS ORDERED THAT 1 HE FOLLC,WINC:; COIWITIOIJ::, ()F PR08ATI0t~ REFERRED TO I/'J SECTIOf~ 1.:.' t.R~ IhIifJOSED: 

. "(I 'l [" rt=':=:I~r'\I't-:d 
19. Ii i" oroered ttlElllhr:: delr"ndanl o;ervr:-- Elluldl (,: J c, - /.1.1 cuslcldy unil" rn d (.clllecllC>rJdllacilr!v e,r ac, part cd rJ cUc;1(lcly 
program ac· set forth In thl:. section, and Dr::fendant Ie:. cornrnrtlecJ le. :ilt: cu:.lOdy ui !r,P 2tf)pIUrJfldlr:-- !:,ul_lervl,,'~.r)- Elulrl~,r :Iy 

Q.--- cUSlody unilo Ir, Jail. 
i. II'IE: term is to: 

C! commence immediately. 
::=r commence on 

ii. and, as provided by ORS 137.520 
C! work release aulrlorized. 
o passes as authorized by counselor. 
C! release on pass, furlougrl, leave, work, or educational leave prohibited. 

Hie court finds that space is available and that the defendant is eligible for the programs indicated below: 

b. ____ custody units at a work release center. 
To be served as follows: ________________________________ _ 

c. ____ custody units at a 24-hour residential custodial treatment facility: 0 Drug 0 Alcohol 0 Mental Health 

o treatment. 

To be served as follows: ________________________________ _ 

d. ____ custody units at a restitution center. 
To be served as follows: ________________________________ _ 

8. ___ _ custody units at a community service center: ________________________ _ 

To be served as follows:_-'-______________________________ _ 

t. custody units of house arrest. 
To be served as follows: ________________________________ _ 

g. ____ custody units ot community service work (each custody unit equals twenty-four hours of community service). 

To be served as follows: ________________________________ _ 

h. ____ custody units at 

To be served as follows: ________________________________ _ 

20. OTHER SPECIAL CONDITIONS OF PROBATION: 
a. 0 submit to polygraph examination by a qualified polygraph examiner designated by the court or probation officer under 

terms and conditions as tollows: 
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SGL 
(CHi DI after 11/1/89) 

[, ~-:::. IJIICJlcl·CiL' "I, rJICDhOI tiviJllIClllCJrl allel ,;uk;",qur"nll,' l':II1C,: alld succe",;iull\' complete all ",Icc,rlc'] titlatmcilit plcJQlam 
=-L:~,i';;=PICliC--;(j LJ'r r: r![~Jt){jtICJII Co!!I~~·~~. 

c. :_' u II:::JUgCi d ur ug ",vai UCl IIUI, Cliid "u b,;tequcIII: I ') 8m tel arle] s Uc.~ eel,; I ully ",mr,lcilE: iJ druQ 118d, Ilierl! iJI [1::Jia rl", CJl;',';:J 1-; a 1 ed tlY " 
Plot'311CJii cdilcer . 

d. Ci urldelgc, ,1 mental heclilt, evaiuation anel suhsequently 81itel allO 5uc:ce5:siuily complete a menIal health t18211Tlerl! plc,grClfTI 
designaled by d plobatiol-, oilicer. 

e, ~ abstairl from the use 01 possession oj Intoxicants. 

j 0 ~;ubmlt tel random urinal\'sis at Ihe direction of a probation oiilcer. 

g. 0 relrain Irom knowingly associating With persons who use or possess controlled substances illegally, and from frequenting 
places where such substances are kept or sold. 

h. 0 refrain from knowingly associating with: 

o co-defendants or crime partners_ 

o persons known by the probationer to be engaged in criminal activities, 

o person under the age of years, except under specific circumstances specified in writing by a probation officer, 

o other deSignated person(s): 

i_ 0 take antabuse if medically approved, 

i- [] submit to breath test or blood test to determine blood alcohol content upon request of a probation officer having reason-
able grounds to believe the results would disclose evidence of a probation violation. 

k_ 0 neither own, possess or control any firearm or any other weapon specified: 

1_ [j submit person, residence, vehicle and properly to searcrl by a probation officer having reasonable grounds to believe that 
such a search will disclose evidence 01 a probation violation. 

m_~ pay probationary supervision fee oj $---=2,,-,:J,,--~ __ per month. DRS 423_570_ I while employed; 

n, XJ other special conditions of probation: 

Page 5 of 5 Case # C 9 2 11- 3 6 7 6 4 

Original: Court Blue: D.A. Green: Probation Yellow: Defense Attomey Pink: Jail Gold: Judge's File 

23-07E 11/89 



(;UU;·.~· ~ .. )j. \,,:, : .• v 

~ ; ; ~~ .. ~. ;.~ ,. ~ 

0,0 lin '(: PH !'" tt'i 
I.) \. .... ;.. .. ':...- ~ ~.} \ \. 1'" •... '..} 

STATE , ::. 

BY ____ ._ .. _. __ ... __ ,._, ________ , ___ . _____ . 
IN THE COURT OF APPEALS OF THE STATE OF WASHlfNGTON 

DIVISION II 

STATE OF WASHINGTON, 
Respondent, 

v. 

JERALD W. DAVENPORT, JR., 
A ellant. 

STATE OF WASHINGTON) 
: ss 

COUNTY OF CLARK ) 

No. 38611-9-11 

Clark Co. No. 00-1-02097-0 

DECLARATION OF 
TRANSMISSION BY MAILING 

On .::kl~ I Lf , 2009, I deposited in the mails of the 
United States of enca a properly stamped and addressed envelope directed 
to the below-named individuals, containing a copy of the document to which this 
Declaration is attached. 

TO: David Ponzoha, Clerk Jeffrey Ellis 
Court of Appeals, Division II Attorney for Appellant 
950 Broadway, Suite 300 Law Offices of Ellis, 
Tacoma, WA 98402-4454 Holmes & Witchley, PLLC 

705 Second Ave., Ste 401 
Seattle, WA 98104 

Jerald Davenport 
DOC #708898 
Stafford Creek Corrections Center 
191 Constantine Way 
Aberdeen, WA 98520 

DOCUMENTS: Brief of Respondent 

I declare under penalty of perjury under the laws of the State of 
Washington that the foregoing is true and correct. 


