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'
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON, .
' o T - P B
Plaintiff, NO. (e fa s E NS ]
s ORDER ON O_MNIBUS HEARING

CE | CHARGE: A'el Lier, Touid 2 fz2)

. »*"'A'J‘!:‘ TS ' . , ) . .
i o R TRIAL DATE: _/¢ /4 / 07
: =% Defendant. R
i : ' OOR

THIS MATTER havmg come before the court for an Ommbus Hearlng, the State represented by: .

tr"sbr* L0 Heannd , and the defendant being present and represented by

R VI t ;
R : ool : '
MRS :;’i‘s -

1. Regardmg PROSECUTOR’S OBLIGATIONS THE DEPUTY, PROSECUTING ATTORNEY STATES that at
1 * least seven days pr10r to this order:
’ pf‘] The Prosecutor provided to defendant a complete list of the defendant’s cr1m1na1 convictions.
[4] The Prosecutor has provided to defense all discovery in their possess10n or control, pursuant to CR 4. 7(a)
: 3({ i [ ] The Prosecutor has contacted law enforcement agencies to request and/or obtain any additional
- supplemental police reports, forensw tests, and evidence and has made them ava11ab1e to defendant or
defense counsel.. The State is aware of the following reports, tests or evidence which has not been made

avallable to the defendant:

{+] Prosecutor has reviewed the discovery and criminal history and made an offer to the defense.

If prosecutor has not checked every box in this section, the court makes the following order:

2. Regardmg DEF ENSE ATTORNEY’S OBLIGATIONS DEFENSE COUNSEL STATES that at least two days

pr10r to this order:

[+ Defense attorney has met with the defendant about this case. EX H IBIT j_

A4 oF 3

- ORDER ON OMNIBUS HEARING - | (Rev. 3/08)
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ook

M Defense attorney has received a pl‘ea Offer from‘the State.” © s ‘ —
[}(Defense attomey has rev1ewed the dlscovery and the crlmmal h1story A
i i ] Defense attomey has ngen d1scovery to prosecutor T T i

If defense attomey has not checked every box in thIS section, the court makes the following order:

L

L

v -
. T

W
i R i Sy

3. Regarding DISCOVERY The parties agree that Drsco( ery is COMPLETE}NQ\COMPLETE IN THE

FOLLOWING RESPECTS ‘ - \w....m... / o -*f

R

[ 1 DISCOVERY st be cdmpleted by:
4. Regarding GENERAL NATURE OF DEFENSE: Lk
: The Defense states that the general nature of the defense 1s: i ‘ ‘ ,
MGeneral Demalv [ 0 ]Consent o o - o S |
S Ahbl y 17 Diminished Capacity ' - v
[']_Insamty [ ]Self-defense IR R TR T

[ ] The statements of defendant will be Offered in the State s case in rebuttal Only

[ ] The statements referred to in the State’s discovery will be offered and: m““ W

[ 1 May be adrmtted 1nto evidence wrthout a pre-trlal hearing, by stipulation of the partres

{ ] A 3.5 cogference is required and ls estlmated to require (mm/hr) and is set for

u ! %

6. Regardmg PRIOR CRIMINAL CONVICTIONS OF THE DEFENDANT, the partles agree that 1f defendant

» v' testlﬁes at trial: ﬁ : : : Ca 1:
/'>, [ [}:} If the defendant testlﬁes at tnal the prior record Of convnctlons contalned 1n the State’s discovery \_.
L [ Twill §] w1Il not be (stlpulated to) by the defendant w1th the followmg exceptions:

K

{ ]There are no pnor known convictions at this time. State will advise defendant promptly if it learns of
" prior conv1ct10ns '
7. Regardmg SUPPRESSION OF PHYSICAL EVIDENCE OR IDENTIFICATION the parties agree that:
L ]‘NO motion to suppress physical ev1dence or identification will be filed. -
Or THE COURT ORDERS THAT:

[ ] Defendant s written motion to suppress shall be filed by , . The State’s
response shall bé filed by ~___: Testimony will/will not be required-..f"'!
[ T-State’s written motion to suppress shall be filed by By . The Defendant’s
| EXHIBIT Z
ORDER ON OMNIBUS HEARING -2 - Rev. 3/08) 2 0F 3
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S 'l response shallbeﬁled by - 3 L e S Testlmony will/will not be requlred
' 1 8. Regardmg OTHER PRE- TRIAL MOTIONS No add1t10nal motlons are ant1c1pated except E e

PR N B ER

[

' Br1eﬁng schedule Afﬁdavrts and br1efs of the movmg party must be served and ﬁled by

Responswe Brief must be served and filed by - - S ; . i

o The heanng will last about ‘ a 7 (min/hr)'v
" . Regardmg TRIAL R o :
S AR ‘a. The tr1al will be [}ﬂ]ury [ } non-jury, and will last about a L day's.

b. JIsan 1nterpreter needed: [No | ]Yes Language: . - : - (If an interpreter is
needed State w1ll call interpreter services at®xt. 6091 ’ v '
- 10. Regardmg WITNESSES

ok There w1ll be out-6f- state wrtnesses [ Jyes [)E]no rort W

A child competency or chrld hearsay heanng is needed [ ]yes w

[T

St_ate: G : L
o ;[‘;q All w1tness have been d1sclosed

{ 1A Wrtness Lrst has been ﬁled B R
~A"W1tnes{s hst must ‘be ﬁled by 2 \"!’_p»u"" wonfore ’“i"i?*‘;“l'gi.

] All 'v',;itng‘sses 'h_ave been disclosed. :
TA Wit % Zss"List has been filed.

' M A w1tness llSt must be filed by: z_ o "_’ LW ke e ‘é ’ Nwet

- [ ] Defendant needs a competency exam1nat1on.

\

g ‘[ ] Defendant 18 applymg for drug court.

M"t‘ [ ] Defendant is: seekmg an evaluation whrch may necessitate a cont1nuance L

‘n Tlie Court sets a Status Conference for _ : -+ (date) for the purpose of

e 13 Other ordersi

-~.v..u_. [E - ) s
""7:"3,' sl J/\«..w.-« < »’I e

e i S i)

Defendant 'S Attomey/Bar #TTR L .,;:;"‘ L o Proéecu;mg Attorney/Bar # =e ».1 5

ORDER ON OMNIBUS HEARING - 3 ®ev o - EXHI 2/ 7’ L
G | o | 2.0F S S
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930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402

March 2, 2009

Office of Disciplinary Counsel
Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, Washington 98101

To whom it may concern,

This is in response to a grievence, 09-00262, that was filed against me by Ricky Davis. 1
am a deputy prosecutor with the Pierce County Prosecuting Attorney’s Office. I was the
deputy prosecutor assigned to handle State of Washington v. Ricky Dean Davis, 08-1-
01805-1. The charges in the case were one count of residential burglary and two counts
of second degree theft. The case went to trial in December 2008 and the jury found Mr.
Davis guilty of the charged offenses.

In Mr. Davis’ grievence he simply states: “My complaint is on Mr. Williams for
withholding exculpatory evidence in my favor until after trial was over even though I
went on record before trial asking for it.” I cannot respond to this allegation because Mr.
Davis gives no specifics. [ would never intentionally violate my obligations when it
comes to providing discovery to a defendant. Although Mr. Davis cannot specifically
identify what exculpatory evidence I allegedly withheld, I can unequivocally state that
the State had no exculpatory evidence in its possession during this trial. To the best of
my memory, Mr. Davis never went on the record claiming any sort of discovery
violation.

I would also note that Mr. Davis was sentenced in this case on February 28, 2009. His
allocution was quite lengthy but he did not raise the subject of this grievence at any point.
In addition, I would also note that during the criminal proceedings in this case, Mr.
Davis’ attorney had significant concerns about his client’s competency. Mr. Davis was
sent to Western State Hospital before ultimately being found competent to stand trial.

In closing, I did not violate my obligations under the Rules of Professional Conduct.
Davis received a fair trial and his grievence against me is without merit. I will of course
be happy to provide a more thorough response if Mr. Davis provides a more specific
accusation. Please do not hesitate to contact me with any further questions.

FXHIBIT 2
| oF 2.



Sincerely,

J ejssg@ms

Pierce County Deputy Prosecutor, WSBA 35543

EXHIBIT 2
| oF 7



930 Tacoma Avenue South, Room 946 R

Tacoma, Washington 98402 REGE\\; EQ
WsBA OFFIE OF

April 8, 2009 DISCIPLINARY COUNSEL

Office of Disciplinary Counsel
Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, Washington 98101

To whom it may concern,

This is my second response to a grievence, 09-00262, that was filed against me by Ricky
Davis. Mr. Davis’ initial grievence did not specify the evidence that he alleged I
withheld from him. He has now provided detail to his allegation. According to him, I
withheld page 2 of a document entitled, “statement of arresting officer and preliminary
finding of probable cause.” The document was filled out by the police officer when he
arrested Mr. Davis and booked him into the county jail. It was filed with the Pierce
County Superior Court after a judicial finding of probable cause was made.

The Pierce County Prosecutor’s Office numbers all discovery. The document at issue
was numbered 30 through 32. I have included a copy of the document. This document
was included in discovery that was provided to Mr. Davis’ attorney on May 2, 2008.
Copies of the discovery distribution declaration and discovery distribution receipt are
included as well. I would note that at this time, I was not the deputy prosecutor assigned
to handling this case. I was assigned this case in approximately August 2008.

It was not until after trial that I learned Mr. Davis supposedly did not have a copy of page
2 of the document at issue. I immediately provided a copy of this page 2 to defense
counsel. As you can see, page 2 provides no information about the case. It is unclear to
me why Mr. Davis seems to think that page 2 of the officer’s declaration contained a
photograph.

In closing, I again maintain that I would never intentionally violate my obligations when
it comes to providing discovery to a defendant. I did not do so in this case. Please do not
hesitate to contact me with any further questions.

Sincerely,

Jesse Williams

Pierce County Deputy Prosecutor, WSBA 35543

EXHIBIT 3



and trial testimony that she had no involvement with Stahl’s home prior to April 11. In
total, I believe the photograph only worked to incriminate Davis.

It’s worth noting that I chose not to raise the photograph issue at trial because (1) it was
given to defense counsel just prior to trial beginning, and I therefore felt it was only
equitable not to raise it; (2) I believed the case was solid from an evidentiary standpoint;
(3) I could not say with absolute certainty that it was Stephenson; and (4) it was
potentially inadmissible under ER 404(b) as other uncharged misconduct.

Lastly, I think it’s worth noting that the subject of Davis’ bar complaint, either the
photograph or page 2 of the “statement of arresting officer and preliminary finding of
probable cause,” was never raised on the record before the trial judge. Davis does state
that it was raised once at a very early stage of the criminal proceedings but I have no
notes that can confirm that and it most certainly was before I was the assigned deputy
prosecutor on the case.- The issue of the photograph was discovered just priorto the
commencement of the trial and it never was subsequently deemed by the defense an issue
that needed the court’s attention. I find that particularly telling because Davis personally
addressed the court numerous times with issues that concerned him. Further, it should be
noted that Davis has had two sentencing hearings, February 27 and May 27, 2009, and at
neither hearing did Davis raise the issue or subject matier of this grievence. He did at
both hearings address the court at length.

In closing, I again maintain that I would never intentionally violate my obligations when
it comes to providing discovery to a defendant. I did not do so in this case. I believe this
is amply reflected by my responses. I treasure my job and serve every day with the belief
that while criminals should be punished harshly, justice dictates that they receive the
fairest of runs throughout the criminal proceedings against them. I would encourage the
state bar to contact my supervisors if they have any questions about my character. Please
do not hesitate to contact me with any further questions.

Sincerely,

O

Jeske Williams
Pierce County Deputy Prosecutor, WSBA 35543

EXHiRIT ¢
2o 2



930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402 HEQE §\LFE. 3./
oL ¢ 20091
\cE O
July 1, 2009 Disgiﬁc\\lig’ COm NVEL

Office of Disciplinary Counsel
Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, Washington 98101

To whom it may concern,

This is my third response to a grievence, 09-00262, that was filed against me by Ricky
Davis. To answer the questions posed by letter dated June 2, 2009, I think it best to
summarize the testimony and evidence presented at trial. I want to emphasize at the
outset that my memory regarding this case is somewhat limited. I handle a large number
of cases, including those that go to trial, and so while I am confident in my memory of
the Davis case, I cannot give 100 percent certainty to the details of it. What follows are
the details as I best remember them.

According to the State’s evidence, Cynthia Stahl was in the hospital for a protracted
period and her daughter, Angel Powell, checked on her house in the interim. Powell
lived next door. One day, Powell noticed the backdoor to Stahl’s home was open. She
did a cursory check inside and noticed nothing out of the ordinary.

Approximately two days later, on April 11, 2008, in the middle of the day, Powell again
noticed the backdoor open. She walked inside to find Davis nervously looking out a
window, serving as an apparent lookout, while his wife, Dawn Stephenson, was rooting
through a pile of mail. Davis and Stephenson were strangers and had no right to be in the
home. The two appeared shocked by Powell’s presence. Powell demanded to know what
the couple were doing but they ran out the front door of the home without saying a word.
They were apprehended within minutes by law enforcement. In Stephenson’s pocket
were two of Stahl’s access devices: one a bank card just issued to Stahl that came from
the mail that Stephenson was rooting through; and the other a Mervyn’s credit card left in
a bedroom filing cabinet that Stephenson and/or Davis rifled through. There was also a
paper in Stephenson’s pocket that contained handwritten notations for Stahl’s personal
identifying information.

At the time of the incident, Davis was serving the community custody portion of a DOSA
sentence. Davis’ defense was that he was not serving as a lookout, he thought
Stephenson had permission to be in the home, and he had no idea she was there to steal
anything. He did however admit that he knew she was a methamphetamine addict, she

FXHIRIT Y
| oF 3



was high on methamphetamine that day, and had a history with identity-theft-related
crimes. Stephenson testified consistent with Davis’ defense.

Davis’ grievence accuses me in passing of withholding a blurry ATM photograph that
depicted a female, sometime in the middle of the night on April 9, using an access device
belonging to Stahl. I remember the photograph but I cannot find it in my case file. The
photograph was provided by a bank as part of restitution documentation collected by a
victim advocate with our office. It was not part of the police reports and other
documentation collected by law enforcement that are turned over to defense attorneys and
relied on by prosecutors in preparing trial. Victim advocates in our office are generally
responsible for handling all restitution-related matters. Deputy prosecutors are rarely
involved in this process. I would note that the victim advocate for this case has since left
the office and I am unable to ask her if she knows what happened to the photograph.

The photograph depicted a female accessing an account different from the two access -
devices found on Stephenson’s person. It was obviously not for the Mervyn’s credit card.
As to the other credit card, Stahl testified that it had just been issued and it came from the
mail that Powell saw Stephenson rooting through. Also, the photo was at night while the
burglary and arrests occurred in the middle of the day: And there was no time for |
Stephenson and Davis to use the credit card beiween the time they were caught by Powell
and then subsequently arrested.

I believe I discovered the photograph on the day of trial. It had apparently been
overlooked by myself and the prior deputy prosecutor. The photograph appeared to be
Stephenson but I could not be entirely confident of that. The conclusion I reached was
that Stephenson, Davis, qrid/or an associate had been responsible for the pre-April 11
break-in at Stahl’s home. ' They stole an access device and subsequently were caught on
camera accessing Stahl’s account. ‘Davis and Stephenson, either aware or responsible for
the prior incident, then returned on April 11 to obtain additional documentation and
access devices to perpetuate further theft and fraud.

As soon as I discovered it, I brought it to the attention of Davis’ attorney, Jeffrey Kim
WSBA # 33634. Irespect Mr. Kim and believe him to be an excellent attorney. Mr. Kim
then discussed the matter with Davis. At no point did either Mr. Kim or Davis find the
issue necessitated addressing on the record in front on the trial judge. Nor did either Mr.
Kim or Davis ask for a continuance to investigate this matter; I surely would have been
agreeable to such.

I do not want to speak for Mr. Kim, but an educated guess would tell me that he chose in
part not to mention the photograph at trial because it contradicted the story he was being
told by Stephenson. Mr. Kim made a tactical decision to stake the defense solely on
Stephenson’s testimony; Davis did not testify, presumably because of a long criminal
history that included multiple offenses admissible under ER 609. If the jury believed that
Stephenson was depicted in the photograph, and therefore involved with the pre-April 11
break-in, it made it less plausible that Davis had no idea what his wife was up to on April
11. Likewise, the photograph would have contradicted her pretrial interview statements

EXHIBIT Y
2 pF 3



| D Tc
PROBABLE CAUSE

IN THE
JUVENILE COURT OF THE STATE OF WASHINGTON
DISTRICT COURT OF THE STATE OF WASHINGTON
MUNICIPAL COURT OF THE CITY OF TACOMA

%J SUPERIOR COURT OF THE STATE OF WASHINGTON
]
]
]

] MUNICIPAL COURT OF THE CITY OF

(
[
[
(
[

STATEMENT OF ARRESTING OFFICER and
PRELIMINARY FINDING OF PROBABLE CAUSE

STATE OF WASHINGTON )
) ss. NO.

County of Plerce )

(Type or Print)

Comes now (Name)  “TyimotTpy R CARsR . ,
(Agency)  JAcernn  Pouce  DEP4Limem ; Law Enforcement Officer, and states
that the following person was arrested by this officer at the following time and place:

‘Name : DA\)'IC,# RI3cuy YEAN - ;

- DOB -3¢ ;.Sex ™ —;Race W/ ;

Date and time of arrest Uin{od 3¢

Place of arrest 1706 iy $. Gaad 4T TACom A

Incident No. OBl o6yl

Listed Booking Charges R CYT0E~TIAL  BuRGLARY

The above individual was arrested for the listed charges based upon the
following facts and circumstances:
ARRESTES  WAS  SBSERVED  Tasipe THE  wicTTon's RESEDZmvc
AT 9413 5. sy 55 A3 3y v~/ ,wko Is Ao Tee VR s
DAUGIER . R AFTER T conATED  ARpesigpr AT tue  pi7oo Beoc
Oli S QLI sT R \AILTA/ESIS FosrvrvEly I0 D AQResTEe A fMULU§
BEEV Tastoe Vierzms AdRimedt.

Incident No. g (O) OGA N\ : , Page No. |

o BXmBIr s

AT, I oF %

DI



02/27/2009 10:12 FAX 253 798 7308 PROSECUTOR . doo1
v ey, 'S ) .
~ . ",

A“‘ " S : ( Continued )

I cer ify (or declare) under penalty of perjury under the laws of the State of
‘Washington that the foregoing is true and correct.

vlnlog TAcomn \ASHEAG fort/ % P @dn  [dosves
(Date and P’ ace) ‘ ‘ (Signature)
Incident No ©8 o) 0&a L , page No. 2

EXHIBIT 5
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PRELIMINARY FINDING RE: PROBABLE CAUSE

The undersigned jud ge, having examined the statement of the arresting officer
attached hereto, FINDS:

M PROBABLE CAUSE EXISTS AT THIS TIME

1) There is probable cause to believe that one or more of the crimes listed as
Booking Charges, to-wit:

or other crimes in lieu of or in addition thereto, were committed; 2) There isvprobable
cause to believe that the named individual committed such crimes.

This finding is subject to review at the arraignment or the preliminary appearance
of the named individual in court.’

Based upon the above findings, the custody personnel normally used by the
arresting law enforcement agency are authorized to hold the named arrested individual in
custody upon the normal booking conditions set in such offenses. The named arrested
individual shall be brought before (or ordered to appear at if released) the appropriate
court during normal court hours for arraignment or prehrmnary appearance as required by
the Washmgton Rules of Court

[ JPROBABLE CAUSE DOES NOT EXIST AT THIS TIME

Probable cause riot existing at this time, the custody personnel normally used by
the arresting law enforcement agency are directed to release any hold upon the defendant
based upon the listed booking charges and release the defendant if there are no other
warrants or holds. If other warrants or holds exist, the defendant shall be held only upon
the conditions thereon.

This finding does not preclude the prosecutlng agency from filing formal charges
at a Jater time.

DATED this /27 dayof 4 D2l 20 28

TIME _ Ao ( ;QMA

Mﬁ-ﬁwﬁ\

JUDGE

Incident No. CHIoNOCY , page No. 3



INTHE SUPERIOR COURT FOR PIERCE COUNTY WASHINGTON

i

State of Washln ton, : ;
L Plaintiff } " NO. 0%-1-01%0%|
R‘ ‘M"’ D°‘"5 . ' SCHEDULING ORDER
' Defendant -7 ' :
ITIS HEREBY ORDERED that : 4 a
1. The following c@urt dates are set for the defendant _
Approval No 7 --Hearing Type ‘Date : Time. _.., Courtroom
[: 1 Pretrial Conference 20 - AM/PM -
{ 1 Omnibus Hearing ; 20 | 8:30 AM
[ ] Status Conference T 200 | 830 AM ‘CDPJ
‘ ~ [ IMotion (Describe): - - .- 200 AM/PM ' CDPJ
[ 1TRIAL 2,20 | 8:30 AM_ | CDPJ
B Corpelmey e |~ (-5~ 200% | 130 AMRMY[ CBPT
111 G e 200 AM/PM " -
2 Movmg papers due:’ _ Résponsive brief due:

3. The defendant shall be present at these hearings and report to the courtroom indicated at
930 Tacoma Avenue South, County-City Building, Tacoma, Washington, 98402

FAILURE TO APPEAR WILL RESULT IN A WARRANT BEING ISSUED FOR YOUR ARREST.

4 M DAC; Defendant will be represented by Departrnent of Assigned Counsel.
#1 1 Retained Attorney; Defendant will hire their own attormgy or, if indigent, be Screened
(1nterv1ewed) for Department of Assigned Counsel A{)p(omtment

Dated K Mty aol

T . . . ’
Co ecéived: v s g
. e o
- * ki i e
Def\enda - 4
/’/ N ) pd
/‘M e v e
| (_v-ﬁttomqy/f,ox,(pef%ndam/Bar # 23.3Y P\o@c@omeyﬂaar # 355U
.. N:\Administrat \Word Excel\Crmnnal Matters\Cnmmal Forms\Revised Scheduling Order TFT 12-18-03.doc ‘ Z-2803 (2/05)

| - ATTACHMENT b



OFFICE OF DISCIPLINARY COUNSEL

Erica Temple direct line: (206) 727-8328

Disciplinary Counsel fax: (206) 727-8325

July 23, 2009

Ricky Davis

HL2Y2L872
OIS0

M Unit A-33L

Airway Heights Corrections Center
P.O. Box 2049

Airway Heights, WA 99001-2049

Re:  Grievance of Ricky Davis against Jesse Williams
WSBA File No. 09-00262

Dear Mr. Davis:

This letter is to advise you that we have completed our investigation of your grievance against
lawyer Jesse Williams and to advise you of our decision. The purpose of our review has been to
determine whether sufficient evidence exists on which to base a disciplinary proceeding. Under
the Rules for Enforcement of Lawyer Conduct (ELC), a lawyer may be disciplined only on a
showing by a clear preponderance of the evidence that the lawyer violated the Rules of
Professional Conduct (RPC). This standard of proof is more stringent than the standard applied
in civil cases.

Based on the information we have received, insufficient evidence exists to prove unethical
conduct by Williams by a clear prenonderance of the evidence in this matter. Therefore. we are
dismissing the grievance. Our decision to dismiss the grievance is based on a review of your
original grievance received on February 12, 2009, William’s March 2, 2009 response, your
March 27, 2009 comments, William’s April 21, 2009 response, William’s July 6, 2009
supplemental response, and your July 20, 2009 response. We also reviewed documents filed in

Pierce County Superior Court, No. 08-1-01805-1, and interviewed Jeffrey Kim.

You were a defendant in Pierce County Superior Court. Williams was one of the deputy
prosecuting attorneys assigned to your case. You believe that Williams failed to provide your
counsel with certain documents as part of discovery.

On April 14, 2008, you were charged in Pierce County Superior Court with two counts of Theft
in the Second Degree and one count of Residential Burglary. The public defender assigned te

SXHIRIT 7 1+ 3
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Ricky Davis
July 23, 2009
Page 2 of 4

your case was Jeffrey Kim. Your jury trial was held in December 2008. You were convicted on
all counts and sentenced on February 27, 2009.

You state that Williams failed to provide a document as part of discovery, described as the
second page of an officer’s declaration of probable cause. Williams states that his office
numbers all discovery. Page two of the officer’s probable cause declaration relating to your
arrest was numbered page 31. William’s records show that a copy of this page was provided to
your attorney on May 2, 2008. We reviewed this page, and it appears that there is no
information about your case on the page, other than the officer’s signature.

However, you believe that there was another document, also the second page of a police officer’s
probabie cause declaration, which was improperly widiheld from you. This page contained a
photo of a woman using an access device at an ATM machine. You saw this page in William’s
file on the day of your trial. - I

. Williams states that on the day that your trial began, he discovered the photograph in his file that
had been, “overlooked by myself and the prior deputy prosecutor.” Williams states that this
photograph was provided by a bank as part of restitution documentation collected by a victim
advocate with his office. It was not part of the original police reports and other documentation in
your case. Williams states that as soon as he discovered it, he brought the issue to the attention
of your attorney. He states that Kim discussed the issue with you and did not address the issue
on the record to the trial judge, or ask for a continuance.

The basic facts of your case were as follows: Cynthia Stahl was away from her home for a
protracted period of time. Her daughter Angela Powell checked on the home and noticed the
backdoor open, but did not notice anything out of the ordinary. Approximately two days later,
on April 11,2008, Powell found the door open again. She observed you in the home acting as an
apparent lookout, and your wife, Dawn Stephenson rooting through a pile of mail. You and
Stephenson were strangers to Stahl and had no right to be at the home. Police were called,
apprehended both of you minutes later, and found a bank card and Mervyn’s card on
Stephenson’s person.

Your defense at trial was that you thought Stephenson had perrnlssmn to be in the home and that
you had no 1dea she was there to steal anythmg ' “

The photograph that Williams did not orlgmally turn over depicted a woman that appeared to be
Stephenson but Williams states that it was unclear. The unidentified woman was using an access
device, belonging to Stahl, at an ATM machine on the night of Apr11 9, 2009 Plesumably this
was stolen from the home on the ﬁrst date 1hat Powell found the door open.

Williams contends that the photograph was not exculpatory in nature, and in fact could have
been used by him to contradict the defense theory of the case. Williams also states that he did
not introduce the photograph at trial because he had just provided it to the defense, did not
believe it would further add to his already strong case, was not absolutely sure the photograph
actually depicted your codefendant, and may not have been admissible anyway.
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Kim did not believe that Williams intentionally withheld this piece of evidence However, Kim

guard and was unsure if it could have been considered exculpatory.

RPC 3.8(d) states that a prosecutor in a criminal case shall make timely disclosure to the defense

of all evidence or information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense.

Criminal Rule 4.7(a)(4) extends the prosecuting attorney’s discovery obligations to material and
information within the knowledge, possession or control of members of the prosecuting
attorney’s staff. A prosecutor is not charged with constructive notice of all of his county's
records, but 1S required to disciose information: within ihe knowiedge, posscssion or conirol of
members of his staff. State v. Frederick, 32 Wash.App. 624, 648 P.2d 925 (1982), review
granted, remanded, 100 Wash.2d 550, 674 P.2d 136.

In this case, we do not believe that we could prove, by a clear preponderance of the evidence,
that Williams knew of the existence of the photograph and intentionally withheld it from the
defense. We also do not believe we could prove, beyond a clear preponderance of the evidence,
that the photograph was exculpatory.

However, we believe that a photograph that may depict an accused co-defendant in possession of
stolen property belonging to the same victim two days prior to the date of your arrest rrﬁght have
been used to frame your defense in a different light, and so could possibly have been considered
exculpatory. A prosecutor must disclose relevant evidence if it is reasonably possible that the
evidence will be used during any phase of the trial. State v. Cole, 117 Wash.App. 870, 73 P.3d
411 (2003), review denied 151 Wash.2d 1005, 87 P.3d 1185. A prosecutor must resolve doubts

regarding disclosure in favor of sharing the evidence with the defense. Id.

As discussed above, from the available evidence, we share the concern you have expressed about
the conduct of lawyer Williams. We wish to emphasize to Williams that he is ultimately
responsible for ensuring that any evidence, whatever the source, that could be considered
CAeulpaLmy must be plOviacu to thie derfense i a Lhuuy maniicr, and that the Criminal Rule
extends this obligation to all members of his staff. Although this letter is not a finding of
misconduct or discipline, we wish to put Williams on notice that, in the future, care should be
taken to try to avoid this type of situation. Although we are dismissing this matter, we believe
that good cause exists for long-term retention of the file materials and we will oppose any
request by Williams for destruction of the file under ELC3. 6(b) until five years from the gate §of
this letter.

Disciplinary Counsel
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