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L Josery FansquirLo Je, have received and reviewed the opening brief prepared by my -
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. 1
understand the Court will review this Statement of Additional Grounds for Review when my appeal is
considered on the merits.

Additional Ground 1

7;ERE UIAS INSUEFICIENT EVIDENCE 70 SUPPORT A FiiNDING oF GUILT FoR THE CHARGE.
OF UMNLALQFIN. POSSESSION QF A FIRERRM _COMNTAINED N CoUNT I,

Additional Ground 2

/HE STATE WAS RELEVED OF ITS BYRDEN TO PROVE EVERY ESSEMNTIAL. ELEMENT FOR
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Avpirionar. Crround |

7;5 COURT HELD THAT THE DRIVER OF A MOTOR VEHICLE 1S NOT |N /1’05555510/\1\' oF A
FIREARM FOR THE PURPOSES OF A CHARGE OF UNLAWFUL POSSESSION oF A FIRERRM
WHERE THE FIREARAM 15 IN A BACG, WELL BEHIND THE DRIVER, IMMERSED IN CLUTTER
IN THE cAsE oF STATE v Boorn 129 Lk Aer 7l |21 P3p 755 (2005). THe
REASONING BEHIND THAT IS, CLOSE PROXIMITY ALONE 1S MNOT ENOUGH TO ESTABLISH
CONSTRUCTIVE FOSSESSION, OTHER FACTS MUST ENABLE THE TRIER OF FACT TO INFER
DOMIMLON AND CONTROL. OTATE_ V. SFRUELL, 5F U Are 383, 388-61 788 F2p
2) (1990). [z ABILITY TO REDUCE AN OBTELT TO ACTUAL. FOSSESSION /5 AN ASPECT
OF DOMINION AND CONTROL. StaTe vt EcneveRrria, 85 Wn.Aee 777 783, 131 F2p
1204 (199%).

[N THE PRESENT CASE, A4 VEHICLE OCCUPIED BY JosePH b Diwvip [apsquiteo was

STOPPED, THE VEHICLE wums OWNED BY AND REGISTERED To Joserr frasquiso, RP
AT 105153, However, D 15 4 unowns bRIER of THE vemere, FE ar /173 H,
WD HE OFTEN (1SES THE VEH(CLE FOR S QuN. PURFOSES BECAUSE HE DOES ASOT HAVE
A Ve e of s own. AP ar 1567

DURCNC: 2 SEARCH, OFFICERS FOUND A LOCKED GUN CASE LOCATEL IN THE TRUNK OF
THE VENCIE, BP arlOF8-79. [T was NEVER ASHED wHo HAb THE ABILITY TO OPEN
THE LOCK ON THE GUN case. BPar 1118. However Davis >i> INDICATE 70 A
DETECTIVE  FRIRKENFELD THAT THE GUN IN THE TRUNK BELONGED 7O HIM, THAT HE
NEVER LETS ANYBODY BoRROW HIS GUNS, AND THAT JasEPn HAD NOTHING TO D it
THE Gun v THE TRUNK. FF ar 0BG,

BEC/?U:SE THE FIREARM wAs W A LOCKED GUA CASE tOATED 1IN THE TRUNIK OF THE
VEHICLE, DOMINION AND CONTROL CouLD NOT BE. IMMEDIATELY EXERUSED. Auso
THE STATE DID NOT PROVIDE FROOF THAT JosePH HAD THE ABILITY TO OPEN THE
LOCKED CASE TO EAERCISE DOMNION AND CONTROL. OVER THE FIREARM ITSELF. [y
LOOKING AT THE EVIDENCE 1N A LIGHT MaST FAYORABLE TO THE STATE, THE ELEMENTS
WECESSARY TO INFER CONSTRUCTIVE FoSSESSION CoulD NoT BE FRovEN BEYOND A
REASONABLE. DouBTs

1§

/fo(. /L;(HSQUILLO RESPECTFULLY REQUESTS THAT THE CHARGE OF UMNLAWFAUL Fossm

ESSION) OF A FIRRARM BE DISpMISSED FOR REASONS STATED ABOVE.




Avvirionar. Gieoons 2.

Due fRocess REQUIRES THAT™ A CRIMINAL DEFENDANT BE (ONVICTED ONLY WHERE
EVERY ELEMENT OF THE CHARGED CRIME 15 PROVED BEYOND A KEASONABLE DOUBT.
US. Const. Amenn, XN [Wasi. Const: pancie |, secnon 22 Jacssont
v Migamun, 493 LS, 307 311, 99 5. (e 2761, &l L.Ep. 2o 540 (1979) I
Re Winsmie SIF (.S 358 3656, 70 S. Cr 1068 25 L. Ev. 20 F68
(1970), Jrererore, o -CONVICT INSTRUCTIONS MUST” CONTAIN  ALL. THE ELEMENTS
OF THE CRIME, LEST THE STATE BE RELIEVED OF iTs BURDEN TO FROVE EVERY
ESSENTIAL ELEMENT BEYOND A REASONABLE DOUBT. Omre vi Spurr, 131 L 20
258 245, 930 f.20 UF (199D, |

/;"/OREWER, A REVIELUING COURT MAY NOT~ RELY ON OTHER JNSTRUCTIONS TO SUPPLY
THE ELEMENT MISSING FROM THE  To-ConvicT INSTRUCTION,  OraTe v, Defivee,
49 W 26 90, N0, 73 B3b 1000 (2003). “Tre JuRr HAs A AIGHT TO REGARD
THE T6-CONVICT INSTRUCTION AS A COMPLETE STATEMENT 0F THE LAW AND SHOULD

NOT BE REQUIRED TO SEARCH OTHER INSTRUCTIONS [N ORDER 70 ADD ELEMENIS NECESSARY
FoR convierion. Srare v Oster, 197 W25 141, M7 52 3o 24 (z002).

IN THE PRESENT CASE, THE “T0-CONVILT  INSTRULTIONS FOR ASSAULT (N THE SECOND
DEGREE. AGAINST SaneryN WAy LuziK, AND ASSAUT IN THE SECOND DEGREE AGAINST
Marmiew Girry BnouLTonN CONRINED NO ELEMENT OF INTENT AT ALL. JHE TRIAL
COURT INSTRUCTED THE SURY THAT THE ELEMENTS TO BE FROVEN ARE!

1) Temr on oR rsour June 29 ZCO8 mwe DEFENDANT ASSAULTED (e vICM)
WIHTH A DEADLY WEAFPON [ AND
1)7;/97’ THIS ACT OCCURRED N THE State oF WhsHiniG Ton.

By INSTRUCTING THE JURY 1N THIS MANNER THE STHTE WAS RELIEVED OF |TS BURDEN
T0 PROVE THE SPECIFIC INTENT ELEMENT OF ASSAULT IN THE SECOND DEGREE. AS
WAs SETTLED /N BYQD, SPECIFIC INTENT REPRESENTS AN ESSENTIAL ELepenT’
AND 1TS OMISSION RESULTS IN MANIFEST ERROR. OTaTE v, ByRp, 125 UnZp 707
73-14 887 P20 3% (995).

7;5 SAME ERROR. OCCAIRRED 1N CO-DEFENDANT DﬂV/D FRASQUILLOS INSTRUCTIONS.

FOR REASONS STATED ABOVE, THE [RASQUUIOS RESPECTFULLY REQUEST THE COURT
TO REVERSE THE CONVICTIONS,




