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A. STATUS OF PETITIONER 

Nicholas Hacheney (hereinafter "Hacheney") challenges his Kitsap 

County conviction for first-degree murder. Mr. Hacheney is currently 

incarcerated at the Reformatory in Monroe, Washington, serving a 320-

month sentence. 

This is Hacheney's first collateral attack on this judgment. Mr. 

Hacheney filed an original petition as a "placeholder," noting that he 

intended to later amend that document. After the State did not object, this 

Court authorized the filing of this replacement petition, which has been 

filed within 30 days of the completion of his direct appeal. 

B. FACTS 

1. Introduction 

Mr. Hacheney may be a cad, but he is not a killer. However, the 

State, aided by an improper instruction, argued that the fact he was a cad, 

meant he must be a killer. RP 5017 ("Here's where we get into the 

strongest mode of evidence, that is circumstantial evidence of 

conscIOusness of guilt ... the affairs and the relationships ... ") (emphasis 

added). 

The original conclusion of investigators was that Dawn Hacheney 

died in an accidental fire. This opinion changed only after and entirely as 

the result of a witness, Sandy Glass, coming forward, demanding and 



recelvmg immunity, and then stating that Hacheney confessed that he 

murdered his wife. This revelation took place nearly four years after Ms. 

Glass alleges the confession occurred. Thus, Ms. Glass' credibility was 

central to this case. Inexplicably, after promising such evidence in opening, 

counsel failed to cross-examine Ms. Glass about the "prophecy" she says 

she received that led her to devise a murderous plan, a plan she later 

projected onto Hacheney. 

The case against Hacheney was also built on Improper, suspect 

forensic opinions, including opinions that vouched for the credibility of 

other witnesses. To make matters worse, in two separate instances 

Hacheney could not cross-examine the witness who actually conducted the 

scientific test at issue, but instead was faced with the prospect of examining 

a witness with no personal knowledge of how the test was conducted, but 

who nonetheless vouched for the reliability of the outcome. 

The investigation conducted since trial, unaided by discovery or 

access to investigators or experts (counsel represents Hacheney pro bono), 

has nevertheless called into question significant portions of the State's case. 

In addition, that investigation has shone new light on what this Court called 

the "closest" issue on direct appeal, the use of several video depositions at 

trial, calling into serious question the State's earlier claim that it made good 

faith efforts to obtain the presence of those witnesses at trial. 
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This is not a case where Mr. Hacheney almost got away with 

murder. It is, instead, an unfortunate case where Mr. Hacheney was 

wrongfully convicted of murder for the death of his wife in an accidental 

fire. 

2. Procedural History 

On December 26, 1997, Nicholas and Dawn Hacheney's house 

burned. A firefighter discovered Dawn, deceased, in her bed. Originally, 

the officials and Safeco Insurance, who examined the case, concluded that 

the fire and Mrs. Hacheney's death were accidental. 

In 2001, Sandy Glass went to the police with her lawyer, sought and 

was granted complete immunity (RP 2353),1 and then claimed that Mr. 

Hacheney had confessed the murder of his wife to her in 1998. 

In September 2001, the State charged Hacheney with first degree 

premeditated murder. In February 2002, after Hacheney refused a plea offer 

that would have resulted in a 7-year sentence, the State amended its charge 

to aggravated first-degree murder. Hacheney was tried by a jury and 

convicted. 

Following entry of the original judgment in this case, Mr. Hacheney 

appealed. After this Court affirmed, the Washington Supreme Court 

granted review and reversed Hacheney's conviction for aggravated murder 

based on the insufficiency of the State's proof that Dawn was murdered in 
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the course of arson. State v. Hacheney, 160 Wn.2d 503, 158 P.3d 1152 

(2007). Thus, the Court remanded for "resentencing without consideration 

of the improper aggravating circumstance." 160 Wn.2d at 524. 

Hacheney was resentenced on June 20, 2008. Mr. Hacheney has no 

criminal history. Therefore, his "standard range" was 240-320 months. 

Hacheney was sentenced to the top of the range-320 months. 

Following entry of the new judgment, Hacheney filed a notice of 

appeal. The appeal (No. 38015-3) resulted in reversal of a portion of 

Hacheney's second sentence and remand for a third sentencing. 

This amended PRP timely follows. 

3. Facts 

Dawn Hacheney's deceased body was found after a fire destroyed 

part of the Hacheney home. 

Nicholas Hacheney has consistently maintained his innocence. See 

Declaration of Nicholas Hacheney. 

On January 26, 1998, Hacheney was interviewed by Scott Rappleye, 

a fire investigator for the Bremerton Fire Department and Detective Daniel 

Trudeau. Hacheney said that he and Dawn had opened Christmas presents 

in the bedroom, that they had strewn wrapping paper around the room, and 

that the bedroom space heater was the only source of heat in the house. He 

had been duck hunting when the fire occurred. The fact of the duck hunting 

I "RP" refers to the verbatim report of proceedings. "CP" refers to the clerk's papers. By separate 
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trip has never been contested-although the exact timing of the trip is a 

critical fact. 

4. Sandy Glass 

During the summer and fall of 1997, Hacheney was having an affair 

with a woman named Sandra Glass. During the spring of 2001, Glass 

mentioned to her then-boyfriend that while she and Hacheney had been 

alone in the basement of their church in 1998, Hacheney had admitted 

giving Dawn some Benadryl and lying awake until God told him, "(G)o 

take something that you want." RP 2335. According to Ms. Glass, 

Hacheney held a plastic bag over Dawn's head until she was no longer 

breathing, set the fire, and left. Id. Glass stated at trial that her reason for 

coming forward with the alleged confession was the fact that her affair with 

Mr. Hacheney was becoming public. RP 2453. 

5. Forensic Investigation 

On December 29, 1997, Dr. Emmanuel Lacsina performed an 

autopsy. Dr. Lacsina determined the cause of death to be laryngospasm, 

possibly caused by a flash fire. The death was ruled accidental. RP 961. 

John Rappleye, a fire investigator for the Bremerton Fire 

Department, also initially concluded the fire was accidental. He also noted 

that some of the propane canisters had ''vented'' during the fire, and that the 

area around the canisters had burned more heavily than other areas in the 

motion, Hacheney will request that the direct appeal file be consolidated with this PRP. 
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room. RP 1260. Unfortunately, the propane canisters were discarded 

during the investigation preventing any scientific examination. 

During the autopsy, Dr. Lacsina collected blood and lung samples 

that were later tested by Egle Weis, an employee of the state toxicology 

laboratory. Ms. Weis died unexpectedly before trial. Prior to trial, during 

an ER 702 hearing the state admitted seven exhibits in relationship to the 

testing done by Ms. Weis as the foundation of Dr. Logan's testimony 

regarding the reports. 2 

At trial, Dr. Logan testified to being Weis' supervisor in late 1997 

and to the lab's general procedures for handling and testing blood and tissue 

samples. Over Hacheney's objections, the trial court admitted Exhibit 323, 

the report in which Weis described her test results. Hacheney will seek by 

separate order to includes exhibits 1-6 and 323 in the record for this PRP. 

According to Dr. Logan, who was permitted to recite and vouch for her test 

results despite the fact that had no direct knowledge of the tests conducted 

or the resulted achieved, Weis' report indicated she found little carbon 

monoxide and no propane in the lungs, no carbon monoxide in the blood, 

and an elevated level ofBenadryi. 

Based in large part on the lab reports in which Weis had described 

2 See VRP October 1st 2002, Exhibit #1 -Request form from Kitsap County Coroner's Office. 
VRP 483 Exhibit #4 Printout of the gaschromatograph. VRP 507 Exhibit #3 Printout of 
gaschromatograph, mass spectrometer. VRP 508 Exhibit #6 Printout of the gas chromatograph. 
VRP 509 Exhibit #2 Result of printout from blood alcohol test. VRP 511 Exhibit #5 Printout of 
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the results of her tests, Drs. Lacsina and Selove, another pathologist, opined 

that Dawn had died from suffocation prior to the fire. 

The facts relevant to the forensic testimony at trial are discussed in 

greater detail in the first four claims in this petition. 

6. Closed Courtroom "Depositions" Used at Trial 

On June 28, 2002, over Hacheney's objection, the trial court granted 

the State's request to take depositions from three witnesses who were 

planning to be in other countries at the time of trial. Two of those 

witnesses, Michael and Julia DeLashmutt, were moving to Scotland. The 

third, David Olson, was moving for at least six months to a rural area in 

Bolivia. Hacheney's father asked to attend the depositions, but the trial 

court denied his request. 

At the time of trial, the State represented that all three witnesses 

refused to return for trial, despite the State's good faith efforts to secure 

their presence. The trial court accepted the State's representations, which 

were also heavily relied on by this Court in affirming Hacheney's 

conviction. 

7. The Admission of "Bad Act" Evidence 

Prior to trial, the trial court held that certain evidence was admissible 

under ER 404(b). At trial, the State offered Hacheney's alleged statement 

• 
immunoassay test. VRP 512 Exhibit #7 Copy of toxicology report. VRP 513 (Same as Exhibit 
323 admitted at trial) 
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(through video taped Deposition of Michael Delashmutt) made before the 

fire, that he could not wait to go to heaven because then he could have sex 

with whomever he wanted. The State also offered that shortly after the fire, 

Hacheney had begun sexual relationships with women named Latsbaugh, 

Anderson, and Matheson; and that at Dawn's funerae he had given 

Anderson a hug of questionable propriety. Hacheney objected. Later, the 

court gave the following limiting instruction: 

Evidence has been introduced in this case on the subject of the 
Defendant's relationships with several women for the limited 
purposes of whether the Defendant acted with motive, intent or 
premeditation, or as evidence of consciousness of guilt. You must 
not consider this evidence for any other purpose. 

CP 1355 (emphasis supplied). 

a. Extra-Record Evidence Relied On in This Petition 

Hacheney discusses his extra-record evidence in greater detail In 

each respective section below. However, he summarizes that evidence, 

which he groups into four appendices attached to this petition. 

First, Hacheney has always maintained his innocence. He has 

written a declaration (Appendix A), which states that he is neither an 

arsonist, nor a murderer. 

3 In pre-trial motions and during opening statements the state described this hug as "Mr. Hacheney 
made physical advances towards Annette Anderson at Dawn Hacheney's funeral." VRP 46 
Anderson actually testified that the "hug" in question happened on the day of Dawn's death at her 
Pastor's house in front ofa group of people and described it as "He gave me a big hug, and it was 
a different sort of hug, although, you know, it was a specific moment ... sort of a no-holds barred, 
I'm giving you a full body hug thing." RP 2888. 
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Second, Hacheney has discovered a wealth of information regarding 

the practices at the Washington State Patrol Toxicology Lab, which 

conducted tests heavily relied on by a number of the State's witnesses in 

this case, demonstrating what a three judge panel called a "culture of 

compromise." In short, the protocols were not followed and Dr. Logan, 

who vouched for the reliability of his staff, either knew about this 

malfeasance or, as he later claimed, was stretched too thin to properly 

supervise his staff. In any event, the true picture is much different than 

portrayed to Hacheney's judge and jury. These documents are contained in 

AppendixB. 

Appendix C consists of documents obtained since trial through 

public disclosure requests which show two things: (l) a complete absence 

of any efforts by the State to insist that the three witnesses who were earlier 

deposed return for trial; and (2) assistance to those same witnesses by the 

State in claiming unavailability. In short, the new evidence calls into 

serious question the good faith that this Court found barely passed muster 

to justify "unavailability" on direct appeal. 

Finally, this petition is based on extensive new information about 

Mr. Hacheney's whereabouts when the fire (that burned a portion of his 

house and caused the death of his wife) started. Those documents, which 

establish a different time line than proposed by the State and which make it 

impossible for him to have started the fire, are contained in Appendix D. 
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c. ARGUMENT 

1. Claims of Error 

CLAIM NO.1: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

CONFRONTATION WAS VIOLA TED BY THE ADMISSION OF TESTIMONIAL 

HEARSAY DESCRIBING THE RESULTS OF SEVERAL SCIENTIFIC 

EXAMINATIONS WHERE THE PERSONS WHO CONDUCTED THOSE TESTS 

WERE NOT SUBJECT TO CROSS-EXAMINATION. 

Facts 

During Hacheney's trial several witnesses testified to the results of 

scientific tests performed by other witnesses, who were not present at trial 

and not subject to cross-examination. 

For example, Dr. Lacsina, who performed the autopsy in this case, 

testified to the results of a blood test conducted by Olympic Medical 

Laboratories that he indicated revealed a lack of carbon monoxide in the 

Dawn Hacheney's blood. RP 901. This finding was heavily relied on by 

both Dr. Lacisna and Dr. Selove to support their opinions. The defense 

objected, arguing both that the foundation had not been laid and that 

Hacheney could not cross-examine the results. RP 893-900. The defense 

objection was overruled. 

Next, Dr. Barry Logan, the toxicologist at the Washington State 

Patrol Crime Laboratory, was permitted to testify concerning the protocol 

and the results of tests performed on lung tissue-tested for the presence or 

absence of propane. The actual tests were conducted by Egle Weis, an 
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employee of the crime lab who had died between the time of testing and 

trial. Dr. Logan testified that he was not present and did not witness Weis 

testing the samples and that no bench notes existed to show what 

procedures she followed, but nevertheless was permitted to opine that Ms. 

Weis followed the protocol (RP 1539, 1548), making the test results 

reliable. 

Dr. Logan was asked: Based upon the answers she gave and the 

case file, do you have an opinion as to the validity, then, of the samples that 

were taken, and the testing that was conducted by Miss Weis. He 

answered: 

A. Yes. 

Q. What is that opinion? 

A. Is that it was properly conducted in compliance with 
the protocols that were in place at that time. 

RP 1547. See also RP 1582 (rendering opinion that propane was not 

detected by Ms. Weis). 

Both scientific tests figured large in this case because they both 

concerned the presence or absence of propane in Dawn Hacheney's body, a 

key element in the State's suffocation theory. See RP 1383 (Dr. Selove 

testifies to his reliance on the toxicology report); RP 1412 (same); RP 

5151-52, 5172 (State argues that the "undisputed" fact is that no propane 

was found in the deceased's lungs and no carbon monoxide in her blood-
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of course, it was impossible for Hacheney to dispute this evidence without 

being able to cross-examine the person who conducted the test). 

Argument 

The Sixth Amendment guarantees that "[i]n all criminal 

prosecutions, the accused shall enjoy the right ... to be confronted with the 

witnesses against him." The Sixth Amendment's Confrontation Clause bars 

"admission of testimonial statements of a witness who did not appear at 

trial unless he was unavailable to testify, and the defendant had a prior 

opportunity for cross-examination." Crawford v. Washington, 541 U.S. 36, 

53-54, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004). 

The United States Supreme Court's opinion in Melendez-Diaz v. 

Massachusetts means what it said, and said what it means: "[a] witness's 

testimony against a defendant is ... inadmissible unless the witness appears 

at trial or, if the witness is unavailable, the defendant had a prior 

opportunity for cross-examination." _ U.S. _, 129 S. Ct. 2527, 2531 

(2009). For that reason, the prosecution violates the Confrontation Clause 

when it introduces forensic laboratory reports into evidence without 

affording the accused an opportunity to '" be confronted with' the analysts 

at trial." Id. at 2532 (quoting Crawford, 541 U.S. at 54). 

In Crawford, supra, the Court held that the prosecution may not 

introduce "testimonial" hearsay against a criminal defendant unless the 
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defendant has an opportunity to cross-examine the declarant, or unless the 

declarant is unavailable and the defendant has (or had) an opportunity for 

cross-examination. Id. at 54, 68. Five years later, in Melendez-Diaz v. 

Massachusetts, 129 S. Ct. 2527 (2009), the Court clarified that forensic 

laboratory reports are testimonial evidence. Id. at 2532. Accordingly, the 

Supreme Court held that the prosecution violates the Confrontation Clause 

when it introduces a nontestifying analyst's forensic laboratory report 

through the testimony of a police officer. 

The use of the definite article (confront the witnesses) in this 

constitutional provision is not adventitious. Instead, it dictates that if the 

State decides to introduce testimonial evidence, it must afford the defendant 

the opportunity be confronted with the specific creator of that evidence -

that is, the person who actually made the statement or authored the 

document at issue. Crawford, 541 U.S. at 68. Accordingly, the United 

States Supreme Court has repeatedly held that the government violates the 

Confrontation Clause if it introduces a witness's testimonial statements 

through the in-court testimony of a different person, such as a police 

officer. See id.; Davis v. Washington, 547 U.S. 813 (2006); Melendez-Diaz, 

129 S. Ct. at 2532; id. at 2546 (Kennedy, J., dissenting) ("The Court made 

clear in Davis that it will not permit the testimonial statement of one 

witness to enter into evidence through the in-court testimony of a second . . 

.. "). 
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Nothing about the status of an in-court witness as a forensic 

supervisor or similar type of person alters this analysis. It is true that a 

supervisor may be a "competent witness" to answer general questions 

regarding someone else's forensic declarations, such as "systemic problems 

with the laboratory processes" that the person used. But the Confrontation 

Clause guarantees more than that. As the Court explained in Melendez

Diaz, the Clause guarantees an opportunity to test the "honesty, 

proficiency, and methodology" of the actual author of a forensic report that 

the prosecution seeks to introduce into evidence. 129 S. Ct. at 2538. 

Indeed, an analyst "who provides false results may, under oath in open 

court, reconsider his false testimony. And, of course, the prospect of 

confrontation will deter fraudulent analysis" and "weed out ... incompetent 

[analysts] as well." Id. at 2537 (citations omitted). 

The holding of Melendez-Diaz, in fact, effectively resolves the claim 

presented here. There, this Court explained that "[ a] witness's testimony 

against a defendant is ... inadmissible unless the witness appears at trial or, 

if the witness is unavailable, the defendant had a prior opportunity for 

cross-examination." 129 S. Ct. at 2531 (emphasis added); see also id. at 

2532 ("petitioner was entitled to 'be confronted with' the analysts at trial") 

(emphasis added); id at 2537 n.6 ("The analysts who swore the affidavits 

provided testimony against Melendez-Diaz, and they are therefore subject 

to confrontation .... ") (emphasis added). The inescapable implication of 
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this holding - as even the dissent acknowledged - is that the analyst who 

wrote ''those statements that are actually introduced into evidence" must 

testify at trial. 129 S. Ct. at 2545 (Kennedy, J., dissenting). Surrogate 

forensic testimony does not satisfy the Confrontation Clause. 

Crawford does not simply require an opportunity for cross-

examination of someone who can discuss, or even vouch for, the reliability 

of the testimonial evidence introduced. It requires the prosecution to make 

the declarant of testimonial evidence available for cross-examination, so the 

defendant can probe the reliability of the declarant's statements directly. 

Crawford, 541 U.S. at 61. Hence, as a leading treatise explains, 

"Crawford's language simply does not permit cross-examination of a 

surrogate when the evidence in question is testimonial." D.H. KAYE ET 

AL., THE NEW WIGMORE: A TREATISE ON EVIDENCE-EXPERT 

EVIDENCE § 3.10.3, at 57 (Supp. 2009). 

To use [testimonial] information in evaluating the expert's 
testimony, the jury must make a preliminary judgment about 
whether this information is true. If the jury believes that the 
basis evidence is true, it will likely also believe that the 
expert's reliance is justified; conversely, if the jury doubts the 
accuracy or validity of the basis evidence, that presumably 
increases skepticism about the expert's conclusions. 

THE NEW WIGMORE, supra, § 3.10.8, at 53. 

Thus, as courts and commentators have recognized, it is simply 

"nonsense" to claim that a forensic report introduced to provide a basis for 
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some other analyst's in-court testimony is not introduced for the truth of the 

matter asserted. Id. at 54; see also People v. Goldstein, 6 N.Y.3d 119, 128 

(N.Y. 2005) ("The distinction between a statement offered for its truth and 

a statement offered to shed light on an expert's opinion is not meaningful in 

this context."); Julie A. Seaman, Triangulating Testimonial Hearsay: The 

Constitutional Boundaries of Expert Opinion Testimony, 96 GEO. LJ. 828, 

855-56 (2008) ("[I]t is not logically possible for a jury to use the hearsay 

statements to assess the weight of the expert's opinion other than by 

considering their truth"). 

In the wake of Melendez-Diaz, two state supreme courts and one 

federal court of appeals have held that the Confrontation Clause prohibits 

what might be called "surrogate" forensic testimony - that is, introducing 

one forensic analyst's testimonial statement through the in-court testimony 

of another. In Commonwealth v. Avila, 912 N.E.2d 1014 (Mass. 2009), the 

defendant argued that the prosecution violated the Confrontation Clause by 

permitting one forensic analyst "to recite [another's] findings and 

conclusions on direct examination." Id. at 1027. Drawing on its earlier 

decision in Commonwealth v. Nardi, 893 N.E.2d 1221 (Mass. 2008), which 

had held that a testifying analyst in such a scenario is "plainly ... asserting 

the truth of' the nontestifying analyst's findings in a manner that triggers 

the defendant's constitutional right to confrontation, id. at 1232-33, the 

court held that Melendez-Diaz and Crawford require a testifying "expert 
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witness's testimony [to be] confined to his or her own opinions." Avila, 912 

N.E.2d at 1029. When a forensic examiner, "as an expert witness ... 

recite[s] or otherwise testiflies on direct examination] about the underlying 

factual findings of [an] unavailable [forensic analyst] as contained in [his 

forensic] report," the prosecution transgresses the Confrontation Clause. 

Id. at 1029. 

Similarly, in State v. Locklear, 681 S.E.2d 293, 304-305 (N.C. 

2009), the prosecution introduced two forensic analysts' reports through the 

in-court testimony of a third analyst. Reciting Crawford's basic rule that 

"[t]he Confrontation Clause of the Sixth Amendment bars admission of 

testimonial evidence unless the declarant is unavailable to testity and the 

accused has had a prior opportunity to cross- examine the declarant," the 

North Carolina Supreme Court held that introducing one forensic analyst's 

report through the live testimony of a different analyst "violate[ s a] 

defendant's constitutional right to confront the witnesses against him." Id. 

at 304-05 (emphasis added); see also State v. Galindo, 683 S.E.2d 785 

(N.C. Ct. App. 2009) (finding confrontation violation where supervIsor 

testified concerning someone else's forensic analysis). 

The Seventh Circuit likewise has held that has held that although a 

surrogate forensic analyst may testity based on raw data someone else 

generated, the "conclusions" of the nontestitying analyst who performed 

17 



L 

the testing are testimonial statements that must be "kept out of evidence." 

United States v. Moon, 512 F.3d 359,362 (7th Cir.), cert. denied, 129 S. Ct. 

40 (2008). Reaffirming that ruling in a case after Melendez-Diaz, the 

Seventh Circuit held that a forensic analyst's testimony based on forensic 

tests that another analyst performed did not violate the Confrontation 

Clause because "[the second analyst's] report was not admitted into 

evidence." United States v. Turner, F.3d _, 2010 WL 92489, at *5 

(7th Cir. Jan. 12, 2010). The Confrontation Clause would have been 

violated if the testifying analyst had "not [been] involved in the testing 

process" at issue and the prosecution had introduced the second analyst's 

certificate of analysis. Id. at *4-*5. 

Intermediate courts in three states - Texas, Michigan, and California 

- have likewise held that surrogate forensic testimony violates the 

Confrontation Clause. See People v. Payne, 774 N.W.2d 714 (Mich. Ct. 

App.2009); Wood v. State, _ S.W.3d __ , 2009 WL 3230848 (Tex. Ct. 

App. Oct. 7, 2009); Hamilton v. State, _ S.W.3d __ , 2009 WL 

2762487 (Tex. Ct. App. Aug. 31, 2009); Cuadros-Fernandez, _ S.W.3d 

__ ,2009 WL 2647890 (Tex. Ct. App. Aug. 28, 2009); People v. Dungo, 

98 Cal. Rptr. 3d 702 (Cal. Ct. App. 2009), rev. granted (Cal. Dec. 2, 2009); 

People v. Lopez, 98 Cal. Rptr. 3d 825 (Cal. Ct. App. 2009), rev. granted 

(Cal. Dec. 2, 2009). 
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The claim presented also directly implicates the truth-seeking 

function of trial. As the Court noted in Melendez-Diaz, forensic reports, just 

like other ex parte testimony created by law enforcement agents, presents 

"risks of manipulation." 129 S. Ct. at 2536. Indeed, investigative boards, 

journalists, and interest groups have documented numerous recent instances 

of fraud and dishonesty in our nation's forensic laboratories. Id. at 2536-

38.8 The Supreme Court also has recognized that "a forensic analyst 

responding to a request from a law enforcement official may feel pressure -

or have an incentive - to alter the evidence in a manner favorable to the 

prosecution." Melendez-Diaz, 129 S. Ct. at 2536. Even an entirely honest 

and objective forensic analyst may suffer from a "lack of proper training or 

deficiency in judgment," id. at 2537, or may place undue analytical weight 

on a suspect methodology. Id. at 2538. 

Surrogate witnesses fail to address - and may actually aggravate -

the problems posed by an analyst's potential fraud, incompetence, or 

flawed methodology. A recent case from California vividly illustrates the 

point. 

In People v. Dungo, 98 Cal. Rptr. 3d 702 (Cal. Ct. App. 2009), rev. 

granted (Cal. Dec. 2, 2009) the prosecution introduced an autopsy report to 

prove that a certain amount of time had elapsed before the victim's death, a 

hotly contested issue at trial. The medical examiner who had authored the 
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report, however, had since been fired. He had also been forced to resign 

"under a cloud" from another job, and was blacklisted by law enforcement 

in two more counties for falsifying his credentials. Id. at 704. Finally, the 

examiner had been known to base his conclusions on police reports instead 

of forensic methods. See People v. Beeler, 891 P.2d 153, 168 (Cal. 1995); 

Scott Smith, s.J Pathologist Under Fire Over Questionable Past, THE 

RECORD, Jan. 7, 2007, available at http://www. 

recordnet.com/apps/pbcs.dll/article? AID=/20070 1 07/ A _ NEWS170 1 070311 

#STS=g329z7h5.l34t. In light of this problematic track record, the 

prosecution put the medical examiner's supervisor on the stand instead of 

the examiner. As the supervisor explained during the preliminary hearing, 

"[t]he only reason they won't use [the examiner himself] is because the law 

requires the District Attorney to provide this background information to 

each defense attorney for each case, and [the prosecutors] feel it becomes 

too awkward to make them easily try their cases." Dungo, 98 Cal. Rptr. 3d 

at 708 (alterations in original). The California Court of Appeal held that 

this surrogate testimony violated Crawford, observing that the 

"prosecution's intent" had been to "prevent[] the defense from exploring 

the possibility that the [ medical examiner] lacked proper training or had 

poor judgment or from testing [his] 'honesty, proficiency, and 

methodology.'" Id. at 714 (quoting Melendez-Diaz, 129 S. Ct. at 2538). 
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Allowing supervisors to testify regarding forensic tests conducted by 

third party analysts would, in effect, strip defendants of the opportunity to 

probe the analyst's "honesty, proficiency, and methodology;" thus making 

it impossible to "weed out" fraudulent analysts as well as incompetent ones. 

Id. Likewise, allowing experienced supervisors to testify in place of 

analysts may give test results a veneer of credibility they do not deserve in 

some cases. This problem is compounded by the fact that supervisors may 

be particularly solicitous of the work done by employees in their charge or 

reluctant to share doubts about that work lest doing so reflect poorly on the 

supervisor's own skill and standing as a manager. 

There are compelling, additional, "real world" reasons why the right 

to confront a forensic scientist is integral to the truth finding function. Over 

the past 35 years, a belief has taken hold in the criminal justice system that 

critical elements of any given case can be conclusively and irrefutably 

resolved through the use of forensic evidence. This belief stems from the 

assumption that state forensic examiners are highly-trained scientists, who 

conduct widely-recognized tests, and can then provide an objective and 

unimpeachable report about their results for use in criminal trials. The 

supposedly objective and "neutral" nature of these reports render the need 

for direct testimony and cross-examination superfluous. 
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This is unfortunately not true-in general or in this case, as the 

following section provides. 

However, even if all forensic exammers operated under ideal 

"scientific" circumstances-solid techniques performed by qualified 

professionals, conducted in an accredited laboratory with meaningful 

supervision and controls-their reports would still be subject to the same 

dangers that prompted the Framers to adopt the Confrontation Clause in the 

first place. This is because, at bottom, the evidentiary worth of forensic 

evidence cannot be boiled down to a simple mathematical calculus. Instead, 

the probative value of forensic evidence always depends on a variety of 

factors, including the training and skill of the forensic examiner, the 

validity and reliability of the technique, the precision of the recording 

methods, the existence of supervisory controls, and the absence of context 

and confirmation bias undermining the accuracy and objectivity of the 

forensic examiner in reporting the results. 

As the Melendez-Diaz decision points out, the trials of the wrongly 

convicted reveal a widespread pattern of forensic errors. Although some of 

these errors involve forensic practices that have given way to new testing 

methods, there is no reason to believe these errors are purely or even 

largely a function of technology. As the Framers recognized more than 200 

years ago when they included the Confrontation Clause in the Bill of 
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Rights, simple mistakes and even more culpable ones are likely to continue 

regardless of how much technological progress occurs. Technological 

advances cannot eliminate the forensic errors that have plagued the 

exoneration cases, and these errors highlight the need for the sort of 

vigorous confrontation right the Court has described in its Crawford line of 

cases. 

Confrontation is the best mechanism yet devised for safeguarding 

against precisely the sorts of witness mistakes, overreaching, bias and 

outright fabrication exposed by the exonerations and their aftermath. 

Indeed, these are precisely the sorts of errors most likely to occur when, as 

often occurred during the Ohio v. Roberts era, the state's testimonial 

evidence is shielded from the opportunity for adversarial scrutiny. See e.g., 

Pointer v. Texas, 380 U.S. 400, 404 (1965) (importance of confrontation in 

exposing falsehood); Delaware v. Van Arsdall, 475 U.S. 673, 682-83 

(1986) (importance of confrontation in exposing bias); see generally 

Crawford v. Washington, 541 U.S. 36, 61-62 (2004) (describing 

confrontation as "procedural" guarantee that reflects Framers' substantive 

judgment about "how reliability can best be determined."). 

The Melendez-Diaz decision articulates the very problem found in 

the Hacheney case. Ms. Weis was asked to conduct certain tests on blood 

and lung tissue during the course of an investigation. The accuracy of her 
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testing required certain protocols to be followed and allowed for at least 

some level of subjective analysis. Furthermore, it was established at trial 

that there are a wide range of protocols that could have been followed and 

the Crime Lab had no written protocol at the time of the testing. Dr. Logan 

further testified that he had no knowledge of what Weis specifically did and 

no bench notes existed. The variance in how the material was handled 

would have a dramatic impact on the results of the test. Like the 

Melendez-Diaz case, Weis used chromatography mass spectrometry 

analysis. The Supreme Court specifically stated that such testing is subject 

to judgment by the person conducting the test. 

"At least some of that methodology requires the exerCIse of 
judgment and presents a risk of error that might be explored on 
cross-examination. See 2 P. Giannelli & E. Imwinkelried, Scientific 
Evidence § 23.03[c], pp. 532-533, ch. 23A, p. 607 (4th ed.2007) 
(identifying four "critical errors" that analysts may commit in 
interpreting the results of the commonly used gas 
chromatography/mass spectrometry analysis); Shellow, The 
Application of Daubert to the Identification of Drugs, 2 Shepard's 
Expert & Scientific Evidence Quarterly 593, 600 (1995) (noting that 
while spectrometers may be equipped with computerized matching 
systems, "forensic analysts in crime laboratories typically do not 
utilize this feature of the instrument, but rely exclusively on their 
subjective judgment") 

Id. at 2537-38. 

Hacheney was unable to confront Weis on chain of custody, 

evidence handling, her practices, or the subjective analysis she made in her 

conclusions. Instead Mr. Hacheney was faced with a witness in Dr. Logan 
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who attested to the accuracy of the test results without any direct 

knowledge as to how they were performed or what went into Ms. Weis' 

conclusions. 

Just after Melendez Diaz was announced the Supreme Court issued a 

GVR (grant, vacate and remand) order in the case of Crager v. Ohio 129 S. 

Ct. 2856, 174 L.Ed.2d 599 (2009). This case is particularly on point with 

the Hacheney case. In Crager, the analyst who did the testing and prepared 

the report, Jennifer Duval, was on maternity leave and the State moved to 

allow her colleague, Steven Wiechman, to testity as to the results of her 

tests. State v. Crager 116 Ohio st. 3d 369, 2007-0hio 6840. The defense 

objected "Mr. Wiechman did not conduct the testing, he did not remove any 

samples to be tested, he did not do the actual calculations. *** I don't see 

how he can testity to what someone else did." Id. The trial court allowed 

the evidence and testimony over objection based upon the business record 

exception. (See virtually the same objection in Hacheney trial with similar 

results. VRP 1151-1555) 

Mr. Wiechman was then allowed to testity as to his qualifications 

and the safeguards and procedures in place that ensure accuracy at the lab 

much like the testimony given by Dr. Logan in the present case. Mr. 

Wiechman, like Dr. Logan, testified as to the process that is supposedly 

done in every case regarding handling of evidence and testing procedures. 
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Like Dr. Logan, Mr. Wiechman had not conducted any of the actual testing. 

However, unlike Dr. Logan in the present case, Mr. Wiechman did have 

access to Duvall's notes, the DNA profiles she generated and her 

conclusions. Mr. Wiechman also participated in the technical review of the 

findings of Ms. Duvall and had looked at the same data that Duvall had 

looked at and reached the same conclusions prior to knowing that the case 

would be tried or that he would be testifying. 

The Ohio Supreme Court agreed with the trial court that the reports 

fell within the business records exception to the hearsay rule. Id. They 

further opined that the expert testimony and reports were not testimonial 

under Crawford v. Washington and did not violate Crager's 6th Amendment 

right to confront witnesses against him, utilizing essentially the same 

reasoning of this Court in it's prior ruling in the Hacheney direct appeal. 

On June 29th 2009 the U.S. Supreme Court granted Crager's 

Petition, vacated his judgment based upon it's ruling's in Melendez-Diaz 

and remanded the Case to the Ohio Supreme Court for further 

consideration. On September 17, 2009, the Ohio Supreme Court ruled sua 

sponte to vacate the judgment of the trial court and remanded the cause for 

a new trial consistent with Melendez-Diaz v. Massachusetts. Slip Opinion 

No.2009-0hio-4760. 
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In light of the U.S. Supreme Court's ruling in Melendez-Diaz, it is 

now clear that Mr. Hacheney was deprived of his right to confront 

witnesses against him by the admission of numerous lab reports and 

testimony from Dr. Logan, Dr. Lacsina, and Dr. Selove based upon those 

reports. The error is further compounded by the revelations coming out of 

the Washington State Toxicology Lab over the past several years. 

(Discussed below) 

The evidence introduced through the lab reports was critical to the 

State's case. It allowed the state to argue that the tests in question 

conclusively eliminated the presence of propane and carbon monoxide in 

Dawn's lungs and blood and that this therefore meant that she had to be 

dead before the fire started. 

What is the undisputed forensic pathology? In essence, that Ms. 
Hacheney was either dead or not breathing before the fire, that is 
undisputed. She has to be dead or not breathing before the fire 
because there's no carbon monoxide in her blood. There's no soot in 
her lungs or throat. There's no cyanide in her blood, and cyanide 
would be present because if she were alive and breathing the plastics 
in the room, the carpeting, the furniture, any plastics that are in the 
room emit cyanide when they are burned, and that would be 
breathed in and be in her blood. 

VRP 5172. 

As we now know, the accuracy of the tests in question is highly 

dependant upon the process used. Specifically, whether the material in 

question was properly placed in the correct container and if the gas was 
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drawn out of the container in the appropriate manner. The proper set up 

and calibration of the gas chromatograph is also a critical factor. None of 

those facts are known to anyone who testified in this case and there is no 

record of how the tests were conducted. We know from Dr. Logan's 

testimony that testing for propane was not a common practice and that the 

lab had no written protocol on it at the time Ms. Wies tested it. We also 

know from Dr. Logan's testimony that many of the optimum procedures 

were not done in the present case such as taking the entire lung instead of a 

very small sample, taking blood from an auxiliary source as opposed to 

taking the blood from the heart and placing the sample in a metal sealed 

container and drawing the gas through a syringe. Dr. Logan also testified 

that if the container lid were removed that gas would escape. Numerous 

question are left unanswered about the process used and the only person 

who could provide the answers is the people who did the actual testing. 

The inability to confront the most critical pieces of scientific evidence 

against Mr. Hacheney was far from harmless. 

Because he was harmed by the violation of the Confrontation Clause 

and the right to meet the witnesses against him "face to face," this Court 

should reverse Mr. Hacheney's conviction. 
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CLAIM No.2: NEWLY DISCOVERED EVIDENCE REGARDING THE 

PERFORMANCE STANDARDS OF THE WASHINGTON STATE PATROL CRIME 
LAB JUSTIFIES A NEW TRIAL. 

CLAIM No.3: THE STATE FAILED TO DISCLOSE MATERIAL INFORMATION 

REGARDING THE PERFORMANCE STANDARDS OF THE WASHINGTON STATE 
PATROL CRIME LAB IN VIOLATION OF THE FIFTH AND FOURTEENTH 
AMENDMENTS. 

CLAIM No.4: MR. HAC HENEY WAS DENIED HIS SIXTH AMENDMENT 
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 

COMPETENTL Y INVESTIGATE THE PERFORMANCE STANDARDS OF THE 
WASHINGTON STATE PATROL CRIME LAB. 

Facts 

On direct appeal, this Court concluded that the report prepared by 

Egle Weis was admissible because the person conducting the test was a 

"professional" acting under a "business duty." Indeed, Dr. Logan's opinion 

was not based on how Ms. Weis performed the test in question, but instead 

on the "normal practice" of both Ms. Weis and the entire lab. The trial 

court admitted the evidence concluding she "acted reliably and 

trustworthily. " 

Prior to trial, the State did not disclose to the defense any 

information to the contrary. Likewise, the defense apparently did not 

undertake an investigation and discover otherwise. 

In the years since trial, a wealth of information has been discovered 

by post-conviction counsel bringing into question both Dr. Logan's 

oversight and raising significant doubts about whether all the employees of 

the crime lab acted "reliably and trustworthily." See Appendix B. This 
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new information sheds new light on whether the internal procedures of the 

Washington State Patrol Toxicology Lab in 1998 provided sufficient 

guarantees of trustworthiness and whether it was safe to "assume" that all 

employees of the crime lab acted reliably and trustworthily. Indeed, we 

now know that in a disturbing number of cases, they did not. 

In July 2004, the Seattle Post Intelligencer published a series of 

articles outlining several problems with the crime lab. See Appendix B. 

Most importantly for purposes of this case, the reports revealed significant 

problems with the oversight of WSP Crime Lab employees. 

In March 2007, the first of two anonymous tips from a 

whistle blower led to an investigation of the WSP Toxicology Lab. Dr. 

Logan asked lab scientist Ann Marie Gordon to lead the investigation into 

the accusation that lab employees were falsifying reports, that evidence was 

being destroyed, and that protocol was not being followed. In April 2007, 

Ms. Gordon reported that she had completed her investigation, revealing no 

fraud. 

In July 2007, a second tip was received asking to investigate Ms. 

Gordon's performance more closely (suggesting that if her schedule was 

compared against some of her signed certificates that it would show fraud). 

When Dr. Logan met with Ms. Gordon to inform her that another 

investigation would be commenced, Ms. Gordon admitted that she had 

acted fraudulently, signing certificates for work she had not performed, 
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including stating that she had calibrated machines when she had not done 

the work (i.e., one of the aspects of Ms. Weis' work that Logan assured 

Hacheney's jurors had been correctly performed because it always was). 

Ms. Gordon resigned on July 20, 2007. 

As a result, several requests were made to conduct a full 

investigation of the State Patrol crime lab. See Appendix B. The 

Washington Foundation for Criminal Justice stated: "It represents a 

departure from integrity so profound that you can't believe anything about 

the lab." See Appendix B. 

In January, 2008, a panel of judges in King County ruled that "the 

work product of the WSTL (Washington State Toxicology Lab) has been so 

compromised by ethical lapses, systemic inaccuracy, negligence and 

violations of scientific principals that the WSTL simulator solution work 

product would not be helpful to the trier of fact." State v. Ahmach, 

Appendix B, Ruling at 25. 

Included in the judges' ruling were a number of findings highly 

relevant to the case at bar: 

a. Lab Manager Gordon had been taught by her 
predecessor to falsify test results conducted by other 
scientists; 

b. Dr. Logan was aware of this practice as early as 2000 
(two years before Hacheney's trial); 

c. Although Dr. Logan and Ms. Gordon discussed the 
impropriety of this practice, in 2003, Ms. Gordon adopted the 
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practice herself; 

d. At least two other employees adopted the practice; 

e. The tests in question were run through the gas 
chromatograph; 

f. Worksheets from machine testing were often drafted 
weeks later by personnel not present when the tests were 
conducted. These worksheets were inaccurate in some cases; 

g. Declarations for certification of the solutions were 
prepared by support personnel and then signed by the 
analysts-sometimes weeks later. There were at least 150 
instances of non-software related errors discovered. 

h. In one instance, a gas chromatograph machine was 
malfunctioning, resulting in abnormal readings. This 
machine remained online for some time despite the fact that 
individual toxicologists knew it was not functioning properly; 

i. Results from a 2004 audit revealed the following 
conclusions: 

1. The WSL T was noncompliant with policies and 
procedures in eight major categories; 

11. The simulator solutions logbooks were not 
properly kept; 

111. The required self-audits were not performed; 
lV. Lab Manager Gordon indicated she did not have 

time to follow WSP policies and would not do 
so; 

v. WSP policies and required procedures appear to 
be of secondary concern to lab personnel; 

J. Results from a 2007 audit revealed the following 
conclusion: "The department is unnecessarily exposed 
to litigation due to insufficient documentation and 
disregard for evidence handling policies and 
procedures. " 

These and other factors led the panel of judges to conclude the WSTL had 

developed a culture of compromise. Calling the problems with the lab 
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"pervasive," the judges summarized their concerns to include a failure to 

"pursue an ethical standard" expected of an agency that serves as an 

integral part of the criminal justice system; the failure to create and abide 

by procedures to catch and correct human error; and the failure to maintain 

scientific standards reasonably expected of an agency involving critically 

probative evidence. 

The application of the information underlying these conclusions to 

Mr. Hacheney's case is obvious. 

The panel then went on to discuss Dr. Logan's role, responsibility, 

and knowledge of the fraud. "While it is not clear from the testimony of 

the various parties just when Dr. Logan knew of the fraud, he should have 

known after the first tip. As previously stated, it is most likely that 

everyone in the WSTL was fully aware of the fraud." Id. at 23. "This 

litany of problems is indicative of a pervasive culture which has been 

allowed to exist in the WSTL. In this culture, the WSTL compromises the 

accuracy of the work product. Accuracy becomes secondary to the 

accomplishment of the work." Id. at 25. 

In February 2008, Dr. Logan resigned. An investigation conducted 

by the Forensic Investigations Council concluded that Dr. Logan had too 

many responsibilities. "However, everyone who supervises a large number 

of employees ... realizes that sometimes employees do not follow the rules, 

do not follow the directives and do not follow the law." See Appendix B 
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Dr. Logan admitted no such difficulty or problems during his 

testimony in this case. 

However, in response to the King County judges' ruling he 

complained that the workload of his department was two to five times that 

of other labs, that complacency about failing to follow protocol had set in; 

and that the protocols themselves were open to interpretation. Dr. Logan 

suggested the opposite to Hacheney's jury. Undersigned counsel has 

contacted Dr. Logan and discussed some of these discrepancies. See 

Declaration of Dr. Logan Appendix B. 

In light of the fact that two additional people who initially handled 

the evidence, (Ted Zink, the Kitsap County Coroner and Glen Case, a lab 

employee) were also not available for cross-examination, the findings of 

the Risk management Division in their "Report to the Chief' are highly 

illustrative of the problems in this case: 

a. The evidence storage area was accessible to anyone; 

b. The evidence vault door was often propped open; 

c. There was no record of who entered the storage area; 

d. Auditors observed the removal of items without appropriate 
accompanying notations; 

e. Accountability to the chain of custody was noticeably absent; 

f. Minimal chain of custody directives existed; 

g. An environment of non-compliance with protocol developed; 
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h. Personnel were not held accountable for failing to follow 

directives; 

1. Dr. Logan failed to implement changes suggested in 2005. 

In response to a public disclosure request regarding one of the absent 

witnesses who handled the evidence in this case, Glenn Case, it was learned 

that he left the lab under questionable circumstances shortly before 

Hacheney's trial. However, none of this information was revealed by Dr. 

Logan or the State to Hacheney, the trial court, or Hacheney's jury. 

This previously suppressed and newly discovered evidence must be 

measured by the assurances of quality control repeatedly pronounced 

during Hacheney's trial. Here is a quick summary of the WSTL's handling 

of the lung tissue: 

a. Dr. Lacsina had no memory of how he collected or stored the 
lung tissue. He was not sure to whom he gave the tissue-"it 
might have been Ted Zink." RP 903-04; 

b. Ted Zink, the County Coroner was not called to testify; 

c. Zink supposedly delivered the sample to Glen Case; 

d. Case was not called to testify; 

e. There was no documentation of Zink's work; 

f. The samples were then examined and tested by Egle Weis; 

g. Ms. Weis, who died before trial, obviously did not testify; 

h. Dr. Logan, who admitted that he did not have Ms. Weis' 
bench notes and did not personally observe any of her 
examination of the item testified to his opinion that she 
followed the protocols and to the reliability of her test 
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results (RP 1548); 

The rationale supporting the admission of Dr. Logan's testimony 

was based on a set of assumptions proffered by the State and adopted by the 

trial court and later, this Court, which have now been proven false. At the 

time of the hearing, Dr. Logan professed that all of his employees followed 

protocol. We now know, and it appears Dr. Logan knew then, that the 

WSTL had a pervasive practice of cutting comers. Given this new 

information, it is impossible to conclude that "Ms. Weis performed the 

applications in the acceptable way, following accepted and appropriate 

protocol." CP 190. 

Likewise, Dr. Logan's assurances of oversight have been 

undermined-by his own admission. As early as 2000, Dr. Logan was 

aware of a pattern of noncompliance and fraud. He nevertheless assured 

Hacheney's jury of the opposite proposition. Dr. Logan simply could not 

reasonably personally vouch for the test results where he had no personal 

knowledge of how the test was conducted. 

Petitioner has framed this claim in three alternative ways: newly 

discovered evidence, a Brady violation, and Sixth Amendment 

ineffectiveness for failing to investigate. Brady v. Maryland, 373 U.S. 83, 

87 (1963). Silva v. Brown, 416 F.3d 980, 985-86 (9th Cir. 2005); Lord v. 

Wood, 184 F.3d 1083, 1093 (9th Cir.1999). In the end, no matter how the 

claim is framed, one thing is clear: Hacheney's jury was not given 
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anything close to accurate information about Dr. Logan's ability to vouch 

for the reliability of the test results offered in this case. 

CLAIM No.5: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

CONFRONTATION WAS VIOLATED WHEN VIDEO DEPOSITIONS WERE 
ADMITTED AT TRIAL. THIS CLAIM IS BASED ON NEWLY DISCOVERED 

EVIDENCE THAT THE STATE DID NOT MAKE GOOD FAITH EFFORTS TO 
OBTAIN THE PRESENCE OF THE WITNESSES AT TRIAL. 

On direct appeal, this Court held: 

The closest question in this case is whether the trial court, before 
permitting the use of Olson's and the DeLashmutts' depositions at 
trial, properly found that the State made good faith efforts, through 
'process or other reasonable means,' to obtain their presence at trial. 
Hacheney contends that when the trial court admitted the three 
witness' pre-trial depositions in lieu of their live testimony, it 
violated his Sixth Amendment right to confront the witnesses against 
him. 

This Court continued: 

The State served all three witnesses with enforceable trial subpoenas 
before they left Washington. As far as the record shows, the State 
never hinted to them that they did not have to obey, or that they 
would not be punished if they failed to obey. Reasoning that the 
witnesses' depositions said or implied, 'We're leaving and not 
coming back,'[RP 3833] and that the prosecutor had 'revealed {that} 
all three witnesses refused to come and refused to honor the 
subpoena,' [id.] the trial court seems to have inferred that the 
witnesses would not have returned for trial even if the State had 
offered to reimburse them for their reasonable travel expenses. That 
inference was reasonably available from the record, which as a 
consequence is sufficient to support findings that the State could not 
procure the witnesses' attendance 'by process or other reasonable 
means and that the State was acting in good faith. 

Although we resolve this question in favor of the State, we consider 
it close because the State, quite inexplicably, failed to offer to pay 
the travel expenses that the DeLashmutts and Olson would 
reasonably and necessarily incur to return for trial. We might reach a 
different result if the record showed that the State had suggested or 
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even hinted to a witness that the witness could ignore his or her 
subpoena once he or she had been deposed, for such a showing 
might have precluded the trial court's finding that the State had 
made a good faith effort to obtain the witness's attendance at trial. 
Because the record is devoid of such facts, however, we conclude 
that the trial court did not abuse its discretion. 

121 Wn. App. 1061,2005 WL 1847160 (emphasis added). 

Evidence has now been developed that the State did much more than 

"hint" to the witnesses that they were free to ignore their subpoenas. 

Through a public disclosure request, Petitioner has discovered the 

following: 

1. David Olson wrote a letter on June 5, 2002, asking to have his 
testimony taped instead of appearing at trial. The State did 
not disclose its response to that letter. 

2. That same day, Julia DeLashmutt sent an email to the 
Prosecutor's Office stating that she and her husband 
(Michael) would be in Scotland in mid-October and asking 
what was needed before they left. Once again, the State did 
not provide information regarding its response. 

3. On June 12,2002, the State moved for videotape depositions, 
citing only the financial hardship to the witnesses, if required 
to travel back to the United States. See CP 158. 

4. On June 28,2002, at a hearing, the State once again argued 
that it would be "burdensome" for the witness to be forced to 
return for trial. 

5. The video depositions were taken in early August 2002. 

6. On September 9, 2002, Amanda Jarrett of the Kitsap County 
Prosecutor's Office sent an email to DP A Clair Bradley 
indicating she was in the process of writing a letter instructing 
the DeLashmutts to contact her "regarding getting a witness 
unavailability letter faxed to us on the day of trial." The State 
has not provided the actual letter sent to the witnesses. 
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7. On September 23, 2002, Ms. Jarrett sent another email to 
DP A Bradley with the DeLashmutts' contact information. 
The email also references that she sent a letter to them "re: 
getting something from her and Michael on 10/16 saying they 
are located in Scotland." She also indicates that she spoke to 
Julia's mother about the matter. Once again, the State did not 
provide the email sent to the DeLashmutts claiming that it 
was deleted. 

8. On September 25, 2002, Ms. Jarrett sent an email to David 
Olson requesting that he fax her an "unavailability letter" on 
the first day of trial. She then went on to suggest language, 
specifically, "1 am therefore unable to return to Kitsap 
County to testifY in the trial.. .. " The email instructs Olson to 
fax the letter to their office. 

9. On September 27, 2002, Mr. Olson sent an email to Ms. 
Jarrett indicating he had received her email. 

10. On October 16,2002, Olson faxed a letter to the Prosecutor's 
Office that included Ms. Jarrett's proposed language nearly 
verbatim. 

11. That same day, a faxed letter was also received from the 
DeLashmutts, which also contained identical language 
proposed by Ms. Jarrett. 

12. Nowhere in the correspondence released by the Prosecutor's 
Office does anyone of the three witnesses indicate that they 
refuse to return for trial. 

13. Nowhere in the correspondence released by the Prosecutor's 
Office does the State indicate to any witness that she or he 
has an obligation to obey their subpoena nor mention the 
penalty for failing to honor that legal obligation. 

14. On February 26, 2009, John Guinn, an attorney asslstmg 
undersigned counsel in this case, spoke with David Olson. 
When asked by Guinn what the prosecutors told him about 
his obligations after he was deposed, Olson stated, "as far as I 
knew, I was done." When asked to memorialize this 
conversation, Olson read a proposed declaration, agreed that 
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it was accurate, but refused to sign-stating the he "did not 
want to get involved in the case." See First Declaration of 
Guinn. 

15. Mr. Delashmutt has now contacted this office and relayed the 
fact that not only were both he and his wife willing to return 
for trial but would have welcomed a trip home at state 
expense. Mr. Delashmutt has further stated that they never 
indicated to the State that they refused to return for trial. 

16. While Mr. Delashmutt acknowledged the above information 
in email exchanges, he also states that he refuses to sign even 
a truthful declaration. 

See generally Appendix C. 

As this Court noted on direct appeal, the Sixth Amendment provides 

that the accused shall enjoy the right to confront the witnesses against him. 

It bars the use of a witness' deposition unless the witness was previously 

cross-examined and is unavailable at the time of trial despite the State's 

good faith efforts to obtain his or her presence "by process or other 

reasonable means." ER 804(a)(5); Ohio v. Roberts, 448 U.S. 56, 65-66, 

100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), overruled on other grounds, 

Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 

(2004); Mancusi v. Stubbs, 408 U.S. 204, 210-213, 92 S.Ct. 2308, 33 

L.Ed.2d 293 (1972); Barber v. Page, 390 U.S. 719, 723-25, 88 S.Ct. 1318, 

20 L.Ed.2d 255 (1968). 

According to State v. Aaron, 49 Wn.App. 735, 740, 745 P.2d 1316 

(1987), whether the State has made a sufficient effort to satisfy the good 

faith requirement of ER 804 is a determination that necessarily depends on 
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the specific circumstances of the case and rests largely within the discretion 

of the trial court. In State v. Aaron, the defendant was charged with 

burglary. He failed to appear in court as scheduled, but was arrested and 

arraigned ten days later. At his arraignment, the State moved to depose the 

key eyewitness, who wanted to leave for England the next day. The court 

granted the motion and the deposition took place that same afternoon, over 

defense counsel's objection. When the witness failed to appear at trial, the 

State moved to admit the deposition, and the trial court granted the motion. 

Emphasizing that the State had made 'no effort' to procure the witness' 

return for trial, Division One reversed. 49 Wn.App. 735. 

In State v. Hobson, 61 Wn.App. 330, 810 P.2d 70, review denied, 

117 Wn.2d 1029 (1991), on the other hand, the defendant was charged with 

second degree theft. His trial was set for September 15, reset for October 3, 

then reset again for October 21. On October 19, the State moved to 

continue the October 21 st trial date because a witness whom it had 

previously subpoenaed for trial planned to be gone on a pre-paid hunting 

trip. The trial court denied the motion. The State then moved to depose the 

witness, the trial court granted that motion, and the witness was deposed. 

Later, at trial, the witness failed to appear. The State then moved to admit 

the deposition, representing that even though the witness had remained 

under subpoena, 'he had indicated that he would not forgo his trip to testity 

at Hobson's trial.' 61 Wn.App. at 333. The trial court granted the motion, 
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and Division One affinned. See also Crawford, supra (requiring witness to 

be demonstrably unavailable). 

One of the core elements of the Confrontation Clause is that it 

requires the witness to relate the fact in open court while under oath before 

the ''watchful eyes of the jury." State v. Rohrich, 132 Wn.2d 472, 939 P.2d 

697 (1997). For centuries this process, dispensed with for these three 

witnesses, has been held to maximize the accuracy of the truth finding 

process. 

This Court originally concluded "The facts and circumstances here 

resemble Hobson more than Aaron." 

The reverse is now true. 

This new evidence certainly casts the trial court's ruling, not to 

mention the State's credibility in a different light. In the present case, not 

only did the State fail to make efforts to secure the three witnesses at trial, 

they gave the witnesses a roadmap to avoid their obligation. Nowhere in 

any of the documents and correspondence retained by the State and 

obtained by the defense does anyone of the three witnesses indicate they 

are refusing to appear at trial. Instead, the documents provided support the 

conclusion that the State suggested to the witnesses that all they needed to 

do was to repeat language suggested by the State in order to be free of their 

obligation. 

To make matters worse, the documents and correspondence obtained 
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by Petitioner are inconsistent with what the State told the trial court. For 

example, the prosecutor told the trial court that Olson "would not be 

honoring the subpoena" and that he would "be difficult to reach in any sort 

of routine or regular basis." RP 3809-10. The State made these remarks 

despite actively exchanging emails with Olson-a fact conveniently 

omitted. 

Further, Petitioner obtained all of this information without the aid of 

discovery devices. At an evidentiary hearing, Petitioner will be able to 

avail himself of those devices. RAP 16.11. Thus, if the State contests this 

new evidence, then an evidentiary hearing should be held. 

If, on the other hand, the State does not offer its own, competent 

contesting evidence, then this Court should reverse and remand for a new 

trial. 

CLAIM No.6: BECAUSE THE STATE DID NOT MAKE THE NECESSARY 
EFFORTS TO OBTAIN THE PRESENCE OF THE "DEPONENTS" AT TRIAL, 

THE DEPOSITIONS CONSTITUTED PART OF THE TRIAL. THEREFORE, 
CLOSING THE COURTROOM VIOLATED HACHENEY'S STATE AND FEDERAL 

CONSTITUTIONAL RIGHTS TO AN OPEN AND PUBLIC TRIAL. 

On direct appeal, Hacheney argued that the trial court violated his 

constitutional right to a public trial by not allowing his father to attend the 

depositions. Both the Sixth Amendment to the United States Constitution 

and Article I, section 22 of the Washington Constitution give an accused 

the right to a public trial. If that right is violated, the remedy is to reverse 

and remand for a new trial. Washington courts have scrupulously protected 
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the accused's and the public's right to open public criminal proceedings. 

State v. Easterling, 157 Wn.2d 167, 181, 137 P.3d 825 (2006) (state 

constitution requires open and public trials); State v. Brightman, 155 Wn.2d 

506, 514, 122 P.3d 150 (2005) (closing courtroom during voir dire without 

first conducting full hearing violated defendant's public trial rights); In re 

Restraint ojOrange, 152 Wn.2d 795, 812, 100 P.3d 291 (2004) (reversing a 

conviction where the court was closed during voir dire and holding that the 

process of juror selection is a matter of importance, not simply to the 

adversaries but to the criminal justice system); State v. Bone-Club, 128 

Wn.2d 254, 256, 906 P.2d 325 (1995) (reversible error to close the 

courtroom during a suppression motion); Seattle Times Co. v. Ishikawa, 97 

Wn.2d 30, 36, 640 P.2d 716 (1982) (setting forth guidelines that must be 

followed prior to closing a courtroom or sealing documents); State v. 

Rivera, 108 Wn. App. 645, 652, 32 P.3d 292 (2001), review denied, 146 

Wn.2d 1006 (2002). See also In re Oliver, 333 U.S. 257, 266, 68 S.Ct. 499, 

504, 92 L.Ed. 682 (1948) (federal constitutional right to a public trial 

applicable to the states through 14th Amendment). 

On direct appeal, this Court concluded that the Constitutional rights 

were not violated because the public was excluded from a deposition, not a 

portion of the trial. However, the new evidence presented in the section 

above supports the conclusion that the State never intended to attempt to 

bring the witnesses back for trial. Instead, the deposition was part of the 
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trial. Thus, the State misled both the trial court and this Court to conclude 

that the closed court hearing was merely a discovery deposition and not part 

of the trial. 

Further, the fact that the deposition was played during trial does not 

cure the error. One of the critical underpinnings of the right to a public and 

open trial is that it serves to discourage perjury. See Waller v. Georgia, 467 

U.S. 39, 46 104 S.Ct. 2210, 2215-16, 81 L.Ed.2d 31 (1984). See also, 

United States v. Brazel, 102 F.3d 1120, 1155 (11 th Cir. 1997) (public trials 

ensure participants act responsibly, encourage witnesses to come forward, 

and discourage perjury). That protection is virtually non-existent where the 

witnesses testified in a private setting and then were out of the country at 

the time the depositions were played at trial. 

"Prejudice is necessarily presumed where a violation of the public 

trial right occurs." Easterling, 157 Wn.2d at 181, 137 P.3d 825. "The denial 

of the constitutional right to a public trial is one of the limited classes of 

fundamental rights not subject to harmless error analysis." Id. See also 

State v. Strode, 167 Wn.2d 222, 217 P.3d 310 (2009), in which the 

Supreme Court rejected an argument by the state that closed jury interviews 

did not violate the right to public trial because they took place prior to the 

commencement of the trial. 

The remedy is reversal and a new trial. Easterling, 157 Wn.2d at 

174. 
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Once again, new facts cast this claim in a different light and merit a 

different outcome. 

CLAIM NO.7: MR. HAC HENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 

TO EFFECTIVE ASSISTANCE WHERE COUNSEL FAILED TO INVESTIGATE AND 

PRESENT AN ACCURA TE TIMELINE WHICH WOULD HA VE BEEN 
COMPELLING PROOF THAT IT WAS IMPOSSIBLE FOR MR. HACHENEY TO 

HA VB STARTED THE FIRE. 

Mr. Hacheney could not have started the fire that caused his wife's 

death if he was either hunting or on his way to hunt. Thus, constructing an 

accurate time line was critical to his defense. 

Certainly, the State understood the importance of the timeline. The 

State alleged that Hacheney left home at 6:45 a.m. and arrived in the 

hunting blinds at 7:50 a.m. RP 5028. The State also presented evidence 

through a police officer that he made the drive from Hacheney's house to 

the hunting site in 51 minutes. Finally, the State argued that Hacheney and 

the two other hunters left the duck hunting site at 8:25, giving them 

approximately 30 minutes of hunting time, arriving at the restaurant where 

they ate breakfast and Hacheney paid the bill at 9:27 a.m. (as evidenced by 

a credit card receipt). According to the State's argument, this time line 

allows for Mr. Hacheney to have set the fire, met his companions and 

arrived at the hunting site prior to the break of daylight, spent time hunting, 

eat breakfast, and finally for Hacheney to return to his now-burned house. 

In fact, the time line is speculative and, more importantly, could have 

been easily contradicted by competent evidence. See Appendix D. 
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While the defense theory also depended on the timeline, the defense 

case merely amounted to a weak criticism of the State's evidence in 

closing. RP 5102-04. The reason for the defense failure is simple. The 

defense failed to conduct the necessary investigation despite the repeated 

urgings of Mr. Hacheney and his father. 

Petitioner has now conducted the investigation that trial counsel 

failed to conduct. That evidence, which is admittedly difficult to explain 

and/or fully appreciate without the aid of a hearing, provides additional 

convincing evidence of Hacheney's innocence. If this evidence had been 

discovered and presented there is a reasonable likelihood that jurors would 

have reached a different outcome. As will be shown, a simple internet 

search by defense counsel would have revealed objective evidence that 

completely contradicts the timeline presented by the state. 

It is important to begin by identifying the facts that are uncontested 

and beyond dispute. Those facts are critical to establishing the most 

accurate timeline possible. There are several: arrival in the hunting blinds 

at least 20-30 minutes before daylight, the time that Hacheney paid for 

breakfast, and the time of the first 911 call reporting the fire. Hacheney 

uses those uncontested facts as "markers" to aid in the most accurate 

determination of the time of the events that took place on the day of 

Dawn's death. 
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Arrival in the Hunting Blinds: 

Establishing the time that Hacheney and the two other hunters 

arrived in the "hunting blinds" allows us to establish the time that 

Hacheney left his house. Obviously, according to the State's theory, 

Hacheney started the fire as he left. 

Phil Martini, one of Mr. Hacheney's hunting partners that morning 

and a witness for the State gave two very critical pieces of evidence. He 

gave a specific description of the lighting conditions at the time the group 

arrived in the duck blinds. "Just the beginnings of the cracks of dawn 

coming over the edge of the horizon." He also testified that the group had 

been at the hunting site for 20-30 minutes when he saw two birds, but that it 

was not fully daylight yet. RP 541-42. 

Thus, it is important to establish at what time a person can see just 

the beginnings of the cracks of dawn coming over the edge of the horizon. 

Lighting Conditions 

Before and after his son's conviction in 2003, Mr. Hacheney's 

father, Dan Hacheney made numerous efforts to show trial and appellate 

counsel evidence that was readily available and conclusively demonstrates 

the impossibility of the timeline presented by the state. Although Mr. 

Hacheney presented numerous different pieces of evidence including maps, 

video tapes and pictures, the most objective and conclusive evidence was 

easily obtained through a simple search on the internet. 
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Prior to 2002 when this trial was taking place, the City of Port 

Townsend installed cameras on the top of the county courthouse that were 

aimed towards the bay so that commuters could check on the ferry traffic 

and arrivals. The cameras are pointed directly at the very same body of 

water that the hunters were on the morning in question and is less than 10 

miles from the duck blinds. 

Counsel has now included with this PRP images downloaded from 

the Port Townsend webcam (http://www.cityofpt.us/Webcaml 

OutSideCam.asp) on December 24 t\ 25th and 26th of this last year. Each 

image is clearly time and date stamped. The full photographic evidence is 

provided on an accompanying CD, part of Appendix D. 

II 

II 

II 

II 

II 

49 



o 

December 25th 2009 December 26th 2009 

IIJ .... ~_II 
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These images show the precise conditions that Phil Martini described on 

stand as to when the hunting party arrived in the duck blind. "It was still 

dark, but you could see the beginnings of dawn." VRP 513 "It is my 

understanding I had to be in place before- long before daylight. When I say 

daylight, I mean just the beginnings of the cracks of dawn coming over the 

edge of the horizon. I don't mean full sunrise." VRP 541-42. 

The images presented here plainly show that from 6:45- 7:00 am it is 

still dark but you can see the cracks of dawn on the horizon. There is 

absolutely no possible way for the hunters to have arrived at the hunting 

blinds when it was dark and a few minutes later see the cracks of dawn 

cover over the horizon any later than 7 :00 am. This would have been 

critical evidence to present to the jury as Martini's description was very 

specific and this event only takes place at one time ofthe morning. 

The other key piece of evidence provided by Phil Martini was the 

fact that the hunters had been in the hunting blinds for 20-30 minutes and it 

was still not "fully daylight." 

This testimony is critical because the state presented the theory that 

the hunters arrived at the hunting blinds at 7:50 am. The webcam evidence 

presented here as well as numerous other pictures and video taken by Mr. 

Hacheney's father clearly show that it would be impossible to arrive at the 

duck blinds at 7:50 am, wait 20-30 minutes and have it still be "not fully 

daylight." 
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It is indisputable that "sunrise" was 7:58 a.m. that mommg. 

However, it is also indisputable that "civil twilight" was at 7:22 a.m. See 

US Naval Observatory Astronomical Applications Department 

(http://aa.usno.navy.mil/cgi-binJaapap.pl). Before sunrise and again after 

sunset there are intervals of time, twilight, during which there is natural 

light provided by the upper atmosphere, which does receive direct sunlight 

and reflects part of it toward the Earth's surface. 

On December 26th there were three different astronomical events 

taking placing: The first signs of daylight breaking over the horizon which 

took place between 6:45 and 7:00 am. Civil twilight, where you can 

distinguish objects, which took place at 7:22 am and sunrise where the sun 

actually breaks the horizon, which took place at 7:58 am. 

Unfortunately, the state was able to present the misleading premise 

that the hunters arrived at the hunting blinds at 7:50 am and it was not yet 

light at that time. Quite inexplicably, defense counsel did little to contest 

this fabrication when they easily could have. 

If it was "fully daylight" by 7:30 a.m. (not 7:58-as posited by the 

State), and Mr. Martini testified that he had been in the duck blind for 20-

30 minutes and then he saw the birds before full daylight, the party had to 

arrive in the hunting blinds some time prior to 7 :00 am. This is nearly an 

hour earlier than the (largely unanswered and misleading) timeline 

presented by the State. "We can conclude that they're in the blinds and 
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ready to hunt at approximately 7:50 a.m." VRP 5028 Had they been 

presented with this evidence, the jury could have easily seen the 

impossibility of the state's timeline. A simple picture showing the hunting 

site at 7:30 am would have completely discredited the state's theory. 

See generally Appendix D 
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It is arguable that there is no more critical piece of exculpatory 

evidence to the defense then when the party arrived in the duck blinds. As 

the closing arguments took place on December 23rd and the jury deliberated 

on December 26th, the pictures showing the lighting conditions would have 

been extremely helpful to the jury and would have been fatal to the state's 

timeline. Furthermore, the images were readily available through a simple 

internet search. Both Mr. Hacheney and his father were imploring defense 

counsel to research this issue but sadly to no avail. 

Next, we work backwards in time to determine when Mr. Hacheney 

left his home. 

Evidence was readily available, but sadly uninvestigated and not 

presented, to dispute the police officer's testimony of 51 minutes. Google 

maps shows the distance between the Hacheney house and Indian Island as 

41 miles with a driving time of 1 hour and 14 minutes. This does not 

include the time to walk to the duck blinds which adds an additional 5-10 

minutes. 

In fact, when Daniel Hacheney traveled the route with Gregg Olsen 

after trial, they drove the route and then walked to the duck blinds. The 

distance traveled was 42 miles. It took 1 hour and 25 minutes. Later, John 

Guinn, an attorney assisting on this case, traveled the route (quickly) with a 

videographer and recorded a total time of 1 hour and 14 minutes from 
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house to duck blinds. Taking the shortest time and calculating from 7:10 

a.m., Hacheney left home at 5:56 a.m.-at the latest. 

This information could have been extremely powerful if presented 

along with the testimony of defense expert, Jim White of Western Fire 

Center. After conducting extensive fire modeling, Mr. White concluded 

that the bum patterns in the house were consistent with a flash fire. RP 

4594. He further opined that the fire lasted about 20 minutes. RP 4599. 

Finally, Mr. White opined that "given the physics of this universe," ATF 

Agent Wetzel's smoldering fire theory could be conclusively ruled out. RP 

4562-63.4 

The fire was first reported in a "911 call" at 7: 13 a.m .. It was 

extinguished at approximately 7:25 a.m .. 

Using White's testimony, the fire started around 7:00 a.m. 

Thus, it was impossible for Hacheney to have started the fire. 

He had been gone from the house for over an hour. 

However, the timeline evidence fully supports Hacheney's 

mnocence even using the testimony-presented by the State-of fire 

investigator Scott Roberts. After fully establishing Mr. Roberts credentials 

earned during 22 years of work involving nearly 2000 fires (RP 3421-23), 

Roberts testified that, although he could not give an exact duration time for 

4 It is important to note that it is impossible to say that the jury verdict represents a rejection, in 
whole or in part, of White's testimony. For purposes of this ineffectiveness claim, Hacheney 
need only show a "reasonable probability" of a different outcome. 
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the fire, his opinion was that it burned an hour or less. RP 3573, 3592-93. 

Utilizing Roberts' "up to one hour" opinion, the fire began around 

6:25 a.m .. At that time, Hacheney had been gone for at least 30 minutes. 

This evidence, even standing alone, could have easily created a 

reasonable doubt in the minds of Hacheney's jurors. Further, there was no 

tactical downside to it. Thus, counsel had a duty both to investigate and 

present this evidence. 

Mr. Hacheney was further prejudiced by the misleading timeline and 

counsels' failure to dispute it by the fact that the state presented statements 

given to Safeco Insurance shortly after the fire where Mr. Hacheney told 

them the party had arrived at the hunting site around 6:45 am. The state 

then presented their misleading time line during closing argument and told 

the jury, "He's flat-out telling Safeco a whole line of lies about his time line 

there, and it's inconsistent with reality." VRP 5028 

Effective assistance of counsel is guaranteed by the Sixth and 

Fourteenth Amendments of the United States Constitution and art. 1, § 22 

of the Washington constitution. Strickland v. Washington, 466 U.S. 668, 80 

L. Ed. 2d 674, 104 S. Ct. 2052 (1984); State v. Mierz, 127 Wn.2d 460,471, 

901 P.2d 286 (1995). To establish that trial counsel's representation was 

constitutionally inadequate, Hacheney must first establish that counsel's 

performance was deficient, and then demonstrate that the deficient 

performance was prejudicial. Strickland, 466 U.S. at 687, 104 S. Ct. at 
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2064. The measure of attorney performance is reasonableness under 

prevailing professional norms. [d. at 688, 104 S. Ct. at 2065. "Counsel 

has a duty to make reasonable investigations or to make a reasonable 

decision that makes particular investigations unnecessary." [d. at 691, 104 

S. Ct. at 2066. 

Over the last decade, counsel's duty to thoroughly investigate before 

making tactical decisions has been clearly defined. See e.g., Rompilla v. 

Beard, 545 U.S. 374 (2005); Wiggins v. Smith, 539 U.S. 510 (2003); 

Williams v. Taylor, 529 U.S. 362, 395-96 (2000). These three cases further 

elucidated the rule that counsel must conduct a competent investigation 

before making tactical choices, established in Strickland v. Washington, 

466 U.S. 688 (2000). 

The touchstone of the prejudice inquiry is the fairness of the trial and 

the reliability of the jury's verdict in light of any errors made by counsel. 

[d. at 696, 104 S. Ct. at 2069. The petitioner must show deficient 

performance which is "so serious as to deprive the defendant of a fair trial, 

a trial whose result is reliable." [d. at 687, 104 S. Ct. at 2064. If there is a 

reasonable probability that, but for counsel's act or omission, the outcome 

of the proceeding would have been different, the defendant was prejudiced. 

[d. at 694, 104 S. Ct. at 2064. A reasonable probability is a probability 

sufficient to undermine confidence in the outcome. [d.; Thomas, 109 

Wn.2d 222,226, 742, P.2d 816 (1987). The Supreme Court clarified that a 
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"reasonable probability" of a different result is shown when the new 

information "could reasonably be taken to put the whole case in such a 

different light as to undermine confidence in the jury verdict." Kyles v. 

Whitley, 514 U.S. 419, 435, 115 S. Ct. 1555, 1566, 131 L. Ed. 2d 490 

(1995) (footnote omitted).5 The Supreme Court in Kyles emphasized that 

materiality, or, here, prejudice, is not a sufficiency of the evidence test. 

Kyles, 115 S. Ct. at 1566. 

The "reasonable probability" standard has been uniformly described 

by courts around the country as "not stringent," requiring a showing by less 

than a preponderance of the evidence that the outcome of the proceeding 

would have been different had the claimant's rights not been violated. 

See, e.g. , Skaggs v. Parker, 235 F.3d 261, 270-271 (6th Cir. 2000) ("[A] 

petitioner [claiming error under this standard] need not prove by a 

preponderance of the evidence that the result would have been different, but 

merely that there is a reasonable probability that the result would have been 

different."); Hull v. Kyler, 190 F.3d 88, 110 (3rd Cir. 1999) (the reasonable 

probability standard "is not a stringent one," and is "less demanding than 

5 Kyles argued the State had suppressed exculpatory evidence in violation of Brady v. Maryland, 
373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). The Court's analysis of Brady "materiality" 
guides the prejudice analysis of ineffective assistance of counsel claims as the two standards are 
historically linked. The Supreme Court in Strickland relied upon the materiality prong of Brady in 
defining prejudice in a claim of ineffective assistance of counsel. Strickland, 466 U.S. at 694, 104 
S. Ct. at 2068 ("the appropriate test for prejudice finds its roots in the test for materiality of 
exculpatory information to disclose to the defense by the prosecution"). See also United States v. 
Bagley, 473 U.S. at 682, 105 S. Ct. at 3383. The Court in Kyles again acknowledged this 
connection between the two standards. Kyles, 115 S. Ct. at 1565-66 (relying on both Brady and 
Strickland and their respective progeny in defining materiality). 
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the preponderance standard") (citation omitted); Paters v. United States, 

159 F.3d 1043, 1049 (7th Cir. 1998) (Rovner, J., concurring) (the 

reasonable probability standard "clearly is less demanding than a 

preponderance of the evidence standard"); Belyeu v. Scott, 67 F.3d 535, 

540) (5th Cir. 1995) (under the reasonable probability standard, "the result 

of a proceeding can be rendered unreliable, and hence the proceeding itself 

unfair, even if the [error] cannot be shown by a preponderance of the 

evidence to have determined the outcome"). 

Like the other claims that depend on extra-record evidence both 

elements of Hacheney's Strickland claim--deficient performance and 

prejudice-must be measured at an evidentiary hearing. 

However, if Hacheney can prove at a hearing what he alleges in this 

Petition, he is entitled to a new trial. 

CLAIM NO.8: MR. HAC HENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 

TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 

OBJECT TO DR. SELOVE'S TESTIMONY THAT DAWN HAC HENEY DIED AS A 

RESULT OF BEING SUFFOCATED WITH A PLASTIC BAG, WHERE THAT 

CONCLUSION EXPLICITLY INCLUDED AN OPINION THAT Ms. GLASS WAS 

CREDIBLE, AND WHERE IT EMBRACED THE ULTIMATE ISSUE. 

CLAIM NO.9: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 

TO EFFECTIVE ASSISTANCE OF ApPELLATE COUNSEL WHERE COUNSEL 

F AILED TO ASSIGN ERROR TO DR. SELOVE'S COMMENT ON DIRECT ApPEAL. 

Dr. Daniel Selove is a pathologist who testified to his opinion about 

the cause of Dawn Hacheney's death. Although he admitted the science 

supported two possibilities (undetermined and homicide), he offered a 
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definitive conclusion: "the cause of death is asphyxia by suffocation." RP 

1416. More precisely, he concluded that the cause of death was 

"suffocation by plastic bag." RP 1417; 1500. 

In offering this opinion, Dr. Se10ve repeatedly vouched for the 

credibility of Ms. Glass. See RP 1415-15 (Noting that he expressly relied 

on statements by Glass, "(a)nd because of reliance on those statements, I 

can exclude strangulation."). In summarizing the facts supporting his 

opinion, Dr. Selove prominently mentioned that "in fact, plastic bag 

suffocation occurred." RP 1500. 

Although the defense cross-examined Dr. Selove and established 

that if Ms. Glass was not truthful, then his opinion would change (RP 

1467), the defense failed to object to Dr. Selove's repeated incorporating an 

opinion regarding the truthfulness of Glass' accusation in his "medical" 

opInIon. Further, in rebuttal, the State blunted the defense cross-

examination by once again asking Dr. Selove to comment on the credibility 

of other witnesses: 

Q. So, some ofthe facts that Mr. Talney asked you about, would 
those cause you to change your opinion at all as to the cause 
of death? 

A. No, none that I have heard today would cause me to change 
my interpretation of ... the autopsy and investigative reports. 

RP 1500. 

Despite a solid line of cases condemning testimony that constitutes a 
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comment on the credibility of another witness, Hacheney's appellate 

counsel failed to raise the issue on direct appeal. 

Hacheney now raises this claim in two, alternate postures: 

ineffective assistance of trial counsel for failing to object and ineffective 

assistance of appellate counsel for failing to raise the issue on direct appeal. 

In each case, Hacheney must show a reasonable probability of a different 

outcome. What that means, practically speaking, is that he must undermine 

confidence in the trial outcome or he must show a reasonable likelihood of 

a different decision on appeal. The latter test is significant because, if the 

issue had been raised on direct appeal, the State would have had to 

demonstrate the harmlessness of the error beyond a reasonable doubt. State 

v. Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996) (A constitutional 

error is harmless only if the reviewing court is "convinced beyond a 

reasonable doubt any reasonable jury would reach the same result absent 

the error, and where the untainted evidence is so overwhelming it 

necessarily leads to a finding of guilt."). 

The case law is clear that testimony containing opInIOns on a 

defendant's guilt are unconstitutional. "No witness, lay or expert, may 

testify to his opinion as to the guilt of a defendant, whether by direct 

statement or inference." Such an opinion violates the defendant's right to a 

trial by an impartial jury and his right to have the jury make independent 

evaluation of the facts." State v. Wilber, 55 Wn.App. 294, 297, 777 P.2d 36 
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(1989) (quoting State v. Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1987)). 

The case law also clearly shows that witness opinion as to another 

witness' credibility is improper. "[N]o witness may give an opinion on 

another witness' credibility." State v. Carlson, 80 Wn.App. 116, 123, 906 

P .2d 999 (1995). Comments on the credibility of a key witness may also be 

improper because issues of credibility are reserved for the trier of fact. City 

of Seattle v. Heatley, 70 Wn.App. 573, 577, 854 P.2d 658 (1993). This 

infringement on the province of the fact-finder is also an error of 

constitutional magnitude. State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 

1278 (2001). 

A "manifest error," an error that can be raised on direct appeal 

without a contemporaneous objection at trial, requires a nearly explicit 

statement by the witness that the witness believed the accusing victim. See 

State v. Kirkman, 159 Wn.2d 918,936, 155 P.3d 125 (2007). 

Hacheney satisfies that standard. Dr. Selove testified that Hacheney 

was guilty of murder. His words could not be clearer-"in fact, plastic bag 

suffocation occurred." RP 1500. It would be hard to imagine testimony 

that more fully embraced an opinion on guilt. 

Further, while Dr. Selove admitted that his opinion would change if 

Ms. Glass was not credible, he consistently vouched for her credibility, a 

necessary component to his conclusion. 

Frankly, Dr. Selove's testimony, like several of the State's 

62 



o o 
professional witnesses, went beyond the limits of science. Rather than 

using his expertise to enlighten the jury and then entrusting them to make 

credibility determinations, he stepped far across the lines of science into 

advocacy. 

CLAIM No. 10: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT 
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 
CRoss-ExAMINE Ms. GLASS REGARDING HER PLAN TO KILL HER 
HUSBAND WHERE THE EVIDENCE WAS ADMISSIBLE AND WHERE DEFENSE 

COUNSEL PROMISED TO PRODUCE IT FOR THE JURY IN OPENING 
STATEMENT. 

Sandy Glass was the singular key witness in this case. Not only did 

she testify that Hacheney confessed the murder of his wife to her-a highly 

contested point-her statement to that effect resulted in a number of the 

State's forensic experts changing their opinions, not because of some new 

scientific test, but based merely on her statements. Compare RP 1467 (Dr. 

Selove's opinion regarding cause of death relies "completely and solely on 

the statements of Sandy Glass"); RP 1493 ("on the basis of the autopsy and 

the toxicology alone, I would say that the cause of death and manner are 

undetermined."). 

As her testimony revealed, Ms. Glass also had some unusual beliefs 

about "prophesies" from God. 

In short, Ms. Glass' testimony was critical, but her reliability was 

certainly not unquestionable. 

One prophesy "received" by Ms. Glass was that her husband was 
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soon to die. RP 69 (" ... her husband, Jimmy, was going to die, and that 

prophesy didn't just disappear, it continued, and she believed it."). This 

prophecy and Ms. Glass' reaction to it was central to the defense attack on 

her credibility. Very early in the defense opening, counsel told jurors about 

Ms. Glass' "prophesies" and her response-suggesting that Ms. Glass had a 

difficult time separating reality from her beliefs. See RP 67-70. 

RP69. 

Defense counsel then told Hacheney's jurors: 

The evidence will show, and it will come from Sandy's mouth, that 
she went so far as planning the death of her husband. It was going to 
be a car accident. 

Ultimately, the Court reserved ruling on the admissibility of this 

testimony. RP 102-07. Later in the trial, the defense sought to admit the 

evidence, noting: 

It was more than just a thought. She actually had a specific plan in 
which to kill her husband. 

RP 2157; CP 104. 

Then, quite inexplicably, defense counsel stated that he no longer 

sought to admit the evidence that co-counsel had explicitly promised 

Hacheney's jurors would "come from Sandy's mouth." RP 2158. Given 

this agreement, the Court excluded the evidence. RP 2173. In short, one 

defense attorney abandoned what Hacheney's other attorney promised his 

jurors to produce and inferentially suggested was the most vital piece of the 
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defense attack on Ms. Glass' credibility. 

As discussed earlier in this Petition, the right to counsel includes the 

right to reasonable effective representation by counsel. Strickland v. 

Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); 

State v. Thomas, 109 Wn.2d 222,225-26, 743 P.2d 816 (1987). In order to 

prevail on an ineffective assistance of counsel claim, the respondent must 

meet the two part test set forth in Strickland: deficient performance and 

prejudice. 

"(L )ittle IS more damaging than to fail to produce important 

evidence that had been promised in an opening" because the ''jurors would 

believe, in the absence of some other explanation, that the witnesses were 

unwilling, viz., unable, to live up to their billing." Anderson v. Butler, 858 

F .2d 16, 17 (1 st Cir.1988). Of course, the ultimate question of ineffective 

assistance as a result of a broken opening statement promise to produce 

particular testimony from a particular witness depends on the facts and 

circumstances ofthe case. 

In Anderson, defense counsel in opening asserted that he would call 

a psychologist and a psychiatrist to testify that the "defendant was 'walking 

unconsciously toward a psychological no exit.. .. Without feeling, without 

any appreciation of what was happening .. .like a robot programmed on 

destruction. '" Anderson, 858 F .2d at 17. He failed to deliver any of the 

promised expert medical testimony. The court characterized the promise as 
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"dramatic" and the indicated testimony as strikingly significant. Id. at 18. 

In Ouber v. Guarino, 293 F.3d 19, 28 (1st Cir.2002), trial counsel 

"promised, over and over, that the petitioner would testify and exhorted the 

jurors to draw their ultimate conclusions based on her credibility." The 

petitioner's testimony would have sharply conflicted with the testimony of a 

main trial witness. Despite the repeated promises, however, the petitioner 

was not called to testify. The Ouber court concluded that trial counsel had 

"structured the entire defense around the prospect of the petitioner's 

testimony that was never delivered." Id. 

It is true that Ms. Glass was called as a witness in this case. But, that 

is not the point. Instead, the defense theory in opening was that Ms. Glass 

was seriously psychologically confused, strongly suggesting that her claims 

about Hacheney's confession were simply a projection onto him of her own 

thoughts. Psychological projection (or "projection bias") is when a person's 

personal attributes, thoughts, and/or emotions are ascribed onto another 

person or people. In classical psychology, "projection" is always seen as a 

defense mechanism which occurs when a person's own unacceptable or 

threatening feelings are repressed and then attributed to someone else. 

This theory was certainly much more plausible than the State's claim 

that Hacheney's sexual indiscretions demonstrated his guilty knowledge. 

Indeed, Ms. Glass' testimony provided additional support for this theory 

when she was asked about the source of the "voice" she heard that 
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prophesized her husband's death. 

Q: Is it your own voice? 

A: Not that I am aware of. 

Q: Isn't it possible, ma'am, that these were your own private 
thoughts? 

A: It is certainly possible. 

RP 2389.6 

However, there were two critical elements to this theory-both 

promised in opening statements. Without the second element-the fact that 

Glass devised a homicidal plan-the projection theory utterly failed. See 

RP 5000 (State uses Glass' prophesy testimony against Hacheney). 

Ms. Glass' plan to kill her husband was admissible under a variety of 

theories. For example, it was admissible as part of one of the perceived 

benefits that Glass received from the State when she received complete 

immunity. Indeed, the only portion of her statement that even remotely 

suggests of criminal activity is her thoughts and actions relating to her plan 

to kill her husband. 

Like a number of the other claims raised in this petition, this claim, 

which is clearly not frivolous, can only be decided at an evidentiary 

hearing. However, at such a hearing Petitioner expects he will be able to 

satisfY both Strickland prongs. The defense failed to deliver what it 

6 Unfortunately, defense counsel also missed this perfect opportunity presented by the witness by 
moving on to questions about where and when Glass heard this voice in her head. 
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promised to Hacheney's jurors and what was the linchpin to evaluating 

Glass' credibility. This self-inflicted blow to the defense case undermines 

confidence in the outcome of the case-especially where Hacheney's guilt 

or innocence turned so completely on this single witness. 

CLAIM No. 11 : THE INSTRUCTION WHICH TOLD JURORS THEY 

COULD CONSIDER HACHENEY'S "RELA TIONSHIPS WITH WOMEN" AS 

"CONSCIOUSNESS OF GUILT" CONSTITUTED A COMMENT ON THE EVIDENCE 

IN VIOLATION OF ARTICLE IV, SECTION 16 OF THE WASHINGTON 

CONSTITUTION. 

CLAIM No. 11: THE "CONSCIOUSNESS OF GUILT" LIMITING INSTRUCTION 

VIOLATED DUE PROCESS BECAUSE MR. HACHENEY'S SEX LIFE HAD No 

PROBATIVE VALUE TO THAT ISSUE, THE INSTRUCTION WAS NOT CLEARLY 

PHRASED AS A PERMISSIVE INFERENCE, AND WHERE No CAUTIONARY 

LANGUAGE WAS INCLUDED IN THE INSTRUCTION. 

CLAIM No. 12: MR. HACHENEY'S FIFTH AND FOURTEENTH AMENDMENT 

RIGHTS TO DUE PROCESS OF LAW WERE VIOLA TED WHEN THE TRIAL 

COURT, AFTER DECIDING TO GIVE AN INSTRUCTION ON "CONSCIOUSNESS 

OF GUILT," DID NOT FURTHER GIVE AN INSTRUCTION ON "MULTIPLE 

HYPOTHESIS," DID NOT REQUIRE THE STATE TO PROVE THE INFERENCE 

BEYOND A REASONABLE DOUBT, FAILED TO GIVE A CORRESPONDING 

"CONSCIOUSNESS OF INNOCENCE" INSTRUCTION, OR F AILED TO Do ALL OF 

THE ABOVE. 

CLAIM No. 13: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

EFFECTIVE ASSISTANCE OF COUNSEL WAS VIOLATED WHEN COUNSEL 

FAILED TO REQUEST THAT THE "CONSCIOUSNESS OF GUILT" INSTRUCTION 

INCLUDE LANGUAGE STATING THAT THE INFERENCE WAS NOT 

MANDATORY, AND THAT WHERE THE EVIDENCE WAS SUSCEPTIBLE OF Two 

EQUALLY VALID CONSTRUCTIONS THE JURY MUST DRA W THE INFERENCE 

CONSISTENT WITH INNOCENCE. 

CLAIM No. 14: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

EFFECTIVE ASSISTANCE OF COUNSEL WAS VIOLA TED WHEN COUNSEL 

F AILED TO REQUEST A CORRESPONDING "CONSCIOUSNESS OF INNOCENCE" 

INSTRUCTION. 

68 



After his wife's death, Mr. Hacheney had romantic relationships 

with several women, one of whom he eventually married. 

The trial court instructed Hacheney's jury they could consider 

Hacheney's relationships with other women as "consciousness of guilt." 

The instruction read: 

Evidence has been introduced in this case on the subject of the 
defendant's relationship with several women solely for the question 
of whether the defendant acted with motive, intent, premeditation, or 
consciousness of guilt. You must not consider this evidence for any 
other purpose. 

RP 4978. The instruction was created in part based on a limiting 

instruction offered by the defense. However, the defense objected to the 

"consciousness of guilt" language. Thus, the final instruction was crafted 

by the trial court. The defense failed to propose any additional limiting 

language. 

This instruction is highly problematic. It constitutes a comment on 

the evidence. It allows the jury to draw an impermissible and unwarranted 

inference. It fails to contain necessary limiting language. This is precisely 

why the State used the instruction to their great (unfair) advantage. RP 

5017. The State argued: 

Id. 

Here's where we get into the strongest mode of evidence, that is 
circumstantial evidence of consciousness of guilt, and the 
instructions do allow you to use the affairs and the relationships to 
look at this issue of consciousness of guilt. 
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In stark contrast to the instruction that Hacheney's jurors received, 

Washington law does not support a consciousness of guilt instruction even 

in what is usually thought of as the preeminent proof of consciousness of 

guilt-flight. See WPIC 6.21, comment ("It is the view of the committee 

that an instruction on flight singles out and emphasizes particular evidence 

and for that reason should not be given."); State v. Reed,25 Wn. App. 46, 

604 P.2d 1330 (1979) (Even though a defendant's flight to avoid 

prosecution may be admissible evidence to prove guilt, it should not be the 

subject of a jury instruction). 

This is consistent with the common law rule that presumptions and 

inferences are generally not favored in the criminal law . See State v. Cantu, 

156 Wn.2d 819, 826, 132 P.3d 725 (2006). For this reason, Washington 

cases strongly suggest that jury instructions should be written in terms of 

what the jury "may infer," rather than in terms of a presumption, even when 

the statute uses presumption language. See, e.g., State v. Johnson, 100 

Wn.2d 607, 674 P.2d 145 (1983), overruled on other grounds in State v. 

Bergeron, 105 Wn.2d 1, 711 P.2d 1000 (1985). 

A permissive inference suggests a possible conclusion that the jury 

can reach if it finds that a predicate fact has been proved. Sometimes an 

inference is so apparent that it does not need to be, and should not be, stated 

for the jury. There are an unlimited number of inferences that jurors may 

make, yet these are not singled out for special jury instructions. Where a 

70 



o o 
Court singles out one or more permissive inferences in an instruction, it is 

likely that the instruction could be construed by jurors as a judicial 

comment on the evidence. Article IV, section 16 of the Washington 

Constitution strictly prohibits such comments. The harm, frankly, is even 

more pronounced where the inference is speculative, as it was in this case. 

Permissive inferences are constitutional only if fact B flows "more 

likely than not" from fact A. While the evidence is arguably relevant on the 

issue of motive, it is absurd to argue that the evidence proves or tends to 

prove "consciousness of guilt." The fact that Mr. Hacheney had several 

sexual partners after his wife's death is simply not the equivalent of post

crime flight, destruction of evidence, the creation of false exculpatory 

evidence, or threats made to silence a witness. See e.g., State v. Van 

Alcorn, 665 P.2d 97, 100 (Ariz. Ct. App. 1983) (noting that courts have 

approved consciousness-of-guilt instructions in cases involving flight, use 

of false names, disguises and other concealment, hiding evidence, and 

attempting to influence witnesses); Commonwealth v. Martinez, 769 N.E.2d 

273, 280 (Mass. 2002) (upholding consciousness-of-guilt instruction based 

on evidence that the defendant "fled, hid, made intentionally false 

statements, used a false name, destroyed evidence, or intimidated a 

witness"). 

However, the "limiting instruction" permitted Hacheney's jurors to 

consider this evidence as proof of guilt. Indeed, in cases in which the 
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inference is the sole and sufficient proof of only an element, a higher 

standard of reasonable doubt may well be triggered. See State v. Randhawa, 

133 Wn.2d 67, 76, 941 P.2d 661 (1997); State v. Hanna, 123 Wn.2d 704, 

710-11, 871 P.2d 135 (1994); State v. Sandoval, 123 Wn.App. 1,5,94 P.3d 

323 (2004) (referring to opinions that have discussed a higher standard of 

reasonable doubt, but noting that the state Supreme Court has not yet 

applied it). That higher presumption should likewise be triggered where the 

Court is instructing jurors that they can draw an inference of guilt from the 

evidence. See Herring v. State, 501 So. 2d 19,20 (Fla. 3d Dist. App. 1986) 

(defendant's behavior is circumstantial evidence probative of his 

consciousness of his guilt, and ultimately guilt itself, only when it can be 

said that the behavior is susceptible of no prima facie explanation except 

consciousness of guilt). 

Telling jurors that they can infer guilt from certain acts is much 

different from telling jurors that they can draw an inference of motive. 

Motive is never sufficient to prove guilt. Consciousness of guilt has only 

one implication. 

Mis-instructing Jurors on permIssIve inferences can raIse other 

problems as well. When a trial court gives such an instruction, either on 

request or on its own motion, the court must be careful to instruct the jury 

correctly as to the limited purpose for which the evidence is admitted. 

United States v. Back, 588 F.2d 1283, 1287 (9th Cir. 1979). An improper 
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limiting instruction may even enhance prejudice to a point where unfair 

prejudice outweighs probative value. Id. at 1287. 

Hacheney raises a constitutional challenge to this instruction. Thus, 

this court must determine "whether the ailing instruction by itself so 

infected the entire trial that the resulting conviction violates due process." 

Henderson v. Kibbe, 431 U.S. 145, 154, 97 S.Ct. 1730, 52 L.Ed.2d 203 

(1977) (quoting Cupp v. Naughten, 414 U.S. 141, 147, 94 S.Ct. 396, 38 

L.Ed.2d 368 (1973)). In such cases, the question is "whether the ailing 

instruction by itself so infected the entire trial that the resulting conviction 

violates due process, ... not merely whether 'the instruction is undesirable, 

erroneous, or even 'universally condemned." Henderson v. Kibbe, 431 U.S. 

145, 154, 97 S.Ct. 1730, 1736-37 (1977) (quoting Cupp v. Naughten, 414 

U.S. 141, 146-47,94 S.Ct. 396, 400 (1973). 

Moreover, in deciding whether an instructional error violates 

fundamental fairness, i.e., whether it rises to the level of constitutional error 

the court must consider the instructional error "in the context of the 

instructions as a whole and the trial record." Estelle, 502 U.S. at 72, 112 

U.S. at 482. "When the claim is an instructional error '[w]hether a 

constitutional violation has occurred will depend upon the evidence in the 

case and the overall instructions given to the jury." Villafuerte v. Stewart, 

111 F.3d 616, 624 (9th Cir. 1997) (quoting Ducker v. Godiner, 67 F.3d 734, 

745 (9th Cir. 1995)). See also Meeks v. Moore, 216 F.3d 951, 969 (1Ith 
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Cir. 2000) ("In determining whether a state jury charge was deficient, 

federal habeas courts are required to examine the instruction in light of all 

the instructions and indeed all of the trial, to determine if any prejudice 

occurred from the instruction given."). Among other things, the court may 

consider counsels' closing arguments in determining whether the 

instructional error rose to the level of a constitutional violation. See 

McLaughlin v. State Farm Mut. Auto. Ins. Co., 30 F.3d 861, 868 (7th Cir. 

1994 ) (considering counsels' arguments in determining sufficiency of jury 

instruction) . 

If this Court considers the instruction together with the State's 

capitalizing on the instruction during closing, the Due Process violation 

becomes both obvious and overwhelming. 

Given the Court's decision to give the "consciousness of guilt" 

instruction, defense counsel had every incentive to restrict or limit it. For 

example, the defense should have proposed additional language: 

If two inferences can be drawn from defendant's conduct, one 
consistent with innocent purpose and one consistent with 
consciousness of guilt, you must draw the inference consistent with 
innocent purpose. Such evidence of consciousness of guilt may be 
used to strengthen other evidence of guilt. However, evidence of 
consciousness of guilt is not sufficient, in and of itself, to convict 
the defendant of any crime charged in the indictment, nor does it in 
any way shift the burden of proving the defendant's guilt beyond a 
reasonable doubt from the prosecution. 

Moreover, defense counsel could have sought a corresponding instruction: 

There has been evidence presented that Mr. Hacheney voluntarily 
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spoke to investigators about the fire and his wife's death. You may 
consider whether Mr. Hacheney's cooperation with the 
investigation indicates consciousness of innocence on his part. 

See Commonwealth v. Porter, 429 N.E.2d 14, 19 n.10 (1981). 

Indeed, other actions and statements by Hacheney after his wife's 

death provide stronger support for a "consciousness of innocence" 

instruction than Mr. Hacheney's sexual history. For example, Hacheney 

indicated that he felt responsible for his wife's death because he had not 

installed fire detectors in the house. 

In sum, the "limiting" instruction produced the opposite effect. 

Allowing jurors to use this evidence as proof of guilt constituted a comment 

on the evidence; singled out an improper purpose and gave jurors and the 

State the "green light" to use the evidence for this purpose; and violated 

due process. Given the trial court's erroneous decision to give the 

instruction, the defense was ineffective for failing to propose an instruction 

that would have either properly guided jury deliberations or an instruction 

that would have permitted the opposite inference. 

No matter how this claim is framed, Hacheney was unfairly 

prejudiced. 

CLAIM No. 15: CUMULATIVE ERROR 

Where the cumulative effect of multiple errors so infected the 

proceedings with unfairness a resulting conviction or death sentence is 

invalid. See Kyles v. Whitley, 514 U.S. 419, 434-35, 115 S. Ct. 1555, 131 
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L. Ed.2d 490 (1995). As the Ninth Circuit pointed out in Thomas v. 

Hubbard, 273 F .3d 1164 (9th Cir.200 1), "[i]n analyzing prejudice in a case 

in which it is questionable whether any single trial error examined in 

isolation is sufficiently prejudicial to warrant reversal, this court has 

recognized the importance of considering the cumulative effect of multiple 

errors and not simply conducting a balkanized, issue-by-issue harmless 

error review." Id. at 1178 (internal quotations omitted) (citing United States 

v. Frederick, 78 F.3d 1370, 1381 (9th Cir.1996)); see also Matlock v. Rose, 

731 F.2d 1236, 1244 (6th Cir.1984) ("Errors that might not be so 

prejudicial as to amount to a deprivation of due process when considered 

alone, may cumulatively produce a trial setting that is fundamentally 

unfair."). 

It is also overwhelmingly clear that a Sixth Amendment claim of 

ineffectiveness must be analyzed cumulatively. Williams v. Taylor, 529 

U.S. 362 (2000). A defendant may prove that he has suffered ineffective 

assistance of counsel based on the cumulative effect of errors. See Wade v. 

Calderon, 29 F.3d 1312,1319 (9th Cir. 1994), cert. denied, 513 U.S. 1120 

(1995). "In analyzing prejudice In a case in which it is questionable 

whether any single trial error examined in isolation is sufficiently 

prejudicial to warrant reversal, this court has recognized the importance of 

considering the cumulative effect of multiple errors and not simply 

conducting a balkanized, issue-by-issue harmless error review." Thomas v. 
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Hubbard, 273 F.3d 1164, 1178 (9th Cir. 2001) (internal quotations 

omitted), citing United States v. Frederick, 78 F.3d 1370, 1381 (9th Cir. 

1996); see also Whelchel v. Washington, 232 F.3d 1197, 1212 (9th Cir. 

2000) (noting that cumulative error applies on habeas review); Matlock v. 

Rose, 731 F.2d 1236, 1244 (6th Cir. 1984) ("Errors that might not be so 

prejudicial as to amount to a deprivation of due process when considered 

alone, may cumulatively produce a trial setting that is fundamentally 

unfair."). 

There are two primary types of errors in this case that must be 

measured cumulatively. First, the several claims of ineffectiveness 

resulted in a much weaker case presented on Hacheney's behalf than 

reasonably competent counsel would have presented. Counsel's errors 

simultaneously made it easier for the State to convict Mr. Hacheney. 

In addition, the failure of many of the State's forensic experts to 

confine their testimony to the limits of science was highly prejudicial. The 

State's forensic experts vouched, both explicitly and implicitly, for the 

reliability of the work of other scientists where they had no personal 

knowledge of that work and, at least in the case of Dr. Logan, without 

mentioning the problems that he knew existed. In addition, Dr. Selove 

self-appointed himself judge and jury and told jurors that his expertise as a 

pathologist led him to one, sure conclusion: Hacheney suffocated his wife. 

Not only was Dr. Selove wrong, he opinion far exceeded the usefulness of 
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the medical expertise he legitimately could offer. 

2. Requisite Showing Necessary for an Evidentiary Hearing 

Because most of Hacheney's claims are based on extra-record 

evidence, he begins by describing the low threshold showing required in 

order to merit an evidentiary hearing-a threshold showing that he has 

clearly satisfied. 

After a PRP is filed and briefed, the "Chief Judge determines at the 

initial consideration of the petition the steps necessary to properly decide 

on the merits the issues raised by the petition. If the issues presented are 

frivolous, the Chief Judge will dismiss the petition. If the petition is not 

frivolous and can be determined solely on the record, the Chief Judge will 

refer the petition to a panel of judges for determination on the merits." 

RAP 16.11.7 The rule further provides: 

If the petition cannot be determined solely on the record, the 
Chief Judge will transfer the petition to a superior court for a 
determination on the merits or for a reference hearing. 

Id. Thus, the Chief Judge has the option of sending the entire PRP to the 

trial court for both an evidentiary hearing or referring those issues based on 

contested extra-record facts to the trial court for the conduct of an 

evidentiary hearing and entry of factual findings. In the latter case, this 

Court then applies those factual findings to the applicable law. 

7 Although not defined in the rule, frivolousness is generally defined as "wholly without merit." 
This petition is clearly far from frivolous. 
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As a threshold matter, the petitioner must state the facts underlying 

the claim of unlawful restraint and the evidence available to support the 

factual allegations. RAP 16.7(a)(2)(i). Bald assertions and conclusory 

allegations will not support the holding of a hearing. See In re Williams, 

111 Wn.2d 353, 364-65, 759 P.2d 436 (1988). Thus, a mere statement of 

evidence that the petitioner believes will prove his factual allegations is not 

sufficient. 

Rather, with regard to the required factual statement, the petitioner 

must state with particularity facts which, if proven, would entitle him to 

relief. Where Petitioner's allegations are based on matters outside the 

existing record, the petitioner must demonstrate that he has competent, 

admissible evidence to establish the facts that entitle him to relief. Where 

facts are outside of the trial record and especially where the facts are 

disputed and/or involve credibility determinations, the need for an 

evidentiary hearing is at its zenith. See Frazer v. United States, 18 F.3d 

778, 784 (9th Cir.1994) ("Because all of these factual allegations were 

outside the record, this claim on its face should have signaled the need for 

an evidentiary hearing."). Borrowing from the analogous habeas standard 

(a comparatively higher standard), in showing a colorable claim, a 

petitioner is "required to allege specific facts which, if true, would entitle 

him to relief." Ortiz v. Stewart, 149 F.3d 923, 934 (9th Cir.1998) (internal 

quotation marks and citation omitted). 
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Once the petitioner makes this threshold showing, the court will then 

examine the State's response to the petition. The State's response must 

answer the allegations of the petition and identify all material disputed 

questions of fact. RAP 16.9. In order to define disputed questions of fact, 

the State must meet the petitioner's evidence with its own competent 

evidence. If the parties' materials establish the existence of material 

disputed issues of fact, then the superior court will be directed to hold a 

reference hearing in order to resolve the factual questions. 

In short, the purpose of a reference hearing is to resolve genuine 

factual disputes, not to determine whether the petitioner actually has 

evidence to support his allegations. An evidentiary hearing plays a central 

role in sorting through and ensuring the reliability of the facts upon which 

legal judgments are made. 

Once briefing is complete, this Court should decide whether any of 

Mr. Hacheney's "record based" claims merit reversal. If any such claim 

merits a new trial, then an evidentiary hearing is not necessary. Next, if the 

State fails to dispute the facts of any extra-record claim, then the Court 

should decide whether that claim justifies relief. Finally, the Court should 

remand any disputed claims for a hearing. 
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D. CONCLUSION AND PRAYER FOR RELIEF 

Based on the above and after the completion of an evidentiary 

hearing, this Court should reverse Mr. Hacheney's murder conviction and 

remand for a new trial. 

DATED this 24th day of May, 2010. 

Law Offices of Ellis, Holmes 
& Witchley, PLLC 
705 Second Ave., Ste. 401 
Seattle, WA 98104 
(206) 262-0300 (Ph) 
(206) 262-0335 (fax) 
J effreyErwinEllis@gmail.com 
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DECLARATION OF 

NICHOLAS DANIEL HAC HENEY 

I, Nicholas Daniel Hacheney, declare the following: 

On December 26th 1997,· I woke up at approximately 5 :00 am and got ready 

for a hunting trip with Phil Martini and Lindsey Smith (now Latsbaugh.) I 

gathered up my hunting gear and I took our dog, Hope outside and let her run and 

then put her in the kennel in my Jeep. I then loaded the gear in the Jeep and left. 

The last time I saw my wife, Dawn Hacheney, she was alive and sleeping in bed. 

She woke up momentarily when the alarm clock went off, I gave her a kiss 

goodbye, she said goodbye and then went back asleep .. I did not murder my wife 

and I did not light our house on fire. 

To the best of my recollection I left the house sometime around 5 :30-5 :45 

am. After leaving the house I went to the nearby Texaco station and bought a cup 

of coffee. My wife did not drink coffee and we did not have a coffeepot in the 

house. Upon arriving at the Hood Canal Bridge, I got out of the Jeep and walked 

over to Phil Martini's truck. We talked for a few minutes and I explained the 

route we would be going. We discussed all riding together in my Jeep but Phil 

had his young dog along and so he followed in his truck. Lindsey got in the Jeep 

and we drove to Indian Island. When we arrived at the parking lot we got out and 

let the dogs run a little bit. It was still dark when we were in the parking lot. As 



Phil was a relatively new hunter, we talked about what we needed to do once we 

got out to the blinds. Phil changed the choke on his shotgun. We then walked 

down to the hunting blinds. I put Phil and his dog in one blind and I went to the 

other blind with my dog. Lindsey came with me. It was just starting to get light 

enough to see when we got to the blinds but it was still well before shooting light. 

We hunted for awhile (probably an hour or so.) It was one of those days when 

very few birds were flying and eventually Lindsey and I walked back over to 

Phil's blind and we all discussed going to breakfast at the Chimacum Cafe. We all 

agreed to go to breakfast. 

We then walked back to the vehicles and drove to Chimacum. When we 

got there it was closed so we decided to try Mitzel's restaurant in Poulsbo. When 

we got to Mitzel's I told Phil and Lindsey that I couldn't stay long because I had 

promised to open presents with Dawn that morning. I don't remember what I 

ordered but it probably was something like a Danish and coffee because both 

Lindsey and Phil ordered full breakfasts and the bill for all three of us with tax and 

tip only came to $21.67. After awhile I said I needed to get going and paid the bill 

and left. 

Upon arriving at my house, there were fire engines parked in front. An 

officer came to my door as I got out of the Jeep and I told him this was my house. 

He took me to a woman (Jane Jermy) who sat me on the back of the fire truck and 

told me that they had found a body in the house. She asked me who was in the 

house and I said my wife Dawn was. When I realized that Dawn was dead, I 
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collapsed onto the street and began crying. Ms. Jenny helped me back onto the 

truck and asked if there was anyone she could call for me. I asked her to call my 

Pastor. 

In the days that followed my wife's death, I had numerous conversations 

where I stated that I felt that her death was my fault. One of the issues that came 

up was the fact that the house did not have smoke detectors. We had been 

remodeling the house and I had not installed the smoke detectors. I felt that the 

fact that the house was in disarray and we didn't have smoke detectors contributed 

to the fire. 

At the time we were part of a fundamental charismatic church that believed 

that when bad things happened, it was God's punishment. The church was in the 

middle of a major power struggle between the senior pastor and the 

apostle." 

Approximately 4 months prior to Dawn's death, I had an affair with a 

woman named Sandy Glass. I had confessed that affair to Dawn and we were 

working on dealing with it. I had not told anyone else about the affair. As I was a 

pastor in the church, we were trying to extract ourselves from the church without 

having it turning into a huge scandal. The church regularly ex-communicated 

people in a very public and painful way and we did not want to go through that. 

In the weeks following Dawn's death I told Sandy Glass that I felt that it 

was my fault that Dawn died, that if I hadn't had an affair and had taken care of 

the house and my wife that she would still be alive. Sandy Glass said that she had 
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_received "prophecies" from God that Dawn was a lamb and that it was all part of 

God's plan and that we were now free to "take the land." She told me that the 

angel Gabriel was living at her house and that all of what was taking place was 

ordained by God. I told her that I didn't believe that. (Much of what Sandy Glass 

testified to at trial, regarding these conversations, took place after Dawn's death 

but it was portrayed as having taken place before.) Sometime after that, Sandy 

Glass came to me and told me -that her husband was going to die soon and that 

God had shown her how it was going to happen. I told her that I didn't believe 

that God worked that way and that it was all just fantasy. I had little or no contact 

with her after that. I certainly did not tell her that I committed murder or that I had 

anything to do with the fire. 

I soon quit my pastor job and left the church. In the months that followed 

my wife's death, I made a complete mess of my life. I got drunk almost daily and 

slept with anyone that was Willing. It was an extremely painful and confusing 

chapter of my life and I have a lot of regrets for my actions during that time. 

Much of that time I spent looking for answers and trying to find some meaning to 

all that had happened. I was deeply ashamed of the choices that I made and I kept 

it all secret. 

I eventually extracted myself from that cycle and got my life back on track. 

I had no contact with Sandy Glass until the summer of 200 I when it was brought 

to my attention that she was going to make the news of our affair public. I 

contacted her by phone and asked her why she was choosing to come forward with 
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the affair now. She kept saying "it's the truth." I told her that it was going to hurt 

a lot of people and it seemed like it was more about hatred than the truth. She the 

stated that she was having the investigation into Dawn's death re-opened. I asked 

her what she was talking about and she said that she knew that Dawn had not died 

in the fire. I then asked her if this was something that God had revealed to her. 

She said that God was truth. I hung up the phone. Later that night I received a 

phone call in the middle of the night from a man (later identified as Sandy Glass' 

boyfriend) who had a bunch of threats. 

The next day I contacted an attorney friend of mine and asked for his 

advice. He said to ignore it and to avoid any contact with those people. The news 

of the affairs eventually did come out and I dealt with all of the fall out from that. 

I did not hear anything else until Sept 12th 2001 when I was arrested and charged 

with murder. I have protested my innocence from day one until today. I was 

offered a plea bargain for 7 years and I refused it even though I was being 

threatened with the death penalty. 

I am not guilty of murdering my wife and I did not set fire to our house. 

I declare under penalty of perjury pursuant to the laws of the State of Washington 

that the foregoing is true and correct to the best of my knowledge. 

Nicholas Daniel Hacheney Dated June 16, 2009 
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Oversight of crime-lab staff has often been lax 

By RUTH TEICHROEB 
SEATTLE POST-INTELUGENCER REPORTER 

A crime lab chemist snorts heroin on the job for months, stealing the 
drug from evidence he was testing. 

A senior DNA analyst lies to a defense 
attorney, fearing his testing error would 
be used to undermine a case against a 
suspected rapist. 

RELATED FEATURES 

- Crime labs too beholden to 
prosecutors, critics say 
- Previously: "Shadow of Doubt" 
special report 

A forensic scientist is accused of sloppy drug analysis, after a national 
watchdog group complains about his misleading court testimony. 

In all of these cases, internal checks and balances failed. The system for 
double-checking work broke down in one case. In another, officials 
overlooked warning signs until faced with a crisis. And the work of 
discredited senior staffers was almost never audited, an investigation by 
the Seattle Post-Intelligencer found. 

A close look at the Washington State Patrol crime labs reveals a stressed 
system in which officials have been slow to deal with misconduct by 
long-time employees -- dating back-to one of the fIrst scientists hired 
more than 30 years ago. . 

Crime lab officials say these are 
isolated incidents that don't reflect 
the high-quality work done by their 
120 employees on thousands of 
cases a year, despite caseload and 
budget pressures. 

"It's a constant process of learning 
from our mistakes and trying to do 
better," said Barry Logan, director 
ofthe State Patrol's Forensic 

Washington State Patrol crime labs' Director 
Barry Logan says most of his forensic 
scientists do top-notch work on thousands of 

http://seattlepi.nwsource.com/locall183203 crimelab23.html 
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Laboratory Services Bureau. cases each year. 

A single inept or dishonest forensic scientist, though, can undermine the 
integrity of the legal process, given the pivotal role the crime labs play in 
determining a suspect's guilt or innocence. 

"It's only as good as the weakest link," said Steven Benjamin, co
chairman of the forensic evidence committee for the National 
Association of Criminal Defense Lawyers. "When a laboratory has an 
inept or dishonest examiner and an inadequate response, then that whole 
lab becomes the weakest link." 

A review of two dozen crime lab disciplinary records also raise questions 
about the professionalism of some scientists on the state payroll. In the 
past five years, a lab supervisor was caught viewing pornography on his 
office computer, a lab manager was fired for sexually harassing female 
co-workers and a DNA analyst was found sleeping on the job. 

Crime labs are subject to minimal federal or state oversight. Even the last 
industry-led, voluntary accreditation review of Washington's system, 
however, found problems in all seven labs in 1999. 

The lack of government scrutiny has become a national issue in the wake 
OUR AFFILIATES of high-profile scandals plaguing crime labs from Houston, where 

I shoddy DNA work led to a wrongful conviction, to a string of problems 
at the FBI's pre-eminent facility in Quantico, Va. L..-_____ --l 

Two months ago, Oregon attorney Brandon Mayfield was jailed for two 
weeks as a material witness after FBI fingerprint experts mistakenly 
linked him to the March 11 Madrid bombings that killed 191 people. 

Over the objections of Spanish investigators, three veteran FBI 
fmgerprint examiners declared they had a "100 percent" match with 
Mayfield -- a claim soon proved to be false. 

The case not only prompted questions about the reliability of fingerprint 
evidence; it left people wondering whether experienced forensic 
scientists had let biases cloud their judgment. 

And it lent credence to the complaint that too many crime lab staff see 
themselves as cops in white lab coats rather than objective scientists. 

'I tried to conceal it' 

A simple error on a DNA test would lead to the undoing of 16-year 
forensic scientist John Brown. 

Embarrassed by his mistake, Brown 
made a decision that would shatter his 
credibility and impugn the integrity of 

http://seattlepi.nwsource.com/locaVI83203 crimelab23.html 
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the entire system. 

It began when Seattle police submitted 

Brown, and their implications for 
the crime lab. (950K PDF) 

vaginal swabs in an unsolved rape case to the state crime lab. Brown 
came up with a DNA profile of a possible male suspect but didn't find a 
match the first time he searched the convicted-felon DNA databank: in 
November 1997. 

During an internal review, his boss, Don McLaren, noticed that Brown 
had missed one of the markers in the DNA test. Brown reran the correct 
profile and produced a match with Craig Barfield, then 35, who had 
served time for burglary convictions. 

Brown issued a final report linking Barfield to the DNA profile, but 
made no mention of his first test. 

"A mistake like this is like leaving fresh salmon on the counter and ... 
leaving your cat in the kitchen," Brown, 54, said recently, speaking 
publicly for the first time. 

"I saw it as much more harm that the defense would get 
hold of the data saying there's no match in the database, 
and they'd prance around and say it proves the 
innocence of their client. " 

He also destroyed his erroneous draft report, a common 
practice at that time, according to Brown and McLaren, 
but one that contradicted the legal system's basic tenet 
of full disclosure. 

A few months later, in April 1998, Barfield's public defender, Stephanie 
Adraktas, grilled a nervous Brown about discrepancies in his lab notes 
during a pre-trial interview. 

By then, Brown said he knew Barfield had been accused of a previous 
rape, and wanted to help bolster the case. "I didn't want this mistake to 
come up," he told the P-I. "So I tried to conceal it." 

One of the founders of the lab's DNA section almost a decade earlier, 
Brown had testified in 40 DNA cases. He'd tested evidence in 300 DNA 
cases, according to his resume. 

He said defense attorneys had begun personally attacking forensic 
scientists because they could no longer challenge irrefutable DNA 
evidence in court. They wanted to "destroy him." 

"The legal stuff was a battlefield," he said. 

During the interview with Adraktas, Brown was at first evasive, then lied 
about the existence of the draft report. As the hours ground on, Adraktas 
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extracted the truth. "Every defense attorney wants to go out hunting and 
to capture a forensic scientist and I was the big buck with a full rack," 
Brown would later tell State Patrol investigators. 

Brown's attitude stunned Adraktas. "I do find it disturbing and sad that 
someone whose job was to be objective and evaluate evidence fairly 
would do this," she said. "It wasn't his role to decide if the charged 
person was guilty. That was up to ajury." 

To do damage control, King County Deputy Prosecutor Steven Fogg 
immediately sent the crucial DNA evidence to a private California lab, 
which confirmed the match with Barfield. 

At Barfield's trial two years later, Brown, who had just been promoted to 
supervisor of the lab system's DNA program, admitted that he'd lied 
about his first test. 

The State Patrol put Brown on administrative leave and launched an 
internal investigation. Administrators concluded Brown's credibility was 
tarnished, and his "untruthfulness" could be used to discredit his prior 
work --' and the entire system. 

On the verge of being fired, Brown resigned in September 2000. 

The lab, in response, began limiting defense attorneys to two-hour time 
blocks during pre-trial interviews to ease psychological pressures on 
forensic scientists. 

"I'm not going to defend what John Brown did," said Logan, the crime 
labs chief. "He got into a difficult situation and made it worse by how he 
handled it." 

Lab officials didn't audit Brown's other cases for problems after his 
resignation because his previous track record was "excellent," Logan 
said. They did write a policy requiring staff to keep all draft reports. 

"I believe we have an excellent record in disclosing as much as we 
believe will be relevant," Logan said. 

After Barfield was convicted of rape and burglary, however, the court 
fined the state $5,000 for failing to disclose memos revealing Brown had 
been suspended during the trial. 

itA fine was just an inadequate response to that," Adraktas said. "If that's 
all an agency will suffer as a result of withholding information in a 
serious case, what will prevent them from doing it again?" 

-The crime labs' habit of destroying erroneous draft reports was "chilling" 
and raises the possibility of wrongful convictions, she said. 

http://seattlepi.nwsource.comllocall183203 crimelab23.html 2/4/2005 
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Andraktas also questions why the agency waited two years to investigate 
Brown's conduct, even promoting him. She said she submitted a 
transcript of Brown's false statements to the State Patrol's legal counsel 
soon after the interview. 

Logan said he didn't know about Brown's dishonesty until the trial, and 
isn't sure if anyone else did. Officials did know he'd destroyed the draft 
report, which wasn't against policy at the time. Logan said they took 
action as soon as Brown testified to lying. 

Today, Brown in part blames what happened on the stress of dealing with 
defense attorneys -- something police agencies discount, because 
employees are expected to "handle this stuff." 

"We were facing on a monthly basis people who were trying to destroy 
our reputations," Brown said. "There was no acceptance of that." 

Scientist falsified his report 

From the earliest days of the state system, crime lab officials have 
floundered at reining in problem employees. 

One glaring example is Donald K. 
Phillips, a forensic scientist hired in 1971 
after a brief stint in the Seattle Police 
Department lab. 

Phillips' skills were soon called into 

BACKGROUND 

Internal State Patrol memo 
detailing the allegations against 
Donald K. Phillips. (2.3MB PDF) 

Summary of findings from a review 
of those allegations. (686K PDF) 

question, but those concerns had little effect on what would be a IS-year 
career with the State Patrol. 

"They let him through probation even though they knew he was a 
problem," recalled Kay Sweeney, a former crime lab quality assurance 
manager for the State Patrol. "Once you passed probation, it's very hard 
to be terminated. " 

In August 1973, Phillips failed an II-month trial run as a supervisor. His 
job evaluation, while praising his loyalty, cited poor communication with 
fellow employees and "an inability to properly perceive the necessary 
approach" to casework. It recommended he not be put in charge of cases. 

Over the next two years, Phillips was promoted twice. By 1977, he was 
regularly collecting evidence at major crime scenes. Four years later, he 
was supervising homicide and rape crime-scene investigations. 

It became clear in the mid-'80s that Phillips had misrepresented his 
credentials. On the witness stand, he'd testified more than once to having 
a chemistry major. In reality, he had majored in agricultural science at 
Ohio State University. 

http://seattlepi.nwsource.comJlocallI83 203 crimelab23.html 2/4/2005 
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"I just didn't tell them what kind of chemistry," Phillips said in a recent 
interview. 

In April 1985, lab officials fired Phillips for misconduct after he 
frightened a hotel maid by showing her gruesome crime scene photos in 
his room while out of town for a trial. The maid told police she feared he 
might be the Green River Killer. 

Phillips said he was really fired for filing too much overtime. Eight 
months later, he won an appeal and was reinstated. Lab officials at first 
restricted him to drug cases. 

Phillips said he was surprised when his boss, Sweeney, sent him to 
collect evidence at a Kitsap County crime scene on Sept.29, 1986. After 
reminding Phillips about proper procedures, Sweeney gave him the green 
light to search a garage where police believed 16-year-old Tracy Parker 
had been bludgeoned to death two weeks earlier. It would become a 
capital case, ultimately putting the killer -- Brian Keith Lord -- behind 
bars for life. 

Police soon reported that Phillips had sprayed a claw hammer with too 
much of a chemical used to detect blood, preventing further testing. 

Phillips denies doing anything wrong. "To this day, I believe there was 
enough blood to get a typing." 

The real problem wasn't Phillips' mistake but his attempt to cover it up by 
denying he'd sprayed the hammer -- to the point of stating that in his lab 
report, according to Sweeney and State Patrol documents. 

"He chose to falsify what he'd done. If he was going to do that to me, his 
supervisor, I couldn't trust him," Sweeney said. 

When the State Patrol launched an internal investigation, Phillips 
resigned in December 1986. 

"I still dream about it -- I loved the lab," said Phillips, 65, who moved to 
Oklahoma and started a business -- his own perennial greenhouse. "I 
thought I'd be there forever." 

Despite Phillips' turbulent history, lab officials did not audit any of the 
thousands of cases he'd handled, or review his testimony in more than 50 
cases. 

Flaws on proficiency tests 

Lab officials often point to proficiency tests as proof of forensic 
scientists' competence. 

Crime lab workers must pass one test annually in each specialty to satisfy 
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"It's such a hokey test," said Dan Krane, a biology professor at Wright 
State University in Ohio who runs a forensic consulting firm. "They all 
do it at the same time and use pristine samples which aren't anything like 
casework." 

What Phillips said happened in the early 1980s was even worse. 

"Everybody would put their heads together and get the right answers," he 
recalled. "We wanted to be right." 

Drug analyst under surveillance 

The chemist's odd behavior raised co-workers' 
suspicions as far back as 1998. Yet two years would 
pass before the State Patrol intervened. 

After starting work at the Marysville lab in April 1997, 
James Boaz noticed that his colleague, Michael 
Hoover, handled an inordinate number of heroin cases. 
Sometimes Hoover even took over Boaz's cases without Hoover 

permISsIOn. 

Boaz began locking up his files in his 
drawer when he wasn't at his desk. He 
also heard "loud snorting" coming from 
Hoover's desk, Boaz would later tell 
State Patrol investigators. 

BACKGROUND 

State Patrol investigative report on 
Michael Hoover. (2.6MB PDF) 

Chemist David Northrop said he first noticed problems in 1999 when 
Hoover posted a note soliciting heroin cases from the intake clerks. 
Northrop complained to his boss, Erik Neilson. By summer 2000, Boaz 
and Northrop reported that Hoover was secretive when handling heroin 
cases and assigned himself too many. They suspected he was making up 
results. 

When Neilson confronted Hoover in 
September 2000, the II-year employee 
claimed he was stashing heroin for police to 
use in training drug-sniffing dogs. Neilson 
warned him to stop. 

Two months later, Boaz and Northrop 
reiterated their suspicions and Neilson 
contacted the State Patrol to report that 
Hoover might be stealing heroin from 
evidence. 

The State Patrol immediately launched an 
internal investigation, installed a hidden 
video camera above Hoover's desk and later 

http://seattlepi.nwsource.com/locallI83203 _ ,?rimelab23.html 
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questioned him. stealing heroin from evidence. 

Hoover confessed, saying he sniffed heroin in the lab to ease chronic 
back pain. 

"I don't want anything bad to reflect on the State Patrol," Hoover told 
investigators on Dec. 22, 2000. "I found that if I sniff a little bit of ... 
heroin once in a while, it makes the pain go away where I can sleep at 
night." 

Snohomish County prosecutors charged him with one count of tampering 
with evidence and one count of official misconduct, both misdemeanors. 
Felony charges weren't filed because no heroin was found in Hoover's 
possession. 

Hoover resigned, pleaded guilty to the charges and received an II-month 
jail sentence in November 2001. The scandal led to the dismissal of 
hundreds of pending drug cases in Snohomish, Island, Skagit, Whatcom, 
Jefferson and Clallam counties. The state Court of Appeals also 
overturned convictions in two drug cases because Hoover had tested the 
evidence. 

"He stands by his test results," said Hoover's former attorney, Stephen 
Garvey. "I suspect juries would have still convicted." 

The State Patrol did its best to minimize the damage, emphasizing that 
"the system worked" because lab employees turned Hoover in. 

Asked about the delay in investigating Hoover's suspicious behavior, 
Logan said he and others have thought long and hard about what might 
have led to earlier detection and are now more likely to see the red flags: 
"They were seeing these things and they never wanted to put two and two 
together about someone who was a colleague and a friend." 

Official concedes safeguards lax 

The State Patrol lab relies on peer review as its primary safeguard for 
catching mistakes. Lab notes and reports for every case must be reviewed 
by at least one other forensic scientist before being released. 

While effective to a point, peer review has its limits. 

Interpersonal conflicts get played out during reviews. Overloaded 
scientists do only cursory looks. Errors are missed due to inexperience. 

A troubling breakdown in that system came to light during an internal 
audit of the work of Spokane forensic scientist Arnold Melnikoff. 

Lab officials decided to review his work after Melnikoff was accused of 
helping wrongfully convict a Montana man of rape based on erroneous 
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hair-analysis work he did for that state's lab in the 1980s. 

The April 2003 audit examined 100 of Melnikoffs felony 
drug cases dating back four years and found troubling flaws 
in 30, ranging from insufficient data to identify substances to 
mistakes in documentation. The report described Melnikoffs 
drug-analysis work as "sloppy" and "built around speed and 
short-cuts. " 

Melnikoff, who had been on paid leave since November 2002, contested 
every finding in the audit. In a written rebuttal, he wrote that he'd never 
failed a proficiency test or had a negative performance review in his 14-
year employment. 

And he pointed out that every drug case he'd analyzed had passed peer 
review: "If there was a 'problem,' it was a statewide laboratory problem," 
Melnikoff wrote. 

The State Patrol fired Melnikoff in March, saying his 1990 testimony in a 
Montana rape trial had undermined his credibility. Melnikoffis appealing 
his firing. 

Logan conceded that Melniko1:rs case revealed employees had become 
lax about peer review, especially when dealing with a difficult co
worker. "The people doing peer review were only taking him on on the 
major errors," said Logan, who now requires supervisors to do spot 
checks as well. 

What's really needed is more rigorous science, said Edward Blake, a 
California forensic scientist whose work has helped free dozens of 
wrongly convicted prisoners. 

"This is an operation like 'I'm OK, you're OK,' " Blake said. 

Lab workers violate conduct code 

Moral integrity and honesty are key qualities for crime lab employees 
whose work will help convict or exonerate suspects. 

Job applicants take lie-detector tests that include questions about illegal 
drug use. One- third of applicants are disqualified because they've 
smoked marijuana in the previous three years. 

Once hired, crime lab scientists are supposed to follow the State Patrol's 
code of conduct. But over the last five years, 25 of them have been 
disciplined for violating those rules. Complaints included everything 
from arguing with co-workers or leaving a loaded rifle propped against a 
workbench to lying about travel and releasing confidential documents to 
a family member. 
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One-third of the scientists received a written reprimand. Others were 
suspended briefly or counseled. Seven were fired, although one of them 
won back his job. 

Timothy Nishimura, then manager of the Marysville lab, was fired in 
September 2000 for misconduct, including sexual harassment of female 
employees dating back to 1991, according to State Patrol documents. 

Nishimura appealed his firing, and was reinstated with back pay in 
March 2002. He was demoted to a document-examiner job in the Seattle 
lab. He refused comment for this story. 

In another case, Kevin Fortney, supervisor in the Spokane lab, was 
investigated in December 2000 for cruising Internet porn sites at work. 
Fortney admitted his behavior and was suspended for two days. He has 
since been promoted to manager of that lab. Fortney didn't respond to 
requests for comment. 

Crime labs seem hard-pressed to fmd scientists who are not only well
educated but can analyze complex cases, said Blake, the California 
expert. "Just because they can extract DNA doesn't mean they can think 
through problems," he said. 

The most common problem isn't testing errors but incorrect interpretation 
of the data, said Ray Grimsbo, a Portland forensic scientist who runs a 
private lab. 

"It's what they do with the results that gets them into trouble," said 
Grimsbo, attributing that to lack of experience or arrogance. 

Pushing evidence too far is what some critics say happened when former 
Seattle crime lab manager Mike Grubb testified in a Vancouver, Wash., 
murder case. 

Grubb told the court an earprint found at the scene in 1994 likely 
belonged to the accused, David Kunze. An expert from the Netherlands 
went further, testifYing that the earprint was definitely left by Kunze's 
left ear. 

The earprint evidence convinced ajury, who convicted Kunze in July 
1997 of aggravated murder in the beating death of his ex-wife's fiance. 
Kunze was sentenced to life in prison. 

Two years later, the Court of Appeals overturned Kunze's conviction, 
criticizing the earprint testimony as "not generally accepted as reliable in 
the relevant scientific community." 

"It was junk science," said John Henry Browne, Kunze's attorney. Kunze 
was set free in 2001 after a second trial ended in a mistrial. 
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It wasn't the first time an appeals court had taken issue with Grubb's 
conclusions. His testimony in a 1994 rape-murder trial, in which he 
claimed he could determine the age of semen found in the body of the 
teenage victim, was criticized as scientifically unsound. 

Grubb stands behind his conclusions in both cases, saying he based his 
findings on years of experience and forensic studies. 

"My testimony was well within the bounds of reasonableness," said 
Grubb, who left the lab in 1998 to run the San Diego Police Department 
crime lab. 

Experts say reforms needed 

Some critics believe a host of reforms are needed, including weeding out 
incompetent or dishonest crime lab employees, and requiring more 
rigorous outside reviews. 

Washington's crime labs are inspected once every five years to retain 
voluntary accreditation. During the last review, in September 1999, all of 
the labs initially fell short of meeting key standards, records show. 

Inspectors cited problems ranging from proficiency tests that weren't up 
to date to an unlocked evidence freezer. Those problems were soon 
corrected. 

Said Logan: "They didn't come up with anything that they felt was a 
problem with the quality of the work." 

Failing to meet voluntary standards, however, is a red flag because 
accreditation is done by former crime lab insiders who set the bar low, 
experts say. 

"It's an old boys' network," said William C. Thompson, a criminology 
and law professor at the University of California-Irvine. "It's the absolute 
bare bones that's needed to run a lab. It isn't the best scientific work that 
can be done." 

"The labs have manufactured credentials for themselves," said Blake, 
who won't accredit his California lab. "If you have people who are 
willing to manufacture credentials, what else are they making up?" 

Unlike most critics, Frederick Whitehurst has been on the other side. 

Whitehurst, an attorney and former FBI explosives expert, went public in 
1995 about flaws in that lab. 

He now heads the non-profit Forensic Justice Project. 

While he favors requiring the nation's crime labs to undergo independent 
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audits, he also remembers what it was like to have a two-year backlog of 
cases on his desk. 

He hasn't forgotten the frustration of trying to do his best in the face of 
unrelenting demand. 

"They can't go back and check. There's no time, there's no money," he 
said. " ... And they will fall to the pressures." 

P-I reporter Ruth Teichroeb can be reached at 206-448-8175 or 
ruthteichroeb@seattlepi.com 

r::-l ..... ....... 
Printer-friendly version 

__ ~7 

E-mail this story 
~(Ji 

Get e-mail news updates Subscribe to the P-I 

Home I Site Map I About the P-I I Contact Us I P-I Jobs I Home Delivery 

htdtl*t~ 
101 Elliott Ave. W. 
Seattle, WA 98119 

(206) 448-8000 

Home Delivery: (206) 464-2121 or (800) 542-0820 

Send comments to newmedia@seattlepLcom 
©1996-2005 Seattle Post-Intelligencer 

Terms of Service/Privacy Policy 

http://seattlepi.nwsource.com/locaV183203_crimelab23.html 2/4/2005 



State Patrol fires crime lab s~tist o Page 10f3 

~tattlt 'ost ·Jnttlfiotttttr 
http://seattlepi.nwsource.comllocal/166059 _ melnikoff24.html 

State Patrol fires crime lab scientist 

His testimony in Montana cited; internal audit is downplayed 

Wednesday, March 24, 2004 

By RUTH TEICHROEB 
SEAITLE POST-INTELLIGENCER REPORTER 

Washington State Patrol officials fired beleaguered crime lab forensic scientist Arnold Melnikoff 
yesterday, saying his flawed hair-analysis testimony in a Montana rape trial while on the agency's 
payroll violated professional standards. 

Citing a need to restore "public trust and confidence," the State Patrol 
said Melnikoffs "incompetent and inaccurate" testimony in that 1990 
case meant he could no longer do his job. 

But State Patrol and crime-lab officials downplayed a scathing 

Special Report 

Shadow of Doubt: They sit in 
prison -- but crime lab tests are 
flawed 

internal audit that raised questions about 30 out of 100 drug-analysis cases handled by Melnikoff at the 
Spokane crime lab between 1999 and 2002. 

The audit's conclusion that he did "sloppy work" that seemed to be "built around speed and shortcuts" 
was not a firing offense. 

"The mistakes were not egregious to the point of misidentifying the substance," said Barry Logan, 
director of the Forensic Laboratory Services Bureau. 

Evidence is no longer available to retest in 10 of the cases marked for re-examination by the audit, a 
Seattle Post-Intelligencer investigation found earlier this month. The investigation also revealed that 
state officials had not notified anyone of the findings of the April 2003 audit. 

Twenty-two defendants were convicted in 17 ofthe 30 cases. Five are still in prison -- all convicted of 
manufacturing methamphetamine. Several attorneys are considering appeals, but crime-lab officials are 
confident there are no grounds for any new trials. 

Under pressure from defense attorneys and prosecutors, Logan agreed last week to notify prosecutors in 
seven Eastern Washington counties that drug evidence handled by Melnikoff had been called into 
question by the audit. Yesterday, Logan said the notification would be expanded to prosecutors in 17 
counties on that side of the state -- including every county in which one of the 100 cases reviewed by the 
audit originated. 

"If we are faced with this situation in the future, we will handle it very differently," Logan said. 

Melnikoffs attorney, Rocco Treppiedi called the firing "shameful" yesterday, saying he will appeal it. 

"It's a politically expedient decision," Treppiedi said. "It's clearly based on the State Patrol and the lab 
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system bowing to the pressure of the Innocence Project." 

The investigation was first launched after Peter Neufeld, an attorney with the New York-based 
Innocence Project, wrote to Attorney General Christine Gregoire in September 2002, urging her to 
investigate Melnikoff because of complaints about his work for the Montana crime lab between 1970 
and 1989. 

Neufeld blamed Melnikoffs "erroneous" hair-analysis testimony for helping convict Jimmy Ray 
Bromgard of rape. DNA testing exonerated Bromgard in 2002. Melnikoffs hair-analysis testimony has 
also been criticized for helping wrongly convict two other Montana men of rape, including Paul 
Kordonowy. 

Shortly after being hired in 1989 by the State Patrol, Melnikofftestified at Kordonowy's trial and he was 
convicted. Last May, however, DNA tests were used to overturn Kordonowy's conviction, although he is 
still in prison on another conviction. 

Treppiedi said Neufeld and the State Patrol unfairly "targeted" Melnikoff, 59, who had testified to the 
best of his ability in 1990. Treppiedi also disputed that Melnikoffs hair-analysis errors had undermined 
his ability to testify, saying the State Patrol has allowed him to testify in five drug-related trials since he 
was put on paid leave in November 2002. 

And he accused the State Patrol of violating union procedures in the way they handled the investigation. 

But Neufeld, of the Innocence Project, said crime lab officials did the right thing. 

"I'm glad for the state of Washington that this man will no longer be doing testing where people's liberty 
is at stake," Neufeld said yesterday. 

Defense attorneys and legal experts said the crime lab had no choice but to fire Melnikoff. 

"His credibility is shot," said Anne Daly, president of the 800-member Washington Defenders 
Association, which represents the state's public defenders. "He did things while in their employment that 
could potentially jeopardize the liberty of many people." 

Daly called on the crime lab to notify prosecutors about every case Melnikoff handled since 1989 -
easily thousands of cases. 

"I think they need to look at every single case he touched," she said. "Tum it over and let someone else 
make the decision." 

Melnikoff handled 1,315 drug analysis cases between 1998 and 2002, according to State Patrol records. 
Records show he was not allowed to handle hair-analysis cases after 1991, when he made mistakes 
while preparing to teach an in-house training program. 

Others also said challenged Logan's reassurances that Melnikoffs final conclusions were accurate, 
especially since some of the evidence could not be retested. 

"Who's to say a jury wouldn't have found his mistakes relevant and made a different decision," said 
Roger Hunko, president of the 750-member Washington Association of Criminal Defense Lawyers. 
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The 30 percent "error rate" in Melnikoffs cases, even if confined to procedural mistakes, should alarm 
any scientist, said John Strait, a law professor at Seattle University who teaches a forensics course. 

"That wouldn't pass a first-year college chemistry class," Strait said. 

P-Ireporter Ruth Teichroeb can be reached at 206-448-8175 or ruthteichroeb@seattlepi.com 

© 1998-2008 Seattle Post-Intelligencer 
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Produce crime lab error rates, some urge 

But defense attorneys would misuse data, scientists counter 

Thursday, July 22, 2004 

By RUTH TEICHROEB 
SEATTLE POST -INTELLIGENCER REPORTER 

The high stakes of DNA testing have prompted debate about whether the nation's crime labs should have to produce error rates. Defense 
experts and academics say such a statistic would provide a valid way to gauge the reliability of a lab's work. Forensic scientists in state-run 
and private crime labs say error rates would be meaningless. 

A generic error rate for a lab doesn't tell you whether a specific DNA test is correct, said Gary Shutler, who 
oversees DNA testing for the Washington crime lab system. 

Defense attorneys would use labwide error rates to try to undermine every DNA result, Shutler said. Even 
defining what type of contamination or errors should be included in an error rate would be difficult. 

But some experts argue that error rates should be a factor in weighing DNA evidence in court - something 
prosecutors, police and crime lab officials have a "vested interest" in avoiding. 

"An error rate is an albatross around their neck," said Dan Krane, a biology professor at Ohio's Wright State 
University and president ofa forensic consulting company. "It limits the strength of their testimony in court." 

related features 
- Rare look inside state crime 
labs reveals recurring problems 
- DNA testing mistakes at the 
State Patrol crime labs 
- How DNA is tested in crime 
labs (PDF; 165K) 
- "Shadow of Doubt" special 
report 

One of the best ways to determine error rates would be to use blind proficiency tests -- exams disguised as regular casework. 

Right now, forensic scientists at the Washington State Patrol labs, and most other state-run crime labs, know when they are taking a 
proficiency test. DNA analysts must pass two of those tests each year. 

Krane said open proficiency tests typically use pristine samples that bear little resemblance to complex casework. 

Blind proficiency testing is recommended, but not required, by the American Society of Crime Laboratory Directors' Laboratory Accreditation 
Board, an organization that otTers voluntary accreditation. That group advocates the blind method not as a way to determine error rates but as 
a more precise test of a worker's accuracy. 

A decade ago, mandatory blind testing was proposed as part of the federal DNA Identification Act. 

A Justice Department panel designed blind tests, tried them out and estimated it would cost $500,000 to $1 million annually for one test per 
lab, according to panel member William C. Thompson, a criminology and law professor at the University of California-Irvine. 

The panel wound up recommending against blind testing. 

"Legislators didn't want to do anything to otTend law enforcement groups," Thompson said. "Law enforcement sees this as a bleeding-heart 
liberal attempt to give ammunition to defense lawyers." 

Blind proficiency tests would be too costly to design and administer, said Barry Logan, director of the Washington crime lab system. 

"We trust people doing casework to do the work professionally," Logan said. 

© 1998-2008 Seattle Post-lnteUigencer 
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Crime labs too beholden to prosecutors, critics say 

Friday, July 23, 2004 

By RUTH TEICHROEB 
SEATTLE POST -INTELLIGENCER REPORTER 

Flawed forensic work not only leads to wrongful convictions, it leaves criminals on the street. 

That's a good reason to care about refonning state-run crime labs, legal experts say. 

"What you have in this country is an epidemic of crime lab scandals," said Barry Scheck, president-elect 
of the National Association of Criminal Defense Lawyers. 

Scheck is co-founder of the New-York based Innocence Project, a group that has helped exonerate 145 
wrongfully convicted prisoners. 

related features 
- Oversight of crime-lab staff 
has often been lax 
- "Shadow of Doubt" special 
feature 

"Forensic science has to be an independent third force in the justice system," he said, "not beholden to prosecutors and police." 

Proposed solutions center on more government scrutiny and better-funded labs. At the top of the list is a federal law requiring crime labs to 
comply with the same kind of rules medical labs have had to follow since 1967. 

Clinical lab workers have to take frequent "blind" proficiency tests that are mixed into their regular work -- unlike crime lab staffwho 
know when they're being tested. 

Blind testing would uncover a lot more errors at state crime labs, said Janine Arvizu, an expert from Albuquerque, who has audited federal 
and private labs. "The forensic industry just won't bite that bullet," she said. "There's this attitude that, 'We work for the good guys -- just 
trust us.''' 

Even the national voluntary accreditation group recommends, but does not require, blind testing. 

"If you know it's a proficiency test, the person may do better work than usual and double-check it more," said Ralph Keaton, executive 
director of American Society of Crime Laboratory Directors. 

Washington crime lab officials say blind testing is too costly and difficult to administer. The system would have to design its own tests and 
collude with police to pass them off as real since forensic scientists consult with officers, said Barry Logan, director of the Washington 
State Patrol's Forensic Laboratory Services Bureau. 

Critics also want a federal law to require regular inspections by independent outside experts and licensing of forensic scientists. 

"We really want to get the bad guys who did it," said John Strait, a Seattle University law professor who teaches forensics. "We want 
reliability in the system." 

Ties to State Patrol defended 

More controversial is the proposal that crime labs should operate independently, as Britain's do, rather than be run by police agencies. 

That doesn't sit well with Logan, who said the lab's work isn't compromised by its ties to the State Patrol. Only 7 percent of the crime labs' 
cases are referred by the State Patrol, most of those drug-related. And the State Patrol's clout with legislators on budget matters is a big 
advantage, he said. 

Federal legislation would duplicate standards already established by voluntary accreditation, according to Logan. 

Better pay, higher standards 

The real problem is inadequate funding for staff and equipment, said Logan and veteran prosecutors. 

"There aren't enough people to do the work," said Mark Roe, Snohomish County's chief criminal deputy prosecutor. 

Logan is asking legislators to approve funding for 20 new forensic positions next year when updated labs open in Vancouver and Spokane. 
That will help clear current backlogs of up to a year. 

Thanks to the hit TV show "CSI," crime labs are attracting plenty of forensic wannabes. Recruiting experienced forensic scientists is 
harder because Washington's pay scale is 20 percent below that of other Western states, Logan said. Entry-level wages begin at $31,740 a 
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year and reach $63,000 for veterans. Efforts to secure pay raises have failed during the last two years. 

To encourage more applicants, lab officials have worked with Eastern Washington University in Cheney to set up a forensic chemistry 
program, and will soon have a forensic biology program as well. A bachelor of science degree is now required for most lab jobs. 

Fingerprint examiners need only a minimum off our years of related experience. By 2005, a university degree will be the recommended 
national minimum. 

The last voluntary accreditation of the State Patrol lab system, done in September 1999, found that six of its seven fingerprint examiners 
didn't have university degrees. The fmgerprint supervisor had an associate degree in secretarial science. 

Independentovenight 

The public will be more willing to pay for improvements if crime labs are held accountable, critics say. 

State legislators should set up independent agencies that investigate allegations of misconduct at crime labs, according to the national 
defense attorneys group. 

That should include a full review of past cases handled by a discredited scientist. 

"Problems are exposed and then it's back to business as usual," said William C. Thompson, a criminology and law professor at the 
University of California-Irvine. "We need some sort of independent body with the power to hold hearings." 
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State Forensics Council Asked to Investigate Crime Lab 

Leaders of a statewide legal organization today asked the state's Forensic 
Investigations Council to investigate alleged negligence or misconduct by the 
Washington State Patrol's crime laboratory system. The request comes in the 
wake of several incidents that point to systematic problems in the operations of the 
state's forensics lab. 

"We want to ensure that innocent people are not imprisoned, and that people who 
have committed crimes are brought to justice. Accurate forensic work is essential 
to the fair administration of the law, n said Bill Bowman, president-elect of the 
Washington State Association of Criminal Defense Lawyers (WACDL). 

In a letter to the Forensics Investigations Council, Bowman and current WACDL 
president Kevin Curtis urged it to examine problems stemming from several serious 
allegations about crime laboratory operations that have come to light: 

• that toxicology lab manager Ann Marie Gordon gave assurances that she had 
tested quality assurance solutions used for breath testing when in fact she had 
not conducted such testing; 

• that recordkeeping and data analysis was severely deficient during Gordon's 
tenure (Gordon resigned on July 20, 2007, after allegations of misconduct were 
made public); and 

• that ballistics analyst Evan Thompson provided misleading and unfounded 
testimony in an unknown number of cases; 

The Forensic Investigations Council is responsible for looking into allegations of 
serious negligence or misconduct in forensic work relating to crimes. WACDL 
leaders requested that the council investigate and issue a public report on the 
causes of the alleged problems; make recommendations for corrective actions, 
including changes in crime laboratory protocols; and evaluate the effectiveness and 
completeness of any internal investigations conducted by the State Patrol. 

"The public became aware of deficiencies in the forensic lab only because a 
whistleblower came forward. An independent body needs to look into the Situation, 
so that we can minimize the possibility of forensic investigation errors in the future," 
said Kevin Curtis. 

The Washington Association of Criminal Defense Lawyers was formed to improve 
the quality and administration of justice. A professional bar association founded in 
1987, WACDL has over 1000 members - private criminal defense lawyers, public 
defenders, and related professionals committed to preserving fairness and 
promoting a rational and humane criminal justice system. 

--END--
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ORDER. GRANTING DEFENI)ANTS' 
MonON TO SUPPRESS 

.~ ______ -=D~en_bKUw~.~~. __ ----------) 

Each ofth¢ Dof~jf)incd in this mot3on uS: 1ba\ 1his Ill"'" judJO panel nftl1~ King 

County District Cow1lSUPPJ1'SS the Defendants' bl'Qlh ted readings, arguiQ£ thaf the Wll.~n;ngton 

State Toxicology Labonrtory (WSTq engaged ill pnDtices whioh were both fmuduiCt11 ~lIlct 

s;oi~DtifiGall)' l.D1!ICCcptI\blc. TIle StB.~, while agreeinB thal many of the aoti\'itics oftht: wsn. 
were uDaneept6ble, areucs thAt suppression is not the IlPpropriate remedy, both bccau..~ nPl1t: of 

the I)<:[en.dant!' teat3 wge diJCttly affaclOd Ilt any critlQ&l point and because:: the L"sue.'1l"i1iscd by 

the DeIendanu could bo raiscdbefore oachtrier of fact and ~ven their appropriate Mieht• 

l'or the rcasolU stated in this Order, tM breath teats in each oftbc Dcfmdanl'l' ~ are 

suppressed. 

1fiadinp of Fact 

24 Each of the Defendants. hen:in were lUTestw for an alcohol rcJalM tTlime ~I'l.c. and 

25 ea.eh submitl.ed to a test ofhW or bet breath el. ~ r~l1est ofth¢ arreding offioer. Thes& tests 
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wen; performed on the I)etama.~r or OataDulster ClJM machines lo04tcd throughout KinS 
~ 

2 County and Washington. 

3 Ibe~e iru;trumonts oper~k under the: principal of comparing. the unknown (the JmoJlth of 

the atre.1tcc) In l'\ known standard of alcohollo m~ the mK'I1IDt of alcohol In the breath. 

5 There aro multiple checb perful'rnm by the instrumenllO ascertain the locurlKiY of the result. 

, Orte nffhC! checlcs is \be external ataudard, which DlaI3UrCS the beadspare alcohol vapol' contont 

7 of~ cxtemaI simulator sohltion (field solution). 11IIt wlutlon ill a miJCtUre of ethMol and W2Itrr 

8 in Il known quarJl hy prepore(l. by the WSTL. 
p 

The&e instruments are ponodically r.hf',('l:ed. calib~d nQ(!. maintained by the Wasbi. 

10 
State Patrol BreMh Test Section (breath test section). For this purpoae they al.~o use sollltions of 

11 
ethanol and W8wr prepared to known standards by the WSlL (QAP soluliolV). 

12 
The ))rocedarc for pJ"ep81'ariOli afQAP and field simulJtor soluu01\S is set fnrth ;n 

prmocots created and/or promulgated by the StateToxicolnei~. Dr.. Barry Lopn. An analyst 
H 

15 mixes the solutions acoording 1n the-: protocol, and then eacb of 16 ualyst. .. test the solution., hy 

tCS ~log vials oHhe mi~ and wbnrittin: them to nC8d~~ su chromatOgrAphy along with 

1"1 control vials IIIld bllUlk vials. The l1':l!Iults are recorded for each analylt, and U1tima.toly published 

16 tn thn web for acce$1l by tbepublic. Tho anaJyru then "certify" thllt tOOy have perfunned the 

19 tosts, and thlll the results as pubfuhcd JUe COJTect These c.ettificationa l11'li intended to be ~ in 

20 cowi illliou of Jive testimony by the toXicologists" 

21 

22 
Thi3 tbrcc jw{er. panel has: fo\Uld mlltl)' irregulUitiOl in the pn;parati.on. usc and 

23 
documet1tation of these solutioN and t.e3t$, ft$ sct forth below: 

24 
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l. Ann Marie Gordon (AMO) became lab maJ'laeet eI. WS'fL by ~ntmr.nt nf'Dr. 

Logan. 

2. AMG informed Dr. Lagan that her prcdc~ fl., lab man~ had cng~ in a 

practice of baYing other toxicologistS prepare ami test simulator solutions for him and 

yet certify that he llad prop3rOd and tes~ the simulator soluti0l'18. 

l. AMG told Dr. Logan that ahc: did "at ~rrT(lve of this procedure aM wa.c \hen also 

informe!j by Dr. Logan that it was not lIIJCeptablc for a toxiDO}~t to cn~ in this 

praotieo. 

4. Nonetheless. AMG did ensage ill Lhis practice begtnnmg in 2003. Ed FonnollO was fl 

lab supervi6or; he prepared and ~ 3imuldor solution" fllT AMO ftmu 2003 to 

. 2007. 'l'hi:-. involved ~6 simuillUlt solutiun !.eSlS. 

,. Bach test wa$ ~lIlPanied by a CrRLJ 6.13 certification tMt AMQ }1M ~ 

the ~ amI thllt tb.r.: j[.".st was accurate and correct. 

6. Meli$s" Plfmberton was the quality oontro] mtlOOgcr I1t the WSn. during Ii pm1 of this 

time, and knew thnt AMO WZI.' not parrUIIDing tests but WI! certifying them. 

7. This deception was uncove:re4 aftcr~ anooymous tips t'OCOivod by the Ch;ef oftlw 

W8.9bington State Patrol. 

8. The first wai received 00 Mnmh IS, 2007. Dr. Logan was directed by Assistant Chi" 

Beckley to invcatigl1tG this complaint. 

9. Dr. Logan directed AMG and. Formoso to investigate the complaint. 

10. AMG and Fonnoso diacueaed the procedure atId agreed that Formoso would no 

longer pctfonn tt'.o;t~ "" hc:llIllf uf AMO. 
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11. AMG informed Dr. Logan tlust site did flOt perform Ihe tests ofthc 3Ot~on." 11l1t thaI 

&w :signed the forms indicUinp; thllt she did. 

12. AMG and Formoso prc;parcd 1\ rr:pan smrlng that there- wu no problem with the 

ocrtifiC;;lti(lllS and tluU. no 801ution bad left the lab with 1\'1 iJlcotr¢Ct aolU1f.on ill 20 

yean;. 

13. Dr. Lllj9Ul. AMO and Formoso knew. or should haw known. that this! roport WIlS 

inoorrect and misleadin~. but took no stef$ to correct it or provide for a!lotlKr 

in~tigl1iion. 

14. MeUth. Pemberton bod run vials pmJ'l'lrnl for AMG by Formoso tbrou1J\ the gas 

cbtoUUltograph ;dong with hor own samples, knowitlg that th¢Ic: were to be attribured 

1.0 AMO, and that AMG wou1d :sign ocrtitlcEJ alieziog thal. she did tbe fata. 

I'. Dr. LosnnWill oware ofthhl. by AtJ8USI oflOO7. 

16. UR. Logan and l'embcrton both testifiod lIIlder oath that ,.." nne other than PIIII'InOW 

ever ran t.eatll for AMG. 

16 DeCc«rre and Rrroheow Certificstiou Procedures 

17 

19 
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20 

21 

22 

23 

24 

25 

17. The software \.I3ud to perfonn ~C1J'"ti(lns for lIimwlItor SOl1ltiOll wotk8heets WD3 

dcfcotivc fm'" its inception in that it omJtted thefourtb da.ta entry ihJm the fuurth 

torlcologillt who pufoancd ~ testa. 

18. BogizminJ in August 200S a change In the IOftware rcwlbild in D failure:; tn iwJlde 

data from 4 oftbe l~ toxioo\oa,ists perfonnint tc.~~;n c-.aJc.u1Dliona to es:tabllilb 

a.ocura.cy. 

19. Lab Jlrntnc:'~ls require the iIlclusioD of uJl ana.lyaLs' data. in tht:le calcl.llatlons. 

ORDER or SUPPRESfiT~ - • 
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20. No one cbeclce<l1hc software program to a3CCtWn ac.curac.y Imd compl.iance with 

protocob. Theft; W1\. ... no procedure or protocol pt'Ol'Ounded to ohcck or verify 

software used by the WSTL. 

21. A.n.o.lyst~ W(;R: I\Qt trained or directed to I:heclc the oaloulations performed by tile 

software. 

22. Amlly$\.'5 regularly l'IJgned declarations which stated the mean concentration of alooho 

in tI\C solution •. Thete deollUQ'tione were prepared by support Nit /tnd W!IM I\nf 

oheckcd for ACC\lnlC), h)' thl'll\1UIlyns before signing. In III lean dx ill&tanCf~ 1hese 

declarations were in error. At lest one analyst lligned. them a second time still 

reflect~ the errors. 
10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

SofhvaJ:e lo'lllIure, HUnUI.D Error, Equipment Malfullotion aDd Violation 01 Protocob 

Z2 

23 

24 

25 

23. The software used for calculations to dt;tm:minc the ~ility of slmuJ8.lOr 

:qolutions was develOped by computer programmer(ll) within tho Wuhinp;W1l State 

patrol and WIllI not gubject to rigorous test1n& andlor ohl:lCkillg such th8t :ruhldllnfllll 

enor:! l'C(!u)t!xllP\n lIieniti('./Int data. was deleted ~ calculations. 

24. No procedure or protocol wltll'n the WSTL requiJ'ed this sof\~ to be: vaI;oldcd for 

a.oc;umcy or fitnCS$ :!Dr pmpo!llC, and no tab personnel oollducted suoh testing '" 

anytime, Ilor venfied that the data pro4'\lccd was correot. 

25. BI1Un! basod on 3OnW~ mi3CWculati~ eltt,mrl wit1Un almost all field simulator 

solution certine&\!om issued between A\lgu8t200S and August 2007. At least QJ'Ie 

QM solution we.:! similarly affected. 

1.6. WlK."I1 analysts conducted gas cMomato8t'aph tesl8. the ma.obinc printed results 

au.toDlB.tically. 'lbese were m4tntaiDw in the test files. Th~ (sometimes wcclu; 

ORD~~ OF SUPPRSSSION - S 
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after), woo-ksheeta WCr(; pTqJal'ecl hy SUJlPOl1 persolUlel dotaiJiu& the lC3ting tc~tdts for 

cac;h tOJdcologist. Thereafter analysts signed the watkM~ to acl:nowledge their 

comctnege. The::lc work:sheetloo were DOt chccbld SAtinst the orieinal chromlltnuaphs 

to dcll'l.rminc ifthc)' were ~atc before sigoine.. And incorrect dala wu in.fact 

inserted inLo :lome work:shCcf!l. Th.cse worl(s.beets wer& postod to the web and [l)lkti 

upon in dctenn1nlnS the 8OCUl'8CY and pxeoiaion of the brca1h resting macl1lnt!t in the 

field. 

27. Docli.u'atioos by roxieoJo8istJ; for certification of the solution" Am prr.psred by $Uppol1 

personnel and thlm given to analysts {o ~i&". sometimes weeks after the actual te3\ing. 

1'hasc were not r.hr.r.:la!d agalrul chromaLogtapha or workbh~ to insure accuracy. 

Th:el'e: wue at least ISO inst81\CCa of similar nOfHiOI\Ware telaled errors comznittod by 

analym nnd rcvCAlcd in tbe record. Tbe9.e include: 

a. Entering incon:c(.1 data into certification ~heet" ft'l1' 11SC in calculations to 

detMminc mae" solution VIlJ,,~ Wld compUan.c:e wltb protocols. 

b. r-..nterln6 incorrect test Va.\UOi for controls. 

c. Entering data for 1hc wron~ ~nllltloos into certification spreadsheets. 

d. Sit:nine rlr.darsdoru indicating testing of the IIOlution prior to the I'OJution even being 

prepared. 

o. Signing dcdarations buUcatins Olat 11 8oluuon bad been tested bcfure the ~tjng had 

UIIcen place. 

f. lnoorreot dALC3 for tc.dinlJ lUldJor signing of declarations. 

211. Thr. WSTI. W-IIoS eq\rippod with I:l\Ivera) gA3 chl"Of'tUltograph macl'llncs fur ute by the 

analytlill. A Jnachine 1lutl [luJf1.inctioned was noot repaired Or maintained adeque1cly 

Oll.DF.R OF surP1\1'"~o;."itON - 6 
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:wi thi9 rctIulWd in difforent operational GOd mc:Murcmt:1\t cMnlc1~i:.t\{".s Md 

eoooMn.lI.l Vlln"ti(1l1~ in n:adings. The machine remained on liDO for some time ~ 

though individual toxicolugists kDew that it was oot functiol\i n£ prnpr:rly. Once 

rcpaifetllhil< "hTlOrmality disDppeue4. 

Il:npropcr EYldentiAry l'l"CIcedures 

29. In 2004 the:: Washington SUI-ttl Patrol CDllductrrl an inlMlltl audit oftbe WSTL. The 

report included the following oonclWliOf'li: 

o. The WATL WD.S nonoompliatlt with polid.r:~ Mrl proccil\lJ~ in 8 majar categOdes. 

b. The ~imulator solution logboola wero not properly kept. 

c. The required self audits mrc not performed. 

d. AMG indiCSJte4 that she clid not have lime to follow WSP poJioJee end ~ould DOl do 

BO. 

C. "WSP policies aoo req u1ted procedures appear to be of lIecol:l4aly COIICem to Lab 

pen:onnel .... Aoourate reoordkeepinp. and (ltl4rt«ly auditing as required by patrOl 

PoJicidi Ol\d CAtF..A ... t;tn.rl~rrl .. i~ !It:vcn:ly deficient." 

lO. In 2007 another in\.ernal audit was cOlldllOied by the Wa!lhinMton State Patrol. The 

report included th~ following conclusions: 

a. "The department is unnecessarily exposed to litigation due to insufficient 

OocunwnlAtion and disreiAl'd foc cvidcrwc handJina pollci~ and pmr.r.rUITI"~'" 

b. "Mandatory audit~ are not being completed .... Non.mmdard evidence bmdlinA 

procedUIe:l tIDd insuffioient dooumcntCItion to cosure the same ... antl flliJun: to ~nn 

ml}lIirr.rl "ltdlts jeopardizes operatiotW potonnance lUI well as CALEA accrtditaUOD. 

ORDER or g[)PPW~IotI - '1 

~ 007/023 



01/30/2008 15:08 FAX 2084S~1 THE SEATTLE TINES o 

1 

2 

3 

5 

6 

7 

e 

9 

.1.0 

J.l 

U 

1.3 

.1.4 

1.~ 

!Ii 

17 

Itl 

19 

20 

2l 

22 

2' 

24 

25 

laJIdequate aud ErrODCOUI Prolocoh lind Traininc 

31. The IICCUI"aO)' of brellth aloohol meuuretnents is drl.t7l1lined by the use of simulator 

solution&. These musn be w;r.nrlltcly prepAred I!lld c.:ottifie<! as such to gain the tn..v 

md CWlfidc:nCQ of tho c;Qurl$ and public. 

32. A~y ofth~ solwon,; is as:5ured by the 6dhmmce to proper protoeCls furtflr:ir 

preparation and use. 

33. Contrary to protcK'.n1 n-''luircmcntJ. toxioologim were Craine4 to discaro data 

generated by the tests If any gingle ds1a entry 111)' nutJidc the range for the mean value 

of me solution as dict&ttd by the protocol. ·Ibis tended to create a ft',~ne ayst.cm that 

would not fail. ,olution all every value outside the l'IIIllte wu diacarde<lllod only 

tholll: fhl\\ weI'C within the accepted range were included in The calculations of 

accuracy. 

34. Ol,ca.tding of datA is appropriate in wlDC clrcumsflmCC$ whore identif1Able ntaIOIlC 

exist or where there is app..-nprWc sbJtistillaljUBtificaUon (outlict$). Hownvcr, A 

dc,ision to diSCOId data mUlil bo gOV(JMcd by app~ protocols and must be 

properly docwnented SI) that these decisions can be reviewed. Such a prot(lQ"ll wa., 

not promulgated untiJ this legal ptoeedling wu.' well un<\c:orway. And dC>O\1nIIlIIltalioa 

was net rt:qui.rnt nr rrovided. 

35. Several tolC;colugicts diacarded dara wtthnut idcotifi.bl. or statistical reasons for 

doing 110. 111/1.dcqua.to or no dooumentaUon was provided, 10 tIvrl in thoac eituati0ll8 

tlUs Court caMot determine why dntl1 WM diacetded.. 

O~r.H OF SOPPR&SSXON ~ 8 
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36. At lcut one tnxioologist was not taught that testing of simultltor wluliotl!l follOM:d 

different proccdufC.'Io than tr..q;ng nf'nfuamaterials, and conducted multiple teste, 

di$card1n~ the remlts (If alloast OlW lOIit. 

31. Protoool~ for ~nhttinn rrr.pl'lratJoD and machlDe ~tins wen: conlnldi~tory or 

incon~st.ent, rerulting in field 90lutiona being wed for QAP tcating in!lODlC CA3C3. 

Impact on Tests COJld .. c:tcd In the Field 
7 

e 

9 

10 

11 

12 

13 

1'.1 

15 

Hi 

11 

19 

19 

20 

Zl, 

22 

23 

'-4 

25 

3&.1:r1eld saJution #2018 WIIS never properly certified due to CIIJ'QI'& conunitted by the 

IIJ)ll1yst. Thill :solution W8lI UW a.~ the ~ $~rcl ill 2,018 tem. 

39. Field solution #2019 wu never properly certified duo fA) aimiJar erJ'Ot'5 oonunittec1 by 

the same anAlyst. The3e two balch errors were likely caoscd when thr; armI)'ld 

$witr.ht"-d data. 'I'hls EoJudon wag u£ed at the basis for QAP's perfurmed on at lea(t 39 

breIJth tQIIt mltCbines, Thete were IIp])t'Oxim&tely 7,928 teats conduataf on the affected 

mach ineli. 

40. QAP batch golution ff0602!l was certitied after data "'tiS discan:led improperly. QAP 

procedures were peTfnrrncn em 3? DlltRml\.qr:r IIW'Jrincs using this solution. This had 

an impact on 3,445 te6t9. 

41. Fiold soluti on #05008 waa used ~ a QAf liOlution 10 t03t and ca1ilmrtc thI:: 

Datmnaster. Though, pemapt, nora violation of protocol dace tho protocql. wer. in 

conflict. Dr, Logan conceded thAt field ao]utiOmJ wore never intc:ndc:d to be ~ ff)r 

the QAP process. 'rhis miuliol'l wu Improperly ecnHied by AMG. If the data. £tom 

her tC$1S were removed, the solution has 8 mean Ncohol concentration of .1 022. 

ntlt~irlt: thr. 1UY'.r.p1Jlblc IlIIlgC for QAP solutions. The tellS coo4ucIed uliDS mM'blnec 

lUsted and calibrated with thie solution number 1,679. 

O~O~R or SUPPRr~SION ~ 9 
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42. Field solntion hlltch #06003 WM used M a QAP solution. llrl~ IOluUon had a mesn 

alcohol concentration of .1 024, outside 1be rnnse de;r:m.a{ l'\1"r.qMhlc for QAP 

);0111t101\.0;, Two machinC3 were tested ~ this solution, affecting 392 individual 

tests, 

43. Mr!lrt ~nl\Jt.it'J1'l ~048 w~ qUfllifted wing software which provided Incorrect resulUl, 

When OOmlot fisures: are computed, it was cW.r:rmined that the solution would not 

have ql,llllified 83 n QAP solution. At least one J)atam~er QAP \vas perlbrmM wifh 

thi~ ~olution. B1Thcling 2 \ individuar tests. 

44, Thi3 :lame solution was also used a5 Il field solution. but when proper ca]oullltiOD5 arc 

madeJ It is: apparent thttt it wnuld have affected all testa conch1oted using this machine, 

11 
However. the number of tests a~ted has DOl been detcm:ninn!. 

12 
4S. QAP solution #06037 WIl~ t.Utiflcd IUini software Chat inoomctly Calculated dle 

14 

15 

16 

17 

18 

H 

20 

21 

22 

23 

24 

equivalent vapor concentration. Th~ machines calibr/ltM u..aT'\g this solution tdOOcted 

2,6~1 imlivjdUlll brCCllh 'cats. 

46. field solution #06043 was tested by one anal)'llt using a dcfoctivc gas chroma&ograph. 

1'hr. te. .. t ahould hAve be~n repuat (old to detetmltle IICCIJD&(..,),. The number of lruIi vidual 

test impacted by thia hill: not been asr.r.rt"inecl, 

47. Not all (or pol5l1ibly any) oflhe 4efectivo volutionli JW~ above would hllvc re...wtcd 

In szubstantial changes in every 'test result. Some tc.<Jt result. .. would be of greater 

importancc 1.h\lIl others if thoy are at Or near the a.bsolute st.antburls for violatiom 

created by stJltlV" .... i.e .. 02 •• 04, .08, And .1S.llo'WCver, every telrt conducted with an 

improperly certified or defective colutioD is affcrll".ct in ROn\e we:y. 

25 NOlldlsclos11IT- (I(J~bchine Hfas 

ORDER or SUPPRESSlON - 10 
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48. All mttuu:rin~ machines have &orne bias, and DatamUler breatb test machines hAve 

hi;lA which i..~ idcnlificd in the QAP pro~. 

49. This bias is not determinable without testing; IOmalimes cl'C$llill8 readings lower tbm 

actual and sometimes hiPa-, 

50. The bias of aoy particular machine can be dcu:mlined. from tile infollMtion m:atcd 

during the QAF prOCCM by IlPPlYinlt mathematical fonnullL9 and calculatiollC. ~ 

lnfonnation ;5 not readily available to the public, rhough it is l'"hH~l(1 0I'I1hc; web, 

Due lO the complexity of the CAlculations and formula involved, few in the lepl 

eomm\JT\ity are aWaIe of this bias. The Breath Tellt Section of the W AShiniton State 

Patrol does, however, provide this infonnation to attorneys and dl:fendanu: wbe.n 

requested. 

5], The IMchine binG infonnalion could be easily mlldc available to the defcncllUJfK. 

attorneys and p\.lhlic: hy the StAlt Toxicologist. 

AQlIIY11i~ 

1 e BAC AdmtulbIllty l'ost JeDlelI 

l' The WashingtOn legi$lature conveyro \t3 "fn,,'\tr1JJinn with the inadequacy of previous 

70 attecnpts to c:una.illhe ineiclence of (Driving Uncl~r the Jnfluencc) DU1" with the o.c1option of 

? \ SHB 30~51 in 2004. City ofP'ircrc.st v. Jmucn. 1 AiR W!\,].d 384, 388 (2006). Ccm.lrai to SHB 

lIn part. tho icplatdte indi~ i1s iRII!III: in !be adoption of~fID 'O~1 as fol1cJWS: 
"The !o¢dJaturt finds that previou&lIUOmpU 10 cW1lliJ tIMr in4'id4mce of drivDI8 WhIle iDtmclcatjl<llJavc bCca 
~. The IC£i.latllre further rmds 1II1II prop;ny lou.IllJury, and doaIh OII\IlIed by drinkiJ\t driven continue III 
urw:cepltble levelS. 'l1}f. aCI. fl jn'encIcC to convey!bli smOUSDCSJ with wbkb the; II1"isJ&t\II'C ~ thi.:I ptob'''', To 
IhIt eII.d the lesDlatt.rR &ooka to anlllire lIWlft and -wu consequences ftlr!bOSe who drlnl<. and w-ivc, 

To mwompliah 'Cilia Aol!!, the 1c~11ltUr. adopts .lBndarda ,ovotnil18 til. admiJElbllaty of tau of. penon's blood 
or breaTh. 'I'llese Ifandllnlr will prllyjde a depeo oft1l!iformlty that U cUTTOntl,. lack~ .ad will reduct 1M delays 

OlWER OF StJl'PR.fSSION • 11 

~ 0 11/028 



01/30/2008 15:10 FAX THE SEATTLE TIMES o 

1 lOSS WOtc amendments to RCW 46.5 J .506, by which 1M legiel.ture SlOUght to e\lrtail pretrial 

2 motiODII seeki~ the suppression of breath leat" inDUI ~e:l. N. emended, ReW 46.61.506 

:3 required thlillriaJ courts II!Isume the 'truth of the prosecution'5 .•. evidence and all roasonable 

.. inferenco, from it in A li~ht mo,t favOt'Ilhle to the prosecution." new 46.61.506(-4)(b). Whil" 

5 the lUllclldmenta would:stili nllow defendant" to challc;;nge the reliability or acouraoy ofbreath 

(i tests, th05C chaJlcngc:s would "not preclude the; lldmi.t:Jibility uf \he ~l once the pro,ecution •... 

7 hAs mild.; 0 prima facie $howini' of ClIch of eight ba.:lic admiMibility tcqllitcrnQnt5 ~t forth in 

8 the slatutc;. RCW 46.61.506(4)(11). Ultimately them, sl-m 305S I.1Otmitu\cd Cl lcgislll1ivc Attempt 

, to eliminate the trial court's role as tho gatckcepcl for a critical picc(: or evidenoe in Dur 

10 proSC(:lJti0t)3. 

11 ThU$. wbm the W lIShingtOn Supreme Court COIIsidercd this i2suc in)erucQ., 3Upra, the 

12 court could hAve found thlIt the ICl:isllltion vIolatcd the inherent right of1be judiciGl bronoh 10 

1.3 control it5 own court pr~rt;s. i.e., ZI violAtion of'the Seperation of Powor3 doctrine. Wteod, 

H the Comt dot.crmine::d that it could hzumonize RCW 46.61.506, 1131lmendcd, with the rul~ of 

1.' evidence and give:: c::ffCl't to both. ~ 1 S8 Wn,2d at 399, The cowi held thAt, once the 

'.~ pm~CC\lt.ion had met its prima facie blltden under RCW 46.61.506(..f), Iho b:rcftth test thereafter 

l'T became "admissible, n mcming that the court could still serve in ita role All tho gatekeeper under 

1.". lite 1SpJ)1il2blc rulCll of evidence. (d, By amUOK.)'. the; ~ court rcfmooocd DNA ~g: 

70 

77 

OAIl,od by cIIal!.na. to variOUI bI'Rth teat iDltrumcul I:OmpODeIIU and m;aiatanaDce pnIClIIduru. Suctl Cll~ 
while ollowod, win 00 ionl.!OT J!O 10 admiaoibllity of'tetJt reeuJIa.lnItead, .\IOb o&II11clII&O$ u. to bot concidand by tIM 
Ilndcc or ~ III decIdinG \\'1)1{ welSh' m place upco aD IdmiUl;d blood or b~ !at RIIIlIt. .. 
l.aw£ of 2U04, ch. 61. 

"lit. trilll 00\I7t is .. id to bt the "&IItele"pllr" fortheld:m1.ibiJityornidettce \md-bodl tla.l1):l1lOlt ~ 
rs~, 293 F. IOJ3 (D.C. Cir. 1923» and '"11i« Ihl) ~ ~ In Dwben v. MAl Q.o.~I.!!a~!!di!t!lLJ 
~., 509 U.S .. ~19 (I em): Sme y c$Clmd 1'0 Wn.2d 244. 259-2M (1996). "lJI Daabcrt.1bc Supmnc CoM bel 
thl! a nial jud£I'C .boUld .~ Iii a "gll'ld:~r· to en.vre uw all ccieadfic evidence IIdmitrDJ Is b01II relevant and 
rcliClblll," ~alo.-~.Il.~, 74 Wn, App. SSO, 550 (1994). Tho court aleo.eu u tIIa gabllc.aapcr wIIl.ln Il nUe. on 

'} ~ motioru (0 WUI'Il'C5S 5oHmti6~ rndGII~ ulld« ER ~ or 1m 702. 

74 

ORDER OF S~PPA£SSION - 12 
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l 10 the DNA analogy, DNA adm~ibility M~ bcco accepted UDder FD'e~; ho~~, 

2 ohaileogCIJ to 1.h~ weight ofthc DNA evideoce, il\Ch.ting laboratory ezror, the size, 

.3 quality. tin? 17Jnc1omneS$ ofJ1edBfal Bureau of Irrvr:!lfigation (FBl) databaaus, and the 

4 metbodoloeY and pracdce$ of the FBI in dccJIlIing a DNA mztcb, are 6ubjeot to Bit 702 

5 Admissihility as determinod by the trial court. 

7 Jensen,] 58 Wn.7.d at 397. COntinuing this tmdoey ro the cases herein, tho trial cowt'. 

9 determination Outt the proaccution hadLpQrpll. {licit" .. mel the requlromems ofR£W46-'J .506(4), 

9 would be cnmpMable to IlCl;~tanCO wlder.l::m. ml"JI"lng that the court would then move on to 

1 0 (lolL!idcratinn [1f My rules: of evidooce that mi=ht he IIpplicable. 

11 

12 .F.R 7112 ADd Laboratcny Evidonoo 

13 A hlTath te!:t readin~ is not admi33iblc ab:o.icnt ~ teSLilDOQY, either in petIOll or by 

H affidavit /lullowed by CrRLJ 6.13(c)4. ~t1n ER ?02, however, an expatmay onlytc;a • 

15 "if ~ilmf:ific. teChnical, or other spooiaHtc:d lmawlcder. will assist the trier offact to undc:ntantl 

16 tho C"/itienr''(: or to detennlns a ract in i3auc;." In A "rimiDal proieCUtlon. t post fiYe myN of 

11 the admi~sibility or exp¢J1 tustimony uDder DR 70"). is a consequ.enttal activity with iDdcpc:oderu 

18 force II1lrl effect. "lJ1lhhl state ER 702 hM a ~ignifirJUJt role to play in admisaibility of 3Qicnti& 

19 evirlr.ncc a~ide from Frye." §1/lN Y. Copclal'lri. 130 Wn.2d 244,259--260 (19%). 

20 

21 

22 

2] 

I fr.r! requilW !hal tile; caJun dcacrmlJltl whcIIW (1) 1M scionti& tIuoor:r Jw ~ ~J)lIDCC In tilt scieDIif~ 
vornmullity. (2) tin: wcllniques Illd OJCP''''''' tAut vumntty cds! CiII1 procfuce n;llllblC n:l111Cc 11k! art 
~11y acteptad by !be coitmtific oommWli\r, mel m lJle llbonuxy per1Ormtc! lb. accepIcId lCicali6e ~hniques 
m the pmicular ~1tSo. ,En:,_ V ... V.DjrGd ~& ~upra. 
1 .a. brv.rb test tcc/micillllDUI( tesdfJ !hat the HAt; Vtrifillr DtIdWler OJ" Datmnaw CUM WI!: ~ II8Jdfitd 
III1d worldne Jlro~r1y on I1Ic date u r til, test, UId a $tile toIdcaJQcbt "'lISt. teSli!y IlW che I1IIUIlacor tolurJoa _ 
propaiy prepAn!.d IIJId tntad. Doth would III~o ~ CD II:ItI1'; rtlat ada ac&IYit)' WIt pvWnnocIla ~ w!l\ 
the mIor emblithlHi by lbc WlShineton StaT!! TOXleoJoSltt. lCW 46.6U06{3}. CrkU 6.13(c). 
'lAo DIl&lldllllb here; have sou,eJIt mpprusioD of theft bnath &eN H.!cd upon the failure of die mn. to prop.r1y 

25 JlI'IPAI'C, IGSI. anct t.ertfCy simulator 8OIutl(IIIS. 'J'1t~ O .. limdIna have DOf raised 8IIy il_ rwbtIna ic til. WuIIiDpm 
~\C Paanl arsatb Test SIG1ioD or Dn;ath 'rest TecbnlCian!. . 
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1 Under Jensen. therefore, al\c:r the proil!CUtion has met its prima facie burden for the 

2 admission of a BAC reading. a trial c:0Urt must engage in a mc&DJngful review of the 

3 admissibiiity of the BAC evidence invalvins, uncScr BR 702, a two part test. STate v. Cllutbxpn 

f 120 Wn.2d 819, 890 (1993). AI in Conland, mpra, die CaJ.Ifbmn COUlt was concerned with the 

5 ac:lmissibililyofDNA ovtcienoe! 

6 

'1 

II 

9 

10 

11 

,'-
1.' 

U 

t5 

111 

t'1 

18 

U 

20 

21 

22 

23 

24 

25 

\ 

The 2-part felt to be applied under ER 70211 wbetbcr: (1) the wit.ne.'I!I qualifies aa 

an expert and (2) Iho expert lalimony wouJd be hClptbl to til! trIer offact:. Put 2 afthis 

atandard should be applied by the trial court to ddCnnlne iftbe particularities nfthc DN 

twine in II. giv6D cue W81'l8Dt closer IctUtiDy. Iflhcre Is a precise problem identifted by 

the dcfo.ose which would reDder thu tcIt 1UU'eIiable. IbeD the ~ny might mt m.ccl thD 

rcquircmenu af RR 702 because it would not be helplUl to the lIier ot ram. 

C!\lthmn, 120 Wn.2d at 890. In eaoh of the following Clues, tbe S~ COurt cmgagad fn hath 

II. E!xr; analysis ond an J:i:R 702 l'VYicw of challenged foreosic laboratory coDClusions. In each 

rliAC~. th~ COutt belan with lhc ptOposition that the "determination ofWb£lbcr expert 

ffl.'Itimony ia admi",jble is wifhiD the diAcretion oftbe trial cowt. Unless there has becm 1IIl.~ 

nfdi$Cl'Ction. this court will Dol dieLurb the trial court'I deciaioD." ~ 11.0 Wo.1.d at 890. 

tl\ IIII\Ch CaJlC the trial CO\JJ'l admitted the sciCDtifie evidence aDd JIDIle g(the ER. 70'1 challqcs to 

the trild court dccisiu.IJlJ were overrUled, both for the factual rea~DI noted for ~h below. and 

bclcImM: ill each crllle ahc" co\U1 wu upholding. dilurulionary ruJia1.a of the lrlal court. 

• In StA!.e v I Cauthron. sUpra, the camt DOted that tile dct'ense had OnJy pn:senrcd 

"potential prooJems" with the J)NA t\'ideDce. MomJVet, the cawt DOted (lull 

dcrcn:Jc pl'Cllcu\ed its own experts to rebut the Slate's COIlCl\l$icns. ])r. Pord end 

ORDER O~ $UPp~83ION - it 
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4 

6 

7 

8 

9 

10 

11 

12 

13 

15 

lEi 

17 

18 

HI 

20 

21 

2:2 

U 

l)r. Ubby both testified th!lt. they found tile autorad9 in thi.; case iD~onclusive, and 

discussed their rel1.Son" ;ort length. In addition, tbeyeach pointed out the: possible 

pitfalls of DNA tcstint. 1I11r.n as degT¥dation. 5tuJTi~ Gl'OS~ contamination. etc., 

and the lllek of contttJl.~ I'mlployed In the te8tiDg procedure.. 'l11c jUlY wa:~ 

presented with II. bll.!;mr~.d picture of the DNA evidences.', CauthtM. 120 Wn.2d 

Ilt 899. 

• In Stille y. Kn.Il\k2dc.y, 121 Wn.2d 523 (1993). the court quickly dcah wftb the 

error~ cited by lhr. defense. (1) "Tlw defense use.tta that .semen lIIJUJPIes taken 

from the C.F. ['.rime scene were IIpllled in 'close working proximity to samples or 

defcndanl.'~ hlood'. The record does not SUpport th~·'. Kolakosky. 12J Wn.2d at 

540. (2) "Thr.·def'enlle also alles- that ibHll ~ cvidcmcc; of I. JIdN~lecl 

llUtorlldioel1lph which compromilled the reliability of the DNA testing. 'I1lis also 

\In!IUPPOr1,cd hy the record." Id. 

• In Copeland. suprd. the court C()Q8ld~ the admi:4sibility ofleb rc-suJ~ which bad 

been chlllJmgt".d for a lack ohxtvmal ~ OflAb pI'Oe<:dURs I1Jld A,r allegedly 

simr l1.tdin pro.licienc-y telrtinS procedurOG. In di&mis:li.nc these cturllcmges, tile 

court nntl:rt that ''whUe a completely independetlt audit DlHY be ideal. there was: no 

cviden,r. that the "RI proced'UntS oompromioed the; ~ I\l:lulu in this casc." 

Conclllnsj, 130 Wn.2d 1Il271. The court concluded that the 1'iS.'UClI oflabotalOry 

OlTOr and laclc of proficiency testing can be IUld were the ~I.IQjcct or cross-

3 T1w ~uthl'lm court ultimate Iy rtMltSed tb.e lrialeoul1. DOt mr lab Qll'CII', bile ~c: • G1T1cal1llldcr1)l1n1 
24 lSIumplion (br tlle ac!mllslbility of DNA tlminlt, v- a=cl1L "Tcati\lll1J\Y oft matda in UNA nmp'es, without til. 

stanstiMl bacJcarOund or plVb.bility uati",.~, is neither bUetI OJIl .... ~lIy accept«I toIendfio ~ry not hQlpfUJ 
tothel1'icrorract." Qmnhum.120 WI\.2(1at~. 26 

O~U~fi OF 5UfFRlSSTnN - \5 
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1 cxamn1.lmon and <4:fense expert tcatim01'lY at Copeland's trial. Td.: See also, Stllto 

Y....Qmrum. 130 Wn.2d 313 (1996), 

3 

4 Th1UI. in each of the above oasw deoling with potential mb errorS and poor lab 

S proccdum~t the: erro{S and pOOl" procedures were rclatlvClly inliignifiCAnt. MQreover, the SUpnm'\o 

6 Court ~tm.~ the Imp()J:tan~e of!l trial court', role in tvaluating lao evidence \II1der the 

7 ma.n.dlltr'.~ ofER 702. 

8 In KBlakosky, whil" the oourt noted tlmt alleged infirmities In the pert'ormance of a tOIIt 

!I will u:nudly 10 So to the woight of the evidence:. not its admi!lsiblliIY, it also IIIated tf:ult: 

10 

1 t· Jfthe testimony bofore the trial court shows t'hl!t a given resting procedut'c wu 80 

U flawed ~ to be unreliable UMm the rcmIU mighl bcexcluded becaw$e they are not 

13 "helpful to the bier of fact". The is:nIC of human emu in the forens:ie laboratory Is 

14 lIllalyztd under £R 702 ftnd i.3notapartoftftcFm f.est .... 

lS 

16 Kg!lIlcosky. 121 Wn.2d at ~41. See also, ~ 130 Wp.'-d at 31.5: and ~~, 130 Wn.2d 

, 7 at 270. That thi8 it ,lUI the standard in nUl easel post.lstruiml ismflected in JUlI!k:e Madsen'. 

te CDDcurrence in City of Seattle v. l,..~~ 2007 Wash. LBXlS 9~~ (2007)! 

20 When devilltiO[JB from additional tc:-ating pmcedun:s or machfne m.atntenanco pro\.oClO.la 

21 are 80 serloWl as to J'l'Jn<icr tQst I'C$\Ills unniliahlc. I coun has disctCtion to exclude them in 

22 accordanCe wilb tho rule, of ovid.c:ncc. 

23 

24 
Ludvigsen, at page 35. 

2S 
Th<: Sta.1c IIr/l.ltCllII violation ofprowcols by the WS'fL could not pMvide IIny bMil for 

ORDER or gUPPRESSION~ 16 
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2 

3 

4 

5 

., 

8 

10 

11 

~ 

~uppressiol'1 of breath Letts, citing ~.ta~e_'V. Mee lim Kim. 134 Wn. App. 'J.7 (2006). lGm. 

however, dOC3 not !ltand .lOr tlr. proposition that a btealh or bJo04 le8t may never Oe 8\1,Pl)ressed 

for a vloladon of WSTL protocols under ER 702. The defendant in Kim IHrl not r.nI1tc:nil that the 

WSlL fl!lilc:d to cOl')lply with 1\ prr;trocoJ; n.ther the dc:fbndanl in Kim argued that dle State hEld 

failed 10 s/ww compliance with a protocol: 

Specifically, Kim points to the State's; tQj luro 10 show that l'repltation of the volatile 

8tamdard.$ in the "Alcohol fl{t1nclllril1..nebnok" met therequiremenu In !he Head Space 

GCProtoooL 

Kim. 134 Wn. App. at 35-36. Ann Marie C,.nrdon, testifying at the Kim motion hearing. 8Ultccl 

1hat the protocol bad been oornplilld with and tho( the lo,book was available at .he I"h fur 
13 

16 

dcfcnsc review. U[ln" thr."r: W:t" 'he mil court held tbllt tbe Stale bad mown oompllaneC with 

Ihe WAC and that the defense could (whon, after the motion hellti tt, they bad been able to 

review the logboolc) rcne:w their m,ntirm to suppress. Kim, 1~4 Wn. App. at 36-31. ThU&, trilll 

] 7 COurts are still able to wtligh the fwlW'C of the WSTL to follow ita own protocob in It rootlOD to 

1B 

20 

21 

22 

8\lp])Jo:I3 under IJR 702. 

In each of the Defendants' ~ herein, the d6fcnse cannot point to specific erron 

directly compromising the breath teal !'C3Ult, at critical ShC level!'!. ""nr thl~ tcMOn the SUlte 

nTEur:.~ 'hilt rhis cum should decUne to suppn:ss the rellUlti oftbc breath tHts and ~ould iDBtc4d 

admit the evidence a1lriaJ and oIlow the trier of fiJct to weigh cKh of the i!isues ruiscd. While 

the SUIte:' s positi on iii gencraU y preferable when disputes ari~ relating to the quality of J:cientlflc 

eVldence, it h nDt always lbe lot word on the lIubjeol. IndHCi, iftbe court ware elW1t)'3 to I1dmit 

ORP~~ OF SUPPRE~SION - 17 
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1 

7 

e 

lO 

11 

12 

13 

\5 

16 

17 

1e 

questionable cvid .. nr.c: at trial, eR 70;;) woD1d !CTYe little pmpos:a. Hare we find, for the l'CI-~Q' 

rtnr.uJl'leiltl.:d iJl1his COurt'8 finding;5 of fact and more fully explained belC'lw, thai. the decision to 

Under the OWTOn! statutory Adl~JDe, a charge ofDUI is m03t commmuy proven by two 

different mcuo:.; proving tiJal lID individual dro"C a moinr 'IIehicle while under the intlucncc of or 

af}'r-.c:ted by illtoxicatin~ li\luor, or by pTTI(\fthat the pervon had, within two hours after I.frlving, an 

alcohol concenlntfion nfO.08 or highor as .hown by DMlYlSis ofth.c person'$: breath'. RCW 

"fi.61.502 (1). Proof of DUl "ill IUll£lysis of the perso1l$ breath is considered a per $C violation, 

i.e., th~ state is oot rcquirctf £0 show tbat the cefendaot W4!I affcCtL.-d hy the alcohol, m .... ly that 

the lcJvcl of alcohol in the defendants breath was at nr above 0.0&. Thus, a crimI! whieb tm:ri~ a 

potential sontenoe of One yc.a1' i" jRil; carrlu II. mandatory minimum ohorne amount ofJAfl timo, 

tJ.OO which wiJIlUlwt in the mandalOry IO(j;J of ~ privilege to drive a motor ~biolo) may be 

proved by evk1ence from an instIUrnenf. alone. 

The O.OR HAC level ;$ not tM only oritioalllWGl tOT hR':rrtb alcohol whlch has been seC by 

the legislature. The first criticallcvcl tll O.()1~ the level at which a person under the ~ of21 

Itlay be convicted of J)rjvinB or nelnS In PbysiCQ) Control of aM ntnr Vehiclo After C.om;umin/il 

AiCfliu11. RCW 46.6J .'0:3. The next critical hn-.ath alcohol JevBlls. 0.04, the level at whicb II. 

commercial driver will }O!OOl"l his or her cD!lUD.8lOial drivers license (COL) tor one Yellr. RCW 

20 46.2.'Ul90; R(''W 46.2S.120. Finally, iD a. DUl pmfoeCUljon, in addition to the 0.08 bNalh doom' 

1::1 

22 

level. 1hc O.IS level ill abo critical. A breath alcohollevcl of 0.1 S or aboy., aamca greater 

mtuJdQtury mlnJrnum sentencing IUquU-emen1$. RCW 4fi.~ 1. 5055. MareoVOf, for bNlth tCSb 

'1bo lItmc may abo prove lhe chaTAe of"DUl by prooC that cbo dcfcq411J1 WlI5 uncIer die cambblCcl iDfJueocIO of 
2!i liquor IUItl any orus or by proofthat the dufcndMt's blood IlcoIIoI ec:n:entntioII WIll 0.01 us: hiRher'. ]lew 

4/j.lII.~l1ll')· 

ORDER O~ 80PPR~S8ION - 16 
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N/dBtOring above 0.02, 0.04 and 0.08, an indlvic1ua] may tOle his or her privilege to dIivc withau 
1 

2 the hencfit nfapriorhearing7• RCW 46.20.3101: RCW 46.25.120. 

3 Th~, even elTor~ tn the nmgc: of I or 2% can bave II. profound etr'BCt on a brcRth trN. 

4 reading. NOllcthelC83, crwh cxpca:t witnclI:S who offorec.i teatimony· IlIated IlHd tbore WIUI not a 

!i proce£s or a machine that would not insert some amount of"tnherent moT in JUly I'Cl'IUJt. That is 

6 abo the ca!c with the Dawoastel'md Datamaster CDM. In tho prooess of breath teet idctrwnent 

? calibration. \he proweuls IndJca:te that breath test imm.unc:nt is l'h'11 fim.r.tinni"lll prnrcrly ifit is 

8 aooura.tc to within 4-/. 5%, and if the lJIecision of tile readings stand at +1. 3%'. ~d Gullberg 

9 IeSlifwd tha1 tbc lack ot' accuracy in " bread! tc.~ maclrinc is mCmcd to as "bilL..... A breath 1e3t 

10 
machine normally ha& a bias of 1·2%, with 1he Imatler fraction otthe machines regltrerma a biu 

11 

12 

potential bias inhere1'l1 in a breath telt macbJnell : Thus, .. prt:lCeSS that already 1Il10000·J1Mm'ltilll 
13 

hi~ ;T\l".l\cn readlna only undcr.!corCll the importance ofeasurine tlMat the wsn.e1iminateal1l 

1S olbcr pOlldble cources of eIrOI'. 

16 Throughout W~o State, over 40,000 breda tc8t8 are admi.nistoc04 Mfl\J8l1y. In 

17 light of lbe ImpoJ18nce of each one of ~ tests for the state and for individual ciGfctmnts. it is 

111 vital Lhat cDCh 05J)eet of the breath test proeram operate effeotiveJy. AIBtatod In the fin4Inp, tile 

U WSTT~ prepares and tests both flekl simullltllf" !VIl1dinn.~ IV1d quality asaurmcc procccluro 

20 

21 
, In 0.11 WIllI of. 0.011 reading, • CDL is lOS\. JI\ pelllllultlon the d61iW1ant may requaat a blllDiD! ,,"or ID 

22 revocation. 
• ~ CQW1 qcan:l1catlmDll)" fivm Ihg CoUowin& oxpert wllnoua; R.od OullMr~ Or. Dmy Lepa. Dr. Acble)o 

23 IIId Dr. Nlyat Pol1lllr. 
• The WAC define. acx:w'IC)' aad )lRICitiol118 foUows: PIIlrIIraC)'" means tile proatImlty of alllCU\lRd valDe 10 a 

24 rdbniaGO 'III~i "prccillaa" mCIIJIII tho abiJity or. 1tObd" to JMdann • moa.uremtI1t I. a nproduIIibIo a.aatc. 
WAC 449-16.030 (I) &. (to). . 
,t .[b, biu lIIloMd JD VIe ~. however, doclllOllnClude Improper pmccxIurc:II or m~ 

25 II For iftetanca, ruclinga an no, acJju!Md IU l1li)' at·th. critical .... 1. to ~ b \l.C1WII or ftX"J1IM&2Illal bias. DOf 

lin! dlfmdants iJlt'ormed of1hc patcntial biu before or dW'iile aiaI. 

ORO~~ Or ~uppaf~SION - 19 
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simulator .9Olutions. These solutions ~T.rvc: as a critir:'~ r.hr.dc nn bmllth ~ in$mmcm~ in en.\11m 

thaL ~h will provide accurate and preoise breath alcohol readings. The CrRtJ 6.13 certifiCQtes, 

or a toxicologist's in-court testimony. allow a bread:l test tec.hnician to ''close the loop" ann 

~ify thllt the breath test reading was oozrecl. 

5 

6 A Culture of Compromise 

./ 

Ii questions of l;tl) mi9takes; and process errors. While many of our ~inga concern lab mi.\.Mkell 

and proccss rmon;, the rc:maining findings indicate th8t the problems in ~ WSiL CIte m\JOh 

10 
more pervasive. 

OenCCAlly. OUt oonoerno regarding the WSTL fall into tbrce ~eral cafegoriea; 
12 

13 1. The t"ailure to 'pursue the ethical standard wtOOb lInm.dd TCl!SOnably be expected uCan 

:1-4 agency that operates as an intcsral pan ofthc criminAlju.o;tjcc ~cm; 

.15 2. 'Chi! failure to establish procedures to eaten and correct h\1man, and softwmc and maebioc 

16 ~ within the lab; and 

J. 7 ~. The failure to pursue the rie;orous scienlilic Sta.ru:btrdR which should be roasonably 

18 expected. of an agency that conuib\lfr,~ al \cr:y component of critical cvid~ thal mG.),. 

19 almost "tanding alone, result in a crimina! conviction. 

20 

:a EthlClll Compromlia 

22 Ann Maria Gordon falsely sJgncd erRJ"'] li.n certificati(1[l.'IlIIlcier penalty ofpcljUJ)' 

23 lndicating thlllllhe prepared and tested tield simul ator soJutions IUld that the solutiODl! WCl1J fuuacl 

24 to oonfonn to the standards establi.she6 by the State 'Toxicologist. Thi'l and othcrclhlt:al 

:as C!Ompromi$cs docUmImte£i in the findings adopted In this order may a1 the MmC time be vic;wed 

ORDER or 5urPRR551ON - 20 
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1 U both petty and alarming. Th¢ cthilOlll compromises were: petty becllUse they were: ftustratmgly 

2 UDnCXNSSlII}'. and ~hlImi!lg because the WS1L exjst~ priTlWily ttl pmvldo accUI1de JnfOI!TUlt.[nn T. 

3 mm trial arurts12_ It is, therefore, TCIIoIDnable to expect that those employe(l in lUI office with 

such a direct link to court.~. whose primary duty is The discovery ofT.be truth, would fully 

,., 1lllderlllancllllc importance of truth in all of their activities. The Slate bu argued 1bat tbere isn't 

fI lIllY evidence tbaT. Ann Mane Gordon ever actu811y testined In CO\lt( !hat she had prepared and 

"7 tested a simulator sol mion. Yet, CIRU 6.13 cxisrs. to allow the admission Qf simulator solutlOtlSl 

It (via affl daviTs) j n The absence or Mrect court teStimony by the loJdcOIOgist who preparetI the 

9 soJution. We do nO{ know whether any false Ann Marie OordDn CrlUJ 6.13 certificates were 

10 ever useclln coun in lieu of 1M! testimony, but oonsitterIng the number of DUll1'l8ls, it Is more 

11 than Ukcly thai some were. 

12 Then:: arc SCVLlIllI other [!ictOl! lhathighlight the disturbing nature uflhis PrllClicc.. "Ibis 

13 was aproccdure wlrlcb: 

14 • Alm Marie Garden herself had specifically recogni2ed was inappropriate; 

15 • violated tlte protocols of the WSTL; 

16 • required that ~be nol only state that she perfcmned lID ELCtivity which she did not per1bnn 

1'l but also Ihal she sign ml affidavit to that effect under penalty of perjury, 

20 

21 

2:1 

23 

25 

12 Th. wsn... wos urOllt..d ttl pruv;de ruron~" inl'onPlo1illn 10 P""_lin5.tIOnMl)'li.fllli -u <IS _ ..... media&! fDWIIiIIea.. 
Pro.xclltin~ allOm;Y3 will, of cou~c, rcquC3! inmrmation from the: WSTL iJllhQ hOlK IhaI it wiU dis! ia tile p~1icn of 
anYUIIC wIIv maT be guilly uf """,milli" •• ...unc. In 1hE: _ or Ln:a!h alc:Qbol \I:.'IIi"c. fhc link 10 trial C!lurt.'l il ~ hccauIC 
the WS'l'I. ruR$ C$'lCntl.lly Ind<=pc:nd~nt OfJI)C:d(\c ICQIIGSC5/1'om fndfvIduaI)lImCCUting ~ 
11Ie WSn. wall sp~incall)ll!!~blith«1 by KCW 611.30.IU7: 

..".." IIludl b.~II.J,.d iJ1 ~""clion wick til~ qJ,i.rcnlM\II..hi~'tMlaptWVl Rdun4 ....... utbarily., .... 
rwa rm-;o invo.rl8llioll$ oounall ... _ tcJXiGg,~ Iabantary und .. l1.. eli_ian IIltbo &tID 'IOxiool08ill wiI ... 
duly it wi'l ~ tq l'or(lIll1l all nOQU84IQ' IOIliDologio p~"" n1qU .. WII by ell _non, modivIJ ""_,,,-, .. d 
Jll"oeautine: 0IIt_8)'6'" 
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1 • J'l:;Quirr.ri the active partioipation of lit lca.~t ""t: other member of the WSTL (EdWGrd 

2 Formoso) in the fraud (but we have aJ~n fnllmf thlll this perni()IOUS fraud ultimately 

3 R:lJl1ued me participation of toxicoJogi,~1 MC'lissa. Pemberton III'Id perhAps othcn)l3; iDld 

1 • 11M the ethical tone for thtl entire tcxicolner lab 1· • 

!I While such. frllud can never be justifitd hy neccsslty, it is, nonetheloas. baffling to cansider the 

6 ri,Tc the toxicology lab was willing tx:l thke for little, if any, saiD. If Ann Merlo Gordon never 

7 ~ified in court thaI slM preparcd and tc."'r.d a simulator llolution, and ifthill means that !lhe, 

e perhaps, nover htlcnded to so tostify. why WI\S she so ready to COlllJDit perjury by slgning false 

~ t'.cnifications'l 

,n The Staw ToxicoJojist, Dr. BII1TY LOg-dlI, ill Ldtbnatdy responsible iortl\¢ WSn., and he 

t1 beat'll a. good dea1 of the rcapon:!ihiJity for its shorlCOrniDg" He hired and rupcrvi&ed Ann 

l' Mar)" Gordon. Me. Gordon tmtifit:IJ fhllt she contiDued to '''telt'' eolutiODll and sl~ tho CrRJ..J 

13 6.13 certificates ~use she believed. Or. Logan wanted her to. Dr. LogM \lcstiticd that he had 

14 been lold in 2000 by Mil. Gordon rhllt her predecc.~or in the WSTL had frcudulc:ntiy signed 

lS erRLJ 6,13 oertilillates when he Wll.~ lIlllD88er Oflhc WSTL. Yet, not only did Dr. Lo~an fail to 

16 detect that tbis same traIJdulcnt pmr.mUrll was occunins from 2003 to 2007. but he also 

17 protet$ud not to know lht1t toxlCClJne.isis even slgDed CrRIJ 15.13 certifioa1CS. Because of this 

18 ignoran",,- he testified thttf he did nm undentand Ibe meaning oftht first tip that ~ into t1Jc 

~SI State Patrol. The tip indicated tlvlt "Simulator solulions Ul'e beint falsified lIS fat&:! the 

21 

22 

23 

24 

.... -._----_. 
13 Althnu!h we cannel know witIJ C\lrlainl)" whether Ihi, Cnwd WN known 11) 1bc: ather lIItmileft ofllw WS'1'L, 'M 
beline tlIat it II unlikely that fIIl)'onc wClrking In such a lIl'laJl omce could have falMd to COO that 0116 oftfJcic 
membon w .. tiIiIiDi to w~1 • lolutlflll antllhal, nonl!Q\oJea, her DIDIO would appellt 01\ !be JIiIPCIWOIk!be)' all ball 
to ~ic:J1 indicatinc 1/1111 they Ita£! each cnmpl"ted their IDetinS. 
14 Thi~ R)IlCluslon u nat mOIIJI1 to indiCCl tI)at aD mcmbcn ofdv: rnxicoloJl)' lab I!II81IIJN iD IIJltlhilllll pl'llCtiCts. It 
b ndher, a o:ommem 00 tho C\llrun: of the uf'!Kle Itself. Itlbe lop orlbe Chain (If commmd ~ il) CllIRlimabic 
PI'ObGOI. it ,hould nDt ~I)rprist: IlIIYOnl to find that lIIis poor WAvior hu intCIQIDd the cultun: mIlle IIltIre otrUlli. 
A.gaiQ hOWl.'V~r, 't't'e cllUllcm aoYOll.l! from makil\3 tAl' 9peCifjl,) ooncl",iollS ,blNt I:IIlplo)'eeS uttJte Ws"IL. Good 
people are quite capah Iw uC ~imnll poor bWIavior, ~OD ira paar example It Jet. tile lop: a"" cbinA lb. COme: or 
IhiIi IIIOtion w. halU'd the testimODY otmany compc;~nl. del'licatBd ancI elhic;al poople from the WSl'J... 

ORDER or SUPPRESSION - 22 
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1 cerDfir.,.t.iOD." Thereafter, in B. situation ~l"CIJJIling with irony. Dr. Logan assi&ne<l the 

2 ~erprtrntor of the ITalld. Ann Marie Gordon.. the t;\:~t ofb1vesligating 1.hc tip. To oomplctc ~ 

:I drdo, MI:. Gordon enlisted the fI3~isl&Dcc [If lI\h supervisor-Ed Pormoso, her OO-OOl1$iratot in 

• the fraud, as her co-investigator. While th"y both ende41heir fraudulent p.nwtioc At the tlnw the 

OJ first Up WcI£ received, lheir invc:::!1.igation 1l1:oro ('.oncluded that no tr.sud was ooourring. 

15 While it ia not clear from tho te.1t1mnny afthe various parties, just when Dt. Logan knew 

"I of the traud. he mould have known aft~ the tirsl tip. As previo1.llly stated, it i, I'tWlIt likdy that 

8 everyone in the WSTL was fully aware nf'tbc. Jhwd. and if 16 toxicologists know, why didn't 

9 Dr. Logan7 When infonncd 1lurt the cmtifit!RtiOns: were being falilified, why didn't he oonsiclcr 

10 the P0511ibllity that his C\lm:D.Ilnh mP\TlPlF was ensaging in tho same acl.ivity that had occurred 

11 a few yean befori!? Why wa.1 Ann MlUie Gordnn t.8&igned the task of investia;aling the tip? 

12 While lM~ queAtiooS may nover be "TI~wered, they ~ a 1000glhttdow OVIS' Dr. Lopn's ability 

13 W serve as the Stale ToXicolo&illt. 

14 

lS 

16 

17 

Sy.temic bUII:a:uracy, Negligence and ViobUoll of Scientific Prineipm 

Dr. Nayak PoJiSBal", liD expert oallcd by the State. testified that only .uperiDl' methods will 

eJlSlm: llCCuracy, :met that ilie aocuncy and precision necessary for II panicu1ar labora\OJy task 

dependent upon the paniuu]lI.T WI~ intended for the: final product AI nated by the National 
19 

20 

21 

22 

. :25 

Institute of Standards Md Technology (NIST). "zu;c:umcy ... is judged with RSpect to Ihe DIe to 

beIllacie o(thc data.." NIST....!'Jpev.ial Publication 260·100. ? (1993). 

Datj!l Tnut~fer 

When each oHhe 16 toxiooJogi3ts tested l'iimllilifor solutions, the data ftom their tests WM 

recorded on document" knnwn as chromatosrams. The dtU8 was thereafter transfcm:d fn 

worlcsheeU, a problematic step, unle!l3 the WSTL J:Cquircd a Ievicw 10 ensure thal t110 dm \WI 

OkD~ OF 9UP~~E5eION - ZJ 
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11 

18 

20 

22 

23 

24 

25 

correctly trarutt'crrcd. The WS-rr.. did not require that the cIAtA transfer he rh('.Ckcd. and 

toxiooJo~sts signeu certifiCCltlOD3 which wr,TT. nnverifled and laler found incorrect. MIlDY 

in divCI'l';t'I i'lrr.lIl; were subSequently dlscovered. 

Cmnpllter Softwlll'C 

The computer softwrn'C used to enter and calculate sirnu1a.tm' solution lal> results on the 

workshcctl; wa.~ no! creatOO by an individWll with the requieiw knowledge and skill nCCCI'/IIIry to 

CtlSurc that th.e data was COIf0Ctiy IUlA!yr;cd and recordccl. Motl!'()"VCI". no one checkBd the 

ooftwcu-c; to dctcrrnin!'". if it was operating properly. Nor was this a milltake thAt one can choric 

to an individual employee, The WSTL it8eJ r never considered thllf: it WI\IIo necessary to check 

the:!OftwIu-e (0 ensure that it wa,~ fir. for its purpose. nit! IlOnware contained errora which Wille 

Dot revealed until the WS'fL came under cloao sorutiny becausc of the Ann Marie Onrrlon 

investigation. 

. The: WSTL s~red thrOugh ~ timo p~riod during whloh It gall ehromatograph machine 

was malfunctioning. During thill period orUme. the &Ii" d1l'nmATDgraph could, under certain 

(,;i~umstilDecs. provide incorreCt readings. The WSTL chose to ignore rather I.bAn address tis 

issue for a condderabll; period of time. 

Thousands of~J'elltll Affected 

Literally thouslII1<is ofbreaili tests pcrfnnned in recent ~ wel'e affected through a 

multlplicity of errors in Ihe tOldcolosy Jat!. A very brief reoitation of the etl'tlfs include: the: 

nRn~R OF SDPPRR~srON - 24 
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10 

II 

12 

13 

improper rejection of data; erroneQusly switched data; the IlSe of tleld simulator solutions to 

conduct qUAlity a8suram:c pIOCe(Iure!; the U$iC of software that improperly oompu~ datll.Md 

that improperly ignored the dlltll of tho l~t four of the tnxir.ologists }'Ifoviclin8 \lata for field 

gimUwlor solutions; amI. th~ lise of slm\llalor wlutions that were outside oftf\c lI.11n'WII.b1e rmlee· 

Rod Oullberg effectually ran the bl'Cflth tc.t;t ~Imti(ln for the Washington State ·l',.trol for 2 

years. Mr. Gullbt:Tg, whn. Iltong with Trooper Ken Denton, completed a l~n£lhY review of the 

.~ollltion ·preparation worksheets from the WS'IL. ill also well acquainted with the WSn. and its 

prQQeSses. In hie opinion. the problems in tbt ws·n. are oot the result of bid faith. InstcDd.. 

Mr. OuHberg believes thal the WSTL failUl'08 arc the ~ult of carc\e.''Vll':as lUld complacency. 

Mutlnn to Suppress Granted 

While We agree that trail oourts should g"llCraHy admit scientific evidence if it satiSfies 

the n::quircmcnts of Frye, we also agree that trial co\l1U should thereafter enaoec in a 

15 mC8JliningfW ER 102 analysie, 118 we have hero. when the drc:nmstllDces requite. Having done 

, 6 SO, we ooncltldc that, Unci" RR 702, the work product of lhlt WSTL i!i "uffioicn1ly oompmmt.wd 

1') by ctbicallapses, syGtCmic inaccUracy. negli~enoc and vinlfttlnT1~ {1t'JCiendfic prlncipnll thal.1he 

18 WSTL sin1u1ntor s(llulion work I'rrxlllrt wuuld DOt be belpftll to the trier of factl$, Thia lit1m}' of 

19 pmbkms is indlca1jvc of a pe1Vuive CUItIlCB which has bcCll allowed to exist in the WSTL. In 

20 this culture, the WS11.. oompronllsCS the accumey oftbe workproouct Acourao:Y becomes 

:n 

22 

23 

24 

25 

~oncbuy 10 the accomplishment ofthc work itself. Thus, bee8usc ofthi!l Ctlltlln:ofthe 

expedient, the WSTL bas lo't it:! effc:.ctivC1\(;~<;. 

U AJUlougb many 4lrtbe probh:mi withia tbe: WSTL _ of.;cncral JIItQrI:, our dccts10n 1OtI1I)' I:OIICMns Gf\Jy!be 
liimuJa!I)r solutionl PlYpllntd al'ld tl:$ted by = WS'fL. OUr lJo(;iSJOll clocs not, theT\!forc, dltectly rvllm to lillY 0(111. 

othorwack ofti1Q WS'rL. 

ORD~R or SUPPatR6IOH - 25 
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lO 

11 

12 

15 

Thfc oonclullion j" especially troubling bccau.'1C ofrhe crirJ.cal role 1ht wsn. plays in 

combating the crime of IJUI. The criminal justice system is appropriately lWigncd the ta.~k. of 

dhcoverlns the truth. Simplyslll\od, without the rc)i;shJr"! r:vidcnce tbaI a correctly t\lIlctiomng 

breath te!t inmu.m.:mf r-oM provide, the discovery of the tnlth in nUl C8!e$ !Uffel"ll: the innor.l"!Dt 

may be wron~ly Convioted, and tho guilty may ga Cmr.. 

We wi~h tf1l"mphaui%e that our decision to su.ppress today results from the: unique 

multiplicity ofWSTL problems highlh,rbtcd during this motion. :BcC8ulIe the identJl1cd problem 

ore multiple find divcrse. IIIIO because the WSTI. may rmd it d.i1ficult to proYe, in aoy fellSOllAblc 

manner, that they tut.ve ~rrocted ncb lAdividual problem. we; arc nat l1ntr. to l11ctic.ate with 

specificity, each correction rcqllimrl. 

Therefore, while we provide a Jist of our concems bclow, we QlUPwizz: that the WSTL • 

not required to show that each b.a& been COlTcctc(l. N1Y one or IWO problems, sl.aDdiDs alODe, 

would flot likely have resulted in suppression. 

While the WSn. has attempted to modi~ ir~ [lT1Ir.I11'('-, and procedures as a IUUlI ofm 

1.6 nfthe pmhlr"!mll IlI'lted in the finding~ herein, an.d improvements bav. been mlldc. 16 4dditioMl 

1', effort is nlquired. 

16 

20 

21 

22 

23 

EtbiQ& 

. The WSTI. hl.\~ not been able to explain how Ann Marie Gordon and Bd Formoso (and 

perhaps the lab manager prior to Ann Marie Gordon), over a mull.iple year Jlcriod. decirled t""'t jt 

was aooeptable to eng4,e in tI praotice off.,J..~r:Jy sicning CrIUJ 6.13 eertificlltL'$. We ani not 

fle~lINk:cI tlmt this fraudulc:mt activity should limply be laid at their feet. This app«rently long 

? S .. Indec4, ;1\ ~ to i1 QIIQ,inuing serlC$ or (!ilCOverfes, ~ $laic TDldcoloSist, Dr. Barry LoAM .nJetldod 

protOQols several tilDes wittt1n B. recml tbree month period. 

O~D~R OF SUPPRESS10N - 26 
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10 

II 

12 

13 

14 

1.5 

16 

11 

HI 

19 

20 

Z2 

24 

standing ethiocllc.psc: ill m()I'\1 likely 8. 5ymptom of a greater problem; a WSTL culturo that WGII 

tolCJ1U1t of cut comers.. 

While the WSTL hB:i made levr:m.t policy c1wtges to deal with mart}' of the prolific 

wit!,in the WS'fL, it ha& not b¢cn able to point to the W~On:J for what Rod OuUhcrg STared WRS II 

sense of complacency in Lhc WSTL. The WSTt has, to date, simply corrected the Ilyctamio 

C£ttlJ3 that hnvc been called to jtj; attention or wee disoovucd 85 a ~t of a J'C'\'icw of. n\.herr 

problems called to its attention. The WSl1 .. mUlU c~hH!'ih procedures thILl, in Wit years ah~, 

ensure thtlt their pm • .r.<;.o;r,s are douhle checked for accut'lcyl1. 

'po(l,)nsic Science 

The State appropriately relies on the WSTL to produce (os is the case wnl-t the simu\atm' 

solution!} and IlfIAly:'.c c;vidcncc.1'hr. WSTL was net creaud. however, all an advool\1e Of 

~urogate for the State. While the WSn. will a!waYli t1.,~j~ the Stn;,. it mu~ ~T rfo so fit the 

cost of scientific ncc\mWY or truth. 

In City (JrS~ttle v. Clark.Munoz,lS2 Wn.2d 39 (20M), the Supreme CO\lIt ~ with 

the statement ttutt; 

lfthe citillcns of the State of Washington IIlC to h,ve ftn)' • .nnfi.clcnce in the breath 1eStinS 

ptOifIU1l. that pn'lemm M~ to have some credence in the lilC.i .. ntiBc oommwIity 11:1 a whole. 

" ~Iare W. illl the wON IIgcurallY in ib c>olloquial. I'1nl1·~t:iMlliflc scnst. BJlIhI \1118 ortM word~ • .,..._11 
!bat !he: WSTL muSI cst.1bllsr. a. s)'Stem which L'I\SLU'eI relia!>ilily IIJIFDprUilO (0 tho importanu of1he p~~ or 

each specific task. 

ORDER Of SUPPl!5STON - 7.1 

IctI 027/029 



oi/30/2008 15:14 FAX 2064642?R1 

'..J 
THE SEATTLE TIMES o 

1 

.2 Cl/lI"k-Mol1O;c, "2 Wn.2d 11147, AlthoUgh the Cluk-Mono3. holdine bas beert brought iota ~me 

J question tI:I II. rc~ult of The ruling in JenH,l)" auprll., the Pl'OJ1O~tri011 that robust sciet1.tifio SUlndanl!l 

an.: expected in the WSTJ. still remains. And while Rod Gullber£ testified tlurt,lI'fter the chanae; 

5 made in the WS'fL in the fall of2007, he now has morc t:rmtJden.ce In the W81L, more WOl'k;5 

6 TCquired, In the summer of 2008 the W~TL plans to adopt the G~alJ{cgpj'4mmlS tgr the 

7 ~t;J)~enae o.(Tc.'Uir'R and Calibration La.bom~Q.r;:A. JSO/IP.c 1 7025: 1 999{E), promulgated by 

9 toxicology labomlory. nor are they a panacea for the past and current. ytrt'blems in \he WS11,. 

10 
Their !Idoplion. hOwever, is likely to move the:. W~1'L along way toward tht type ofr~iablc 

11 
forensic science which sho\llri be expecled ofa state toxicology lab. 

12 

13 

15 
We hold that. under JiR 702, the work product of the WSTL has bceD 110 oompl'Oi'nised by 

16 etllieallapsos, ,ystc.mio ina.cc~"Y. ncglieml'.e and violations of scientifio principal" thlrt the 

17 WSTL simullllor 50llltiClD work product wou.ld Dot bl; hdpful fn the trier offaat. The State, 

1!1 p~rhaps expccting lhlt SUp])reSSiOD of ~omr: nrthe wotk product of the WSTL, bAa ukt:d tbis 

19 panel 11:) be as specific /I.~ possible In our ruling. Specificity i., made d1fficulf. however, becauce 

20 oftlle-. "",Me oftha problems idlmtified. The Slate may. therefore, reqnest that this panel 

III reconven~ at such. time thl'll the State bclieve£ It lw rufficient evidence that th.r. WSTL has 

22 adr;qulILc1y addressed the issues nOLed in this Orderl., 

Z4 
II The D~DDtive. of c:ourse, is to seek the Iiclmiui(ln of bre.~ tallt cyid~ bc:I"ore eaCh !ndl\'IdIIaJ juOgt who 

25 adopa dlis ruling aod ttnm, whon the dofll!Hl~ RiM: cbc issue. JtlUe case by cu~ tim tho W8'l'1. .iftlulator 
solulioDs c\ltrentl)' mil;! tho roquil'Om~n~ (lfBR. 702. 

ORDE:R OF SlJl1PRE9SION - 28 
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PAtcd this 30'" d"1 of Ji'IDllary. 20011 
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Judge DarroU Phillipson 

7 Judge Mark Chow 
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15 
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20 
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Forensic Investigations Council Report on the Washington 
State Toxicology Laboratory and the Washington State Crime 

Laboratory 
April!7,2008 

The Forensic Investigations Council (FIe) was created in 1995 by the 

Washington State Legislature to oversee Forensic Laboratory Services Bureau that is part 

of the Washington State Patrol. The Council is composed of twelve members 

representing county government, city legislative authority, private practice pathologists 

and the Chief of the Washington State Patrol. 

In 2006 and 2007 a number of problems and allegations of problems arose 

regarding the work of a forensic scientist in the State Crime Laboratory and also 

employees of the State Toxicology Laboratory. Dr. Barry Logan, the Director of the 

Forensic Laboratory Services Bureau (FLSB) responded to these issues and a number of 

audits were conducted to evaluate the services provided by the FLSB and examine the 

procedures and polices that were in place. These matters were initially reported to the 

FIC by Dr. Logan and the progression of the audits was passed on to the Council. In 

addition, the Washington Association of Criminal Defense Lawyers (WACDL) and the 

American Civil Liberties Union (ACLU) both asked the FIC to investigate allegations 

relating to the FLSB in October and November of 2007. 

The Washington State Crime Laboratories and the Washington State Toxicology 

Laboratory form the Forensic laboratory Services Bureau (FLSB) in the Washington 

State Patrol. The Director of the FLSB was Dr. Barry Logan, who reports to the Chief of 

the Washington State Patrol and the Forensic Investigations Council. The Crime 

Laboratory System consists of seven laboratories throughout the State and conducts 

forensic investigations on evidence secured by law enforcement in criminal cases. The 

Toxicology Laboratory system consists of one laboratory in the State and conducts 

testing as requested by County Coroners and medical examiners and law enforcement 

agencies and also runs the Breath Testing Program. The FLSB has 198 employees and 

eight laboratories. 

FIC Report on Toxicology and Crime Laboratories 
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Crime laboratory 

The Crime Laboratory has a system of peer review for work done by the forensic 

scientists prior to the issuance of laboratory reports. There are also levels of supervision 

of these employees. During the ordinary course of peer and supervisory review of the 

work of Forensic Scientist Evan Thompson, deficiencies were discovered. Due to 

concerns he was placed on a work improvement program in April of 2006. During this 

review process an error was discovered on Mr. Thomson's work relating to bullet 

trajectory analysis. Due to concern raised about this type of work by Mr. Thompson, he 

was removed from bullet trajectory casework on October 2, 2006. As the review by 

Crime Laboratory supervisors took place, technical errors and violations of laboratory 

operating procedures were discovered, and Mr. Thompson was removed from all 

casework responsibilities on November 13, 2006. Mr. Thompson's case files were 

reviewed and irregularities were discovered, and then a focused casework review was 

undertaken of Mr. Thompson's work. During this process Mr. Thompson resigned from 

the State Crime Laboratory effective April 6, 2007. 

In order to fully examine Mr. Thompson's work, Dr. Barry Logan contracted with 

two independent firearms examiners, Matthew Noedel, and Dwight Van Hom. They 

were initially directed to examine 13 cases that Mr. Thompson had completed. Other 

casework was also examined by the two examiners. Mr. Nodell reported that he 

discovered work that was poorly organized and poorly documented, but the conclusions 

did not appear to be wrong. 

During the pendency of this review an independent Forensic Consultant, Larry 

Lorsbach of American Society of Crime Laboratory DirectorslLaboratory Accreditation 

Board [ASCLADILAB] was retained by the Washington State Patrol to audit the firearms 

function of the Seattle, Spokane, and Tacoma Crime Laboratories. The audit findings 

related to documentation of findings and for explaining why definite conclusions could 

not be reached in some cases. These recommendations were reviewed and adopted by the 

FLSB. The discovery and actions taken relating to Mr. Thompson, and the audit that was 

conducted, showed that the firearms division of the CriI?e Laboratory was functioning 

properly and appropriate safeguards were in place to identify work that was not up to the 

FIC Report on Toxicology and Crime Laboratories 2 
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standards that the lab requires. Once work quality was questioned, the employee was 

taken off casework and his work was examined. The process worked well in this instance 

and peer review and quality control issues were well positioned to insure that if work 

product was not thorough and professional in nature, it would be observable and 

remedied. 

Problems in the State Toxicology Laboratory 

In order to understand the problems that occurred in this section of the FLSB, that 

became apparent in the month of July, 2007, it is important to review the annual audits as 

well as the special audits conducted by the Washington State Patrol. As part of normal 

procedure internal audits are conducted annually on the evidence system at the State 

Toxicology Laboratory. In addition, independent audits were undertaken after 

discovering problems with the certifications of simulator test solutions submitted by Lab 

Manager Ann Marie Gordon relating to the Breath Test Program. The Risk Management 

Division of the Washington State Patrol conducted an audit of the evidence system at the 

State Toxicology Laboratory that was completed on September 4,2007. This audit traced 

prior audits that had been conducted on the evidence system since 2004. 

Evidence Audit in 2004 

In 2004 the audit revealed no evidence of theft, tampering, or misappropriation, 

but outlined a number of findings. One of the major concerns ofthis audit was the storage 

of blood tubes and breakage due to freezing of the tubes. The audit also made findings 

relating to documentation and the shortcomings of the lab in this area. There was no 

destruction authorization documentation, no recording of discovery requests and no 

. retention schedule relating to records. Ms. Gordon, the lab manager indicated that she did 

"not have the time to follow the Toxicology Lab's Standard Operating Procedure (SOP) 

Manual relating to documenting disclosure requests. She stated that she would not be able 

to do this in the future due a lack of staffing. The audit indicated that the Lab Manager 

expressed frustration with the level of workload that the lab personnel had to deal with 

while still complying with the paperwork requirements of the agency. There appeared to 

FIC Report on Toxicology and Crime Laboratories 3 



be a shortage of personnel to accomplish the tasks the lab was directed to perform. The 

audit findings were responded to by both Ms. Gordon and Dr. Barry Logan. 

Evidence Audit in 2005 

Another evidence audit was conducted in 2005 by the Washington State Patrol. 

This audit specifically commended Ms. Gordon for the effort she had shown in 

responding to the prior audit concerns. There were no major findings in this audit. 

Evidence Audit in 2006 

Another evidence audit was conducted by the Washington State Patrol in 2006 

and there were no findings for this audit. 

Evidence Audit in 2007 

. Another evidence audit was completed by the Washington State Patrol in 2007 

and there were no findings for this audit. The auditors commended Mr. Formosa for 

managing the sizeable inventory stored by the lab. Reponses from the staff during this 

audit showed that the recommendations from the prior audits had been implemented. In 

addition, staff had been added to assist in the evidence handling. I 

Breath Testing Section 

On March 15,2007, the Washington State Patrol's anonymous tip line received a 

call which stated that the "Simulator solutions are being falsified as far as the 

certification." On March 23, 2007, Dr. Logan was given a copy of the message. He then 

asked Ann Marie Gordon, the Toxicology Lab Manager to investigate the message. 

Breath instruments used in the State of Washington are BAC DataMaster and BAC 

OataMaster COM. These machines utilize a simulator solution during the initial phases of 

the breath test to determine whether the breath test machine is accurately measuring 

1 It was apparent from this progression of evidence audits that lack of staffing in the Toxicology Lab was 
one of the major reasons for problems maintaining the proper documentation of records that had been cited 
earlier. 
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breath alcohol content. The external simulator solutions are prepared by the Toxicology 

Laboratory analysts pursuant to protocols established the State Toxicologist. The process 

of preparing and testing the solutions is called "certification." No less than three analysts 

must certify the simulator solution prior to its certification. The practice of the 

Toxicology Lab was to have up to sixteen analysts certify the simulator solution, which 

allowed all to testify if necessary on court cases. This was believed to be less intrusive to 

the lab work processes, since more analysts were available for trial testimony. 

Ms. Gordon and Mr. Formosa responded in writing to Dr. Logan's request for an 

investigation on April 11, 2007. They indicated that all data had been reviewed from 

January 2007, through March, 2007, and all was found to be accurate. Ms. Gordon later 

met with Dr. Logan and revealed that she had not been testing her simulator solutions and 

had delegated this to another analyst. Dr. Logan told her that as the manager she should 

not be testing the simulator solutions and asked her to cease doing this. 

On July 9, 2007, the Washington State Patrol's anonymous tip line received a 

second call, which stated, "Ann Marie Gordon doesn't really certify all those simulator 

solutions. If you look in the file you'll find a grammetigram with her name on it, but if 

you also check over the years of where she really was on the days that those things were 

certified you'll find once in a while she was in DC or Alaska, or somewhere else. She had 

somebody else do it and then she'll sign the form that says, under penalty of perjury I 

analyzed this. If you don't think that's a big deal just think what Francisco Duarte would 

think of that." Dr. Logan met with Ms. Gordon after he received the second anonymous 

message and told her that an investigation would be begun on this matter. Ms. Gordon 

indicated that there was no need for an investigation since she had signed the documents. 

She stated that Mr. Formosa had done her testing and she then signed the certification 

forms. Dr. Logan initiated an internal affairs investigation and Ms. Gordon subsequently 

resigned on July 20, 2007. 

ASCLAD Audit Conducted by Michael Hurley 

After these problems were brought to light, the Chief of the Washington State 

Patrol demanded an audit of the operational and management practices of the Toxicology 

Laboratory as they relate to the Breath Testing Program. This audit came under the Risk 
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Management section of the Washington State Patrol, but was contracted to an 

independent evaluator, Michael Hurley, an assessor with the American Society of Crime 

Laboratory Directors Consulting. [ASCLAD]. This audit was conducted during 

September, 2007. The procedures in place for the preparation and testing of simulator 

solutions and an assessment of the calculation error on breath test results were major 

areas in which Mr. Hurley concentrated his efforts. Mr. Hurley made a number of 

findings in this audit relating to the operational and management practices of the breath 

test program. He found that there was little communication between the Toxicology 

Laboratory and the Breath Testing Program. He also found that the Toxicology 

Laboratory management had not applied the same operational and quality control to the 

Breath Testing Program that had been applied to other parts of the laboratory. In addition, 

breath testing functions had not been evaluated by external auditors and were not part of 

the accreditation by ABFT. 

The Toxicology Laboratory ordinarily prepares two different types of solutions 

for use in the breath testing machines: (1) The first is a 0.08 Simulator External Standard 

Solution mentioned above; (2) The second is a Quality Assurance Solution used to verify 

the accuracy and precision of the instruments. Both of these solution preparation 

procedures require a minimum of three analysts to do the required testing to be certified. 

However, in actual practice 12-16 analysts performed the tests in order to qualify all to 

testify in court relating to the solutions. During the audit Mr. Hurley found a calibration 

error on tests run on the breath test solutions. All of the tests were not calculated for the 

total number of analysts testing the data. In regard to this problem Mr. Hurley stated the 

following, "The laboratory policy did not create the problem, but the policy of having all 

analysts do the testing for convenience of having more people to go to court contributed 

to the subsequent, identified error." 

Mr. Hurley identified a number of findings during this audit. The Washington 

State Patrol then provided a "Breath Test Audit Summary and Target Date Checklist", 

outlining agency action and steps to cure the problems that he found. The findings from 

this audit and recommendations from Mr. Hurley were adopted by the Chief of the 
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Washington State Patrol and almost all have been put into place. The remainder that have 

not yet been completed have completion dates and will be finalized during this year.2 

ABFT Data Quality Audit 

An additional audit was conducted on October 24-26, 2007 by the Risk 

Management Division of the Washington State Patrol to test the toxicology files signed 

or co-signed by Manager Ann Marie Gordon for the period of time from July, 2005, 

through June of 2007. The Risk Management Division contracted with the American 

Board of Forensic Toxicology (ABFl) and auditors Dr. Graham Jones, and Dr. lain 

Mcintyre as external auditors. In conducting this audit the auditors selected 300 cases at 

random during the target time period that were signed or co-signed by Ann Marie 

Gordon. During this review the auditors found ten files with reporting issues. Three cases 

contained clear errors that should have been noticed on review, but were not. Three cases 

contained errors that fall into the category of "typographical" errors. Four of the 

remaining ten cases had errors that were classified as "forensically significant." Some of 

these may be a matter of differing professional judgment rather than errors. 

Drs. McIntyre and Jones congratulated the Toxicology Laboratory and Ann Marie 

Gordon for establishing two levels of report reviews, which is not done in other labs. The 

audit report concluded with the statement that although the noted errors were unfortunate, 

the reviews conducted by Ms. Gordon were professionally done and appear to reflect 

isolated oversights rather than unprofessional conduct. 

Case Law Decisions 

The problems associated with Ann Marie Gordon's false certifications and also 

the errors in the database and computations culminated in a number of court decisions 

relating to the admissibility of the breath test results in DUI prosecutions. 

2 See "Breath Test Audit Summary and Target Date Checklist" attached to this report as Appendix #1. 
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In Arntson v. Department of Licensing, [DOL case] the court admitted the breath 

test results, but gave them no weight due to the problems associated with the actions of 

Ms. Gordon and the culmination of errors dealing with the simulator solution. The action 

to suspend Mr. Arntson's driving privileges was dismissed. 

In State v. Gilbert, et al [Skagit County cases], the court denied the motions to 

dismiss the charges or suppress the breath test results, but was very critical of the 

Toxicology Laboratory and Dr. Logan. 

In State v. Lang, et aI, [Snohomish County cases] the motion to suppress the 

breath test result was granted due to Ms. Gordon's actions. 

In State v. Ahmach, et aI, [Redmond cases] the court granted the motion to 

suppress due to Ann Marie Gordon's actions, and the errors committed by the lab 

personnel. The case was very critical of the Toxicology Laboratory and Dr. Logan's 

supervision. 

Efforts to Correct Problems Discovered 

Crime Laboratory 

The FLSB under the supervision of Dr. Barry Logan and the Washington State 

Patrol has taken very thorough steps to examine and solve the problems in the Crime 

Laboratory relating to Forensic Scientist Evan Thompson and in the Toxicology 

Laboratory relating to the Breath Test Program. 

The crime laboratory peer review, quality control analysis and supervision, were 

all adequate to identify problems with a forensic scientist's work and rectify them. This 

was done in an open manner and was remedied. The systems worked in the way that was 

intended when the checks and balances were put into place in the crime laboratory. In 

order to fully understand the checks and balances instituted in the crime laboratory it is 

important to review the audits that are done annually and also the creation of the 

Standards and Accountability Section (SAS). In 2006 Dr. Logan decided that it was 

important to create a section devoted to the demand for quality processes and to increase 

the vigilance of forensic quality issues such as audits and accreditation oversight. This 

section has been increased from one person to seven full time positions. 

In order to insure compliance with ASCLADILAB Accreditation Criteria, 

Washington State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and 
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Federal Requirements, many audits are required. The following are audits presently 

conducted on the crime laboratories: 

1. Four Quarterly Evidence Audits per year per laboratory 
performed by the laboratory manager or designee; 

2. One 100% Evidence Audit per year per laboratory performed by 
the Washington State Patrol Risk Management Division; 

3. One 10% Spot Evidence Audit per year per laboratory 
performed by the Washington State Patrol Risk Management 
Division; 

4. Three Firearms Reference Collection Audits performed by the 
SAS; 

5. Six Controlled Substance Reference Collection Audits per year 
performed by the SAS; 

6. One Quality and Technical Audit per year per laboratory 
performed by the SAS; 

7. Six alternating internal and/or External DNA and CODIS 
Audits per year as required by the Federal FBI Guidelines; (Set 
up by the SAS; 

8. Yearly ASCLADILAB Assessments performed by each of the 
seven laboratories and performed by the Laboratory Manager, 
monitored by the SAS. 

After each audit is completed the SAS completes a report and the Laboratory 

Manager must file a response. This puts the focus on problems and their solutions. After 

a solution is reached the SAS Section conducts follow ups to check and see how the 

problem has been remedied. This program has changed the laboratory system from a 

reactive to a proactive environment. In addition, the ASCLADILAB is converting from a . 

forensically nationally based Legacy Accreditation Program to the International ISO 

Program based on ISO testing and calibration laboratory criteria. This change will more 

than quadruple the essential accreditation criteria used, and is based on international 

standards and applications. The current Legacy Accreditation Program has an external 

assessment every five years, while ISO has a yearly assessment for the first five years and 

then adjusted based on the laboratories record of success. This project is the 

responsibility of the SAS and will result in a better laboratory system and product for the 

laboratory users. 
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Toxicology Laboratory 

The external and internal audits that were conducted on the Toxicology 

Laboratory after the disclosure by Ms. Gordon of her false certifications, are certainly 

indicative of how seriously the Chief of the Washington State Patrol viewed this problem. 

In addition, after all of the audits, the Washington State Patrol and the FLSB have 

adopted all of the audit findings, in an effort to prevent this from ever happening again 

and to insure that checks and balances will be adequate to forestall this in the future. 

In order to insure compliance with ABFT Accreditation Criteria, Washington 

State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and Federal 

Requirements, many audits are required. The following are audits presently conducted on 

the Toxicology Laboratory: 

1. Four Quarterly Evidence Audits per year perfonned by the laboratory 
manager or designee; 

2. One 100% Evidence Audit per year perfonned by the Washington 
State Patrol Risk Management Division; 

3. One 10% Spot Evidence Audit per year perfonned by the Washington 
State Patrol Risk Management Division; 

4. One ABFT Accreditation Audit [The Toxicology Laboratory was 
accredited last year and will go through a mid-year assessment this 
year]; 

5. SAS Audit to insure the findings from the lat year's audits are being 
implemented; 

6. One evidence handling audit perfonned for the CALEA Accreditation. 

After each audit is completed the laboratory manager must respond to any 

findings and make certain that problems are remedied. In addition, the Toxicology 

Laboratory is converting from ABFT Accreditation Program to the International ISO 

Program based on ISO testing and calibration laboratory criteria. This change will more 

than quadruple the essential accreditation criteria used, and is based on international 

standards and applications. ISO has a yearly assessment for the first five years and then is 

adjusted based on the laboratories record of success. 

Conclusion 

It is extremely unfortunate that Toxicology Manager Gordon filed false 

certifications on tests that were conducted by another analyst. The fact that this was done 
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by a high level laboratory employee is repugnant and antithetical to the goals and 

standards of the entire laboratory system. This was not a certification that was essential to 

any part of the program and truly defies logic. This action has prevented the utilization of 

breath test results in courts all over the State of Washington, and has raised a cloud of 

doubt over the Toxicology Laboratory. The crime and toxicology laboratory employees 

are a very dedicated, hard working, honest group of people and certainly did not deserve 

to have the actions of two people affect the public perception of their work. Dr. Logan 

has dedicated many years of his professional life to the goal of creating a laboratory 

system that is dedicated to the most efficient, well run, and ethical standards of forensic 

science. Under his leadership the Crime Lab and Toxicology Laboratory systems have 

grown to attempt to meet the need in this State for such services, and to keep abreast of 

the cutting ~dge technology in forensic science. The Toxicology Laboratory has doubled 

in size under his leadership and has achieved national accreditation. The crime 

laboratories have greatly increased in size, are fully accredited and have placed a major 

focus on DNA casework. The focus that Dr. Logan placed on quality assurance and the 

creation of the SAS division will ensure high quality laboratory processes and results in 

the future.3 

The Forensic Investigations Council makes the following recommendations for 

the FLSB: 

1. Adopt all of the findings of the audits conducted as set forth above.4 

2. Appoint a State Toxicologist as a separate position from the FLSB Chief.s 

3. Appoint a Laboratory Manager position for the Toxicology Laboratory.6 

3 We are not unmindful of the criticism of Dr. Logan by a number of judges in the above-cited opinions. 
However, everyone who supervises a large number of employees, which does not include the afore
mentioned judges, realizes that sometimes employees do not follow the rules, do not follow directives and 
do not follow the law. If this is done in a manner which is not readily apparent, the results can be 
disastrous. That is exactly what happened here. The captain of the ship ultimately is always responsible, but 
it does not mean that he was asleep at the helm or was complicit in the activities of the employee or 
employees. Dr. Logan has built an extremely excellent crime laboratory and toxicology system in the State 
of Washington. He has contributed more to the forensic laboratory systems than anyone in the State. His 
vision and organizational ability will be felt in this system for years to come. 
4 This has been done by the Washington State Patrol and all will be effective by mid year, 2008. 
5 The duties associated with the State Toxicologist and the Bureau Chief of the FLSB are too numerous for 
one person to complete. [This recommendation has been completed and Dr. Fiona Couper was appointed as 
the State Toxicologist effective on March 10, 2008]. 
6 This position has been filled for the State Toxicology Laboratory and will provide support for the State 
Toxicologist. 

FIe Report on Toxicology and Crime Laboratories 11 



4. Complete the ISO accreditation on both the Crime Laboratory System and the 

State Toxicology Laboratory System. 

5. Expand the current Standards and Accountability Section to ensure vigilance 

for quality processes and to conduct audits and . oversee accreditation over 

both the Crime Laboratories and the State Toxicology Laboratory. 

6. Management of the crime laboratories and the toxicology laboratory should 

constantly monitor the staffing levels to insure adequate staffing levels to 

process the lab requests in a. timely manner and to insure high quality, 

thorough casework. 

The problems described above that occurred in the Toxicology Laboratory cannot 

overshadow the excellent, high quality forensic casework that has been completed day in 

and day out by the employees of the Forensic Laboratory Services Bureau. The above 

recommendations will ensure that these problems will not reoccur and will increase the 

quality of the laboratory results. 

-- ~~.QA%~ 
David S. McEachran 
Chairman FIC 
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APPENDIX 1 

Type of Target Action Step 
Completion 

Audit Date date 

BTA 08/01/07 Breath test attend trainmg for new program offered by ASCLD-LAB for accreditation done 

BTA 09/01/07 
Simulator solution certification database form updated to include date beside 

done 
analysts name relects the date analyzed. 

BTA 10/05/07 
Update & develop procedures for preparing, testing, certifying, and conducting quality 

done 
control on simulator external solutions and QA solutions 

BTA 10/05/07 
Quality assurance check performed by breath test section on receipt of solution 

done 
Recalulate results. 

BTA 10/05/07 Documentation of absolLlte ethanol w/simulator solution log done 

BTA 10/05/07 
Language standardized to reduce any confusion about what documents are being 

done 
referred to 

BTA 10/05/07 
Revisions to simuiator solution & QA procedures dated 10/5/07 and beyond, require 

done to be included in batch file. 

BTA 10/05/07 Validation of fitemaker database. Old file locked to prevent editing or tampering done 

BTA 10/05/07 
4-stage process for review of analytical data. Toxicology Supervisor assigned to 

done oversee this process. 

SSA 11/01/07 Refrigerator/freezer moved to vault. Evidence moved to vault each night. done 

SSA 11/01107 Seattle Crime Lab PEC assigned to ToxLab 40% time. done 

BTA 11/07/07 Weekly training sessions for Tox Staff ongoing 

BTA 11/15/07 
Anaalysts divided into 2 teams for simulator solution batches. 8-9 analysts 

done performing tests rather then 16 

SSA 11/22/07 Save sample process assigned to Barry Fung. done 

SSA 12/14/07 Audit of 2005 Samples done 

BTA 12/19/07 Joint meeting between Tox staff & Breath test program staff done 

SSA 01/01/08 Seattle Crime Lab PEC = ToxLab PEC 100% done 

SSA 01/01/08 Access to evidence vault limited to PEC & Supervisors only done 

SSA 01/01/08 Filemaker Pro installed on evidence officers computers done 

SSA 1112008 Return/disposal of evidence process for PCME & KCME done 

SSA 1/12008 Steering committee meetings to start for returning ALL SAMPLES done 

SSA 01/01/08 Development of evidence disposal and return process w/documentation done 



APPENDIX 1 

Type of Target 
Action Step 

Completion 
Audit Date date 

SSA 02101/08 Identify conflicts between lab & agency policies done 

SSA 02/01/08 Draft changes assigned to PEC Linda Edwards & Susan Sabillo done 

SSA 02/01108 2nd ToxLab PEC expected hire date done 

SSA 02/01/08 Assessment of CITE system before final decision on L1MS done 

SSA 02/01/08 Recommendations for improvement on save process done 

BTA 02/04/08 
Summary of the process used for calculating with mean and standard deviation -

done 
prepared by Breath Test program staff. Incoporate as an appendix in SOP 

SSA 02115/08 
Draft policy on state wide evidnce policy for Toxicology Laboratory due from steering 

done 
committee 

SSA 03101/08 2 PEC's responsible for receiving evidence, entering into evidence system. etc done 

BTA 03/01/08 
ItA complient quartely external audits wili be developed by FLSB Standards and 

done Accountability Section 

BTA 04101/08 Technical work group to be formed by new Toxlab management staff 

SSA 04/01/08 Audit of 2006 & 2007 Samples in progress 

BTA 07/01/08 Application for accreditation ASCLD-LAB 

BTA 07/01/08 Additional communication venues developed by Technical working group. 

BTA 07101/08 Periodic internal audits on simulator solution program 

BTA 07/01/08 Create new database w!individual passwords and audit capabilites. 

BTA 07/01/08 Technical group will develop intergrated SOP for all aspects of breath test support 
functions by lab 

SSA 07/01/08 Return of all evidence upon completion of analysis 
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EXECUTIVE SUMMARY 

At the dIrection of the Chief, the Risk Management Division conducted an audit of 
the evidence system at the Washington State Patrol's Toxicology Laboratory in 
Seattle. Fieldwork was conducted August 6-15, 2007. 

Procedures, processes, operations, and organizational efficiencies regarding the 
handling of evidence were examined to assess accuracy, compliance, and 
effectiveness. Issues were noted in the following areas: 

1. Division Manual - A review of the division's Standard Operating 
Procedure (SOP) manual revealed some policies, rules, or regulations 
addressing the handling of property and evidence in conflict with 
department policies. Prior recommendations were made by RMD 
regarding these issues and can be found in attachment A. 

2. Evidence Intake/Packaging, Storage, and Disposal - Approximately 
sixteen different personnel process the intake and storage of evidence 
and access the evidence vault on a continual basis. Incomplete records of 
the "Saved Samples" freezer prevented accurate accounting of the 
inventory. Timely disposal of evidence from adjudicated/closed cases did 
not occur. 

3. Case Files - Files were generally well organized. Some inconsistencies in 
documentation were noted. 

4. Mandatory Audits - Neither the required audits of the "Saved Samples" 
freezer, nor the quarterly audits, were performed. 

5. Supervision - The Lab Manager performed the majority of tasks 
associated with the disposal of evidence in addition to other duties 
associated with the operation of the laboratory. Delegation of duties to the 
Quality Lead Technician was limited. 

SCOPE 
The audit scope was to test the accounting of evidence held in the "Saved 
Samples" freezer. Focusing on the handling and storage of evidence in the 
evidence vault at the Toxicology Laboratory, the audit included an inventory of 
contents held in the "Saved Samples" freezer and a review of approximately 
three hundred (300) case files for the years 2001-2007. Additionally, compliance 
testing of records to all governing policies, rules, regulations, and statutory 
requirements was performed. All items and paperwork presented were 
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thoroughly examined for compliance, accuracy, processing methods, and 
accountability . 

ACCOUNTABILITY OF EVIDENCE 
Audit team members found it necessary to conduct an inventory of the "Saved" 
Samples" freezer. The auditors expanded portions of the e):<isting evidence 
database to include 700 non-recorded cases and added a descriptive field for all 
items found within the freezer. 

METHODOLOGY 
The audit included a visual review of all paperwork and case files associated with 
the handling of evidence. RCW and CALEA compliance/non-compliance was 
determined through first-hand examination of supporting documents and 
observation of personnel. 

Fieldwork included a review of the division manual and select Toxicology Lab 
computer databases, interviews of personnel, and a visual accounting of the 
evidence stored in the "Saved Samples" freezer. Fieldwork was completed on 
August 15, 2007. 

Audit findings are detailed on the following pages. Twelve recommendations 
appear at the end of the write-up. 
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Audit Findings 
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Division Manual 

------------_._-------

Finding: Division manual "evidence storage area" procedures are in conflict with 
department policies. Prior recom.mendations from RMD have not been 
incorporated. 

Description of Condition: The division manual does not restrict access to the 
evidence storage area. Approximately sixteen people have unrestricted access 
to the evidence vault at all times. Additionally, the "temporary storage" location 
housing evidence recently delivered and awaiting initial analysis is not located in 
the evidence vault. This refrigeratorlfreezer is located in the work area utilized by 
the scientists and is accessible to anyone entering the Toxicology Laboratory. 

At Dr. Logan's request, RMD provided written recommendations for the division 
manual in April 2005. The majority of RMO's recommendations were not 
incorporated into the 2007 manual revisions. 

Cause of Condition: Unknown. 

Effect of Condition: The division manual provides standards regarding policy 
and procedural requirements. When those of the division conflict with those of 
the department, confusion emerges and non-standard practices develop. For 
exampleJ the evidence vault door, which is a keycard restricted entry, is often 
"propped" open with the use of an implement (an empty tube storage rack or a 
container lid) placed between the door and the door jamb. During a previous 
audit, the Quality Lead Technician was questioned about this practice. The 
response provided was that the door was only propped open when a scientist 
was working inside of the vault. This practice originated due to the warmth 
caused by the seven freezers in the room. During this audit, team members 
arrived and ,found the evidence vault door propped open with a biohazard 
container lid. There was no one in the evidence vault and no scientists present 
in the work areas adjacent to the vault. It is unknown how long the door was 
propped open. Additionally, while the door was propped open. scientists entering 
the vault did not swipe their keycards. Audit team members observed numerous 
scientists entering the vault and removing evidence from the other freezers. 
There was no record of the scientist's entries on these occasions. 

In April 2005, Dr. Logan requested that RMD review proposed changes to the 
Toxicology Laboratory Standard Operating Procedure (SOP) manual. A three 
page list of recommendations was forwarded to Dr. Logan. A review of the 
manual indicated that the majority of the recommendations were not 
incorporated. 
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At the statt of the fieldwork portion of the audit (August 6, 2007), the audit team 
posted a notice restricting access to the "Saved Samples" freezer. The notice 
simply requested that personnel refrain from accessing or replacing items in the 
"Saved Samples" freezer until the conclusion of the audit. Two days later 
(August 8, 2007). the audit team observed that th~ bottom two shelves of the 
"Saved Samples" freezer had been accessed and "straightened-up." No 
explanation was offered or discovered as to why the notice was ignored. 
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Evid.ence Intake/Packaging, Storage, and Disposal 

Finding: Access to the evidence vault area is restricted to authorized keycard 
holders. The restriction is not enforced. The computer database record of the 
"Saved Samples" freezer was found to be incomplete (it did not contain any 
description of the evidence held). Timely disposal of evidence from 
adjudicated/closed cases has not occurred. 

Description of Condition: Access to the evidence vault is restricted by a 
keycard device. Approximately sixteen individuals have access to the evidence 
vault. Additional personnel may access the vault at any time when the evidence 
vault door is propped open. Access to the scientist's work areas is also restricted 
by keycard devices, but is also accessible by additional personnel. There is a 
refrigerator/freezer appliance storing newly arrived evidence in preparation for 
initial testing in this area. All evidence is not stored in the evidence vault. This is 
a direct violation of both department policy and CALEA standards. 

Responsibility for the "Saved Samples" computer database is shared and 
assigned to one scientist at a time. The responsible individl!al is provided a copy 
of the database from the previous individual responsible for maintaining it. If 
errors occur, they are passed along as there is no validation of the accuracy of 
the information when the database assignment changes. The database used at 
the Toxicology Lab for the "Saved Samples" has no description field for the 
evidence stored. It is. not possible to determine what evidence is actually stored 
in the freezershort of viewing it directly. Case files also contain a description of 
the evidence items submitted, but file notations regarding movement of evidence 
to the "Saved Samples" freezer is inconsistent. Validation is lacking. 

A review of the case files revealed that timely disposal.of evidence from 
adjudicated/closed cases is not occurring. A number of files contained 
documentation permitting the destruction of the evidence, or requesting a return 
of the samples provided, but the items were still stored in the "Saved Samples" 
freezer. During this audit, no analysis of intake versus disposal was conducted 
due to time constraints and inaccessibility of records - some of which could only 
be accessed by the former lab manager's computer. 

Cause of Condition: Failure of personnel to comply with written policies and 
procedures. Failure of supervisor to access appropriate resources to ensure 
authenticity of computer database information. Failure of supervisor to 
delegate responsibilities. 

Effect of Condition: An environment developed that operates outside the 
guidelines of the Washington State Patrol. Accountability to the chain-of-
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command was noticeably absent as was delegation of responsibilities from the 
lab manager to Toxicology Lab personnel. Guidance in the form of written 
policies and procedures address testing processes in evaluating evidence, but 
minimal direction regarding chain-of-c~stody standards is provided. 

The department is unnecessarily exposed to litigation due to insufficient 
documentation and disregard for evidence handling policies and procedures. 
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Case Files 

Finding: Documentation in case files is inco,)sistent. 

Description of Condition: A review of the case files for "Saved Samples" 
during the years 2001-2007 was conducted. Discrepancies were minor and took 
the form of incomplete or missing notations and paperwork. 

, .' 

Cause of Condition: High rate of staff turnover combined with failure of 
supervisor to provide adequate training and oversight to comply with established 
policies and procedures. 

Effect of Condition: Successful prosecution of cases is compromised., The 
department is unnecessarily exposed to potential litigation. 
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Mandatory Audits 

Finding: Mandatory audits are not being completed. 

Description of Condition: The division manual identifies an audit of the 
evidence stored in the "Saved Samples" freezer. The audit is to provide for a 
95% confidence level with a +/-5% confidence interval. The lab manager 
indicated in a memo to Dr. Logan that she would have a 100% inventory of the 
"Saved Samples" freezer completed by March 30, 2005. The audit concluded 
that the annual audit of the saved samples did not occur at any time during the 
last two years as the Toxicology Laboratory did not have a complete inventory of 
the "Saved Samples" freezer from which to generate a report. 

Quarterfy audits were not conducted for the latter half of 2006, and no reports 
have been received by RMD for 2007. 

Cause of Condition: Failure to comply with established policies and procedures 
requiring an annual audit of the "Saved Samples" freezer. 

Effect of Condition: Non-standard evidence handling procedures and 
insufficient documentation to ensure the same jeopardizes operational 
performance as well as CALEA accreditation. 
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Supervision 

Finding: Proper delegation of tasks by the lab manager did not occur. 
Personnel are not held accountable for following departmental policies and 
procedures. 

Description of Condition: The lab manager had a very large staff to supervise 
and voiced unwillingness to delegate tasks to employees that would "take them 
away from their primary tasks." As a result, disposal of evidence did not occur on 
a regular basis and, when it did happen, appeared to coincide with that time 
immediately before an audit. 

Responsibility for completion df the Quarterly Audit was given to the Quality Lead 
Technician. The lab manager did not hold the Quality Lead Technician 
accountable for failure to complete and submit the quarterly audits. 

Cause of Condition: Failure of the Jab manager to take appropriate corrective 
action in a timely manner. 

Effect of Condition: Non-standard evidence handling procedures and failure to 
perform required audits jeopardi;zes operational performance as well as CALEA 
accreditation. 
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Recommendations 

1. Immediate relocation to the evidence vault of the refrigeratorlfreezer 
housing incoming, evidence. 

2. Immediate temporary reassignment of one Property and Evidence 
Custodian from the Seattle Crime Laboratory to oversee the movement of 
evidence items in and out of the evidence vault for the Toxicology 
Laboratory until additional personnel can be hired. 

3. Immediate lackdown of the evidence vault, thereby limiting access to the 
Property and Evidence Custodian and QuaJity Lead Technician only. 

4. Immediate 100% inventory of all evidence held both in the evidence vault 
and at any other locations on the 'premises. 

5. Establishment of a computer database system capable of tracking 
evidence items and reporting their status. 

6. Transfer of database tracking of saved samples responsibilities to the 
Property and Evidence Custodian responsible for evidence handling for 
the Toxicology Laboratory. 

7. Disposal of all evidence from adjudicated/closed cases. 

8. Return of all samples submitted by the Pierce COUf1ty Medical Examiner. 

9. Addition of two Property and Evidence Custodians: one to oversee the 
vault and a second to oversee the file room and all paperwork associated 
with the evidence items. 

10. Re-evaluate the procedure/policy addressing the long-term storage of 
evidence for other agencies. 

11. Bring the Toxicology Laboratory's SOP into compliance with department 
evidence handling policies and procedures, 

12. Copy the RMD with respective quarterly audit reports. 
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Destruction File 
Violation: RCW 40.14.160 

No file was available for review 

Non-Compliant 

One (1) "Destruction Authorization Fonn" was found. Ms. Gordon indicated that she has 
not had time to file it. 

Recommendation: Review all files and follow prescribed procedures for destruction or 
archiving as necessary. Develop and maintain a "Destruction Authorization" file. 

Databases Non-Compliant 
Violation: RCW 40.14.060. 

A current listing of databases used at the Toxicology Lab was provided by Linda Collins. 
The list includes: 

• Tox Database 
• Discovery Excel (PD Tracking) 
• Saving Samples Database 

No databases were able to be audited for retention as no retention schedule has been 
established. 

Recommendation: Schedule immediately. 

Disclosure Requests Non-Compliant/ 
Violations: RCW 42.17.260 

Regulation Manual 6.01.040 Public Records Requests 
CALEA 46.1.4,54.1.1,54.1.3,82.1.1,82.2.5. 

Ms. Gordon refers to all records requests received by the Tox Lab as Discovery requests. 
Under WSP Regulation, all such requests are all to be retained and tracked as disclosure 
requests. Tox Lab's SOP Manual indicates adherence to WSP regulations for disclosure. 
Ms. Gordon indicated that that she didn't have time to follow WSP policies and therefore 
wouldn't be doing it. 

• Redactions are being made without exemptions being explained to requestor. 
• Not using WSP database for tracking - using excel spreadsheet. 
• Not keeping requests in proper files, but rather in binders all together, or in 

envelopes. 
• No tracking # assigned. 
• Blood work requests are filed by the case #, BAC requests alphabetically by the 

requestor and/or date. 
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• No billing being done for non subpoenaed requests. 

Recommendation: That the Bureau Director be informed of the gravity of these 
matters and request a mitigation plan within thirty (30) days. 

Performance Records (DOC Books) 
Violations: Regulation Manual 7.01.030, 15.00.030 

CALEA 26.1.8,35.1.10,35.1.13 

• No signed SCAN logs were found in the files. 

Non-Compliant 

• Two (2) off our (4) records reviewed contained materials past the retention 
period. 

• One (1) Doc book was not transferred with employee when he transferred out of 
theTox Lab. 

Recommendation: Review all DOC books for proper contents and take appropriate 
inclusion or purging actions. 

Case Files Non-Compliant 
Violations: Regulation Manual 10.04.100. 

CALEA 11.4.2, 11.5.1, 11.5.2, 11.5.1, 11.6.4 

Multiple sets of copies were found in the files. 
Fonn numbers were present on on1y a few of the fonns utilized. 
Recommendation: Clarify and identify what documents are to be included in case files. 
Ensure that all forms utilized have been assigned a WSP form number. 

TARs Non-Compliant 
Violation: TAR Manual 

• TARs are stored in various places, with majority being stored in three-ring 
binders. 

• TARs are unsecured. 
• January 1,2000 to June 30, 2000 TARs were discovered in an off-site storage 

area. 

• .~~p)'. ~r an ()ri g~nal! A~f0!l!1~ ~ith B:J:l.Ilt!a~hed !l0te th~t" rea~: ':Qrigin.ai at 
HRD?" 

Recommendation: Secure all TARS at one location at the respective employee's duty 
station. Create and utilize consistent filing system, either by date or employee. 

(""_ .. __ ......•..... . . --
.. "1· Deleted: <H>One (1) TAR was found 1 

ill an expandable liIe folder wilh eight (S) 

l._~ti>~~!~O~~~ -__ ... _. ______ J 
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Simulator Solution Logbooks Status: Non-Compliant 
Violation: Retention: Ten (10) years for in-house records. No copies of archived 
files/records are to be kept locally. 

A random sample of the Simulator Solution Logbooks (records of quality control results 
for simulator solutions produced by the lab) dating from 1991-1992, 1995-1997, and 
2001-2003, were examined. 

• Thirteen (13) years worth of records were found on file. 
• All files examined were copies; no originals found. 
• Ms. Gordon indicated that the originals were archived. This has not been 

confirmed. 

Recommendation: Originals files/records are to be retained for full retention period, 
and then archived. Copies are to be destroyed. 

Email Status: Non-Compliant 
Violation: Retention 

Checked four (4 ) employee's email systems. All four (4) had emaiis on the server more 
than a year old. Two (2) bad emails 2-3 years old. 

Recommendation: Review retention rules related to email and perf ann required 
compliance-driven activity. 

Visitor Book Compliant 
Recommendation: There is a five (5) year retention requirement. Current visitor book is 
a bound volume with mUltiple years of records. It contains pages which cannot be easily 
removed for destruction. Therefore it is recommended that the lab use a binder with 
removable pages. 

Forensic Toxicology Case Files 
The technical content of the files prohibited the auditors from detennining a measure of 
accuracy for file contents. 

Recommendation: A master list of required file components is to be prepared. 



ISSUE PAPER PREPARED BY OR. BARRY LOGAN 

This is a summary of the basis for the current legal challenges to simulator solutions 

prepared by the State Toxicology laboratory and used in the state's evidential breath 

testing program. Simulator solutions are alcohol and water mixtures used to calibrate 

and check the calibration of evidential breath testing instruments. 

'ssu~: 

Following the departure of the Toxicology Laboratory manager in July, ongoing records 

review in the State Toxicology Laboratory has uncovered errors in processes and data 

that may impact breath test results in OUI cases. 

Background: 

In March 2007, WSP received an anonymous complaint alleging that Hsimulator 

solutions were being falsified as far as certifications". This complaint was assigned to 

Ms. Ann Marie Gordon, the Toxicology Laboratory manager to investigate. She 

evaluated the issue by tasking the Quality Manager to audit the records through the 

beginning of 2007 to ensure analytical data to support the results reported. The 

simulator solution process was also discussed with staff. Neither analytical review nor 

staff input revealed discrepancies. 

At a follow up meeting with Ms. Gordon and Or. Logan a few days later, she indicated 

that she was delegating testing to one of her staff due to time constraints. It was 

concluded her delegation of the testing was likely the behavior that was the subject of 

the complaint, and she was directed to stop delegating that testing. There was no 

expectation that she personally test simulator solutions in her capacity as laboratory 

manager. She complied with that direction. 

1 
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In July 2001, a second call was received by WSP on the same subject containing more 

specificity. In addition to delegating the testing of simulator solutions, the complaint 

alleged Ms. Gordon had been signing a declaration under penalty of perjury that she 

had personally examined and tested the solutions. Affidavits from early 2007 posted on 

the WSP web site were reviewed and confirmed the substance of the complaint. The 

matter was referred to the WSP Office of Professional Standards (OPS). It is important 

to note that there is no evidence that results were being fabricated or falsified. All the 

tests reported were being correctly performed. however the alleged misconduct was 

that Ms. Gordon was taking credit in a sworn statement for having personally 

performed the test. 

The complaint and accompanying documentation was reviewed and a criminal 

investigation to determine potential evidence of false swearing was initiated by the 

WSP. Ms. Gordon reSigned from the WSP on July 20, 2001 when notified that criminal 

and administrative investigations would be conducted. 

The WSP criminal investigation was completed and referred to the King County 

Prosecutor's office for a charging decision. On September 20, the WSP was verbally 

notified by King County that charges will not be filed due to the absence of intent on the 

part of Ms. Gordon. 

In July, exhaustive reviews of toxicology laboratory processes and procedures were 

initiated. A review of calculations used to determine the average alcohol concentration 

of the simulator solutions revealed an error in the programming of the database, which 

omitted some ofthe test results from the average value. This calculation error occurred 

on 33 batches of simulator solutions prepared and tested between August 2005 and July 

2007. Analysis of the impact of the error identified a potential material impact on eight 

breath tests conducted on one instrument in Spokane (out of "'10,000 tests statewide). 
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WSP immediately notified the prosecutor's office and continues the process of 

contacting those individuals. 

In early September an audit ofthe simulator solution process was initiated by WSP, 

using an outside auditor. That report is expected to be delivered to the WSP in 

October. During the audit process, additional errors in the simulator solution database 

records have been Identified, including inconsistent dates, transcription and data entry 

errors, and an error in the calculation of the standard deviation. The errors are mostly 

clerical, or affect numbers in a mathematically insignificant way, but it may be argued 

that they have legal significance. Some of the errors may affect the computed average 

for some simulator sol,.,tions in the third or fourth decimal place. WSP is working to 

secure independent experts review its process for identifying, reporting, and publishing 

corrections of these errors. 

At a Department of Licensing (DOL) hearing on September 10, 2007, incomplete 

testimony and evidence concerning the above issues led to an adverse ruling for the 

state which may impact future license suspensions. Defense attorneys argued that 

employees from the State Toxicology Laboratory had committed perjury by Signing 

affidavits containing the calculation error result. Without any legal representation for 

the state, these allegations were not rebutted. 

Analysis: 

The above deficiencies are traced to the following root causes: 

1. laboratory management and staff were overtaxed leading to inadequate 

delegation of authority and accountability. A survey has identified that the 

Washington State Toxicology laboratory has a per FTE workload two to five 

times that of similar state labs. Management focus was highly attuned to 

3 
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customer needs, which were successful. However, this was not balanced with 

attention to internal controls and agency policy compliance. 

2. The laboratory did not utilize an external process for evaluating the original 

complaint regarding the certification of simulator solutions. 

3. The simulator solution testing process was a legacy program which had grown in 

scale and become overly complex due to the addition of staff (each solution 

tested over seventy times) without any assessment of its liabilities or the need 

for that complexity. 

4. The process had been in place for over twenty years and had gone unchallenged, 

leading to complacency. This in turn led to under-emphasis of the significance of 

the procedure during staff training. 

5. The process was a peer-to-peer reporting process with no end point supervisory 

or management review for accuracy. 

6; Although the Toxicology laboratory was accredited in 2005 by the American 

Board of Forensic Toxicology (ABFT) - one of only 22 laboratories in the country 

to be so accredited - the accreditation does not encompass the simulator 

solution process so there had been no external review of procedures or risk. 

7. Written laboratory procedures were not comprehensive, and were open to 

varied interpretation by staff revealing management and training needs. 

8. Washington State has a very aggressive and experienced DUI defense bar, which 

shares resources, insight, and market issues and challenges around the state 

leading to higher scrutiny than experienced in other states. 

4 



9. Inconsistent communication between DOL and the WSP Toxicology laboratory 

has lead to incomplete information being provided at administrative hearings. 

Remedies: 

The following steps have been taken to address the root cause deficiencies. 

1. Mr. Kevin Jones, laboratory Accreditation Manager for the Crime laboratory 

Division has been assigned to manage the change process in the Toxicology 

laboratory. Mr. Jones brings fifteen years of management and supervision in 

the WSP to this role. He is an expert in ISO (International Organization of 

Standards for Forensic laboratories) standards and well acquainted with WSP 

policies and regulations. 

2. Mr. Jones' priorities have been assigned as follows: 

i) Pursue all means to restore public confidence in the Laboratory and meet 

stakeholder needs. 

ii) Work with WSP risk management to identify any remaining weaknesses 

or deficiencies in the simulator solution process, and conduct any 

necessary retraining. 

iii) Conduct the necessary notifications to prosecutors, defendants and the 

courts through the WSP website and other means. 

Iv) Assess the external audit report, once available, and secure additional 

auditing as necessary. 
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v) Re-establish and hire a full time state toxicologist (PhD, ABFT Certified) to 

provide full-time, technical program oversight. 

3. An assistant attorney general with special responsibility for toxicology issues is 

being retained by the WSP to assist the laboratory, the DOL and County 

prosecutors in consistently addressing these issues. 

4. laboratory procedure will continue to be scrutinized to identify changes and 

improvements needed to clarify each individual's role and the steps required. 

Additional layers of validation, documentation and supervisory review are being 

added to the simulator solution preparation and testing process. 

S. The WSP will pursue ongoing discussions with the Forensic Investigations Council 

for additional oversight of the laboratories and a consistent process for dealing 

with complaints regarding quality or allegations of impropriety. 

6. ASCLD-LAB International, an ISO based forensic accrediting body is establishing 

accreditation standards for breath alcohol programs. WSP is participating in this 

previously unavailable process and will take steps to become one of the first 

accredited programs in the nation. 

7. WSP has requested ABFT, the Laboratory's accrediting body, to conduct a data 

quality audit. This will be performed in October 2007. 

8. WSP is seeking legislative funding to restore a full time state toxicologist and 

additional staff to provide better technical management oversight of the 

laboratory, reduce the risk of technical errors, and improve the quality 

standards. 

6 
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Unrelated but linked ellents: 

Ms. Gordon, the former Laboratory manager is also the individual who in 2004 

inadvertently destroyed the blood samples in the ongoing vehicular homicide 

prosecution of Frederick Russell in Whitman County. In that case the defense has 

sought to impeach Ms. Gordon's credibility by invoking the recent allegations, making 

the two events appear to be related when they are not. 

Also revealed in the Russell trial are internal WSP audit reports critical of the 

laboratory's sample handing and storage methods. The reports show procedures that 

are out of compliance with WSP requirements, and describe inadequate documentation 

of destruction of specimens, which were authorized to be destroyed. Audit 

recommendations made to Ms. Gordon by the WSP auditor in 2005 for changes in 

procedures were not immediately implemented. 

The WSP and the Toxicology laboratory are committed to scientific excellence in 

support of Washington's evidential breath testing program, and are acutely aware of 

the need for public confidence and accountability. 
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CHRISTINE O. GREGOIRE 
Governor 

STATE OF WASHINGTON 

WASHINGTON STATE PATROL 

JOHN R. BATISTE 
Chief 

General Administrative Building, PO Box 42600 • Olympia, WA 98504-2600 • (360) 753-6540 • www.wsp.wa.gov 

February 12, 2008 

Chief John R Batiste 
Washington S~ Patrol 
PO Box 42601 
Olympia WA 98504-2601 

Dear Chief Batiste: 

As of February 12,2008, I am submitting my voluntary resignation from the exempt position of 
Forensic Laboratory Services Bureau Director/State Toxicologist with the Washington State 
Patrol. I agree to officially resign from my employment with the Washington State Patrol on 
April 30, 2008. 

My last official day as the Forensic Laboratory Services Bureau Director/State Toxicologist will 
be March 14,2008. From March 14 through April 30, 2008, I will be avail~ble to answer any 
operational questions and to respond to any subpoenas that may be served regarding the 
Toxicology Lab. 
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SPECIAL FOCUS I CRIMINAL DEFENSE AND DUI/OWl LAV"; 

Test Anxiety 
Scandal at the state's DUllab has defendants lathered 

By Bob Geballe 

The state's toxicology lab. has a head
ache worthy of a three:-day binge. 

It all started when Ann Marie 
Gordon, manager of the laborato
ry - whose purpose is to provide the 

technological clout behind the state's DUI 
laws-got caught falsifying verifications of 
breath-test equipment. 

"I . call it 'Ann Marie Gordon and the 
Temple of Perjury,'" says Kenneth Fomabai, an 
Auburn lawyer and president of the Washington 
Foundation for Criminal Justice, an organiza
tion of DUI lawyeIS. "It. represents a depar
ture from integrity so profound that you can't 
believe anything about the lab." 

The Washington Association of Criminal 
Defense Lawyers sent a letter to the state 
Forensics Council asking for an investigation 
into the Conduct of the entire State Patrol 
toxicology and criminal laboratory program, 
and saying that negligence or misconduct at 
the labs "has substantially affected the integ
rity of forensics results in Washington state." 

Gordon resigned last summer after a whis
tleblower in the lab reported that she was 
signing certificates saying she had calibrated 

breath-testing units for use in the field when 
she actually hadn't performed the calibrations. 
In fact, someone else in the lab had run the 
tests. The whistleblower told the State Patrol 
about the situation in March 2007. However, 
it took two months for the State Patrol to 
acknowledge the problem publicly, announc
ing' it was withdrawing all the certifications 
done by Gordon. 

It was a shocking revelation for attorneys 
involved in DUI defeDSe, who say it calls into 
question the outcome of perhaps thousands 
of cases. 

"We heard about it in June, when the 
State Patrol Web site said they were pulling 
aU the certifications for breath-test units," says 
Fomabai. The accuracy of breath tests is cru
cial, he says, because miniscule differences in 
measured blood-alcohol levels can have large 
legal consequences. "If it's a rust offense and 
your blood alOOhol is over O.lS, there are more 
severe penalties than under 0.15. For example, 
right now, I have a client whose blood alcohol 
was measured at 0.151." 

The repercusSions are· rippling across the 
state. The state Department of Licensing rein
stated licenses for nearly 40 people arrested 
on suspicion of drunk driving, then decided 
the courts were better prepared to handle the 
remaining onslaught of cases. Defense atto(
neys in DUI cases are asking for tbe dismiss
als of cases, or the suppression of breath- and 
blood-test data. And several counties have 
been conducting hearings to decide how to 
ba ndle the contested cases. 

'!ftVtfilf·jllag~'tii;·'K1iii C!6utity" threw' 
out breath tests in tbeir courtrooms and 
said tbey wouJdn'l accept any readings again 
until the state improves the lab's procedures. 
The Snohomish County Districi Court also 
suppressed aboul 40 breatb tests. In Skagit 
County, judges refused to dismiss 51 DUI 

.'."::".-;: 

" 'Wi:ijJ~;'tH.~ entire state is dealing 
't!!' ;;{~$l~UoUtfr.Qm bot4led breilth
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artctto'\J"nty'h<ld ~h a9reement th,at Ii!t. 

,? '9.jsJfj~t(o"ur't 1000ges~whoare, elect
,;~"~~u~tywid,e~Pteside in Sp6lcane's 
·fil~lti~~f,(?yrt.But,~e9g5Poi~t~d 
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;';~hN)'Y~ityr~sidents., ... ' 
'i'.'~th~$t~~~ (6ul1of Ap'Peals DiviSion 
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. ,,,.' ., ·~P9~3ne ~~,i)ldpaICQurt. 
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',' ' .'; ,,~(fl!!'t:' If it st~nds.deC\lin9 

, ,;wlm;,tltee'O'oimous vQ,l,"'trle ,(lfpoten-
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We focus on one area of the law: 
OUI defense. 

Washi~'s strict DUllaws can have a devastating 
effect on lives, even for first-time offenders. 
That's why anyone accused of a DUI needs the 
most tenacious and innovative defense lawyer 
around. They need a defense team that explores 
every avenue and relentlessly pursues every 
option. At Fox Bowman Duarte, we've successfully 
defended thousands of DUI cases. And our eight 
lawyers have accumulated more than 100 years 
of DUllitigation experience. Fox Bowman Duarte. 
Put your clients in the best of hands. Ours. To 
find out more visit foxbowmandu3rte.com. 

Fox )BOWMAN) DUARTE 
The nation's toughest OUllaws demand the toughest OUllawyers. 

Bellevue: 425.451.19951 Bellingham: 360.671.4384 

Spring 2008 • LAW & POLITICS 

SPECIAL FOCUS 
CRIMINAL DEFENSE AND DUI/OWI LAW 

"It represents a departure from 

integrity so profound that ¥ou can't 

believe anything about the lab," 
-Auburn attorney Kenneth Fornabai 

cases but (:8Stig.tedt~ lat; .and 
its directot, Dr: Barry LOg'an; 

The uproar doesn't end 
with the falsified documents. 
Defense attorneys are unhappy 
that Kin~ County Prosecutor 
Dan Saiterberg has declined to 
prosecute GordC?B. Gordon, who. 
resigned on July 20, acknowl
edged that she signed certificates 
for tests she hadn't run, accord
ing to documents released by 
the State Patrol. She could have 
faced legal sanctions, but a state
ment released by Sanerber&'s 
office said there was "little to 
be accomplished by any criminal 
prosecution" because "the public 
has not suffered any harm." 

The breath-test issue comes on 
top' of several other instances of 
questionable performance at sble 
crime labs. In April, State Patrol 
forensic scientist Evan Thompson 
resigned over questions' of poor 
documentation. Thompson bad 
provided crucial testimony in 
more than 1,000 cases since 1999, 

That's not alL Francisw 
Duarte, also with Fox Bowman 
Duarte, was the lead attorney 
for Fred Russell, convicted i. 
a drunk-drivin& accident i. 
Eastern Washington that result· 
ed in the deaths of three col· 
lege students. DUring that trial, 
it came to light that vials con· 
taining blood from Russell were 

Jon Fox thinks prosecutors 
are letting the lab 
manager off too easy, 

Not so, says Jon Fox, with Fox 
Bowman Duarte's Bellevue offace. 
"The prosecuting attorneys are 
understating this because of the 
magnitUde of tbe problem," be says. 
"Allowing the prosecutor to make 
this decision is • conflict of inter
est. But it's clear to us that it's an 
incredible injustice. The charging 
decision should have been given 
,to an independent prosecutor,like 
the state AG [attorney general's 
officel or the FBI." 

destroyed at the lab before the 
trial. "There was'complete disre
gard of proper handling of blood 
tests," Duarte says. 

Gordon, who was in charge of 
the vials, resigned before testifying 
at the trial. 

As these cases work their way 
through various courts, the ' fall· 
out will have prosecutors, defend· 
ers and accused drunk drivers 
holding their breath for some 
time to come. l&P 
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Washington State Patrol 

Media Release 
Chief' John R. Batiste 

Captain Jeff DeVere 
Government and Media Relations 
(360) 753-5299 - office 
(360) 753-5469 - fax 
http://www.wsp.wa.gov 

***For Immediate Release*** 

Date: 
Contact: 
Phone: 

Feb. 7, 2008 
Robert Calkins 
(360) 570-3135 

State Patrol Accepts All Findings in Audits of State Toxicology Lab 

The Washington State Patrol announced today that it has accepted the findings of 
three separate audits of the State Toxicology Lab, and has begun implementing all 
of the auditors' recommendations. 

Two of the auditors made a total of 39 recommendations for process changes in the 
Tox Lab. Twenty-three have already been implemented and most of the rest are 
expected to be completed by mid-200B. 

A third audit team looked at specific testing errors, which were few in number, and 
recommended ways to prevent those from being repeated. 

"Our goal is to make a good laboratory better," said WSP Chief John R. Batiste. "We 
appreciate the work of the auditors, and the thoughtful recommendations they 
made. These are solutions that are doable in the real world and we can implement 
them." 

The Governor has included in her 200B budget the funding for limited additional 
staff to ensure accountability. 

The audits were begun last year, after errors in documentation were discovered in 
connection with solutions used in breath testing machines. The end result was a 
complete top-to-bottom review of everything the lab does. 

"We will not stop with just these audits," Batiste added. "We will continue to look 
for ways to improve our processes, and improve the product that we provide to the 
criminal justice system." 

The auditors' recommendations for process improvements fell into two general 
categories: 

• Handling of evidence. Samples stored at the toxicology lab will now be 
handled in the same way that all other evidence is handled by the 
State Patrol. Only Property and Evidence Custodians (PECs) will have 
direct access to storage areas. Scientists performing lab tests will sign 
out samples, and sign them back in when testing is complete. 
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• Recording of test results and appropriate peer review to assure 
accuracy in recording. Errors in recording were far more common than 
actual errors in testing. 

The third audit team reviewed about 300 cases. They found ten errors, none of 
which made a material difference in a case. Several were cases in which the actual 
test was done correctly, but the result was expressed in the wrong units. In lay 
terms, it would be like measuring your driveway, but then mistakenly expressing 
the distance in yards rather than feet. Additional peer review and changes in some 
computer defaults are expected to resolve those issues. 

Weekly training for lab employees has been instituted, to assure they are aware of 
the latest procedures to be followed. 

The State Forensic Investigation Council is now conducting a review of the audits. 
Appointed by the Governor, the Council has jurisdiction over the Lab. The FIC may 
conduct a field audit of its own as well. 

Additionally, the American Society of Crime Lab Directors/Laboratory Accreditation 
Bureau (ASCLD/LAB) will institute an accreditation process for breath test programs 
later this year. WSP intends to apply for accreditation as soon as ASCLD/LAB begins 
accepting applications. 

### 



Guth, Dinah 

To: 
Subject: 
Priority: 

Olson, Paula 
RE: Retirement 
High 

I can attach this e-mail to his 10C indicating his intention to retire and just change the date. However, do we pay 
him through 5 p.m. on 7/31/00? He will be cashed out on his annual leave and entitled to 1/4 of his sick leave on 
VEBA. 

Our regulation manual states an employee with five or more years of service will receive a laser plaque and a 
certificate for the spouse. Because the Tox Lab people came to us on 7/1/99, based on Legislative action, am I 
to order the plaques for Glenn or not? 

From: Olson, Paula 
To: Guth, Dinah 
Subject: FW: Retirement 
Date: Tuesday, August 01, 2000 8:57AM 
Priority: High 

Dinah: Please see the e-mail below. Do we need anything else from Glenn, or is this e-mail enough. Also, what 
needs to be done about leave, etc.? Thank youl 

From: Logan, Barry 
To: Olson. Paula (HRDPO) 
Subject: FW: Retirement 
Date: Monday, July 31. 2000 7:52PM 

Paula; Glenn Case was involved in an argument with some coworkers last Friday. He behaved inappropriately 
responding angrily to a minor scheduling conflict. I counseled him on this and told him his response was 
unacceptable. He feH aggrieved but we parted amicably. He came in this moming and told his supervisor was 
he was retiring today, cleaned out his desk and left. Where do we go from here? 

BKL 

-Original Message-
From: OCasey8@aol.com [mailto:OCasey8@aol.coml 
Sent: Monday, July 31. 20002:38 PM 
To: b/ogan@WSp.wa.gov 
Subject: RE: Retirement 

Barry 
I am retired. Could you teU Beth so I can cash out my vacation and sick 
leave. 
Glenn 

Page 1 
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Declaration 0 Dr. Barry K. Logan 

I, Dr. Barry K. Logan declare: 

I am National Director for Forensi Services at NMS Labs, located in Willow 

5 

6 

Grove, Pennsylvania. 

7 2. Between 1990 and 2008, I was the ashington State Toxicologist, employed by 

8 the State of Washington. 

9 

10 
3. I testified in the Kitsap County Su erior Court trial of Nicholas Hacheney, who 

11 was charged with murder. 

12 

13 

14 

15 

16 

17 

4. I recently reviewed a transcript of y trial testimony in that matter, at the request 

of Jeffrey Ellis, Mr. Hacheney's current I wyer. 

5. I am providing this declaration to arify some of my responses to questions asked 

of me, at the request of Mr. Ellis. 

18 6. As I testified, I did not personally bserve Ms. Weiss conduct any of the tests at 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

issue in this case. 

7. Likewise, I did not personally perfi rm any tests on the specimen submitted to the 

Laboratory for analysis. 

8. Finally, at the time of my testimon ,I had before me the laboratory file containing 

the report, instrument printouts and chain f custody documentation maintained by the 

laboratory. I did not have any bench note created by Ms. Weiss besides what was 

contained in that file. It was not the pract· e of the laboratory at that time to create bench 

notes separate from the above-described d cumentation routinely placed into the case 

folder. 

Declaration of Dr. Logan--l 



1 9. My opinions about the accuracy or reliability of the test results that Ms. Weiss 

2 

3 

4 

5 

6 

7 

indicates she obtained in this case, are b ed solely on my review of the content of the 

case folder, and not on any direct observa ion of the testing she performed. This was my 

routine practice in these cases. 

8 10. Only by assuming that Ms. Weiss Howed testing protocols, can I opine that her 

9 

10 

11 

12 

13 

test results were valid. However, followi g these protocois was expected of every 

Washington State Toxicology Laboratory employee. Further, at the time of the trial, I di 

not have any affIrmative information sup orting the conclusion that Ms. Weiss was not 

14 following Laboratory protocols. 

15 

16 

17 

I declare under the penalty of perj that the foregoing is true and correct. 

18 Willow Grove, PA June 26th, 2009 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Date and Place 

Declaration of Dr. Logan--2 
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Kitsap County Prosecuting Attorney's Office 

April 17, 2009 

Jack Guinn 
Ellis, Holmes & Witchley, PLLC 
705 Second Avenue, Suite 401 
Seattle, Washington 98104 

Please reply to: Civil Division 

RE: Public Records Act Request, April 3, 2009 Correspondence 

Dear Mr. Guinn: 

I am writing to respond to your letter dated April 3, 2009 concerning the County's 
response to your finn's public records request. You have alleged four potential 
"missing" communications from our files. I have verified that these communications 
do not exist, nor did they exist at the time of your initial request to the County last 
year. 

The emails that you received were stored in hard copy, in one of the fourteen boxes of 
materials from the Hacheney aggravated murder trial. None of them were printed in 
response to your finn's record requests. After your April 3, 2009 letter, I arranged for 
the County's Information Services (IS) department to search for emails on any county 
servers with the names of David Olson, Michael Delashmutt orJulia Delashmutt. No 
such emails could be found. I also arranged for the IS department to search for 
emails to and from all email addresses known to be used by those persons up to and 
during the time of trial, and no such emails could be found. These were the email 
addresses: 

David Olson: dolson@mde.com 
Julia Delashmutt: jjdelash@yahoo.com and jdelashmutt@attbi.com 
Michael Delashmutt: None known; all email communications were with his 
wife Julia. 

IS infonns me that any emails that were generated in the county during the year 2002 
were overwritten in the year 2007, unless those emails were saved on an individual 
county employee's email account at the time of the overwriting. IS searched through 

Adult Criminal a: Administrati", Divisions· 614 Division SITCet, MS-35 • Pon 0n:hIrd, Washington 98366-4681 • (360)337-7174 • FAX (360) 337-4949 
}u .... iIeCriminal Division· 614 Division SIrCeI. MS-35· Port Orchard, Washiftaton 98366-4681 • (360) 337-5500· FAX (360) 337-5509 
Spcciol Assauk Unit • 614 Division SIrCeI. MS-35' Port Orchard, Washington 98366-4681 • (360) 337-7148 • FAX (36O)337-n29 

Bainbridge Island Municipal Court Division· 614 Division SITCet, MS-35· Port Orchard, Washington 98366-4681 '(360) 337-7174' FAX (360) 337-4949 
Bremerton Municipal Court Division' 614 Division SIrCeI. MS-35· Port Orchard, Washington 98366-4681 • (360) 478-2334' FAX (360) 478-2303 
Port Orclw-d Municipal Court Division· 614 Division SITCet, MS-35 • Port Orchard, Washington 98366-4681 • (360) 337-7174 • FAX (360) 337-4949 
Poulsbo Municipal Court Division· 614 Division Street, MS-3S· Pon Orchard, Washington 98366-4681 • (360) 337-7174' FAX (360) 337-4949 

Civil Division· 614 Division SITCet, MS-3SA' Port Orchard, Washington 98366-4681 • (360) 337-4992' FAX (360) 337-7083 
Child Support Division' 614 Division SIrCeI. MS-35· Port Orchard, Washinston 98366-4681 • (360) 337-7020. FAX (360) 337-5733 



IackGuinn e 
April 17, 2009 
Page 2 

the account for each current and former employee for whom it possessed records. 
Therefore, if an email was not saved in "paper" form, it no longer exists in any form. 

You have also alleged that a written response should exist in response to David 
Olson's June 5, 2002 letter. Our office previously searched everything in the boxes 
of Hacheney records for the presence of any of the relevant names, and pulled every 
docwnent with any of those names. As you know, you visited our office and were 
afforded the opportunity to look through each docwnent on which any of those names 
appeared. I do not believe such a letter exists in our files. 

Thank you for your courtesy during the process of working through this public 
records request. As always, please do not hesitate to contact me if I can assist you 
further. 

Sincerely yours, 

RUSSELL D. HAUGE 

NEIL R W ACHIER 

Senior Deputy Prosecuting Attorney 

cc: Jeff Ellis 
Don Burger, Kitsap County Public Records Coordinator 



DECLARATION OF JOHN A. GUINN 

I, John A. Guinn declare: 

1. I received a phone call from David Olson on or about February 26,2009. I had 
previously contacted Mr. Olson's son Karl and asked him to ask his father to contact me. 

2. During our conversation, I asked Mr. Olson what he remembered about the video 
deposition he gave in the Hacheney murder trial. Specifically, I asked him what 
prosecutors told him with respect to his responsibility to return and testify at the trial. 
Mr. Olson said, "as far as I knew, I was done." 

3. I asked Mr. Olson ifhe would be willing to put that information in a signed 
declaration. He told me that if I sent him a declaration, he would sign it if it accurately 
reflected his recollection of the events. 

4. I emailed the declaration to Mr. Olson. He expressed no reservations about the 
accuracy of the statements it contained, but he refused to sign it. He told me that he was 
retired and did not want to get involved in the case. He further stated that he felt the 
information contained in the declaration was already part of the record, so he saw no 
reason to sign it. 

I declare under penalty ofpeIjury of the laws of the State of Washington that the above is 
true and correct. , 

Date and Place 



June 5, 2002 

RusseU O. Hague 
Prosecuting Attorney 
Kitsap County Prosecuting Attorney's Office 
614 Division Street MS 35 
Port Orchard, WA 98366-4681 

• 

Reference: 

MOE file #: 

State of Washingt~m v. Nicholas' Daniel Hachney 
Kitsap ~9Un{y:St,jpelior Court No. 01-1-01311-2 
8671 

Dear Mr. Hague, 

I received your letter of May 28th advising me tt,at the above trial has. been rescheduled 
. for mtd October of 2002. I appreciate your keeping me informed. 

I am planning to take a leave of absence from MOE for between 6 and 9 months. My 
wife and I will be traveling to South Americ? to assist in the construction of a Christian Radio 
network. We were there last October for a short time to install the first transmitter. I returned in 
. February for a design phase. We plan to return in late September and remain there until late 
spring. This is a trip that requires a great deal of coordination as it involves working with a 
construction team set to arrive at that time. . 

Is it possible to video tape my testimony in light of the fact that I will not be available 
during the trial? Do you have any other suggestions? 

. .' '<::f.io .: 
. slj1cer'~1y, 

. MDEEn';;a'iheers, Inc. 
• .' <oJ 

':. :. 

~",~. . 
David-S. Olson, P.E. 
Vice Pre'~ltienUElectrical 'Engineer 
e-mail:o/son@mde.com 

••. t· •. 

. DBO/dim·· 

700-5..t:Iti#iJ:/trdustrial Way 
Toll Free: 800/341-4588 

:. ;:: - I' 

Seattle, Washington 98108-5231 
http://www.mde.com . 

, . .'~ 

206/622-2007. Fax 206/622-2248 
Direct: 206/957-2 14 1 



o 

From: "David B. Olson, P.E." <dolson@mde.com> 
To:· 
Date: 

"'Amanda Jarrett'" <AJarrett@MAIL 1.CO.KITSAP.W A.US> 
9/27102 1 0:49AM 

Subject: RE: Hacheney Murder Trial 

Ms. Jarrett, 

I have a letter ready to fax you on the 16th. I have a reminder in my 
calendar so. hopefully I won't forget to send it. We are now in 
Pennsylvania visiting family but will be on our way to Bolivia next 
Tuesday. 

Dave Olson 

·····Original Message· .• -. 
From: Amanda Jarrett [mailto:AJarrett@MAIL1.CO.KITSAP.WA.US] 
Sent: Wednesday, September 25,20025:11 PM 
To: Dave Olson 
Subject: Hacheney Murder Trial 

Mr. Olson, 

Sorry to. take this long to get back to you regarding an unavailability 
letter faxed to us on the day of trial. We are aware of the difficulty 
you might have. getting to a fax machine. on October 16 (beginning of 
trial), but it really is necessary to haYe something signed by yourself, 
dated and faxed to us on that day. This letter may follow the general 
format below (whatever is accurate). 

-_ ..... _-------
October 16,.2002 

To the Honorable Anna M. Laurie: 

Re: Trial in State of Washington v. Nicholas Hacheney 01-1-01311·2 

This letter is to confirm that am presently in . I 
traveled here on to participate in a mission trip with the 
Evangelical Free. Church. of Canada •. I will be here. until . I 
am therefore. unable to return to Kitsap· County to testify in the trial 
of State v. Nicholas Hacheney. 

Thank you for your attention. 

Sincerely yours ..... 

lsI David Olson (dated 10/16/02) . . 

This letter should be faxed to us at 360-337-7229 on 'the morning of 
October 16. Please. reply that you: have received this email. Thank you 
for your understanding and continued cooperation. 

Amanda 

00007 



From: 
To: 
Date: 
Subject: 

Hello Claire, 

"Julia Delashmutt" <jdelashmutl@attbLcom> 
·'Claire Bradley" <CABradle@MAIL1.CO.KITSAP.WAUS> .-
6/5/02 5:32PM 
RE: Nick Hacheney Case 

Michael and I got our letters about the trial now being scheduled for 
October. As you well know we will be setting up home in Scotland by 
then. I just wanted to touch bases with you about what might be needed 
before we go. . 

Also, we have sold our home and will be moving by the 23rd of this 
month! Our address from June 23rd until we go to Scotland on Sept. 2nd, 
will be: 

3950 NE Rova Road 
Poulsbo, WA 98370 

Our phone number, 360-697-4345 will still be effective until June 22nd 
or so. After that we will be using Michael's cell 360-981-5460 until we 
leave. 
My email also will be changing as of this Friday. It is now 
jjdelash@yahoo.com. 

Let us know what might be required of us, so that we can get it planned. 
We will be gone from June 9-20, 1 week in July (14-20) and 2-3 weeks in 
August, the dates are not quite nailed down yet. 

Thanks, 
Julia Delashmutt 

-----Ori9inal Message-----
From: Claire Bradley [mailto:CABradle@MAIL 1.CO.KITSAP.WAUSj 
Sent: Monday, April 22, 2002 4:53 PM 
To: jdelashmutl@aUbLcom 
Subject: Re: Nick Hacheney Case 

Thank you so much for checking in! You sound like a busy womanl 

You are correct that the trial date was delayed (again) until May 14. We 
sincerely hope it goes then, but I've stopped trying to predict as I am 
always wrong! I can tell you the recent delays are due to defense expert 
testing that was requested rather late in the game. We expect to be 
ready, but I just do not know. Expect another subpoena to arrive soon. 

I would love to have both you and Michael come in and speak with me one 
more time, and I'll want to show you the courtroom like we talked about. 
Plan that we'll do that in early Mayl closer to trial date IF I think we 
have a good chance of going out on May 14 or thereabouts. I'll know 
better about that in late April/early May. 

Please give me the dates that you are planning to leave for Scotland 
(for good) or if you have any smaller vacation plans- I can work around 
your vacations. Hang in there- we'll get this donel 

---

0/q -(Pro 

~.~ 
") ~ 

00034 



From: 
To: 
Date: 
Subject: 

Amanda Jarrett 
Bradley, Claire; Wachter, Neil, 
9/23/02 11 : 56AM 
Re: Hacheney - Delashmutts 

Everyone. I just spoke to Julia Delashmutt's mother. For the record, the Delashmutt's new address is as 
follows: 

Michael and Julie Delashmutt 
5 Thornwood Gardens 
Flat 2/1 
Glasgow 
G117PJ 
Scotland 

Julia's email address.jjdelash@yahoo.comis still good. 

OR 

We can send mail for the Delashmutts to Julia's mother, Darlene Buckner, at: 
3950 N E Rova Road 
Poulsbo, WA 98370 
(360) 779-5008 

I just shot anoth'er email off to Julia re: getting something from her and Michael on 10/16 saying they are 
located in Scotland. Her mother is also going to try to contact them about this. 

Amanda 

»> Claire Bradley 09/09/0~ 01: 11 PM »> 
'THOUGHT I SENT AN EMAIL AWHILE BACK THAT LAYED OUT THEIR WHEREABOUTS, ETC. 
ilCOULDN'T FIND IT IN MY GW THOUGH. IS THERE ANY NOTE IN DAMION? IS THERE ANY INFO IN 
THE TRANSCRIPT? 

Claire A. Bradley 
'Deputy Prosecuting Attorney 
360-337-4978 

»> Amanda Jarrett 09/09/02 12:41PM »> 
I have peen trying to reach the Delashmutts by phone offlon for the last ,2 weeks. Belng unsuccessful, 
today I set out to write them a letter to contact me regarding getting a witness unavailability letter from 
them faxed to us on the day of trial. ' 

I noticed deposition transcripts outside Neil's office, and decided to check in thereto see if by chance they 
were asked at the beginning of the depo what their phone number is. Instead I discovered they left for ' 
Scotland September 2. Do we have ANY way now of contacting them? 

Sorryt 

Amanda 

cc: Pederson, Leslie 

00032 
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100 ScUh IndueIrieI Way 
Snare, WA .'08 
(208) 822-2007 
(2C&)622~4' 

_ FdX: 

10 me HOnOr8Ole Anna M. l.aUf'ie: 

-
~ Oct 16 G'9:2S 

MDE Engineers. Jnc. 

,. .... , ., 

Re: Trial in StateofWsshingtan v. Nicholas Hadteney 01-1-01311-2 

This fax letter iA tooonfitm that 1 am ~t1y in S&nta Cruz. Bolivia, SoothAmenca. 
I depefted 'f\lashington State ~ ::.:~.~ 25, 2002 and arrived in Santa Cruz on 
October 3, 2002. f am here serving the Evangelical Free Church of Canada Mission 
as a broadcas1 enginoer to if t~taI a Chriaban RadK> Network. 

My retum date is indefinite but is expected to b8 sometime in the month of Jut)' 2003. 
~ upon me ~ or U1e ptqBCt l may BXlBrKl my stay. 

t am thetetbre unable to rerum to Kitsap County to testify in the trial of State v. 
Nicholas Hacheney. 

Thank you for your consider.tior ... 

~~~. 
lsi David~ 10116102) 

---------....... --------~.~ 
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FACSIMILE TltA.NSMITTAL SHEET 
• $ »Ii U 

. ,/\'1"T'N, nOM • 

Ms. AmandaJarrett Mr. Michael W. DeL'\SOmutt 
DATE. 

15/10/2002 
'f',.;x. NU).G~ ,cn-,.1. NO. 0"" VA-GU lNc:1.ulllNG COVEll.> 

001 360 337 7229 2 
1tE: . 

Trial in State ofWasbingmn v. Nicholas 
Hacbeney 01-1~1311~2 

Attached is the letter for the Honourable Anna M Laurie, in regards to our absence from 
the trial in State: ofWashingtoo. v. NKholas H.ac:beney 01-1-01311-2-

Regaxds,LL 
~~hmutt 
~ ~<.' C~sr U-s 
;r~ p.7S/~lr'r ?k4$ e 
~~.6~; 

5 Thomwood Gardens 
Rat 2/1 

Btoom"'l1 
Gla.o;gow 
Gl11PJ 

Scotland, Uniu:d Kingdotn 

• H\;.K.;. u" U,.J 
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16 October 2002 . 

l' 0 the Honourable Anna M Laurie: 

Re: Trial in State of Washington VB. Ni<;holu Hacheney0.1-1.Q1311-2 

This letter is to confintJ. that we (Mr. and Mrs. Michael DeI.ashmutt) presently reside in 
Glasgow,· Scotland, Onjted Ki.ngdom of Great Britain and Northern Ireland (UK). We 
moved here on 3'" September, 2002 and wJ11 remain Rsidc.nl$ of the UK for at least three 

. years. The purpose of our residency is so that 1. Mr. Michael DeLashmutt, can pursue my 
. . PhD at the University of Glasgow, Faculty of ~ School of Theology and Religious 
.. Studies. We will live here in the PKun~ at least 3()th October 2005, and win not be 

leaving the UK. at any tinie during the remainderofthc year 2002. We are theret"me 
unable to return to Kitsap County to testify in the trial of State vs. Nicholas Hacheney. 

Regards, 

. ~ .. IW.DeI.ashmutt ... 

.. . 

(3?'gnature) . . . 

Mrs. JuliaJ. Delashmutt 

(signature) ... . 

/ If -/O-ZC!>o<:. 
(date: ddlmtn&yyy) 

J{;-; ItJ -~2... 
(date: ddlmm&Yyy) 



3mail - Hacheney trial 

rtacheney trial 
I messages 

leff Ellis <jeffreyerwinellis@gmail.com> 
'0: M.W.Delashmutt@exeter.ac.uk 

Mr. Delashmutt: 

Page 1 of2 

Jeff Ellis <jeffreyerwinellis@gmail.com> 

Fri, Jul 31, 2009 at 8:42 AM 

I am an attorney who has been working with John ("Jack") Guinn on this case. Mr. Guinn has a family matter that he needs to 
attend to, so he asked me to contact you and forwarded your last email exchange. 

Based on my conversations with Mr. Guinn and review of your email, I prepared a declaration for your review summarizing the 
facts (as I understand them). Can you please review the declaration, make any changes (if the declaration is inaccurate in any 
respect), and then sign it and either email or fax it back to me. If you have any questions, do not hesitate to ask. I very much 
appreciate your attention to this matter. 

Jeff Ellis 
law Offices of Ellis, Holmes 
& Witchley, PllC 
705 Second Ave., Ste 401 
Seattle, WA 98104 
206/262-0300 (0) 
206/262-0335 (f) 
206/218-7076 (c) 

Iiii"I HacheneyDecDeLashmutt.doc 
'aJ 55K 

,ff Ellis <jeffreyerwinellis@gmail.com> 
I: M.W.Delashmutt@exeter.ac.uk 

Sat, Aug 15, 2009 at 3:33 PM 

=>Iease let me know if you have any questions or concerns from my earlier email. However, I would much appreciate a reply. 

rhanks in advance, 

-Jeff Ellis 

::luoted text hidden) 

ff Ellis <jeffreyerwinellis@gmail.com> 
M. W. Delashmutt@exeter.ac.uk 

Wed, Sep 23, 2009 at 2:29 PM 

am still hoping you'll send me a response regarding this matter. I don't mean to unnecessarily intrude, just trying to get to the 
1Jth of the matter. 

'hanks for your kind consideration. 

Jeff 

. __ 11 ____ ~1 _____ 1 _ _____ I ____ ~1/0_·_""n"" __ .1,.., ...... L-11"\ ..... rn • •• • n ~1 1 ...... _ .... _ 
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[Quoted text hidden] 

------------------------------- - -------------- ---

)elashmutt, Michael <M.W.DeLashmutt@exeter.ac.uk> 
-0: Jeff Ellis <jeffreyerwinellis@gmail.com> 

Dear Jeff, 

Tue, Sep 29, 2009 at 1 :58 AM 

I believe I sent an email several months ago to your colleague regarding this. After reading over the declaration I've 
decided to decline my offer of assistance. 

Michael 

From: Jeff Ellis [mailto:j§fIID'~rwIl"lelli$@gmail.cQmJ 
Sent: 23 September 2009 22:29 
To: Delashmutt, Michael 
Subject: Re: Hacheney trial 

[Quoted text hidden] 



Gmail - Fwd: Nick Hacheney: Reques'-· r Infonnation 

Fwd: Nick Hacheney: Request for Information 
5 messages 

John Guinn <jagulnn78@gmail.com> 
ro: Jeff Ellis <ellis~eff@hotmail.com> 

Page 10f4 

Jeff Ellis <jeffreyerwinellis@gmail.com> 

Tue, Jun 23, 2009 at 10:01 PM 

Just got this email from Michael Delashmutt. If you want I can ask him for a declaration, but it will take a few days as I am in 
transit. 

Thanks, 
Jack 

------- Forwarded message ---
From: Delashmutt, Michael <MJLY.D.eb~~!Jmytt.@ex~t~L~C_']'l~> 
Date: Mon, Jun 22, 2009 at 7:31 AM 
Subject: RE: Nick Hacheney: Request for Information 
To: John Guinn <jag.yjnn.7.8.@QJoaRC9m> 

Dear Jack, 

I most definitely know that we would have been willing to testify if the state had paid our expenses. On a number of 
occasions Julia mentioned how nice it would have been to get a free trip home. Sadly, I have no record of any 
conversations with the prosecutors. 

Best wishes, 

Michael 

From: John Guinn [mailto:ja.9!!.lO_11La.@Gma.!t.CQmJ 
Sent: 19 June 2009 23:44 . 
ro: Delashmutt, Michael 
Subject: Re: Nick Hacheney: Request for Information 

lear Dr. Delashmutt, 

-hank you for responding to our request for information. I understand that the end of the academic year can be hectic, and I 
Ireatly appreciate you sacrificing your time. Based on your answer to the previous question, I have a couple of follow-ups that 
:ould help us shed some light on this matter. First, to the best of your recollection, if the state had offered to pay your 
~xpenses, would you and Julia have been willing to travel back to Washington to testify in Mr. Hacheney's trial? Second, have 
ou retained any records of your conversations with prosecutors (electronic or otherwise) that you could provide us? 



APPENDIXD 



DECLARATION OF JOHN A. GUINN 

I, John A. Guinn declare: 

1. On January 16th, 2009, I met with Daniel Hacheney and Christopher Davenport, 
and we drove the route Nicholas Hacheney and his companions, Phillip Martini and 
Lindsey Smith (now Latsbaugh), used on their December 26t\ 1997 hunting trip to Indian 
Island. Mr. Davenport recorded the journey on a video camera. It is my understanding 
that sunrise happened at the same time on both days. The weather on the morning of our 
trip was similar to the weather reported on the day of the hunt. 

2. We left 2005 Jensen Avenue at approximately 6:45 am., the time that the State 
alleged Mr. Hacheney had left his home on December 26th, 1997, in order to portray
and, ultimately, to test - the State's version of that morning's journey. We drove the 
speed limit the entire trip and experienced no significant traffic delays. 

3. We made the same stops the hunters did along the route to the site, but we 
deliberately made each stop shorter than it would have been had we done the things they 
did. We stopped for less than a minute at the filling station where Mr. Hacheney stopped 
for coffee. We stopped for less than two minutes at the east side of the Hood Canal 
Bridge where the hunters met, got out, and changed cars. We stopped for less than five 
minutes at the hunting site parking lot where they prepared for the hunt. (Mr. Martini 
changed the choke on his shotgun and Mr. Hacheney put on hip boots.) 

4. It was already becoming light when we arrived at the Hood Canal Bridge at 7:23 
a.m. According to the testimony, it was dark when the hunters were there. When we 
crossed the bridge to Indian Island at approximately 7:35 a.m., it was fully daylight. We 
reached the hunting blinds at the time the State alleged the hunters arrived, 7:50 a.m. 
According to the testimony, it was just beginning to get light when the hunters reached 
the blinds; obviously, it was still fully daylight when we arrived. 

5. The trip from 2005 Jensen to the hunting site parking lot covered 42 miles. 
Including the walk to the hunting blinds, it took 74 minutes - not 51 minutes as the State 
alleged. 

6. The walk down to hunting blinds took about five minutes. We were running short 
of video tape, so we only stayed a few minutes before walking back to the car. 
According to the testimony, the hunters spent 30-90 minutes in the blinds. 



o 

7. We stopped for less than a minute at the Chimacum Cafe, which had been closed 
on the day of the hunt. According to the testimony, the hunters took time to decide where 
else they could go to eat breakfast. 

8. The trip from the hunting site to the site where Mitzel's Restaurant was located 
took 48 minutes. Had we stayed at the hunting blinds for the minimum possible time 
according to the testimony, 30 minutes, we would have arrived at the restaurant location 
at about 9: 13 a.m., just 14 minutes before Mr. Hacheney used his credit card to pay for 
breakfast - clearly, not enough time to be seated, order, be served, and eat. 

I declare under penalty of perjury of the laws of the State of Washington that the above is 
true and correct. 

Date and Place 
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DECLARATION OF DANIEL M. HACHENEY 

I Daniel M. Hacheney, declare as follows: 

1. I am the father of Nicholas Hacheney. 

2. Both prior to and durilg my son's trial, I made several attempts to 

demonstrate to defense counsel Mark YeJish and Aaron Talney, that the 

timeline the state was proposing was not possible. I have been hunting \\ith 

my son on several occasions at this sight and I knew a trip to this Jocation in 

less than one hour \\'38 impossible. I purchased a map of the hunting area 

and delivered it to the attom~s. I also offered to take them to the site. They 

did not use the map at trial. 

3. I attended every day c.fmy son's trial and every hearing, except for 

the deposition hearings where I was excluded. & the evidence was 

presented and the State alleged that the party was in the duck blinds at 7:50 

a.m., I again went to the attomeys and explained the difference between 

"shooting light': and sunrise. 

4. I again offered to takt: them to the sight at 7:00 a.m. so that we could 

take photos to show the llgbljng conditions. Neither attorney accepted my 

offer. 

5. On the morning of De;:ember 29, 2003,1 traveled to the public 

hWlting blinds on Indian Island and took video footage from approximately 
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6:47 a.m. until 7:45 a.m .. I verified the time stamp on the camera with my 

cell phone. I did this to be ahle to show the appellate attorneys in my son's 

case that the time line used by the prosecution was not possible. 

6. Because appellate counsel was not able to use this footage on direct 

appeal) I stored the original J)(ltage in my office and maintained sole access 

to it. 

7. On February 15,2009, I copied the video onto a CD-Rom and sent it 

to Jeffrey E. Ellis. 

8. I did so to illustrate the fact that the State's timeline of events was 

impossible the morning my daughter-in-law died. 

9. I attest that the footag~ taken is in its original fannat and is accurate as 

to date, time apd lighting conditions. 

I declare under penalty of perjury of the laws of the State of 

Washington that the foregoing is true and correct. 

/ I 

DATED this II day cf_:.:.,..T_l<_" l_l_·f ____ ~, 2009 

/ '.if "-:' ~ /~ f".J • if"';· 
w 1'1::' I"' 1: ('" :< (' 
Date and Place 
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Directions to NE Jensen Ave/Jenson Rd NE 
89.0 ml- about 2 hours 36 mlna 
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Save trees. Go green! 
Download Google Maps on your 
phone at google.com/gmm 
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,2005 NE Jensen Ave, Bremerton, WA 98310 

"-------,"- -~----------- ---. -'--- . ------------

1. Head north on HE Jensen Ave/Jenson Rd NE toward Cascade View go141 ft 
total 141 ft 

~ 
t+ 
+J 

2. HE Jensen Ave/Jenson Rd HE turns slightly left and becomes Cascade View go 0.2 mi 
to181 0.2 mi 

3. Turn right at Trenton Ave 
About 1 min 

4. Turn left at NE Stone Way 
About 1 min 

I..:t+ 5. Turn right at Perry Ave 
About 5 mins 

fCi 

~ 
@ 

® 
@) 

6. Perry Ave turns slightly left and becomes NE Riddell Rd 
About 2 mins 

7. Turn right at WA-303 
About 11 mins 

8. Take the State Hwy 3 exit toward Silverdale 

9. Merge onto WA-3 N 
About 15 mins 

10. Turn left at WA-104 

, WA-104 

---.--------------------

@) 11. Head northwest on WA-104 toward Shine Rd 
About 2 mins 

t+ 12. Turn right at Paradise Bay Rd 
About 12 mins 

t+ 13. Turn right at Oak Bay Rd 
About 18 mins 

@ 14. Turn right at Flagler Rd1WA-116 
About 3 mins 

go 0.3 mi 
to181 0.5 mi 

go 0.2 mi 
total 0.8 mi 

go 1.6 mi 
total 2.4 mi 

go 0.7 mi 
to1813.1 mi 

go 5.9 mi 
to1819.0 mi 

go 0.3 mi 
total 9.2 mi 

go 13.7 mi 
to18I22.9 mi 

go 223 ft 
to181 23.0 mi 

Total: 23.0 mi - about 35 mlns 

total 0.0 rni 

----.-.----~-----------------------,-------------- --------------

901.7mi 
to1811.7 III 

go 6.0 mi 
to181 7.7 mi 

908.6 mi 
total 16.3 rni 

go 0.8 mi 
total 17.1 mi 
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@ 15. Slight right to stay on Flagler Rd1WA·116 
About 4 mins 

-----_. ,--,----~--------~-- ---"._-------------._--.-

,Flagler Rd1WA-116 

-----~-~~-~--~--------,-------.---.----.-----

@ 16. Head west on Flagler Rd1WA·116 toward Indian Island Ferry Rd 
About 4 minI 

@ 17. Slight left to stay on Flag'ler Rd1WA·116 
About 3 mins 

)@ 

+t 

18. Turn right at Oak Bay Rd1WA-116 
About 2 mins 

19. Turn left at Chimacum Rd 
About 5 mins 

@ 20. Tum right at Rhody Dr1WA-19 
Destination will be on the right 
About 1 min 

'

Chimacum Cafe 
9253 Rhody Dr, Chimacum, WA 98325 - (360) 732-4631 

file:/ IIC:/Documents%20and%20S~nnislDesktopimaps.htm 

go 1.6 mi 
total 18.7 mi 

--~-.-- -- - --,,-- - -.~-~--~--

Total: 18.7 ml- about 38 mins -- --"------.---------,----.------~---

total 0.0 mi 

go 1.5 mi 
total 1.5 mi 

go 0.9 mi 
total 2.4 mi 

go 0.9 mi 
total 3.3 mi 

go 1.6 mi 
total 4.8 mi 

90404 ft 
tota14.S mi 

--

Total: 4.9 ml- about 14 mlna 
-------~--

total 0.0 mi 

----~- ---------- -- --. -----~---"--- -------------.--"-~ ----~- --- --_._._-----_. - .. _-_._- --_.- ---

.r4i 

@ 21. Head east on Rhody Dr1WA-19 toward Chimacum Rd 
Continue to follow WA-19 

@ 

® 

About 14 minI 

22. Turn left at WA-104 
About 9 mins 

23. Turn right at WA-3 
About 8 mins 

24. Take the State Hwy 305 S exit toward Poulsbo 

@ 25. Turn left at Olympic College Way1WA-305 
Continue to follow WA-305 
About 4 mins 

t+ 26. Turn right at NE Liberty Rd 

go 9.2 mi 
tota1S.2 mi 

g06.6 mi 
total 15.8 mi 

g06.7 mi 
total 22.5 mi 

go 0.4 mi 
total22.S mi 

go1.7mi 
total 24.5 mi 

go 79 ft 
total 24.6 mi 
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, Liberty Way 

Ci 
CD 

O@ 

27. Head ••• t on Liberty Way toward WA-305 

28. Tum left at WA-305 
About 6 mini 

29. Take the ramp onto WA-3 S 
About 8 mini 

30. Take exit 46 for State Hwy 303 S toward E Bremerton/Silverdale 

31. Turn I.ft at WA-303lNE Waaga Way 
Contlnueto fol·low WA-303 
About 11 mine 

32. Turn left at NE Sylvan WayIWA-306 
About 3 mini 

33. Turn right at Trenton Ave 
About 4 mine 

34. Turn left at Cascade View 

file:/J/C:lDocumem%20and%20Se_lDennis/Desktol'/mal's.h1ll 

Total: 24.6 ml- about 38 mins ------------ -------~--------- ---~.-----

total 0.0 mi 

go 79 ft 
total 79 ft 

go 1.5 rni 
total 1.6 mi 

g07.1 rni 
totalS.6 mi 

go 0.2 rni 
tota1S.9 mi 

g06.7 mi 
total 15.6 mi 

go 1.0 ni 
total 16.6 mi 

go1.1mi 
total 17.7 mi 

go 0.2 rni 
total 17.9 mi 

@ 

~ 
+J 
r 35. C •• cade View turns slightly right and becomes NE Jensen Ave/Jenson Rd NE 

Destination will be on the right 
go 66 ft 
total 17.9 mi 

I:) ,NE Jensen Ave/Jenson Rd NE--~··---------------------~otal:-17.9.!!1L- about 31 nllns 

-------" ------

tl'1'.1 directions arEt for planning purposes only. You may find that construction projects, traffic. weather. or other events may cause conditions to differ from 
'ihl 1'1'111) result., and you shOUld plan your route accordirgly. You must obey all signs or notices regarding your route. 

Map date C200e I jele Atlas 
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Clips taken from video camera on December 29th 2003 from 7:11-7:45 am 
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I, Nicholas Hacheney, verify under penalty of petj~ that the 
attached PRP is true and correct and is filed on my behalf. 

-
5 -25- 10 (1dlJfO~ ~IJ 

Date and Place 
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CERTIFICATE OF SERVICE 

I, Vance G. Bartley, Paralegal for the Law Offices of Ellis, Holmes & Witchley, PLLC, 
certify that on May 25, 2010 I served the parties listed below with a copy of Appellant's 
Revised PRP as follows: 

Randall Avery Sutton 
Kitsap Co. Prosecutors Office 
614 Division St. 
Port Orchard, W A 98366-4614 

0-2)-ID );OVA 
Date and Place 

-de,.); 
Vance G. Bartley 

." \ 


