
39448-1 

IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION II 

In re the Personal Restraint Petition of 

NICHOLAS HAC HENEY , 

Petitioner. 

PERSONAL RESTRAINT PETITION 

CJ en ...., 

!-< ;:' ;':'j 
---,'- " 
r~ ~ (~.:.; 

f ,- .;; 

~~.~ ... 

Jeffrey E. Ellis #17139 , 
Attorney for Mr. Hacheney ! 

Law Offices of Ellis, Holmes 
& Witchley, PLLC 
705 Second Ave., Ste. 401 
Seattle, W A 98104 
(206) 262-0300 (ph) 
(206) 262-0335 (fax) 



A. STATUS OF PETITIONER 

Nicholas Hacheney (hereinafter "Hacheney") challenges his Kitsap 

County conviction for first-degree murder. Mr. Hacheney is currently 

incarcerated at the Reformatory in Monroe, Washington, serving a 320-

month sentence. 

This is Hacheney's first collateral attack on this judgment. In fact, 

he has an on-going appeal in this Court challenging his current judgment 

arising from his resentencing hearing (Case No. 38015-3). 

By separate motion, Hacheney has sought leave to supplement 

andlor amend this "placeholder" petition. 

B. FACTS 

1. Introduction 

Mr. Hacheney may be a cad, but he is not a killer. However, the 

State, aided by an improper instruction, argued that the fact he was a cad, 

meant he must be a killer. RP 5017 ("Here's where we get into the 

strongest mode of evidence, that is circumstantial evidence of 

consclOusness of guilt ... the affairs and the relationships ... ") (emphasis 

added). 

The original conclusion of investigators was that Dawn Hacheney 

died in an accidental fire. This opinion changed only after and entirely as 

the result of a witness, Sandy Glass, coming forward, demanding and 

receiving immunity, and then stating that Hacheney confessed that he 
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murdered his wife. Thus, Ms. Glass' credibility was central to this case. 

Inexplicably, after promising such evidence in opening, counsel failed to 

cross-examine Ms. Glass about the "prophecy" she says she received that 

led her to devise a murderous plan, a plan she projected onto Hacheney. 

The case against Hacheney was also built on improper, suspect 

forensic opinions, including opinions that vouched for the credibility of 

other witnesses. To make matters worse, in two separate instances 

Hacheney could not cross-examine the witness who actually conducted the 

scientific test at issue, but instead was faced with the prospect of examining 

a witness with no personal knowledge of how the test was conducted, but 

who nonetheless vouched for the reliability of the outcome. 

The investigation conducted since trial, unaided by discovery or 

access to investigators or experts (counsel represents Hacheney pro bono), 

has nevertheless called into question significant portions of the State's case. 

In addition, that investigation has shone new light on what this Court called 

the "closest" issue on direct appeal, the use of several video depositions at 

trial, calling into serious question the State's earlier claim that it made good 

faith efforts to obtain the presence of those witnesses at trial. 

This is not a case where Mr. Hacheney almost got away with 

murder. It is, instead, an unfortunate case where Mr. Hacheney was 

wrongfully convicted of murder for the death of his wife in an accidental 

fire. 
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2. Procedural History 

On December 26, 1997, Nicholas and Dawn Hacheney's house 

burned. A firefighter discovered Dawn, deceased, in her bed. Originally, 

the officials who examined the case concluded that the fire and Mrs. 

Hacheney's death were accidental. 

In 2001, Sandy Glass went to the police with her lawyer, sought and 

was granted complete immunity (RP 2353),1 and then claimed that Mr. 

Hacheney confessed the murder of his wife to her. 

In September 2001, the State charged Hacheney with first degree 

premeditated murder. In February 2002, the State amended its charge to 

aggravated first-degree murder. Hacheney was tried by a jury and 

convicted. 

Following entry of the original judgment in this case, Mr. Hacheney 

appealed. After this Court affinned, the Washington Supreme Court 

granted review and reversed Hacheney's conviction for aggravated murder 

based on the insufficiency of the State's proof that Dawn was murdered in 

the course of arson. State v. Hacheney, 160 Wn.2d 503, 158 P.3d 1152 

(2007). Thus, the Court remanded for "resentencing without consideration 

of the improper aggravating circumstance." 160 Wn.2d at 524. 

1 "RP" refers to the verbatim report of proceedings. "CP" refers to the clerk's papers. By separate 
motion, Hacheney will request that the direct appeal file be consolidated with this PRP. 
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Hacheney was resentenced on June 20,2008. Mr. Hacheney has no 

criminal history. Therefore, his "standard range" was 240-320 months. 

Hacheney was sentenced to the top of the range-320 months. 

Following entry of the new judgment, Hacheney filed a notice of 

appeal. That appeal is currently pending in this Court (No. 38015-3). 

This PRP, accompanied by a motion to proceed in forma pauperis 

and seeking leave to supplement and amend, timely follows. 

3. Facts 

Dawn Hacheney' s deceased body was found after a fire destroyed 

part of the Hacheney home. 

Nicholas Hacheney has consistently maintained his innocence. See 

Declaration of Nicholas Hacheney. 

On January 26, 1998, Hacheney was interviewed Scott Rappleye, a 

fire investigator for the Bremerton Fire Department and Detective Daniel 

Trudeau. Hacheney said that he and Dawn had opened Christmas presents 

in the bedroom, that they had strewn wrapping paper around the room, and 

that the bedroom space heater was the only source of heat in the house. He 

had been duck hunting when the fire occurred. The fact of the duck hunting 

trip has never been contested-although the exact timing of the trip is a 

critical fact. 

4. Sandy Glass 

During the summer and fall of 1997, Hacheney was having an affair 
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with a woman named Sandra Glass. During the spring of 2001, Glass 

mentioned to her then-boyfriend that while she and Hacheney had been 

alone in the basement of their church in 1998, Hacheney had admitted 

giving Dawn some Benadryl and lying awake until God told him, "(G)o 

take something that you want." RP 2335. According to Ms. Glass, 

Hacheney held a plastic bag over Dawn's head until she was no longer 

breathing, set the fire, and left. Id. 

5. Forensic Investigation 

On December 29, 1997, Dr. Emmanuel Lacsina performed an 

autopsy. He initially formed the opinion that Dawn had been asphyxiated 

when, during a flash fire, her larynx had spasmed reflexively. 

John Rappleye, a fire investigator for the Bremerton Fire 

Department, also initially thought the fire was accidental. He also noted 

that some of the propane canisters had "vented" during the fire, and that the 

area around the canisters had burned more heavily than other areas in the 

room. RP 1260. Unfortunately, the propane canisters were discarded 

during the investigation preventing any scientific examination. 

During the autopsy, Dr. Lacsina collected blood and lung samples 

that were later tested by Egle Weiss, an employee of the state toxicology 

laboratory. Ms. Weiss unexpectedly died before trial. Dr. Logan testified 

to being Weiss' supervisor in late 1997 and to the lab's general procedures 

for handling and testing blood and tissue samples. Over Hacheney's 
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objections, the trial court admitted Exhibit 323, the report in which Weiss 

described her test results. Hacheney will seek by separate order to included 

Exhibit 323 in the record for this PRP. According to Dr. Logan, who was 

pennitted to recite and vouch for her test results, her report indicated she 

found little carbon monoxide and no propane in the lungs, no carbon 

monoxide in the blood, and an elevated level of Benadryl. 

Based in part on the lab report in which Weiss had described the 

results of her tests, Drs. Lacsina and Selove, another pathologist, opined 

that Dawn had died from suffocation prior to the fire. 

The facts relevant to the forensic testimony at trial are discussed in 

greater detail in the first four claims in this petition. 

Closed Courtroom "Depositions" Used at Trial 

On June 28, 2002, over Hacheney's objection, the trial court granted 

the State's request to take depositions from three witnesses who were 

planning to be in other countries at the time of trial. Two of those 

witnesses, Michael and Julia DeLashmutt, were moving to Scotland. The 

third, David Olson, was moving for at least six months to a rural area in 

Bolivia. Hacheney's father asked to attend the depositions, but the trial 

court denied his request. 

At the time of trial, the State represented that all three witnesses 

refused to return for trial, despite the State's good faith efforts to secure 

their presence. The trial court accepted the State's representations, which 
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were also heavily relied on by this Court In affirming Hacheney's 

conviction. 

6. The Admission of "Bad Act" Evidence 

Prior to trial, the trial court held that certain evidence was admissible 

under ER 404(b). At trial, the State offered Hacheney's alleged statement, 

made before the fire, that he could not wait to go to heaven because then he 

could have sex with whomever he wanted. The State also offered that 

shortly after the fire, Hacheney had begun sexual relationships with women 

named Latsbaugh, Anderson, and Matheson; and that at Dawn's funeral, he 

had given Anderson a hug of questionable propriety. Hacheney objected. 

Later, the court gave the following limiting instruction: 

Evidence has been introduced in this case on the subject of the 
Defendant's relationships with several women for the limited 
purposes of whether the Defendant acted with motive, intent or 
premeditation, or as evidence of consciousness of guilt. You must 
not consider this evidence for any other purpose. 

CP 1355 (emphasis supplied). 

7. Extra-Record Evidence Relied On in This Petition 

Hacheney discusses his extra-record evidence in greater detail in 

each respective section below. However, he summarizes that evidence, 

which he groups into four appendices attached to this petition. 

First, Hacheney has always maintained his innocence. He has 

written a declaration (Appendix A), which states that he is neither an 

arsonist, nor a murderer. 
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Second, Hacheney has discovered a wealth of information regarding 

the practices at the Washington State Patrol Toxicology Lab, which 

conducted tests heavily relied on by a number of the State's witnesses in 

this case, which demonstrates what a three judge panel called a "culture of 

compromise." In short, the protocols were not followed and Dr. Logan, 

who vouched for the reliability of his staff, either knew about this 

malfeasance or, as he later claimed, was stretched too thin to properly 

supervise his staff. In any event, the true picture is much different than 

portrayed to Hacheney'sjudge and jury. These documents are contained in 

Appendix B. 

Appendix C consists of documents obtained since trial through 

public disclosure requests which show two things: (1) a complete absence 

of any efforts by the State to insist that the three witnesses who were earlier 

deposed return for trial; and (2) assistance to those same witnesses by the 

State in claiming unavailability. In short, the new evidence calls into 

serious question the good faith that this Court found barely passed muster 

to justify ''unavailability'' on direct appeal. 

Finally, this petition is based on extensive new information about 

where Mr. Hacheney was when the fire (that burned his house and caused 

the death of his wife) started. Those documents, which establish a much 

different timeline than proposed by the State and which make it impossible 

for him to have started the fire, are contained in Appendix D. 

8 



c o 
C. ARGUMENT 

1. Claims of Error 

CLAIM No.1: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 
CONFRONTATION WAS VIOLATED BY TESTIMONY DESCRIBING THE 
RESULTS OF Two SCIENTIFIC EXAMINA nONS WHERE THE PERSONS WHO 

CONDUCTED THOSE TESTS WERE NOT SUBJECT TO CROSS-EXAMINATION. 

Facts 

During Hacheney's trial several witnesses testified to the results of 

scientific tests performed by other witnesses, who were not present at trial 

and not subject to cross-examination. 

For example, Dr. Lacsina, who performed the autopsy in this case, 

testified to the results of a blood test conducted by Olympic Medical 

Laboratories that he indicated revealed a lack of carbon monoxide in the 

Dawn Hacheney's blood. RP 901. This finding was heavily relied on by 

both Dr. Lacisna and Dr. Selove to support their opinions. The defense 

objected, arguing both that the foundation had not been laid and that 

Hacheney could not cross-examine the results. RP 893-900. The defense 

obj ection was overruled. 

Next, Dr. Barry Logan, the toxicologist at the Washington State 

Patrol Crime Laboratory, was permitted to testify concerning the protocol 

and the results of tests performed on lung tissue-tested for the presence or 

absence of propane. The actual tests were conducted by Egle Weiss, an 
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employee of the crime lab who had died between the time of testing and 

trial. Dr. Logan was not present during any of the tests, but nevertheless 

was permitted to opine that Ms. Weiss followed the protocol (RP 1539, 

1548), making the test results reliable. 

Dr. Logan was asked: Based upon the answers she gave and the 

case file, do you have an opinion as to the validity, then, of the samples that 

were taken, and the testing that was conducted by Miss Weiss. He 

answered: 

A. Yes. 

Q. What is that opinion? 

A. Is that it was properly conducted in compliance with 
the protocols that were in place at that time. 

RP 1547. See also RP 1582 (rendering opinion that propane was not 

detected by Ms. Weiss). 

Both scientific tests figured large in this case because they both 

concerned the presence or absence of propane in Dawn Hacheney's body, a 

key element in the State's suffocation theory. See RP 1383 (Dr. Selove 

testifies to his reliance on the toxicology report); RP 1412 (same); RP 

5151-52, 5172 (State argues that the ''undisputed'' fact is that no propane 

was found in the deceased's lungs and no carbon monoxide in her blood-

of course, it was impossible for Hacheney to dispute this evidence without 

being able to cross-examine the person who conducted the test). 
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Argument 

The Sixth Amendment guarantees that "[i]n all criminal 

prosecutions, the accused shall enjoy the right ... to be confronted with the 

witnesses against him." The Sixth Amendment's Confrontation Clause bars 

"admission of testimonial statements of a witness who did not appear at 

trial unless he was unavailable to testify, and the defendant had a prior 

opportunity for cross-examination." Crawford v. Washington, 541 U.S. 36, 

53-54, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004). 

The Supreme Court will soon address the question of the testimonial 

character of laboratory reports used in criminal prosecutions. It issued a 

writ of certiorari this term to consider whether a forensic analyst's 

laboratory report is testimonial under Crawford. Melendez-Diaz v. 

Massachusetts, --- U.S. ----, 128 S.Ct. 1647, 170 L.Ed.2d 352 (2008). 

Thus, barring an order calling for rehearing, the decision will be announced 

by the end of the Tenn-which is later this month. In fact, the decision 

may come down today, in which case Petitioner will submit a supplemental 

statement of authorities. 

However, even without the aid of Melendez-Diaz, Petitioner 

provides new, persuasive grounds to revisit this issue. 

The Supreme Court in Crawford, rather than specifically defining 

"testimonial," provided examples that constitute the "core class of 
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'testimonial' statements." 541 U.S. at 51, 124 S.Ct. l354. Among these are 

"pretrial statements that declarants would reasonably expect to be used 

prosecutorially." ld. The Court further clarified the meaning of 

"testimonial" in Davis v. Washington, 547 U.S. 8l3, 126 S.Ct. 2266, 165 

L.Ed.2d 224 (2006), stating that courts should also consider the "primary 

purpose" of the statement. A statement is not testimonial, for example, if its 

"primary purpose .. .is to enable police assistance to meet an on-going 

emergency." ld. at 2273. A statement is testimonial, on the other hand, 

''when the circumstances objectively indicate ... that the primary purpose of 

the [statement] is to establish or prove past events potentially relevant to 

later criminal prosecution." ld. at 2273-74. 

Consistent with this reasoning, lab reports are categorized as 

testimonial statements requiring Confrontation Clause protection in the 

following cases: Smith v. State, 898 So.2d 907, 916-18 (Ala. Crim. 

App.2004) (autopsy report); Thomas v. United States, 914 A.2d 1, 12-18 

(D.C.2006) (chemist's report); Martin v. State, 936 So.2d 1190, 1192-93 

(Fla. Dist.App.2006) (drug analysis report); People v. Lonsby, 268 Mich. 

App. 375, 387-93, 707 N.W.2d 610 (2005), appeal denied 477 Mich. 854, 

720 N.W.2d 742 (2006) (lab report); State v. Caulfield, 722 N.W.2d 304, 

308-10 (Minn.2006) (lab report of drug test); State v. March, 216 S.W.3d 

663, 665-67 (Mo.2007) (lab report); City of Las Vegas v. Walsh, 121 Nev. 

899, 124 P.3d 203, 207-08 (2005) (nurse affidavit), cert. denied Gehner v. 
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City olLas Vegas, 547 U.S. 1071, 126 S.Ct. 1786, 164 L.Ed.2d 519 (2006); 

State v. Kent, 391 N.J. Super. 352, 364-75, 918 A.2d 626 (2007) (report 

prepared for trial to prove element of crime); People v. Rogers, 8 A.D.3d 

888,891-92, 780 N.Y.S.2d 393 (2004) (blood test). 

There are compelling, "real world" reasons why the right to confront 

a forensic scientist is integral to the truth finding function. Over the past 35 

years, a belief has taken hold in the criminal justice system that critical 

elements of any given case can be conclusively and irrefutably resolved 

through the use of forensic evidence. This belief stems from the assumption 

that state forensic examiners are highly-trained scientists, who conduct 

widely-recognized tests, and can then provide an objective and 

unimpeachable report about their results for use in criminal trials. The 

supposedly objective and "neutral" nature of these reports render the need 

for direct testimony and cross-examination superfluous. 

This is unfortunately not true-in general or in this case, as the 

following section provides. 

However, even if all forensic exammers operated under ideal 

"scientific" circumstances-solid techniques performed by qualified 

professionals, conducted in an accredited laboratory with meaningful 

supervision and controls-their reports would still be subject to the same 

dangers that prompted the Framers to adopt the Confrontation Clause in the 
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first place. This is because, at bottom, the evidentiary worth of forensic 

evidence cannot be boiled down to a simple mathematical calculus. Instead, 

the probative value of forensic evidence always depends on a variety of 

factors, including the training and skill of the forensic examiner, the 

validity and reliability of the technique, the precision of the recording 

methods, the existence of supervisory controls, and the absence of context 

and confirmation bias undermining the accuracy and objectivity of the 

forensic examiner in reporting the results. 

The trials of the wrongly convicted reveal a widespread pattern of 

forensic errors. Although some of these errors involve forensic practices 

that have given way to new testing methods, there is no reason to believe 

these errors are purely or even largely a function of technology. As the 

Framers recognized more than 200 years ago when they included the 

Confrontation Clause in the Bill of Rights, simple mistakes and even more 

culpable ones are likely to continue regardless of how much technological 

progress occurs. Technological advances cannot eliminate the forensic 

errors that have plagued the exoneration cases, and these errors highlight 

the need for the sort of vigorous confrontation right . this Court has 

described in its Cral1{ord line of cases. 

Confrontation is the best mechanism yet devised for safeguarding 

against precisely the sorts of witness mistakes, overreaching, bias and 
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outright fabrication exposed by the exonerations and their aftermath. 

Indeed, these are precisely the sorts of errors most likely to occur when, as 

often occurred during the Ohio v. Roberts era, the state's testimonial 

evidence is shielded from the opportunity for adversarial scrutiny. See e.g., 

Pointer v. Texas, 380 U.S. 400, 404 (1965) (importance of confrontation in 

exposing falsehood); Delaware v. Van A rsdall, 475 U.S. 673, 682-83 

(1986) (importance of confrontation in exposing bias); see generally 

Crawford v. Washington, 541 U.S. 36, 61-62 (2004) (describing 

confrontation as "procedural" guarantee that reflects Framers' substantive 

judgment about "how reliability can best be determined."). 

This Court should revisit this issue and reverse Mr. Hacheney's 

conviction. 

CLAIM No.2: NEWLY DISCOVERED EVIDENCE REGARDING THE 
PERFORMANCE STANDARDS OF THE WASHINGTON STATE PATROL CRIME 

LAB JUSTIFIES A NEW TRIAL. 

CLAIM No. 3: THE STATE FAILED TO DISCLOSE MATERIAL INFORMATION 

REGARDING THE PERFORMANCE STANDARDS OF THE WASHINGTON STATE 

PATROL CRIME LAB IN VIOLATION OF THE FIFTH AND FOURTEENTH 

AMENDMENTS. 

CLAIM No.4: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT 

RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 

COMPETENTLY INVESTIGATE THE PERFORMANCE STANDARDS OF THE 
WASHINGTON STATE PATROL CRIME LAB. 

Facts 

On direct appeal, this Court concluded that the report prepared by 
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Egle Weiss was admissible because the person conducting the test was a 

"professional" acting under a "business duty." Indeed, Dr. Logan's opinion 

was not based on how Ms. Weiss performed the test in question, but instead 

on the "normal practice" of both Ms. Weiss and the entire lab. The trial 

court admitted the evidence concluding she "acted reliably and 

trustworthily. " 

Prior to trial, the State did not disclose to the defense any 

information to the contrary. Likewise, the defense apparently did not 

undertake an investigation and discover otherwise. 

In the years since trial, a wealth of information has been discovered 

by post-conviction counsel bringing into question both Dr. Logan's 

oversight and raising significant doubts about whether all the employees of 

the crime lab acted ''reliably and trustworthily." See Appendix B. This 

new information sheds new light on whether the internal procedures of the 

Washington State Patrol Toxicology Lab in 1998 provided sufficient 

guarantees of trustworthiness and whether it was safe to "assume" that all 

employees of the crime lab acted reliably and trustworthily.' Indeed, we 

now know that in a disturbing number of cases, they did not. 

In July 2004, the Seattle Post Intelligencer published a series of 

articles outlining several problems with the crime lab. See Appendix B. 

Most importantly for purposes of this case, the reports revealed significant 

problems with the oversight of WSP Crime Lab employees. 
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In March 2007, the first of two anonymous tips from a 

whistleblower led to an investigation of the WSP Toxicology Lab. Dr. 

Logan asked lab scientist Ann Marie Gordon to lead the investigation into 

the accusation that lab employees were falsifying reports, that evidence was 

being destroyed, and that protocol was not being followed. In April 2007, 

Ms. Gordon reported that she had completed her investigation, revealing no 

fraud. 

In July 2007, a second tip was received asking to investigate Ms. 

Gordon's performance more closely (suggesting that if her schedule was 

compared against some of her signed certificates that it would show fraud). 

When Dr. Logan met with Ms. Gordon to inform her that another 

investigation would be commenced, Ms. Gordon admitted that she had 

acted fraudulently, signing certificates for work she had. not performed, 

including stating that she had calibrated machines when she had not done 

the work (i.e., one of the aspects of Ms. Weiss' work that Logan assured 

Hacheney's jurors had been correctly performed because it always was). 

Ms. Gordon resigned on July 20, 2007. 

As a result, several requests were made to conduct a full 

investigation of the State Patrol crime lab. See Appendix B. The 

Washington Foundation for Criminal Justice stated: "It represents a 

departure from integrity so profound that you can't believe anything about 

the lab." See Appendix B. 
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In January, 2008, a panel of judges in King County ruled that "the 

work product of the WSTL (Washington State Toxicology Lab) has been so 

compromised by ethical lapses, systemic inaccuracy, negligence and 

violations of scientific principals that the WSTL simulator solution work 

product would not be helpful to the trier of fact." State v. Ahmach, 

Appendix B, Ruling at 25. 

Included in the judges' ruling were a number of findings highly 

relevant to the case at bar: 

a. Lab Manager Gordon had been taught by her 
predecessor to falsify test results conducted by other 
scientists; 

b. Dr. Logan was aware of this practice as early as 2000 
(two years before Hacheney's trial); 

c. Although Dr. Logan and Ms. Gordon discussed the 
impropriety of this practice, in 2003, Ms. Gordon adopted the 
practice herself; 

d. At least two other employees adopted the practice; 

e. The tests in question were run through the gas 
chromatograph; 

f. Worksheets from machine testing were often drafted 
weeks later by personnel not present when the tests were 
conducted. These worksheets were inaccurate in some cases; 

g. Declarations for certification of the solutions were 
prepared by support personnel and then signed by the 
analysts-sometimes weeks later. There were at least 150 
instances of non-software related errors discovered. 

h. In one instance, a gas chromatograph machine was 
malfunctioning, resulting in abnormal readings. This 
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machine remained online for some time despite the fact that 
individual toxicologists knew it was not functioning properly; 

i. Results from a 2004 audit revealed the following 
conclusions: 

1. The WSLT was noncompliant with policies and 
procedures in eight major categories; 

11. The simulator solutions logbooks were not 
properly kept; 

111. The required self-audits were not performed; 
IV. Lab Manager Gordon indicated she did not have 

time to follow WSP policies and would not do 
so; 

v. WSP policies and required procedures appear to 
be of secondary concern to lab personnel; 

J. Results from a 2007 audit revealed the following 
conclusion: "The department is unnecessarily exposed 
to litigation due to insufficient documentation and 
disregard for evidence handling policies and 
procedures. " 

These and other factors led the panel of judges to conclude the WSTL had 

developed a culture of compromise. Calling the problems with the lab 

"pervasive," the judges summarized their concerns to include a failure to 

"pursue an ethical standard" expected of an agency that serves as an 

integral part of the criminal justice system; the failure to create and abide 

by procedures to catch and correct human error; and the failure to maintain 

scientific standards reasonably expected of an agency involving critically 

probative evidence. 

The application of the information underlying these conclusions to 

Mr. Hacheney's case is obvious. 

The panel then went on to discuss Dr. Logan's role, responsibility, 
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and knowledge of the fraud. "While it is not clear from the testimony of 

the various parties just when Dr. Logan knew of the fraud, he should have 

known after the fIrst tip. As previously stated, it is most likely that 

everyone in the WSTL was fully aware of the fraud." ld. at 23. "This 

litany of problems is indicative of a pervasive culture which has been 

allowed to exist in the WSTL. In this culture, the WSTL compromises the 

accuracy of the work product. Accuracy becomes secondary to the 

accomplishment of the work." ld. at 25. 

In February 2008, Dr. Logan resigned. An investigation conducted 

by the Forensic Investigations Council concluded that Dr. Logan had too 

many responsibilities. "However, everyone who supervises a large number 

of employees ... realizes that sometimes employees do not follow the rules, 

do not follow the directives and do not follow the law." See Appendix F. 

Dr. Logan admitted no such diffIculty or problems during his 

testimony in this case. 

However, in response to the King County judges' ruling he 

complained that the workload of his department was two to fIve times that 

of other labs, that complacency about failing to follow protocol had set in; 

and that the protocols themselves were open to interpretation. Dr. Logan 

suggested the opposite to Hacheney's jury. Undersigned counsel has 

contacted Dr. Logan and discussed some of these discrepancies. As of this 

writing, Dr. Logan has not provided a declaration-something that counsel 
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cannot compel at this stage of these proceedings. 

Keeping in mind that two additional lab employees (Zink and Case), 

who initially handled the evidence, were also not available for cross-

examination in 2007 the Risk Management Division included the following 

findings in their "Report to the Chief': 

a. The evidence storage area was accessible to anyone; 

b. The evidence vault door was often propped open; 

c. There was no record of who entered the storage area; 

d. Auditors observed the removal of items without appropriate 
accompanying notations; 

e. Accountability to the chain of custody was noticeably absent; 

f. Minimal chain of custody directives existed; 

g. An environment of non-compliance with protocol developed; 

h. Personnel were not held accountable for failing to follow 
directives; 

1. Dr. Logan failed to implement changes suggested in 2005. 

In response to a public disclosure request regarding one of the absent 

witnesses who handled the evidence in this case, Glenn Case, it was learned 

that he left the lab under questionable circumstances shortly before 

Hacheney's trial. However, none of this information was revealed by Dr. 

Logan or the State to Hacheney, the trial court, or Hacheney's jury. 

This previously suppressed and newly discovered evidence must be 

measured by the assurances of quality control repeatedly pronounced 
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during Hacheney's trial. Here is a quick summary of the WSTL's handling 

of the lung tissue: 

a. Dr. Lacsina had no memory of how he collected or stored the 
lung tissue. He was not sure to whom he gave the tissue-"it 
might have been Ted Zink." RP 903-04; 

b. Ted Zink, a crime lab employee, was not called to testify; 

c. Zink supposedly delivered the sample to Glen Case; 

d. Case was not called to testify; 

e. There was no documentation of Zink's work; 

f. The samples were then examined and tested by Egle Weiss; 

g. Ms. Weiss, who died before trial, obviously did not testify; 

h. Dr. Logan, who admitted that he did not have Ms. Weiss' 
bench notes and did not personally observe any of her 
examination of the item testified to his opinion that she 
followed the protocols and to the reliability of her test 
results (RP 1548); 

The rationale supporting the admission of Dr. Logan's testimony 

was based on a set of assumptions proffered by the State and adopted by the 

trial court and later, this Court, which have now been proven false. At the 

time of the hearing, Dr. Logan professed that all of his employees followed 

protocol. We now know, and it appears Dr. Logan knew then, that the 

WSTL had a pervasive practice of cutting corners. Given this new 

information, it is impossible to conclude that "Ms. Weiss performed the 

applications in the acceptable way, following accepted and appropriate 

protocol." CP 190. 
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Likewise, Dr. Logan's assurances of oversight have been 

undermined-by his own admission. As early as 2000, Dr. Logan was 

aware of a pattern of noncompliance and fraud. He nevertheless assured 

Hacheney's jury of the opposite proposition. Dr. Logan simply could not 

reasonably personally vouch for the test results where he had no personal 

knowledge of how the test was conducted. 

Petitioner has framed this claim in three alternative ways: newly 

discovered evidence, a Brady violation, and Sixth Amendment 

ineffectiveness for failing to investigate. 

In the end, no matter how the claim is framed, one thing is clear: 

Hacheney's jury was not given anything close to accurate information 

about Dr. Logan's ability to vouch for the reliability of the test results 

offered in this case. 

CLAIM No.5: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

CONFRONTATION WAS VIOLATED WHEN VIDEO DEPOSITIONS WERE 

ADMITTED AT TRIAL. THIS CLAIM IS BASED ON NEWLY DISCOVERED 

EVIDENCE THAT THE STATE DID NOT MAKE GOOD FAITH EFFORTS TO 

OBTAIN THE PRESENCE OF THE WI1NESSES AT TRIAL. 

On direct appeal, this Court held: 

The closest question in this case is whether the trial court, before 
permitting the use of Olson's and the DeLashmutts' depositions at 
trial, properly found that the State made good faith efforts, through 
'process or other reasonable means,' to obtain their presence at trial. 
Hacheney contends that when the trial court admitted the three 
witness' pre-trial depositions in lieu of their live testimony, it 
violated his Sixth Amendment right to confront the witnesses against 
him. 
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This Court continued: 

The State served all three witnesses with enforceable trial subpoenas 
before they left Washington. As far as the record shows, the State 
never hinted to them that they did not have to obey, or that they 
would not be punished if they failed to obey. Reasoning that the 
witnesses' depositions said or implied, 'We're leaving and not 
coming back,'[RP 3833] and that the prosecutor had 'revealed {that} 
all three witnesses refused to come and refused to honor the 
subpoena,' [id.] the trial court seems to have inferred that the 
witnesses would not have returned for trial even if the State had 
offered to reimburse them for their reasonable travel expenses. That 
inference was reasonably available from the record, which as a 
consequence is sufficient to support findings that the State could not 
procure the witnesses' attendance 'by process or other reasonable 
means and that the State was acting in good faith. 

Although we resolve this question in favor of the State, we consider 
it close because the State, quite inexplicably, failed to offer to pay 
the travel expenses that the DeLashmutts and Olson would 
reasonably and necessarily incur to return for trial. We might reach a 
different result if the record showed that the State had suggested or 
even hinted to a witness that the witness could ignore his or her 
subpoena once he or she had been deposed, for such a showing 
might have precluded the trial court's finding that the State had 
made a good faith effort to obtain the witness's attendance at trial. 
Because the record is devoid of such facts, however, we conclude 
that the trial court did not abuse its discretion. 

121 Wn. App. 1061,2005 WL 1847160 (emphasis added). 

Evidence has now been developed that the State did much more than 

"hint" to the witnesses that they were free to ignore their subpoenas. 

Through a public disclosure request, Petitioner has discovered the 

following: 

1. David Olson wrote a letter on June 5, 2002, asking to have his 
testimony taped instead of appearing at trial. The State did 
not disclose its response to that letter. 
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2. That same day, Julia DeLashmutt sent an email to the 
Prosecutor's Office stating that she and her husband 
(Michael) would be in Scotland in mid-October and asking 
what was needed before they left. Once again, the State did 
not provide information regarding its response. 

3. On June 12,2002, the State moved for videotape depositions, 
citing only the financial hardship to the witnesses, if required 
to travel back to the United States. See CP 158. 

4. On June 28, 2002, at a hearing, the State once again argued 
that it would be ''burdensome'' for the witness to be forced to 
return for trial. 

5. The video depositions were taken in early August 2002. 

6. On September 9, 2002, Amanda Jarrett of the Kitsap County 
Prosecutor's Office sent an email to DPA Clair Bradley 
indicating she was in the process of writing a letter instructing 
the DeLashmutts to contact her "regarding getting a witness 
unavailability letter faxed to us on the day of trial." The State 
has not provided the actual letter sent to the witnesses. 

7. On September 23, 2002, Ms. Jarrett sent another email to 
DP A Bradley with the DeLashmutts' contact information. 
The email also references that she sent a letter to them "re: 
getting something from her and Michael on 10/16 saying they 
are located in Scotland." She also indicates that she spoke to 
Julia's mother about the matter. Once again, the State did not 
provide the email sent to the DeLashmutts claiming that it 
was deleted. 

8. On September 25, 2002, Ms. Jarrett sent an email to David 
Olson requesting that he fax her an "unavailability letter" on 
the first day of trial. She then went on to suggest language, 
specifically, "I am therefore unable to return to Kitsap 
County to testify in the trial.. .. " The email instructs Olson to 
fax the letter to their office. 

9. On September 27, 2002, Mr. Olson sent an email to Ms. 
Jarrett indicating he had received her email. 
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10. On October 16, 2002, Olson faxed a letter to the Prosecutor's 

Office that included Ms. Jarrett's proposed language nearly 
verbatim. 

11. That same day, a faxed letter was also received from the 
DeLashmutts, which also contained identical language 
proposed by Ms. Jarrett. 

12. Nowhere in the correspondence released by the Prosecutor's 
Office does anyone of the three witnesses indicate that they 
refuse to return for trial. 

13. Nowhere in the correspondence released by the Prosecutor's 
Office does the State indicate to any witness that she or he 
has an obligation to obey their subpoena nor mention the 
penalty for failing to honor that legal obligation. 

14. On February 26, 2009, John Guinn, an attorney assisting 
undersigned counsel in this case, spoke with David Olson. 
When asked by Guinn what the prosecutors told him about 
his obligations after he was deposed, Olson stated, "as far as I 
knew, I was done." When asked to memorialize this 
conversation, Olson read a proposed declaration, agreed that 
it was accurate, but refused to sign-stating the he "did not 
want to get involved in the case." See First Declaration of 
Guinn. 

15. Mr. Guinn has also contacted the DeLashmutts. However, as 
of this writing, they have not responded. 

See generally Appendix C. 

As this Court noted on direct appeal, the Sixth Amendment provides 

that the accused shall enjoy the right to confront the witnesses against him. 

It bars the use of a witness' deposition unless the witness was previously 

cross-examined and is unavailable at the time of trial despite the State's 

good faith efforts to obtain his or her presence ''by process or other 

reasonable means." ER 804(a)(5); Ohio v. Roberts, 448 U.S. 56, 65-66, 
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100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), overruled on other grounds, 

Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 

(2004); Mancusi v. Stubbs, 408 U.S. 204, 210-213, 92 S.Ct. 2308, 33 

L.Ed.2d 293 (1972); Barber v. Page, 390 U.S. 719, 723-25, 88 S.Ct. l318, 

20 L.Ed.2d 255 (1968). 

According to State v. Aaron, 49 Wn.App. 735, 740, 745 P.2d 1316 

(1987), whether the State has made a sufficient effort to satisfy the good 

faith requirement of ER 804 is a determination that necessarily depends on 

the specific circumstances of the case and rests largely within the discretion 

of the trial court. In State v. Aaron, the defendant was charged with 

burglary. He failed to appear in court as scheduled, but was arrested and 

arraigned ten days later. At his arraignment, the State moved to depose the 

key eyewitness, who wanted to leave for England the next day. The court 

granted the motion and the deposition took place that same afternoon, over 

defense counsel's objection. When the witness failed to appear at trial, the 

State moved to admit the deposition, and the trial court granted the motion. 

Emphasizing that the State had made 'no effort' to procure the witness' 

return for trial, Division One reversed. 49 Wn.App. 735. 

In State v. Hobson, 61 Wn.App. 330, 810 P.2d 70, review denied, 

117 Wn.2d 1029 (1991), on the other hand, the defendant was charged with 

second degree theft. His trial was set for September 15, reset for October 3, 

then reset again for October 21. On October 19, the State moved to 
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continue the October 21 st trial date because a witness whom it had 

previously subpoenaed for trial planned to be gone on a pre-paid hunting 

trip. The trial court denied the motion. The State then moved to depose the 

witness, the trial court granted that motion, and the witness was deposed. 

Later, at trial, the witness failed to appear. The State then moved to admit 

the deposition, representing that even though the witness had remained 

under subpoena, 'he had indicated that he would not forgo his trip to testify 

at Hobson's trial.' 61 Wn.App. at 333. The trial court granted the motion, 

and Division One affirmed. See also Crm%rd, supra (requiring witness to 

be demonstrably unavailable). 

One of the core elements of the Confrontation Clause is that it 

requires the witness to relate the fact in open court while under oath before 

the ''watchful eyes of the jury." State v. Rohrich, 132 Wn.2d 472,939 P.2d 

697 (1997). For centuries this process, dispensed with for these three 

witnesses, has been held to maximize the accuracy of the truth finding 

process. 

This Court originally concluded "The facts and circumstances here 

resemble Hobson more than Aaron." 

The reverse is now true. 

This new evidence certainly casts the trial court's ruling, not to 

mention the State's credibility in a different light. In the present case, not 

only did the State fail to make efforts to secure the three witnesses at trial , 
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they gave the witnesses a roadmap to avoid their obligation. Nowhere in 

any of the documents and correspondence retained by the State and 

obtained by the defense does anyone of the three witnesses indicate they 

are refusing to appear at trial. Instead, the documents provided support the 

conclusion that the State suggested to the witnesses that all they needed to 

do was to repeat language suggested by the State in order to be free of their 

obligation. 

To make matters worse, the documents and correspondence obtained 

by Petitioner are inconsistent with what the State told the trial court. For 

example, the prosecutor told the trial court that Olson ''would not be 

honoring the subpoena" and that he would "be difficult to reach in any sort 

of routine or regular basis." RP 3809-10. The State made these remarks 

despite actively exchanging emails with Olson-a fact conveniently 

omitted. 

Further, Petitioner obtained all of this information without the aid of 

discovery devices. At an evidentiary hearing, Petitioner will be able to 

avail himself of those devices. RAP 16.11. Thus, if the State contests this 

new evidence, then an evidentiary hearing should be held. 

If, on the other hand, the State does not offer its own, competent 

contesting evidence, then this Court should reverse and remand for a new 

trial. 
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CLAIM No.6: BECAUSE THE STATE DID NOT MAKE THE NECESSARY 
EFFORTS TO OBTAIN THE PRESENCE OF THE "DEPONENTS" AT TRIAL, 

THE DEPOSITIONS CONSTITUTED PART OF THE TRIAL. THEREFORE, 
CLOSING THE COURTROOM VIOLATED HACHENEY'S STATE AND FEDERAL 
CONSTITUTIONAL RIGHTS TO AN OPEN AND PUBLIC TRIAL. 

On direct appeal, Hacheney argued that the trial court violated his 

constitutional right to a public trial by not allowing his father to attend the 

depositions. Both the Sixth Amendment to the United States Constitution 

and Article I, section 22 of the Washington Constitution give an accused 

the right to a public trial. If that right is violated, the remedy is to reverse 

and remand for a new trial. Washington courts have scrupulously protected 

the accused's and the public's right to open public criminal proceedings. 

State v. Easterling, 157 Wn.2d 167, 181, 137 P.3d 825 (2006) (state 

constitution requires open and public trials); State v. Brightman, 155 Wn.2d 

506, 514, 122 P.3d 150 (2005) (closing courtroom during voir dire without 

first conducting full hearing violated defendant's public trial rights); In re 

Restraint a/Orange, 152 Wn.2d 795,812, 100 P.3d 291 (2004) (reversing a 

conviction where the court was closed during voir dire and holding that the 

process of juror selection is a matter of importance, not simply to the 

adversaries but to the criminal justice system); State v. Bone-Club, 128 

Wn.2d 254, 256, 906 P.2d 325 (1995) (reversible error to close the 

courtroom during a suppression motion); Seattle Times Co. v. Ishikawa, 97 

Wn.2d 30, 36, 640 P.2d 716 (1982) (setting forth guidelines that must be 

followed prior to closing a courtroom or sealing documents); State v. 
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Rivera, 108 Wn. App. 645, 652, 32 P.3d 292 (2001), review denied, 146 

Wn.2d 1006 (2002). See also In re Oliver, 333 U.S. 257, 266, 68 S.Ct. 499, 

504, 92 L.Ed. 682 (1948) (federal constitutional right to a public trial 

applicable to the states through 14th Amendment). 

On direct appeal, this Court concluded that the Constitutional rights 

were not violated because the public was excluded from a deposition, not a 

portion of the trial. However, the new evidence presented in the section 

above supports the conclusion that the State never intended to attempt to 

attempt to bring the witnesses back for trial. Instead, the deposition was 

part of the trial. Thus, the State misled both the trial court and this Court to 

conclude that the closed court hearing was merely a discovery deposition 

and not part of the trial. 

Further, the fact that the deposition was played during trial does not 

cure the error. One of the critical underpinnings of the right to a public and 

open trial is that it serves to discourage perjury. See Waller v. Georgia, 467 

U.S. 39, 46 104 S.Ct. 2210, 2215-16, 81 L.Ed.2d 31 (1984). See also, 

United States v. Brazel, 102 F.3d 1120, 1155 (11 th Cir. 1997) (public trials 

ensure participants act responsibly, encourage witnesses to come forward, 

and discourage perjury). That protection is virtually non-existent where the 

witnesses testified in a private setting and then were out of the country at 

the time the depositions were played at trial. 
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"Prejudice is necessarily presumed where a violation of the public 

trial right occurs." Easterling, 157 Wn.2d at 181, 137 P.3d 825. "The denial 

of the constitutional right to a public trial is one of the limited classes of 

fundamental rights not subject to harmless error analysis." ld. 

The remedy is reversal and a new trial.ld. at 174. 

Once again, new facts cast this claim in a different light and merit a 

different outcome. 

CLAIM No.7: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 
TO EFFECTIVE ASSISTANCE WHERE COUNSEL FAILED TO INVESTIGATE AND 

PRESENT AN ACCURATE TIMELINE WHICH WOULD HAVE BEEN 

COMPELLING PROOF THAT IT WAS IMPOSSIBLE FOR MR. HACHENEY TO 

HAVE STARTED THE FIRE. 

Mr. Hacheney could not have started the fire that caused his wife's 

death if he was either hunting or on his way to hunt. Thus, constructing an 

accurate a timeline was critical to his defense. 

Certainly, the State understood the importance of the timeline. The 

State alleged that Hacheney left home at 6:45 a.m. and arrived in the 

hunting blinds at 7:50 a.m. RP 5028. The State also argued presented 

evidence through a police officer that he made the drive from Hacheney's 

house to the hunting site in 51 minutes. Finally, the State argued that 

Hacheney and the two other hunters left the duck hunting site at 8:25, 

giving them approximately 30 minutes of hunting time, arriving at the 

restaurant where they ate breakfast and Hacheney paid the bill at 9:27 a.m. 

(as evidenced by a credit card receipt). According to the State's argument, 
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this timeline allows for Mr. Hacheney to have set the fire, met his 

companions and arrived at the hunting site prior to the break of daylight, 

spent time hunting, eat breakfast, and fmally for Hacheney to return to his 

now-burned house. 

In fact, the timeline is speculative and, more importantly, could have 

been easily contradicted by competent evidence. See Appendix D. 

While the defense theory also depended on the timeline, the defense 

case merely amounted to a weak criticism of the State's evidence in 

closing. RP 5102-04. The reason for the defense failure is simple. The 

defense failed to conduct the necessary investigation despite the repeated 

urgings of Mr. Hacheney and his father. 

Petitioner has now conducted the investigation that trial counsel 

failed to conduct. That evidence, which is admittedly difficult to explain 

and/or fully appreciate without the aid of a hearing, provides additional 

convincing evidence of Hacheney's innocence. If this evidence had been 

discovered and presented there is a reasonable likelihood that jurors would 

have reached a different outcome. 

It is important to begin by identifying the facts that are uncontested 

and beyond dispute. Those facts are critical to establishing the most 

accurate timeline possible. There are several: arrival in the hunting blinds 

20-30 minutes before daylight, the time that Hacheney paid for breakfast, 

and the time of the first 911 call reporting the fire. Hacheney uses those 
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uncontested facts as "markers" to aid in the most accurate determination of 

the time of the events that took place on the day of Dawn's death. 

Arrival in the Hunting Blinds: 

Establishing the time that Hacheney and the two other hunters 

arrived in the "hunting blinds" allows us to establish the time that 

Hacheney left his house. Obviously, according to the State's theory, 

Hacheney started the fire as he left. 

Phil Martini, one of Mr. Hacheney's hunting partners that morning 

and a witness for the State, testified that the group had been at the hunting 

site for 20-30 minutes when he saw two birds, but that it was not "fully 

daylight." RP 541-42. Thus, it is important to establish when it became 

"fully daylight." It is indisputable that "sunrise" was 7:58 a.m. that 

morning. However, it is also indisputable that "civil twilight" was at 7:22 

a.m. See US Naval Observatory Astronomical Applications Department 

(http://aa.usno.nayy.millcgi-binlaapap.pI). Before sunrise and again after 

sunset there are intervals of time, twilight, during which there is natural 

light provided by the upper atmosphere, which does receive direct sunlight 

and reflects part of it toward the Earth's surface. 

After his son's conviction in 2003, Mr. Hacheney's father traveled to 

the hunting site on December 29th and took pictures to establish how light it 

was at certain times. The images show the first signs of light 7: 11 a.m., 

"civil twilight" at 7:22 a.m., and that it was "fully daylight" by no later than 
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7:30 a.m. 
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The full photographic evidence is provided on an accompanying CD, 

part of Appendix D. 

If it was "fully daylight" by 7:30 a.m. (not 7:58-as posited by the 

State), then figuring in Mr. Martini's arrival time of20-30 minutes earlier, 

means that the hunters arrived at that place between 7:00 and 7:10 a.m .. 

This is 40 to 50 minutes earlier than the (largely unanswered and 

misleading) timeline presented by the State. 

Next, we work backwards in time to determine when Mr. Hacheney 

left his home. 

Evidence was readily available, but sadly uninvestigated and not 

presented, to dispute the police officer's testimony of 51 minutes. Google 

maps shows the distance between the Hacheney house and Indian Island as 

41 miles with a driving time of 1 hour and 14 minutes. This does not 

include the time to walk to the duck blinds which adds an additional 5-10 
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minutes. 

In fact, when Daniel Hacheney traveled the route with Gregg Olsen 

after trial, they drove the route and then walked to the duck blinds. The 

distance traveled was 42 miles. It took 1 hour and 25 minutes. Later, John 

Guinn, an attorney assisting on this case, traveled the route (quickly) with a 

videographer and recorded a total time of 1 hour and 14 minutes from 

house to duck blinds. Taking the shortest time and calculating from 7: 10 

a.m., Hacheney left home at 5:56 a.m.-at the latest. 

This information could have been extremely powerful if presented 

along with the testimony of defense expert, Jim White of Western Fire 

Center. After conducting extensive fire modeling, Mr. White concluded 

that the bum patterns in the house were consistent with a flash fire. RP 

4594. He further opined that the fire lasted about 20 minutes. RP 4599. 

Finally, Mr. White opined that "given the physics of this universe," ATF 

Agent Wetzel's smoldering fire theory could be conclusively ruled out. RP 

4562-63.2 

The fire was first reported in a "911 call" at 7: 13 a.m.. It was 

extinguished at approximately 7:25 a.m .. 

Using White's testimony, the fire started around 7:00 a.m. 

2 It is important to note that it is impossible to say that the jury verdict represents a rejection, in 
whole or in part, of White's testimony. For purposes of this ineffectiveness claim, Hacheney 
need only show a "reasonable probability" of a different outcome. 
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Thus, it was impossible for Hacheney to have started the fire. 

He had been gone from the house for over an hour. 

However, the timeline evidence fully supports Hacheney's 

innocence even using the testimony-presented by the State-of fire 

investigator Scott Roberts. After fully establishing Mr. Roberts credentials 

earned during 22 years of work involving nearly 2000 fires (RP 3421-23), 

Roberts testified that, although he could not give an exact duration time for 

the fire, his opinion was that it burned an hour or less. RP 3573, 3592-93. 

Utilizing Roberts' "up to one hour" opinion, the fire began around 

6:25 a.m .. At that time, Hacheney had been gone for at least 30 minutes. 

This evidence, even standing alone, could have easily created a 

reasonable doubt in the minds of Hacheney's jurors. Further, there was no 

tactical downside to it. Thus, counsel had a duty both to investigate and 

present this evidence. 

Effective assistance of counsel is guaranteed by the Sixth and 

Fourteenth Amendments of the United States Constitution and art. 1, § 22 

of the Washington constitution. Strickland v. Washington, 466 U.S. 668, 80 

L. Ed. 2d 674, 104 S. Ct. 2052 (1984); State v. Mierz, 127 Wn.2d 460,471, 

901 P.2d 286 (1995). To establish that trial counsel's representation was 

constitutionally inadequate, Hacheney must first establish that counsel's 

performance was deficient, and then demonstrate that the deficient 

performance was prejudicial. Strickland, 466 U.S. at 687, 104 S. Ct. at 
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2064. The measure of attorney performance is reasonableness under 

prevailing professional norms. Id. at 688, 104 S. Ct. at 2065. "Counsel 

has a duty to make reasonable investigations or to make a reasonable 

decision that makes particular investigations unnecessary." Id. at 691, 104 

S. Ct. at 2066. 

Over the last decade, counsel's duty to thoroughly investigate before 

making tactical decisions has been clearly defined. See e.g., Rompilla v. 

Beard, 545 U.S. 374 (2005); Wiggins v. Smith, 539 U.S. 510 (2003); 

Williams v. Taylor, 529 U.S. 362, 395-96 (2000). These three cases further 

elucidated the rule that counsel must conduct a competent investigation 

before making tactical choices, established in Strickland v. Washington, 

466 U.S. 688 (2000). 

The touchstone of the prejudice inquiry is the fairness of the trial and 

the reliability of the jury's verdict in light of any errors made by counsel. 

Id. at 696, 104 S. Ct. at 2069. The petitioner must show deficient 

performance which is "so serious as to deprive the defendant of a fair trial, 

a trial whose result is reliable." Id. at 687, 104 S. Ct. at 2064. If there is a 

reasonable probability that, but for counsel's act or omission, the outcome 

of the proceeding would have been different, the defendant was prejudiced. 

Id. at 694, 104 S. Ct. at 2064. A reasonable probability is a probability 

sufficient to undermine confidence in the outcome. Id.; Thomas, 109 

Wn.2d 222,226,742, P.2d 816 (1987). The Supreme Court clarified that a 
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"reasonable probability" of a different result is shown when the new 

infonnation "could reasonably be taken to put the whole case in such a 

different light as to undermine confidence in the jury verdict." Kyles v. 

Whitley, 514 U.S. 419, 435, 115 S. Ct. 1555, 1566, 131 L. Ed. 2d 490 

(1995) (footnote omitted).3 The Supreme Court in Kyles emphasized that 

materiality, or, here, prejudice, is not a sufficiency of the evidence test. 

Kyles, 115 S. Ct. at 1566. 

The "reasonable probability" standard has been uniformly described 

by courts around the country as "not stringent," requiring a showing by less 

than a preponderance of the evidence that the outcome of the proceeding 

would have been different had the claimant's rights not been violated. 

See, e.g. , Skaggs v. Parker, 235 F.3d 261, 270-271 (6th Cir. 2000) ("[A] 

petitioner [claiming error under this standard] need not prove by a 

preponderance of the evidence that the result would have been different, but 

merely that there is a reasonable probability that the result would have been 

different. "); Hull v. Kyler, 190 F.3d 88, 110 (3rd Cir. 1999) (the reasonable 

probability standard "is not a stringent one," and is "less demanding than 

3 Kyles argued the State had suppressed eXCUlpatory evidence in violation of Brady v. Maryland, 
373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). The Court's analysis of Brady "materiality" 
guides the prejudice analysis of ineffective assistance of counsel claims as the two standards are 
historically linked. The Supreme Court in Strickland relied upon the materiality prong of Brady in 
defining prejudice in a claim of ineffective assistance of counsel. Strickland, 466 U.S. at 694, 104 
S. Ct. at 2068 ("the appropriate test for prejudice finds its roots in the test for materiality of 
exculpatory information to disclose to the defense by the prosecution"). See also United States v. 
Bagley, 473 U.S. at 682, 105 S. Ct. at 3383. The Court in Kyles again acknowledged this 
connection between the two standards. Kyles, 115 S. Ct. at 1565-66 (relying on both Brady and 
Strickland and their respective progeny in defining materiality). 
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the preponderance standard") (citation omitted); Paters v. United States, 

159 F.3d 1043, 1049 (7th Cir. 1998) (Rovner, J., concurring) (the 

reasonable probability standard "clearly is less demanding than a 

preponderance of the evidence standard"); Belyeu v. Scott, 67 F.3d 535, 

540) (5th Cir. 1995) (under the reasonable probability standard, "the result 

of a proceeding can be rendered unreliable, and hence the proceeding itself 

unfair, even if the [error] cannot be shown by a preponderance of the 

evidence to have determined the outcome"). 

Like the other claims that depend on extra-record evidence both elements 

of Hacheney's Strickland claim-deficient performance and prejudice-must be 

measured at an evidentiary hearing. 

However, if Hacheney can prove at a hearing what he alleges in this 

Petition, he is entitled to a new trial. 

CLAIM No.8: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 

TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 

OBJECT TO DR. SELOVE'S TESTIMONY THAT DAWN HACHENEY DIED AS A 

RESULT OF BEING SUFFOCATED WITH A PLASTIC BAG, WHERE THAT 

CONCLUSION EXPLICITLY INCLUDED AN OPINION THAT Ms. GLASS WAS 

CREDIBLE, AND WHERE IT EMBRACED THE ULTIMATE ISSUE. 

CLAIM No.9: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT RIGHT 
TO EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL WHERE COUNSEL 

FAILED TO ASSIGN ERROR TO DR. SELOVE'S COMMENT ON DIRECT ApPEAL. 

Dr. Daniel Selove is a pathologist who testified to his opinion about 

the cause of Dawn Hacheney's death. Although he admitted the science 

supported two possibilities (undetermined and homicide), he offered a 
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definitive conclusion: "the cause of death is asphyxia by suffocation." RP 

1416. More precisely, he concluded that the cause of death was 

"suffocation by plastic bag." RP 1417; 1500. 

In offering this opinion, Dr. Selove repeatedly vouched for the 

credibility of Ms. Glass. See RP 1415-15 (Noting that he expressly relied 

on statements by Glass, "(a)nd because of reliance on those statements, I 

can exclude strangulation."). In summarizing the facts supporting his 

opinion, Dr. Selove prominently mentioned that "in fact, plastic bag 

suffocation occurred." RP 1500. 

Although the defense cross-examined Dr. Selove and established 

that if Ms. Glass was not truthful, then his opinion would change (RP 

1467), the defense failed to object to Dr. Selove's repeated incorporating an 

opinion regarding the truthfulness of Glass' accusation in his "medical" 

opmlOn. Further, in rebuttal, the State blunted the defense cross-

examination by once again asking Dr. Selove to comment on the credibility 

of other witnesses: 

Q. So, some of the facts that Mr. Talney asked you about, would 
those cause you to change your opinion at all as to the cause 
of death? 

A. No, none that I have heard today would cause me to change 
my interpretation of. .. the autopsy and investigative reports. 

RP 1500. 

Despite a solid line of cases condemning testimony that constitutes a 
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comment on the credibility of another witness, Hacheney's appellate 

counsel failed to raise the issue on direct appeal. 

Hacheney now raises this claim in two, alternate postures: 

ineffective assistance of trial counsel for failing to object and ineffective 

assist~ce of appellate counsel for failing to raise the issue on direct appeal. 

In each case, Hacheney must show a reasonable probability of a different 

outcome. What that means, practically speaking, is that he must undermine 

confidence in the trial outcome or he must show a reasonable likelihood of 

a different decision on appeal. The latter test is significant because, if the 

issue had been raised on direct appeal, the State would have had to 

demonstrate the harmlessness of the error beyond a reasonable doubt. State 

v. Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996) (A constitutional 

error is harmless only if the reviewing court is "convinced beyond a 

reasonable doubt any reasonable jury would reach the same result absent 

the error, and where the untainted evidence is so overwhelming it 

necessarily leads to a finding of guilt."). 

The case law is clear that testimony containing opmlOns on a 

defendant's guilt are unconstitutional. ''No witness, lay or expert, may 

testify to his opinion as to the guilt of a defendant, whether by direct 

statement or inference." Such an opinion violates the defendant's right to a 

trial by an impartial jury and his right to have the jury make independent 

evaluation of the facts." State v. Wilber, 55 Wn.App. 294,297, 777 P.2d 36 
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(1989) (quoting State v. Black, 109 Wn.2d 336,348,745 P.2d 12 (1987)). 

The case law also clearly shows that witness opinion as to another 

witness' credibility is improper. "[N]o witness may give an opinion on 

another witness' credibility." State v. Carlson, 80 Wn.App. 116, 123, 906 

P .2d 999 (1995). Comments on the credibility of a key witness may also be 

improper because issues of credibility are reserved for the trier of fact. City 

of Seattle v. Heatley, 70 Wn.App. 573, 577, 854 P.2d 658 (1993). This 

infringement on the province of the fact-finder is also an error of 

constitutional magnitude. State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 

1278 (2001). 

A "manifest error," an error that can be raised on direct appeal 

without a contemporaneous objection at trial, requires a nearly explicit 

statement by the witness that the witness believed the accusing victim. See 

State v. Kirkman, 159 Wn.2d 918,936, 155 P.3d 125 (2007). 

Hacheney satisfies that standard. Dr. Selove testified that Hacheney 

was guilty of murder. His words could not be more clear-"in fact, plastic 

bag suffocation occurred." RP 1500. It would be hard to imagine 

testimony that more fully embraced an opinion on guilt. 

Further, while Dr. Selove admitted that his opinion would change if 

Ms. Glass was not credible, he consistently vouched for her credibility, a 

necessary component to his conclusion. 

Frankly, Dr. Selove's testimony, like several of the State's 

44 



( ) 

professional witnesses, went beyond the limits of science. Rather than 

using his expertise to enlighten the jury and then entrusting them to make 

credibility determinations, he stepped far across the lines of science into 

advocacy. 

CLAIM No. 10: MR. HACHENEY WAS DENIED HIS SIXTH AMENDMENT 

RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL FAILED TO 

CROSS-EXAMINE Ms. GLASS REGARDING HER PLAN TO KILL HER 

HUSBAND WHERE THE EVIDENCE WAS ADMISSIBLE AND WHERE DEFENSE 

COUNSEL PROMISED TO PRODUCE IT FOR THE JURY IN OPENING 

STATEMENT. 

Sandy Glass was the singular key witness in this case. Not only did 

she testify that Hacheney confessed the murder of his wife to her-a highly 

contested point-her statement to that effect resulted in a number of the 

State's forensic experts changing their opinions, not because of some new 

scientific test, but based merely on her statements. Compare RP 1467 (Dr. 

Selove's opinion regarding cause of death relies "completely and solely on 

the statements of Sandy Glass"); RP 1493 ("on the basis of the autopsy and 

the toxicology alone, I would say that the cause of death and manner are 

undetermined. "). 

As her testimony revealed, Ms. Glass also had some unusual beliefs 

about "prophesies" from God. 

In short, Ms. Glass' testimony was critical, but her reliability was 

certainly not unquestionable. 

One prophesy "received" by Ms. Glass was that her husband was 
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soon to die. RP 69 (" ... her husband, Jimmy, was going to die, and that 

prophesy didn't just disappear, it continued, and she believed it."). This 

prophecy and Ms. Glass' reaction to it was central to the defense attack on 

her credibility. Very early in the defense opening, counsel told jurors about 

Ms. Glass' "prophesies" and her response-suggesting that Ms. Glass had a 

difficult time separating reality from her beliefs. See RP 67-70. 

RP69. 

Defense counsel then told Hacheney's jurors: 

The evidence will show, and it will come from Sandy's mouth, that 
she went so far as planning the death of her husband. It was going to 
be a car accident. 

Ultimately, the Court reserved ruling on the admissibility of this 

testimony. RP 102-07. Later in the trial, the defense sought to admit the 

evidence, noting: 

It was more than just a thought. She actually had a specific plan in 
which to kill her husband. 

RP 2157; CP 104. 

Then, quite inexplicably, defense counsel stated that he no longer 

sought to admit the evidence that co-counsel had explicitly promised 

Hacheney's jurors would "come from Sandy's mouth." RP 2158. Given 

this agreement, the Court excluded the evidence. RP 2173. In short, one 

defense attorney abandoned what Hacheney' s other attorney promised his 

jurors to produce and inferentially suggested was the most vital piece of the 
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defense attack on Ms. Glass' credibility. 

As discussed earlier in this Petition, the right to counsel includes the 

right to reasonable effective representation by counsel. Strickland v. 

Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); 

State v. Thomas, 109 Wn.2d 222,225-26, 743 P.2d 816 (1987). In order to 

prevail on an ineffective assistance of counsel claim, the respondent must 

meet the two part test set forth in Strickland: deficient performance and 

prejudice. 

"(L )ittle IS more damaging than to fail to produce important 

evidence that had been promised in an opening" because the ''jurors would 

believe, in the absence of some other explanation, that the witnesses were 

unwilling, viz., unable, to live up to their billing." Anderson v. Butler, 858 

F .2d 16, 17 (1 st Cir.1988). Of course, the ultimate question of ineffective 

assistance as a result of a broken opening statement promise to produce 

particular testimony from a particular witness depends on the facts and 

circumstances of the case. 

In Anderson, defense counsel in opening asserted that he would call 

a psychologist and a psychiatrist to testify that the "defendant was 'walking 

unconsciously toward a psychological no exit.. .. Without feeling, without 

any appreciation of what was happening .. .like a robot programmed on 

destruction.'" Anderson, 858 F.2d at 17. He failed to deliver any of the 

promised expert medical testimony. The court characterized the promise as 
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"dramatic" and the indicated testimony as strikingly significant. Id. at 18. 

In Duber v. Guarino, 293 F.3d 19, 28 (Ist Cir.2002), trial counsel 

"promised, over and over, that the petitioner would testify and exhorted the 

jurors to draw their ultimate conclusions based on her credibility." The 

petitioner's testimony would have sharply conflicted with the testimony of a 

main trial witness. Despite the repeated promises, however, the petitioner 

was not called to testify. The Duber court concluded that trial counsel had 

"structured the entire defense around the prospect of the petitioner's 

testimony that was never delivered." Id. 

It is true that Ms. Glass was called as a witness in this case. But, that 

is not the point. Instead, the defense theory in opening was that Ms. Glass 

was seriously psychologically confused, strongly suggesting that her claims 

about Hacheney's confession were simply a projection onto him of her own 

thoughts. Psychological projection (or "projection bias") is when a person's 

personal attributes, thoughts, and/or emotions are ascribed onto another 

person or people. In classical psychology, "projection" is always seen as a 

defense mechanism which occurs when a person's own unacceptable or 

threatening feelings are repressed and then attributed to someone else. 

This theory was certainly much more plausible than the State's claim 

that Hacheney's sexual indiscretions demonstrated his guilty knowledge. 

Indeed, Ms. Glass' testimony provided additional support for this theory 

when she was asked about the source of the "voice" she heard that 
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prophesized her husband's death. 

Q: Is it your own voice? 

A: Not that I am aware of. 

Q: Isn't it possible, ma'am, that these were your own private 
thoughts? 

A: It is certainly possible. 

RP 2389.4 

However, there were two critical elements to this theory-both 

promised in opening statements. Without the second element-the fact that 

Glass devised a homicidal plan-the projection theory utterly failed. See 

RP 5000 (State uses Glass' prophesy testimony against Hacheney). 

Ms. Glass' plan to kill her husband was admissible under a variety of 

theories. For example, it was admissible as part of one of the perceived 

benefits that Glass received from the State when she received complete 

immunity. Indeed, the only portion of her statement that even remotely 

suggests of criminal activity is her thoughts and actions relating to her plan 

to kill her husband. 

Like a number of the other claims raised in this petition, this claim, 

which is clearly not frivolous, can only be decided at an evidentiary 

hearing. However, at such a hearing Petitioner expects he will be able to 

satisfy both Strickland prongs. The defense failed to deliver what it 

4 Unfortunately, defense counsel also missed this perfect opportunity presented by the witness by 
moving on to questions about where and when Glass heard this voice in her head. 
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promised to Hacheney's jurors and what was the linchpin to evaluating 

Glass' credibility. This self-inflicted blow to the defense case undermines 

confidence in the outcome of the cas~specially where Hacheney's guilt 

or innocence turned so completely on this single witness. 

CLAIM No. 11 : THE INSTRUCTION WHICH TOLD JURORS THEY 
COULD CONSIDER HACHENEY'S "RELATIONSHIPS WITH WOMEN" AS 

"CONSCIOUSNESS OF GUILT" CONSTITUTED A COMMENT ON THE EVIDENCE 
IN VIOLATION OF ARTICLE IV, SECTION 16 OF THE WASHINGTON 

CONSTITUTION. 

CLAIM No. 11: THE "CONSCIOUSNESS OF GUILT" LIMITING INSTRUCTION 

VIOLATED DUE PROCESS BECAUSE MR. HACHENEY'S SEX LIFE HAD No 
PROBATIVE VALUE TO THAT ISSUE, THE INSTRUCTION WAS NOT CLEARLY 
PHRASED AS A PERMISSIVE INFERENCE, AND WHERE No CAUTIONARY 
LANGUAGE WAS INCLUDED IN THE INSTRUCTION. 

CLAIM No. 12: MR. HACHENEY'S FIFTH AND FOURTEENTH AMENDMENT 

RIGHTS TO DUE PROCESS OF LAW WERE VIOLATED WHEN THE TRIAL 

COURT, AFTER DECIDING TO GIVE AN INSTRUCTION ON "CONSCIOUSNESS 
OF GUILT," DID NOT FURTHER GIVE AN INSTRUCTION ON "MULTIPLE 
HYPOTHESIS," DID NOT REQUIRE THE STATE TO PROVE THE INFERENCE 
BEYOND A REASONABLE DOUBT, FAILED TO GIVE A CORRESPONDING 

"CONSCIOUSNESS OF INNOCENCE" INSTRUCTION, OR FAILED TO Do ALL OF 

THE ABOVE. 

CLAIM No. 13: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 
EFFECTIVE ASSISTANCE OF COUNSEL WAS VIOLATED WHEN COUNSEL 
FAILED TO REQUEST THAT THE "CONSCIOUSNESS OF GUILT" INSTRUCTION 
INCLUDE LANGUAGE STATING THAT THE INFERENCE WAS NOT 

MANDATORY, AND THAT WHERE THE EVIDENCE WAS SUSCEPTIBLE OF Two 

EQUALLY VALID CONSTRUCTIONS THE JURY MUST DRAW THE INFERENCE 

CONSISTENT WITH INNOCENCE. 

CLAIM No. 14: MR. HACHENEY'S SIXTH AMENDMENT RIGHT TO 

EFFECTIVE ASSISTANCE OF COUNSEL WAS VIOLATED WHEN COUNSEL 
FAILED TO REQUEST A CORRESPONDING "CONSCIOUSNESS OF INNOCENCE" 

INSTRUCTION. 
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After his wife's death, Mr. Hacheney had romantic relationships 

with several women, one of whom he eventually married. 

The trial court instructed Hacheney's jury they could consider 

Hacheney's relationships with other women as "consciousness of guilt." 

The instruction read: 

Evidence has been introduced in this case on the subject of the 
defendant's relationship with several women solely for the question 
of whether the defendant acted with motive, intent, premeditation, or 
consciousness of guilt. You must not consider this evidence for any 
other purpose. 

RP 4978. The instruction was created in part based on a limiting 

instruction offered by the defense. However, the defense objected to the 

"consciousness of guilt" language. Thus, the final instruction was crafted 

by the trial court. The defense failed to propose any additional limiting 

language. 

This instruction is highly problematic. It constitutes a comment on 

the evidence. It allows the jury to draw an impermissible and unwarranted 

inference. It fails to contain necessary limiting language. This is precisely 

why the State used the instruction to their great (unfair) advantage. RP 

5017. The State argued: 

ld. 

Here's where we get into the strongest mode of evidence, that is 
circumstantial evidence of consciousness of guilt, and the 
instructions do allow you to use the affairs and the relationships to 
look at this issue of consciousness of guilt. 
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In stark contrast to the instruction that Hacheney's jurors received, 

Washington law does not support a consciousness of guilt instruction even 

in what is usually thought of as the preeminent proof of consciousness of 

guilt-flight. See WPIC 6.21, comment ("It is the view of the committee 

that an instruction on flight singles out and emphasizes particular evidence 

and for that reason should not be given."); State v. Reed, 25 Wn. App. 46, 

604 P.2d 1330 (1979) (Even though a defendant's flight to avoid 

prosecution may be admissible evidence to prove guilt, it should not be the 

subject of a jury instruction). 

This is consistent with the common law rule that presumptions and 

inferences are generally not favored in the criminal law. See State v. Cantu, 

156 Wn.2d 819,826, 132 P.3d 725 (2006). For this reason, Washington 

cases strongly suggest that jury instructions should be written in terms of 

what the jury "may infer," rather than in terms of a presumption, even when 

the statute uses presumption language. See, e.g., State v. Johnson, 100 

Wn.2d 607,674 P.2d 145 (1983), overruled on other grounds in State v. 

Bergeron, 105 Wn.2d 1, 711 P.2d 1000 (1985). 

A permissive inference suggests a possible conclusion that the jury 

can reach if it finds that a predicate fact has been proved. Sometimes an 

inference is so apparent that it does not need to be, and should not be, stated 

for the jury. There are an unlimited number of inferences that jurors may 

make, yet these are not singled out for special jury instructions. Where a 
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Court singles out one or more permissive inferences in an instruction, it is 

likely that the instruction could be construed by jurors as a judicial 

comment on the evidence. Article IV, section 16 of the Washington 

Constitution strictly prohibits such comments. The harm, frankly, is even 

more pronounced where the inference is speculative, as it was in this case. 

Permissive inferences are constitutional only if fact B flows "more 

likely than not" from fact A. While the evidence is arguably relevant on the 

issue of motive, it is absurd to argue that the evidence proves or tends to 

prove "consciousness of guilt." The fact that Mr. Hacheney had several 

sexual partners after his wife's death is simply not the equivalent of post

crime flight, destruction of evidence, the creation of false exculpatory 

evidence, or threats made to silence a witness. See e.g., State v. Van 

Alcorn, 665 P.2d 97, 100 (Ariz. Ct. App. 1983) (noting that courts have 

approved consciousness-of-guilt instructions in cases involving flight, use 

of false names, disguises and other concealment, hiding evidence, and 

attempting to influence witnesses); Commonwealth v. Martinez, 769 N.E.2d 

273, 280 (Mass. 2002) (upholding consciousness-of-guilt instruction based 

on evidence that the defendant "fled, hid, made intentionally false 

statements, used a false name, destroyed evidence, or intimidated a 

witness"). 

However, the "limiting instruction" permitted Hacheney's jurors to 

consider this evidence as proof of guilt. Indeed, in cases in which the 
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inference is the sole and sufficient proof of only an element, a higher 

standard of reasonable doubt may well be triggered. See State v. Randhawa, 

133 Wn.2d 67, 76, 941 P.2d 661 (1997); State v. Hanna, 123 Wn.2d 704, 

710-11,871 P.2d 135 (1994); State v. Sandoval, 123 Wn.App. 1,5,94 P.3d 

323 (2004) (referring to opinions that have discussed a higher standard of 

reasonable doubt, but noting that the state Supreme Court has not yet 

applied it). That higher presumption should likewise be triggered where the 

Court is instructing jurors that they can draw an inference of guilt from the 

evidence. See Herring v. State, 501 So. 2d 19, 20 (Fla. 3d Dist. App. 1986) 

(defendant's behavior is circumstantial evidence probative of his 

consciousness of his guilt, and ultimately guilt itself, only when it can be 

said that the behavior is susceptible of no prima facie explanation except 

consciousness of guilt). 

Telling jurors that they can infer guilt from certain acts is much 

different from telling jurors that they can draw an inference of motive. 

Motive is never sufficient to prove guilt. Consciousness of guilt has only 

one implication. 

Mis-instructing jurors on perlTIlSSIVe inferences can raise other 

problems as well. When a trial court gives such an instruction, either on 

request or on its own motion, the court must be careful to instruct the jury 

correctly as to the limited purpose for which the evidence is admitted. 

United States v. Back, 588 F.2d 1283, 1287 (9th Cir. 1979). An improper 
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limiting instruction may even enhance prejudice to a point where unfair 

prejudice outweighs probative value. Id. at 1287. 

Hacheney raises a constitutional challenge to this instruction. Thus, 

this court must determine ''whether the ailing instruction by itself so 

infected the entire trial that the resulting conviction violates due process." 

Henderson v. Kibbe, 431 U.S. 145, 154,97 S.Ct. 1730, 52 L.Ed.2d 203 

(1977) (quoting Cupp v. Naughten, 414 U.S. 141,147,94 S.Ct. 396,38 

L.Ed.2d 368 (1973)). In such cases, the question is "whether the ailing 

instruction by itself so infected the entire trial that the resulting conviction 

violates due process, ... not merely whether 'the instruction is undesirable, 

erroneous, or even 'universally condemned." Henderson v. Kibbe, 431 U.S. 

145, 154, 97 S.Ct. 1730, 1736-37 (1977) (quoting Cupp v. Naughten, 414 

U.S. 141, 146-47,94 S.Ct. 396,400 (1973). 

Moreover, in deciding whether an instructional error violates 

fundamental fairness, i.e., whether it rises to the level of constitutional error 

the court must consider the instructional error "in the context of the 

instructions as a whole and the trial record." Estelle, 502 U.S. at 72, 112 

U.S. at 482. "When the claim is an instructional error '[w]hether a 

constitutional violation has occurred will depend upon the evidence in the 

case and the overall instructions given to the jury." Villafuerte v. Stewart, 

111 F.3d 616,624 (9th Cir. 1997) (quoting Ducker v. Godiner, 67 F.3d 734, 

745 (9th Cir. 1995)). See also Meeks v. Moore, 216 F.3d 951,969 (11th 
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Cir. 2000) ("In determining whether a state jury charge was deficient, 

federal habeas courts are required to examine the instruction in light of all 

the instructions and indeed all of the trial, to determine if any prejudice 

occurred from the instruction given."). Among other things, the court may 

consider counsels' closing arguments in determining whether the 

instructional error rose to the level of a constitutional violation. See 

McLaughlin v. State Farm Mut. Auto. Ins. Co., 30 F.3d 861, 868 (7th Cir. 

1994) (considering counsels' arguments in determining sufficiency of jury 

instruction). 

If this Court considers the instruction together with the State's 

capitalizing on the instruction during closing, the Due Process violation 

becomes both obvious and overwhelming. 

Given the Court's decision to give the "consciousness of guilt" 

instruction, defense counsel had every incentive to restrict or limit it. For 

example, the defense should have proposed additional language: 

If two inferences can be drawn from defendant's conduct, one 
consistent with innocent purpose and one consistent with 
consciousness of guilt, you must draw the inference consistent with 
innocent purpose. Such evidence of consciousness of guilt may be 
used to strengthen other evidence of guilt. However, evidence of 
consciousness of guilt is not sufficient, in and of itself, to convict 
the defendant of any crime charged in the indictment, nor does it in 
any way shift the burden of proving the defendant's guilt beyond a 
reasonable doubt from the prosecution. 

Moreover, defense counsel could have sought a corresponding instruction: 

There has been evidence presented that Mr. Hacheney voluntarily 
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spoke to investigators about the fire and his wife's death. You may 
consider whether Mr. Hacheney's cooperation with the 
investigation indicates consciousness of innocence on his part. 

See Commonwealth v. Porter, 429 N.E.2d 14, 19 n.10 (1981). 

Indeed, other actions and statements by Hacheney after his wife's 

death provide stronger support for a "consciousness of innocence" 

instruction than Mr. Hacheney's sexual history. For example, Hacheney 

indicated that he felt responsible for his wife's death because he had not 

installed fire detectors in the house. 

In sum, the "limiting" instruction produced the opposite effect. 

Allowing jurors to use this evidence as proof of guilt constituted a comment 

on the evidence; singled out an improper purpose and gave jurors and the 

State the "green light" to use the evidence for this purpose; and violated 

due process. Given the trial court's erroneous decision to give the 

instruction, the defense was ineffective for failing to propose an instruction 

that would have either properly guided jury deliberations or an instruction 

that would have permitted the opposite inference. 

No matter how this claim is framed, Hacheney was unfairly 

prejudiced. 

CLAIM No. 15: CUMULATIVE ERROR 

Where the cumulative effect of multiple errors so infected the 

proceedings with unfairness a resulting conviction or death sentence is 

invalid. See Kyles v. Whitley, 514 U.S. 419, 434-35, 115 S. Ct. 1555, 131 
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L. Ed.2d 490 (1995). As the Ninth Circuit pointed out in Thomas v. 

Hubbard, 273 F.3d 1164 (9th Cir.2001), "[i]n analyzing prejudice in a case 

in which it is questionable whether any single trial error examined in 

isolation is sufficiently prejudicial to warrant reversal, this court has 

recognized the importance of considering the cumulative effect of multiple 

errors and not simply conducting a balkanized, issue-by-issue harmless 

error review." Id. at 1178 (internal quotations omitted) (citing United States 

v. Frederick, 78 F.3d 1370,1381 (9th Cir.1996)); see also Matlock v. Rose, 

731 F.2d 1236, 1244 (6th Cir.1984) ("Errors that might not be so 

prejudicial as to amount to a deprivation of due process when considered 

alone, may cumulatively produce a trial setting that is fundamentally 

unfair."). 

It is also overwhelmingly clear that a Sixth Amendment claim of 

ineffectiveness must be analyzed cumulatively. Williams v. Taylor, 529 

u.S. 362 (2000). A defendant may prove that he has suffered ineffective 

assistance of counsel based on the cumulative effect of errors. See Wade v. 

Calderon, 29 F.3d 1312,1319 (9th Cir. 1994), cert. denied, 513 U.S. 1120 

(1995). "In analyzing prejudice III a case in which it is questionable 

whether any single trial error examined in isolation is sufficiently 

prejudicial to warrant reversal, this court has recognized the importance of 

considering the cumulative effect of multiple errors and not simply 

conducting a balkanized, issue-by-issue harmless error review." Thomas v. 
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Hubbard, 273 F.3d 1164, 1178 (9th Cir. 2001) (internal quotations 

omitted), citing United States v. Frederick, 78 F.3d 1370, 1381 (9th Cir. 

1996); see also Whelchel v. Washington, 232 F.3d 1197, 1212 (9th Cir. 

2000) (noting that cumulative error applies on habeas review); Matlock v. 

Rose, 731 F.2d 1236, 1244 (6th Cir. 1984) ("Errors that might not be so 

prejudicial as to amount to a deprivation of due process when considered 

alone, may cumulatively produce a trial setting that is fundamentally 

unfair.") . 

There are two primary types of errors in this case that must be 

measured cumulatively. First, the several claims of ineffectiveness 

resulted in a much weaker case presented on Hacheney's behalf than 

reasonably competent counsel would have presented. Counsel's errors 

simultaneously made it easier for the State to convict Mr. Hacheney. 

In addition, the failure of many of the State's forensic experts to 

confine their testimony to the limits of science was highly prejudicial. The 

State's forensic experts vouched, both explicitly and implicitly, for the 

reliability of the work of other scientists where they had no personal 

knowledge of that work and, at least in the case of Dr. Logan, without 

mentioning the problems that he knew existed. In addition, Dr. Selove 

self-appointed himself judge and jury and told jurors that his expertise as a 

pathologist led him to one, sure conclusion: Hacheney suffocated his wife. 

Not only was Dr. Selove wrong, he opinion far exceeded the usefulness of 
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the medical expertise he legitimately could offer. 

2. Requisite Showing Necessary for an Evidentiary Hearing 

Because most of Hacheney's claims are based on extra-record 

evidence, he begins by describing the low threshold showing required in 

order to merit an evidentiary hearing-a threshold showing that he has 

clearly satisfied. 

After a PRP is filed and briefed, the "Chief Judge determines at the 

initial consideration of the petition the steps necessary to properly decide 

on the merits the issues raised by the petition. If the issues presented are 

frivolous, the Chief Judge will dismiss the petition. If the petition is not 

frivolous and can be determined solely on the record, the Chief Judge will 

refer the petition to a panel of judges for determination on the merits." 

RAP 16.l1.5 The rule further provides: 

If the petition cannot be determined solely on the record, the 
Chief Judge will transfer the petition to a superior court for a 
determination on the merits or for a reference hearing. 

Id. Thus, the Chief Judge has the option of sending the entire PRP to the 

trial court for both an evidentiary hearing or referring those issues based on 

contested extra-record facts to the trial court for the conduct of an 

evidentiary hearing and entry of factual findings. In the latter case, this 

Court then applies those factual findings to the applicable law. 

5 Although not defined in the rule, frivolousness is generally defined as "wholly without merit." 
This petition is clearly far from frivolous. 
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As a threshold matter, the petitioner must state the facts underlying 

the claim of unlawful restraint and the evidence available to support the 

factual allegations. RAP 16.7(a)(2)(i). Bald assertions and conclusory 

allegations will not support the holding of a hearing. See In re Williams, 

III Wn.2d 353, 364-65, 759 P.2d 436 (1988). Thus, a mere statement of 

evidence that the petitioner believes will prove his factual allegations is not 

sufficient. 

Rather, with regard to the required factual statement, the petitioner 

must state with particularity facts which, if proven, would entitle him to 

relief. Where Petitioner's allegations are based on matters outside the 

existing record, the petitioner must demonstrate that he has competent, 

admissible evidence to establish the facts that entitle him to relief. Where 

facts are outside of the trial record and especially where the facts are 

disputed and/or involve credibility determinations, the need for an 

evidentiary hearing is at its zenith. See Frazer v. United States, 18 F.3d 

778, 784 (9th Cir.I994) ("Because all of these factual allegations were 

outside the record, this claim on its face should have signaled the need for 

an evidentiary hearing."). Borrowing from the analogous habeas standard 

(a comparatively higher standard), in showing a colorable claim, a 

petitioner is "required to allege specific facts which, if true, would entitle 

him to relief." Ortiz v. Stewart, 149 F.3d 923,934 (9th Cir.I998) (internal 

quotation marks and citation omitted). 
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Once the petitioner makes this threshold showing, the court will then 

examine the State's response to the petition. The State's response must 

answer the allegations of the petition and identify all material disputed 

questions of fact. RAP 16.9. In order to define disputed questions of fact, 

the State must meet the petitioner's evidence with its own competent 

evidence. If the parties' materials establish the existence of material 

disputed issues of fact, then the superior court will be directed to hold a 

reference hearing in order to resolve the factual questions. 

In short, the purpose of a reference hearing is to resolve genuine 

factual disputes, not to determine whether the petitioner actually has 

evidence to support his allegations. An evidentiary hearing plays a central 

role in sorting through and ensuring the reliability of the facts upon which 

legal judgments are made. 

Once briefing is complete, this Court should decide whether any of 

Mr. Hacheney's "record based" claims merit reversal. If any such claim 

merits a new trial, then an evidentiary hearing is not necessary. Next, if the 

State fails to dispute the facts of any extra-record claim, then the Court 

should decide whether that claim justifies relief. Finally, the Court should 

remand any disputed claims for a hearing. 
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D. CONCLUSION AND PRAYER FOR RELIEF 

Based on the above and after the completion of an evidentiary 

hearing, this Court should reverse Mr. Hacheney's murder conviction and 

remand for a new trial. 

DATED this 22nd day of June, 2008. 

Respectfully Sub 

/\ 

Law Offices of Ellis, Holmes 
& Witchley, PLLC 
705 Second Ave., Ste. 401 
Seattle, W A 98104 
(206) 262-0300 (ph) 
(206) 262-0335 (fax) 
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"I -

DECLARATION OF 

NICHOLAS DANIEL HACHENEY 

I, Nicholas Daniel Hacheney, declare the following: 

On December 26th 1997,· I woke up at approximately 5 :00 am and got ready 

for a hunting trip with Phil Martini and Lindsey Smith (now Latsbaugh.) I 

gathered up my hunting gear and I took our dog, Hope outside and let her run and 

then put her in the kennel in my Jeep. I then loaded the gear in the Jeep and left. 

The last time I saw my wife, Dawn Hacheney, she was alive and sleeping in bed. 

She woke up momentarily when the alann clock went off, I gave her a kiss 

goodbye, she said goodbye and then went back asleep. I did not murder my wife 

and I did not light our house on fire. 

To the best of my recollection I left the house sometime around 5:30-5:45 

am. After leaving the house I went to the nearby Texaco station and bought a cup 

of coffee. My wife did not drink coffee and we did not have a coffeepot in the 

house. Upon arriving at the Hood Canal Bridge, I got out of the Jeep and walked 

over to Phil Martini's truck. We talked for a few minutes and I explained the 

route we would be going. We discussed all riding together in my Jeep but Phil 

had his young dog along and so he followed in his truck. Lindsey got in the Jeep 

and we drove to Indian Island. When we arrived at the parking lot we got out and 

let the dogs run a little bit. It was still dark when we were in the parking lot. As 



Phil was a relatively new hunter, we talked about what we needed to do once we 

got out to the blinds. Phil changed the choke on his shotgun. We then walked 

down to the hunting blinds. I put Phil and his dog in one blind and I went to the 

other blind with my dog. Lindsey came with me. It was just starting to get light 

enough to see when we got to the blinds but it was still well before shooting light. 

We hunted for awhile (probably an hour or so.) It was one of those days when 

very few birds were flying and eventually Lindsey and I walked back over to 

Phil's blind and we all discussed going to breakfast at the Chimacum Cafe. We all 

agreed to go to breakfast. 

We then walked back to the vehicles and drove to Chimacum. When we 

got there it was closed so we decided to try Mitzel's restaurant in Poulsbo. When 

we got to Mitzel's I told Phil and Lindsey that I couldn't stay long because I had 

promised to open presents with Dawn that morning. I don't remember what I 

ordered but it probably was something like a Danish and coffee because both 

Lindsey and Phil ordered full breakfasts and the bill for all three of us with tax and 

tip only came to $21.67. After awhile I said I needed to get going and paid the bill 

and left. 

Upon arriving at my house, there were fire engines parked in front. An 

officer came to my door as I got out of the Jeep and I told him this was my house. 

He took me to a woman (Jane Jermy) who sat me on the back of the fire truck and 

told me that they had found a body in the house. She asked me who was in the 

house and I said my wife Dawn was. When I realized that Dawn was dead I , 



-
collapsed onto the street and began crying. Ms. Jenny helped me back onto the 

truck and asked if there was anyone she could call for me. I asked her to call my 

Pastor. 

In the days that followed my wife's death, I had numerous conversations 

where I stated that I felt that her death was my fault. One of the issues that came 

up was the fact that the house did not have smoke detectors. We had been 

remodeling the house and I had not installed the smoke detectors. I felt that the 

fact that the house was in disarray and we didn't have smoke detectors contributed 

to the fire. 

At the time we were part of a fundamental charismatic church that believed 

that when bad things happened, it was God's punishment. The church was in the 

middle of a major power struggle between the senior pastor and the 

apostle." 

Approximately 4 months prior to Dawn's death, I had an affair with a 

woman named Sandy Glass. I had confessed that affair to Dawn and we were 

working on dealing with it. I had not told anyone else about the affair. As I was a 

pastor in the church, we were trying to extract ourselves from the church without 

having it turning into a huge scandal. The church regularly ex-communicated 

people in a very public and painful way and we did not want to go through that. 

In the weeks following Dawn's death I told Sandy Glass that I felt that it 

was my fault that Dawn died, that if I hadn't had an affair and had taken care of 

the house and my wife that she would still be alive. Sandy Glass said that she had 



( 

.received "prophecies" from God that Dawn was a lamb and that it was all part of 

God's plan and that we were now free to "take the land." She told me that the 

angel Gabriel was living at her house and that all of what was taking place was 

ordained by God. I told her that I didn't believe that. (Much of what Sandy Glass 

testified to at trial, regarding these conversations, took place after Dawn's death 

but it was portrayed as having taken place before.) Sometime after that, Sandy 

Glass came to me and told me ·that her husband was going to die soon and that 

God had shown her how it was going to happen. I told her that I didn't believe 

that God worked that way and that it was all just fantasy. I had little or no contact 

with her after that. I certainly did not tell her that I committed murder or that I had 

anything to do with the fire. 

I soon quit my pastor job and left the church. In the months that followed 

my wife's death, I made a complete mess of my life. I got drunk almost daily and 

slept with anyone that was willing. It was an extremely painful and confusing 

chapter of my life and I have a lot of regrets for my actions during that time. 

Much of that time I spent looking for answers and trying to find some meaning to 

all that had happened. I was deeply ashamed of the choices that I made and I kept 

it all secret. 

I eventually extracted myself from that cycle and got my life back on track. 

I had no contact with Sandy Glass until the summer of 200 I when it was brought 

to my attention that she was going to make the news of our affair pUblic. I 

contacted her by phone and asked her why she was choosing to come forward with 



-
the affair now. She kept saying "it's the truth." I told her that it was going to hurt 

a lot of people and it seemed like it was more about hatred than the truth. She the 

stated that she was having the investigation into Dawn's death re-opened. I asked 

her what she was talking about and she said that she knew that Dawn had not died 

in the fire. I then asked her if this was something that God had revealed to her. 

She said that God was truth. I hung up the phone. Later that night I received a 

phone call in the middle of the night from a man (later identified as Sandy Glass' 

boyfriend) who had a bunch of threats. 

The next day I contacted an attorney friend of mine and asked for his 

advice. He said to ignore it and to avoid any contact with those people. The news 

of the affairs eventually did come out and I dealt with all of the fall out from that. 

I did not hear anything else until Sept 12th 2001 when I was arrested and charged 

with murder. I have protested my innocence from day one until today. I was 

offered a plea bargain for 7 years and I refused it even though I was being 

threatened with the death penalty. 

I am not guilty of murdering my wife and I did not set fire to our house. 

I declare under penalty of perjury pursuant to the laws of the State of Washington 

that the foregoing is true and correct to the best of my knowledge. 

Nicholas Daniel Hacheney Dated June 16, 2009 
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IN THE DISTRICT COURT OF KING COUNTY FOR. THE STAtE 0):' WASHINGTON 

EAST DIV ISION, REDMOND COURTHOUSE 

STATE OF WASHINGTON, ) Case No. C00627921. ET AL. 
) 

Plaintiff. ) ORDER GRANTING DEFENDANTS' 
) M01iON TO SUPPRESS 

'Vs. ) 
) 
) 
) 

AliMACH. SANAFTM. ET AL. ) 

D"renciants 
) 

Each oftne DcfenuiUlt5joincd in this motlon ask: that this t1)1l;I" judie panel oftl1c King 

County District Court suppress the Defendants' bru.tb ~ readings, arguin.g that the W/l~hingtoD 

State T()xicology LahomOJ)' (WSrL) engaged io practices whioh Were both fraudulent imet 

sci.:nliftclllly unacccpt<\blc. The State, while agreeing that many of the activities oftne WSTI_ 

were uoacceptAble, ~cs tMt suppreslrlon is not the appropriate romedy. both bcca.u.~c nom: of 

tbe Ocfendanb' tes~ W\;fC directly a.1Icctec\ at any critical point and beoau~c the t~sue~ TlIiscd by 

the Dcl'Gndants could ~ r.used before eath trier of fact and ¢ven their BDpropriatc weight. 

}lor the rCllS()I\:i stated in tltis Order, th.e breath t&sts in each of the Defc:ndanll" r-"l~ are 

lIuppress"d. 

Each of the Defendants herein were arrestc:d for an olcohol rclalr.cl traffic offensc, md 

each submitLed to a test ofhiB or her breath ai, thr. r~quest of the arresting offioer. These tests 

ORD1':R rH' SUPPRESSION ~ 1 
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weru pertonned on the l)atamasier or DatanuJitet ClJM machines looated throughnllt King 
1 

2 
CO\lIlty and Washington, 

:3 
These irutrumonts operate unrlc:r fbI:: prinelp:\! of compariug the unknown (the hrl'll'th of 

the at're3tec) III .... known standard of :ucohollo mea3'UTC the limn lint of nlcohol in the breath, 

5 There are multiple check! Ilcrtonnr-n by the inS'trument to ascertain the ClCCUIIlCY of the result, 

OTle of the checks is lobe extemalatandlll'd, which mcasuros the headspar.e alcohol vapor content 

7 ofm external simulutor !lohltion (field solution). This lIollltion is a mix:ture ofethanol and w"t~ 

8 in !.I. known quan1ily prepDreO by the WSTL. 

1'h8&e instrumcnt!:l are periodically r.hl'l(".kecl, calibra1.ed ami mainta.ined by the W6:lhinst0 

10 
State Patrol Breath Test Section (breath test sectio~). For this pUl'pOse they aJso lise solution~ of 

11 
ethanol and water prepared to known $tandmls by the WSTL (QAP solutions). 

12 
The I'tQC«lurc rnr preparation ofQAP lUlU field simullltOr solutiOlU is SCI. fOT1.h .in 

13 

lot 
prmocols created and/or promulgated by the Stat~ Toxkol!leillt, lli. Barry Logan. An analyst 

15 
mixes the solutions according tn t.h~ protocol, an(j then each of 16 analyst~ test the solution,,)'y 

t6 pr!:pll.ring vials of the mixtill"V a.n4 6ubntittin~ them to hcad~~ Gas chromatography along with 

1'1 control vials and blank vials. The no:.~ults are recorded fur each analyst, and ultimately pUbli5hcrl 

18 tn thfl web for access by the publk The malysu then "certify" that they have perfcnned the 

19 tests, and that the re51.11t3 as publi.5hcd are correct These certifications are intettded to be u~d in 

20 court in lic;u nfJive testimony by the toXicologists. 

21 

22 
Thi~ tbrcc j ut\er. Pllnel has fOund many irregularities in the preparation. usc and 

23 
documentari0l1 of these solutions lind wsU, tlS oSc;t forth below: 

24 
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F.lec Cc.:rtificationll 
1 

l! 

3 

4 

~ 

IS 

1 

6 

9 

10 

11 

12 

13 

14 

l.!\ 

'.fi 

1.'1 

1.11 

l.'l 

'0 

n 

L Ann Marie Gordon (AMO) became lab mal!aeet at WSTL by apJ'loinflT\r.nf nfDr. 

Logf1ll. 

2. AMG lnfonned Dr. Logan that her predccc3!lor fl., lab mana~e[ had cngagt:d in a 

practi~ of hlrVing ather toxicologistS prepare and test simulator solutions for him and 

yet ~ertlry that he lad prepared BIld tested the simulator solution~. 

1 AMG told Dr. Logan that IShe dirt not 1'IJ1T'rt:lve of this procedure and was lben also 

informeo by Dr. Logan that it was not llCCepta'olc for a toxicologist to engDgC in thi$ 

praotice. 

4. Nonetheless. AMG did ensage in lhis practice beginning in 2003. Ed Formoso was !l 

lab supervisor; he prepared and ~d simulator solutinl1~ fi,r AMG from 2003 to 

2007. Thi~ involved 56 simulator solut.ion Le~;t!i, 

S. Each test W!Ul accompanied by a CrRLJ 6.13 ccrtmcatiQJl that AMO h~ prrrfrmned 

the te:n IIml fhllt the:: test was accurate and correa. 

6. Melj~s" Pl;lmoortOll was the quality control manogcr Ilt the WSTL during i11Jill1 of this 

time, and knC'W thilt AMO wa., nnt pcrronninE tests but was certifying them. 

7. This deception was uncovered aftcrtwo anonymous tips recoivod by the Chjetofthl.: 

Washington Sta.te Patrol. 

8. The first was received OD March 15, 2007. Dr. Logan was clirected by A9Si~t Chic 

Beckley to it\Ve3ligt\tc this complaint. 

9. Dr. Logan directed AMG and Formoso to investigate the complaint. 

10. AMG and Fonnoso discussed the prooedure and Qgrec:d that Formoso would 1'\0 

longer pe;r(nnn ~~~ nn lu:hliLfuf AMO. 

ORDER or SUPPRESSI~N - 3 
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l. 
11, AMO informed Dr. Logan that she did Dot perform ilia teats Qfthc .;o\ution!'O blrt that 

~ru: :siglled the forms indicatin~ that she did. 

11. AMG and FonnoS() prepan;d Il rr:pon statlng lbat there was no problem with the 

CXirtifiCiltioDS lUU1 that no solution bad left 1hc lab with 1I.'Il ~t so1'ution ill 20 

5 yeats. 

13. Dr. Lu8'Ql. AMG and Formoso knew, or should MVC known, that this report Wl!S 

"I 
i nC(-'!tect and mi:llelldine. but took no steps. to coucct it or provido for anoth .. r 

ID'V(:stigcrtion. 

14. Melis~ l'emberlon had run via.b ]'ITIOPIllT-D fur AMG by FOrolOSo through the gas 
10 

chromatograph idong with ~r own samples, knowing that thClIC: were 10 be attributed 
11 

12 
1n AMG, !lnd that AMG would 3ign ccrtitic4ic! i111e~ing thal she did the re£ts. 

13 
15. Dr. Logan W\J.':I !1WAte ofthill. by AugUSt of2007, 

u 16. OR. Logan and Pemberton both tlllStificd under oath that nn nne other than Porrno~ 

lS ever ran le81~ for AMG. 

16 DdcdiYe :and RrroneoUJ C'ertifi~Sltion Procodurlll 

17 
17. The software l.l8\Kl to pcrfunn cah:lllllt1ons for lIim,wl:Ltor solution work8heetl5 WM 

18 

19 
dcfc:ctiVC'; fmm its inception in that it omitted the fourth data cnfIy from the foUIth 

toldcologist who p!:IrIormcd the tests. 
20 

21 
IS. Beginn.ing in AuguSl200S a change in the sofuvru-e I'Cllulted in a faiJuro tn indn,de 

22 data from 4 of the 16 toxioologi9ts perfOrming tMl~ ;" ... .alcuJntions to mablish 

23 accuracy. 

19. lah pmtn('.ols require:: the inclusion of IIlI an8.1y~~' data in these calculations. 

2S 
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20. No one cbecked the software program to A3ccrtzlin IlCCUflU";Y ,ll1[1 compliance with 

protooob. Theff. W7I. ... no procedure or protocol propounded to oheek Or verify 

software used by the WSTL. 

21. ArulIY3l.'\ w<= "CIt trained or directed to check me cal culation!; perfurtncd by the 

5 software. 

22. Analy~ regularly !'iigned cleclBIatiOD! which $tated lh~ mean concentra.tion of alcoho 

1 in the solutions. These deClIIl~tione were prepared by support lltaff. ISml W~~ r1.nf 

ohecked for acc\m:II':Y hy i.hrll\n!llyst5 before slsning. In III least ,ix instances these 

9 
dcclar-alions were in errol'. At lest one analY9l11igned them a second time still 

10 
reflecting the CllTOfS. 

11 

12 Sofnvllre l<'IlJlurr!, Hum"-D Il:rror, Equipment M .. lfuD~tion aDd Violatioo of Proiocoh 

13 23. The softwat'(. u~ed for calc\llationll to dtitenninc the acceptability ofsimuJalOr 

solutions was developed by cornp\lter programmer(&) withinlho Washinp;ton State 

15 patrol and WIlA not IItlbj~ct to ngcrous te6lini and/or ohocking $Uch tha1. ~uh~"ntt,.J 

16 ators rc~ulttXIlfT\rl ~i~iti(llmt data was deleted from calculations, 

l7 
24. No procedure or protocol witlllo the WSn, reqnired tltis sofiW8IC to be validated for 

18 
I10CUfflCY or fitness fer purpnl'iC, and no Cab personnel conducted such testin8 at 

19 
anyLime, (]or vel'lflcd that the data .prexi-uced was correot. 

20 
25. BuuIl! b~od on sofiwlm: misadculntiOl1Jl eJC1.oIfr.rl wifhin almos1 all field simulator 

21 
solution certinC!Qllon~ issued between August 2005 and August 2007. At least one 

2J 
Qi\P solution we!! similarly affected. 

24 1.6. Wbt.:n analysts conducted gas chromllto8t'aph tests, the machine printed re9ull.s 

25 automatically. 'lbese were maintained in the: tcst file5. Thereafter (sometimes weeks 

O~Dr.R OF SUPPRESSIO~ - 5 



0'1/30/2008 15:09 FAX 20B4B422Bl- \ 
THE SEATTLE TIMES () 

l 

:2 

4 

15 

1 

II 

9 

10 

11 

12 

13 

H 

15 

16 

1"1 

19 

19 

20 

21 

22 

23 

2-4 

25 

after), worksheets WCrC prepared hy support personnel dotailing the te3ting re~lllts fol' 

each toxicologist. Thereafter analysts signed the wor](:.;hl".r.U to acknowledge their 

correctness. The:se worksheet" were IlOt che<:k.ed a~ainst the orie,inAl chrcT)1Il~nBfllPhs 

to dch~n'Tlinc if they were acc:Ul'llto wfore signine,. and incorrect dau was in fact 

inserted inLo ~ome wockshccl", These wor1(s.heetl: were po.stod to the web and ~licp. 

Ul'nn in ~t.e.rmlnlng the accuracy and precision of the brcaftt resting machines in the 

field. 

27. Doclariltions by toxiCologist!; for certificilticm of the solution~ lln: prr.pared by suppon 

personnel and then given to Analyst8l.o .!IiV'. sometimes weel:s after the actual te5\ing. 

Thooo were: not r.hC":ck.ed against chromatographs Or worbhcetl! to in~urc accuracy. 

'There: wlIl'e at least 150 instan()l;~ of simil;u- non-lioft.ware related erron committed by 

ano.lY$Ul nnd rcv~lcd in the record. These include: 

a. Entering incol'l'Cct data into certification ~pteI:Id.!hcet.'1 rOT lISC in calculations to 

detarmilW mean :solution vlllur~ Rnd compli~c.e with protoools. 

b, Enterin8 incorrect test vlllu\)~ for controls. 

c. Elllaring c1ata for the wrane ~nllltions into certification spre ... d.sheet5. 

d. Si,enine cir.d!lTll.tians indicating t~sting of the 3Olution prior to the :o;olution even Oeing 

prepared. 

c. Signing dcda.ri.tt.iOfls indicating \.bat n. 8oJulion had been testtd befurc th~ t.r:. .. ting had 

Iaken place. 

f. InClCrreot daLe:! for tc~tint: /IIldfor Signing of acclarations. 

211. Thr. WSTI. was equipped witb l!evenl) gel! chrorrutttJgraph mach.ines fur use by the 

analy~lll. A machine thi11 IIlalfuncdoned w.u; not re.pllired or maintained adequately 

ORDF.R OF SI1PI'R1"~".'i'CON - 6 
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and this rugulllKl in difforent operational DOd ml:G3urmncnt cha1'tlcmrt~cs M.d 
1 , 

abnormal vlInlltionl!: in readings. Tbe m.achioe remained or1lino for some time even 

J tbau8h Individual toxicologists knew that it WC3 not functioni ne prtT£Irlrly. On«: 

4 repaired lhi" ... hnol'T1lNit)' clisoppeSll'ed. 

5 
bDpropeJ' EYidentiAry l"roc.,clQrlll 

6 

., 
8 

10 

11 

12 

13 

14 

lS 

l6 

17 

18 

19 

20 

23 

25 

29. In 20041.h~ WulUngton State Patrol conductal 811 internal. audit nfthe WSTL. The 

report included the following cuDclWlion&: 

c. The WHTL was noncompliant with J1nliclC:~ rw\ pmca1uJI!S in 8 major categodes.. 

b. The simulator solution logboola were nOl plOllerly kept. 

c. ThQ required self Audits wore not performed. 

d. AMO indiCSltecl that she um not have time to follow WSP poJiolee end woul<1ool d.o 

so. 

c. "WSP policies and required procedures appear to be of Slecondary concern to Lab 

perEonnel .... Accura1e recordbepinp. and Quarterly auditing as required by patrol 

Policia and CALEA 1i1;1I1.rh"n~ ill !I~vcn:ly deficient." 

'0. In 2007 another folemalaudit was condll(lteQ by the Wll:lhingtoo State Patrol, The 

roport included th~ folll1Wing conclusions: 

a. "The department is unncccasarily exposed to litigation due to insufficient 

b. "Mandatary audit~ ate not \)einll completed .. ,. Non·5t11ldarci evidenoe baling 

proceclurw tmd insuffioient doc\lmen&ation to CDSUl'C the same ... antI flli]URl to Fnrm 

mquimrt Audits jeapardi7eS operational pcrfOImaDc:e as well as CALEA accredllaUoD. 

ORDER or SOPPR£SSIO~ - 7 
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1 
ludllquate all" ErrODCOUS l'rotol:oh lind TraininC 

2 31. The accuraoy of bre,th aloohol measuI'Cl1'\ents is d(";t.~ined by the use of simulator 

3 solutions. These must be l'lr.r.lrrll1.c1y prepared and certified as such to gain the tm,t 

imd contidence of the courts and public. 

5 32. Accuracy ofthe~ solution~ is lI:5:5urcd by the adhertmce to propel pro\Oeols forthmr 

fi proparation and use. 

7 33. Contrary to prator.nl T'l"Aluircmc:nts. toxicologists were trAined to discard data 

e 
generllted by the tests If any Bingle data entry 11\)' nubide the range for the mean vl&lue 

9 
oflhc ~olutjnn !IS dictated by thc protocol. Thi~ tended lo create a tl'l~nc system that 

lO 
would not fail a solution as evgry value outside the l'IIIlge W!lS discarded. 9nd only 

l.l 

thosr. th ... 1 were within the accepted range were included in the calcultl.tiol1s of 
l? 

accuracy. 

l4 34. I)i~catding of data. is appropriate in some aiI'C1.1Dl$tllnc:c;s where identiftable reason .. 

exist or where: there is apprnpriate statistioal jUBtificaLlon (outliers). Howevrrr. a 

decision to diswd data. mUlll be governed by appropriate prolocol~ and m\lst be 

17 properly documented so that these dcc:isions can be reviewed. Suc.h a proto • .ol wa.~ 

not prom~ugated until this legal pmceedmj/; wa. .. well \UldCI'WBy. And dOcWllentatlOll 

19 was not Teqlli.rr-.d t'n" provided. 

20 35. Several toKicol"gigts disearcled dam withnut idontifiable or statistical remoons for 
2.1 

doing ~O. 11111dequatc or no documentalion was ProVided, SCl !hilt j1'\ th,*, situations 
22 

this Court CiU\not determine why data WM dillcerded. 

24 

25 
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36. At loast one toxicologist was not taugh.t that testing of 5imu[tltor 30luliom followed 

different procedufCi'; than tr.~tiT1.g nf nthr:r materials, and conducted mUltiple tests, 

di5C3l'dinjl; the result!; of at leasl Ono tcst. 

37. Protocoli'i [nr snhltinn P1T1'Rration and machine te\lti1'18 were conU'"ddi~tory or 

tnconslst.ent, resulting ira field solutions being wed fQr QAP te~ting in :lome ca,e~. 

Impact on Tats COJ1ductcd In the Fil!ld 
"I 

9 

10 

11 

12 

13 

H 

is 

H 

1"1 

18 

19 

ZO 

21 

2Z 

2~ 

?4 

25 

3&. Field sorution "2018 WllS never properly certified due to errors committed by the 

D.IlalY5t. Thi:! ~olutjon wa., ll.'1ed 8.'1 the c::nemal ;d."'lnc\,'lrCt II'( 7.,018 tc:,ts. 

39. Field solution #2019 was never properly certified dut) to simillU' erron; ool1unitied by 

the SlIme ttnruyst. Th~ two balCh CITors were likcly caused whcrt ~ I1nl1lylrt 

'lwltr.hc-.d data. 'L'lUs solution waq used Il$ tho basis for QAI"s performed on at least 39 

bl'ellth tell! machines. There were approximately 7,928 test3 conducted on the affected 

machjTle~. 

40. QAP batch ~ohrtion it060211 was certified after data WtlS discarded improp"riy. QAP 

procedures WC~ flI7limneri on 31 DlIfaml'l...t~t' mar.hincs nsing this solution. This had 

an impact on 3,445 tests. 

41. field ~juti on #05008 was 'Used ~ a QM :solution to test and caljhratc the 

Datamaster. Though, perhaps, nora violation of protocol ,iDee the: protocols were in 

conflict, Dr. Logan conceded thAt field 30lutiOll.!l M:fC never intended to be Wlcd fflr 

the:: QAP process. 'rhis: solution Willi ImptOp~ly eerulie<i by AMG. If the datil from 

her tests were removed, the solution has a mean e.JeoMI concentrlltion of .1 022, 

nut:o;icie thr Rr'.r.r.p1Jlb1c range for QA1' 5oluticru:. The teSt$ conduaed using ma.c.hinas 

lUsted and calibrated with this solution number 1,679. 

O~O£R O. SUPPR~SSION - 9 
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16 

16 

19 

20 

21 

22 

23 

o 

42. Field oojntio" h1l1.ch #06003 WM u50d !\lI a QAP solution. Tlrls solution had a mean 

alcohol concentration (If .1 Q;24, OUl8!cJC the fllnge d~ .... C"r.~ptI\hJ e for QAP 

SCllut\oJ\.o;. Two machines were tested using this solution., affeoting 392 inOividuaJ 

tesLs. 

43. 'F'il"hi ~nhJtirn'\ #Ob048 was qualified using SOftwar6 which provided lnCOlTeCl results. 

When comct fiiurcG are computed, it WlIS dl"if~rmined that the solUtion would not 

have qualified a:s Ii QAP solution. At least one Datamaster QAP was perfonned w11h. 

thi~ solution, afl.ecLing 21 individual tcru. 

44. This :lame solution was also used ai a field solution, but when proper calculations arc 

made, it i!: apparent thl'lt i1 wnuld have affected all tests conduGted using this machine. 

However, the number oftests affected has nOl been detenni~. 

4S. QAP solution #06037 Wll~ ct;Ttificd \13IDg ~oftwlll'tl that incorrectly Calculated the 

equivalont vapor conunttation. Th~ machines calibr~tP.tt \)/Cine this !olution effected 

2,6111 inuivjdUll! br~1.h Icats. 

46. Field solution #06043 was tested by one anlllym using Oil dc:OOctivc gas chromatograph. 

'T'.ht': te.~t ilhouJd ha.ve bee.n repiIQlcd to determine QCClIDIC)'. The number of individual 

test impacted by this ha~ not been a!!l~r:rt}Jin.ecl. 

47. Not ~11 (or poo3ibly any) of \he (1efecHvo ~olulions noted above would h~ve re!!Ulted 

In ~ubstamial changes in every W5t rcault. Some: tc..,t results would be of gtc9ter 

imporLanCf.: i.h\lll others jf they are aL Or nem" the absolute sr.amlard!i for violatiQrus 

created by ~tJlnlr::O;, i.e .. 02 •• 04, .08, end .1S. However, enry teGt conducted with an 

improperly certified or defective solution h: affcrnr.cI in.oome way. 

2S NondlulDsl1l'11! {I(M.,u:hirte Rias 

ORDER o~ SUPPRESSlON - 10 
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9 

10 

II 

l2 

13 

14. 

Hi 

17 

1\8. All m~a;;Ul'ing machines have some bias, and Datam~er breath teit machines have 

hi;!.., which i. .. idcnlifjed in the QAP proCCll3. 

49. This bia.o: is not determinable without tegting; somelimes creating readings lower than 

actual and 5omcti~ ~hcr. 

50. The bias of any particular mac~ine can be d.clCmtined. from flte infonmrtinn crcatcxl 

Ouring the QA.P prOcell3 by Clpplyinl1: mathematical fonnulas and cal~uIations. This 

lnfonnation is not readily availabll! to tile public, though it is pnhJi!'ih,:d ()tl1hc web. 

Due lu the complcxlty of the c~JCulatiOIl:S and formula involved., few in the legal 

commun.ity are aware of this bias. The Breatl} TIl~t Section of the Wil~on State; 

Patrol doe5, howlo<y~r, provide this infonnation to a.ttorneys and ~fendants when 

requested. 

5]. The maclline oins infonnalion could be easily made available to the de::fcndl\l'Jt!r., 

attorneys and puhl,r; hy tht~ Sta1.e Toxicologist 

1 e BAC Admi!lE1blllty :PDst ~ 

). 9 The Washington legislature cDnveyt".d 1~ "fnl.~trattC'rl\ with the inadequacy of previous 

1(1 IIttemplS to cunail ~he incidence of (Drivins Undr:r the .Influence) DUI" with the adoption of 

1\ SHJ3 30SS1 in 2004. City ofP'ircrest v. Jensen. 1 'iR Wp 2d 364 368 (2Q06:L Cenlrai to SJ.IB 

Il~ part, tba J.,giIlatllte indicated its intent in !he aaopdon ofl\1ID '()~~ as f()/IOWS: 
"The Jg~lal.\u'$ finds that previoU6l1U.Oml'Ul0 cW1ll.l1tb incid~'JIee or drivtns WhIle iDtmclcatcct lJavc l:lC:en 
lnatIequare. The leei'llturc further finds mill prop!:il1y Jou.liIjury. and datlLh ~\l.lIed by drinking drivers C<)lltinua at 
Wl2CCcplablt! lel/els. 'rt)hr acl. III inl~nclc:(). to convey die seriousness with which ill,. l,;pslAt\!I'O viC'11'3 ~ 'PI'Oblel'(l. To 
!bat Md the legilrlaturo 500k& to flnrure lIWlfl. and 1;;~'lUli.u COII$equeru:es fI:lr!hOSe woo dIinl<. 8ml clrivc. 

ia U\;\;Qffillli$l\ this f!.o~l. the Ic~1Iuure a.doptB .tandarda ~OVOtDinll the admilliblldy of tests of. person's blood 
or breaTh. TIJe&e l1and3Ills will pruvide Il. degn:D afmif()l'dlity thllt u curronllv lackinl!" and will reduce 1M delays 

ORDER OF SU!'?"~~5SION - 1.1 
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1 305~ w~ amendments to RCW 46.51 .505, by which tb$1~gi914ture sought to eurtail pretrie.1 

2 motioIIB seeking 1he suppression of breath te~t" in DUl ca~.f!. M tunend~ ReW 46.61.506 

3 requiml thllllriaJ cour1.l:l ~5ume the 'truth of the prosecution's ... ~videnc~ and all roasonable 

.. inferonce~ from it in a li~ht mO:5t favorable to the proseoution." new 46.6L506(4)(b). While 

5 the amelldments would still ollow dcfcndant3 to challmgc the reliability or acouracy ofbreath 

6 tc~t3, those challcngC$ would "not JllWludc the Ildmi33ibility oflhc tc~t once the pro~ecution ... 

7 h.a:s rnwe 11 prima fa.cic showilli' of C21ch of eight ba3ic admiMibility tcquirements get forth in 

6 the statute. RCW 46.61.S06(4)(a). Ultimately then, SHB ~05S cODOltiMcd IlI¢gi~lative attempt 

9 to eliminate the trial CQurt's role as tho gatckccpc~ for l\ critical pie<:t: or evidenoe in DUI 

10 proscc:utions. 

11 Thus. whr;n the WU!shincton Supreme Court considered this mue in leruct), supra, the 

12 court could hAve f(lUDd LML Ihe lc\:islalion violated the inherent right o£1be judicictl btMoh to 

1.3 control its own court procedure:!. i.e., 11 violAtion of the Separation of POWC)r:s doctrine. Inatead, 

l.Il the: Court determined that it could hmmoniz;c RCW 46.6\.506, 113 amendc:d. with the rulc:J of 

15 c:vidcnt:e and give effect to both . .kmm. 1 S8 Wn.2d at 399. The court held that, once the 

1.C; pm:l!::cution had 1I1~ it:; prima fizeic bLlt'den under RCW 46.61.506(4), the: breath tCjt thereafter 

'." became "admillSiblc," mcming that the court cowd still ~ervo in its role llS the glf.ll:kocpeI.' Wlde! 

1.11. the applicable rulc:ll of evidence. Id, By amll(llO'. the; ~ court rcfi::mnocd DNA tcsticg: 

71. OAUled by elIallense. to various bruth tesl inmumc:nlrompoomlr :IIIC maiDtf!l1ancl!! procedures. Slleb Cll.lIenge.~ . 
..,bile ollowl!d, will no lon~OT ~o to admiuibility oftallt Naulta.lnamad, Buoh obllll~n&e$ 111'1110 ~ considared by tha 
I1nrter or rw. In decldlll~ what weight to place upoo an admiUcd blood or br~ teat £C:!iult. h 

taw, of 2004, cb. 61. 
'} " 1 A trial 00\llt i$ .id Co bo the "&ltekeeper" for the admiuibility oC nidol\C8 under both the ~ IDlt ~~9 

~~, 293 F. 1013 (D.C. Cir. 1m» and UII~ \he !wldard lUticulau:d In Dauben Y. MeQ'!U,p.,O,w Plwmac;euLioala. 
lnc., 50911.S. 579 (lqll'\): ~!IW! y CapelllDd 11() Wn.?d 244. 259·21'10 (996). "I.n Dlmbert. the SllJlrml~ Court b~l 
that a trial judet .hould 1Ic;:t .Ii a "gatet"P"r" to ~ure tIIat all lCil!lllifu: evidence admiu:ed Is bOm relevant mel 
NIi~bl\l." R"~~.\lJ!, 74 Wn, App. 550, 559 (1994). Tho oouna(sc a~" tile gatekeeper wh~n llJ'l.l.!ea on 
motians 10 .U"VU:SS ,oi.,ntilic cvicl"'l"," ulldet ER. 0403 CIt! ER. 702. 

74 

ORDER OF SUPP~SSION • 12 
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1 In the DNA analogy, ONA Ildmis:Jibility M~ been accepted under FrJe3; ho~er, 

2 ohallenge:! to 1h~ weight of the DNA evidence, irtchlliing laboratory eITOf; the siz:c, 

:. qutdity, em? 17Inc1omneS$ L)fFederaj Bureau of In'Vc:o;tigation (FBI) databaaij3, and the 

4 methodolo!::Y and practices of the FBI in dec}a.nng a DNA match, arc subjeot to BR 702 

5 4dmissihility as detcnnincd by the trial ocurt. 

1 )en~cn. 15R Wn.1.d at 397. Continuing this flIlIOOgy to the cases herein, the trilll court':. 

9 determinaticm lMt the pro8CCution had, prim!!. f~i~, mel the requirements of RCW 46.61.500(4), 

9 would be Ct"1mpm-able to II.cl;cJ>tan~ Ul1der ~ mr.llniog that the court would then move on to 

10 coruridcrll.tion (If any rule~ of evidoooe that mia"ht lx: IIpplicable. 

11 

12 ER 7021'1Dd Laboratory Itvidcllc~ 

13 A hrratb test readinA is not admi.1>'ibic abScnt c-xpeI1 tes1.iIDOny, either in peuon or by 

14 affidavit lIullowed by CrRU 6.13(c)~. P'tJrSU01\Un ER 702, however, an BXpert may only tcsti 

1. 5 "if ~i.lmtitk, teChnical, or other specialized know l!".rler. will assist the trier of fact to undC1'3tand 

, 6 the tvidrllU"~ or to dcterrnlml a fact in i5SUC." 1n a. criminal prosecution, l post me onal)'llis of 

1'7 the nrlm.i~sibility of expert te$umony under I3R 707. ;S II. consequentIal activity with independent 

18 force Met effect. "In thi~ state ER 7(J2 hm a lIignifir.1Ult role to play in admis9ibility of scientifi(; 

19 cvitlr.ucc aside from Frye." ~~tc v, Copc\a1\rI. 130 Wn.2d 244,259-260 (1996). 

20 

21 

22 

23 

24 

25 

~ E!'.X.!! rtqUil'$S Ihllt tM liourt delCfm!ne wbcl1\er (l) the scionti-fic theory ha:t gmw.! acceptance In tile scieulilic 
lX7IlUIIu"ily. (2) th~ U!cltniqul!S an(1 IIxperimeote thIIt Qumntly ~ ~ produce rollnblc rcslllU Alld an 
t:.Cru:nl1y act:eptad by Iba ~"i~ntifiG commWliLy. and (3) lIle laboratory Jlerfonll~c! 11111 accepilld acientific leclwiques 
m tbeJWlicular ellso. E..~._v.J.J.I)~1!. Supra. 
4 Almialb «1st h!cMjeillllllulit teStIfy lhat the HAC Verifi8T DallUllDXe&' Or D1ItamlIS~ COM wac testc:d, C8roticd 
tIIld -Itdne proporly on lhe date oFth. Ctst, IU1d. a alate toxiOo}ggiM must. testify that UIe IlmulAtor lolutiorl Wit! 
properTy"An!d :md to&ted, Both would ,,1'0 have ID a:stlfi TlIat eacl! ac:lJvity Wall pmolDlod In COI2f'Of1D2IIIC(: wITh 
Ilw nDeS tltablial1.d by (he WWlin~on S18.~ Toxitolosict, RCW 46.61.S06{3). CrltW 6.JJ(c). 
Tke Dl:fmuIMi.S hc~ nave $O~l!1 rupprentOD ofthw math t6a\:I b~c<l upon the (llilure oftbe ~1L to plOI'erly 
~ ~Sl, and ccrt!ty SimuJatot IIOlutiul1lI. '!'hc. O .. fendMts have DOl nisell lUI)' il~ua rvlaWJg to the Wbbin&ton 
.!.talA: Patml Bratb Tost 860ljoO or D]'I;lIth Tcst TeclvliCians. 

ORDtR O~' "UP~RE5SION - lJ 
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1 Unc:lcr Jensen. therefore, ..ncr the ptosecutiDll llIIS met its prima facie bumcn for the 

:2 admission oh BAC reading. a bial court musteugage in ameantIl8ful review nfthe 

3 admissibility of the BAC evidence involvillB, uruScr BR 702, a tWO part test. SUIte 'V, Cautbmg. 

t 120 Wn.2d 879, 890 (1993). As in Copland, mpra, the Cal.lW!m ~urt. Was concerned with the 

!I lKlmissibilily or DNA ovidence: 

Ii 

., The 2-put telt to b. applied under ER 70211 wIletber: (1) the witne."IlI qualifies as 

e an expert lind (2) Ihe Cl<pert testimony would be helpful to the trier offact Pill 2 of this 

9 &1Andard should b~ applied by the lriaI court to determine if the pardcuJarilie!l nfthc DNA! 

10 ~na in II. given CISlIC warrant closer .crutiny. If there Is; a precise problem identified by 

11 the: defense which would render th., teat unreliable, tben the \.eslimony migbt ~t meet thc 

, 7. requirements of' HR 702 because it would not be helprul to the lricr of fact 

1.~ 

14 ~. 120 Wn.2d ~ 890. In each of the folloWing elles, the Supreme Court engaged in botb 

t'5 II. fr:m analysis and an UR 702 rvviow of challenged forensic laboratory conclusions. In eaclt c 

ill diM:\,LW;C!. th~ ClOurt beian with Lit\:! proposition that the "delermination ofwb£tber expert 

t'7 te:o;timony is ad~issibleo is within the diACretion oftbe trial court. Unless there has been IUlllbusc 

18 nf di$CrCtion, this court will not Jiet.urb the trial court's deci~ion.'· ~.e.uthron, 1:?O Wn.1.d at890. 

l!I til IVICh C8lIC the trial OO\d'l. admitted the 6Ci~tific evi4cnce and none of the ER 70'2 cha.UI:IIEc.~ to 

20 thr: tlild court dc('ilsiuDlI were ovelTUled, both for the factual reaCOns noted for each helow, i'Uld 

2l 1:lCIclln~e ifl each Cl\lIc the; court was upholding. dis\,'(Clionary n.Jling ottbe niaL court. 

22 

23 

24 

25 

• In Stat.; v, CMJthron, sUpra, the oourt Doted that the defense had ol\ly presented 

"lxrtcntial problems" with tho DNA 8'Vi<ience. Morwver, the CDUI'( noted that 'ihc . 

dcrc~c presented its own expetts to rebut the State's conclW;ians. Dt, Ford and 

ORDER O~ SU~P~SSXON - 14 
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Dr. Libby both testified tll'l!. they found tllo autorads in thi& ctI$C inconclusive, and 

cliscUS!Jed their rC!I.'!on'" iIt length. In addition, they liJach pointed out the: possible 

pitfalls of DNA tc:~tine, :"t1f:n as deaTlidatiQfl, Gtarring, cross contaminatioIl. etc .• 

and the lack of contrul", f'11lployed In the testiDg procoowc. Thcjury wal' 

presented with a bll.l;mr.ed picture of the DNA evidenceS,u CAUthum. 120 Wn.2d 

at 899. 

• In St6Je v. K.n1~"slc.X' 1.21 Wn.2(\ S25 (1993). the court quickly dealt witb the two 

error~ cited by thr. defense. (I) "nw defense II5SetUI that.SCInen !I3lDples taken 

from the C.F. r ... [me ~cene. were sj>lllGd in 'close working proximity to samples of 

defendanl',. hlQod'. The reCQrd does Dot support th~ ... KalilkQllky. 12J Wn:2d at 

540. (2) "TM.defem:e also a11e~ t1W thiWe Wa:! evidence uh mislabeled 

autoro.dinel7lph which compromiaccl the relillbility of the DNA testing. This also i 

\In:Iuppor1,~d hy the ~ord," ld, 

• In Copcli1lB supra, the court consldfoJred tho admit'5ibility of lab rcmll~ which had 

been chlllJrngl'.d for a lack ofextemaI ~ aflab procc:durcs IlI1d tbr allegedly 

5imp'i.~tir: proficiency t.e~inS proceduree. In di8miUn, these challc:nges, the 

court T1.otr:n. that ''whUe a completely independent lIudit may be idc~l. there was no 

evi<ien,r. that the FRI procedures oompromi:led the tC$l n;~ulb in ttris casc." 

Copchmd. 130 Wn.2d ilt 211. '11.., <lQ\.Irt concluded that Ute "iSSUCli of laboratory 

c:rrOr lIn!11adc of proficiency testing can b" IlDd ~rc the :'Iubjcct of cross-

24 • n., {;Iluthrm! court ultimately rtMltlled the: Lrial coul1, DOt for lab CIl'CII', b\!t br;~aun: Il.mncal Underlying 
IISsumption (Or the aClmluibility of DNA Ic:stinj!: "I'nI! Ib~el\L "TlOOtim(]lIY ota malm in UNA 'amp!", WilhDut the 
statIStical background or Ilrubaj)ility ulli"'Qtcs. i. nc:ith~T bll!ext on a senecal!y aceepte(llOien1in~ Ih~ory nOf 1u;1pfuJ 
tothelricr of fllct." .Q.-Iutht.Lln. 120 Wn.?d at 91'17. 25 

O~llr..~ or :l1)VPRESSTmI - \ 5 

IdI 015/028 



01130/2008 15:11 FAX 20646422610 THE SEATTLE TIMES o 

1 

'-

3 

eXl;lmin.1Ition and 4efenllC expert testimony at Copeland's trial. Id.: See lI.l!:o, Stato 

~ Cl\MOn, 130 Wn.2d 313 (1996). 

4 Thll~. in eru:h 01'lhe a.bove OQ6C:f dDllling with pulcntial lab errors and poor lab 

S proccdurr:!\. the errol'S and poor proceuures were rclati'Vciy inl'iignificRnI. Moreover, the SUpremo 

6 Court ~tm.'<.~.d the Importance of Ia trial court's rolc in evalua1inB lab evidellce l,lnder the 

7 m~t~~ orER 702. 

B 1n Kalakosky, whi1il theoourt noted that alleged intirmilies in the perronnance ofa tm 

!I willl,r,m.aily to SO to the w~ight of the evidence, not i1.:l admi:rlmbiliry, it also grated thm: 

10 

11 - Jf the testimony before the trial court shows that a given testins prClQ4lduro was B() 

12 flawed U 10 be unreliable> \.hen the IC3UIt! might be excluded beClUl~ they are not 

13 "helpful to tht.! trier 01" fllct". The is:suc of human cntlr in the fOl'elU'.ic laboratory ill 

14 analyzed under ER 7021U\d ;,., not il part. ofthc ~ f.est. ... 

l!i 

16 Kalakosky,. 121 Wn.2d at ~41. See also, ~ no W(I.i.d at 31.5; and ~0l'clan," 130 Wn.2d 

, 7 at 210. That this is still the standard in DUl cases post hm.Ia:I is reflected in JUlIUc;e Madsen's 

\8 conc.urrence in City of Seattle v. l,..~~~ 2001 W~h. LEXIS 9";3 (2007): 

19 

20 Wb.en deviations from Additional tc.<sting procedures or macltine maintenance protocols 

Zl are 80 'eli ow; as to render test !'e3\Illll unmliahle. B. court has diSctetion to excludo them in 

2Z accordance with tho ruIe~ of evicic:nce. 

23 

24 

2$ 

r.ur;1Vi~ at page 35. 

The State i1re,llC~ a violation ofprotQ<:ols by the WSTL could not provide any basis for 

ORDER or ~OPPRESSION·~ 16 
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3 

-
suppresgion of breath tests, citing ~.ta~e_'V. Mee Hui Kjm. 134 Wn. App. 27 (1006). Kim. 

however. dOC3 not ~tw\d .mr the-: proposition that a breaLh or blood leit may never be Buppressed 

for a violation of WSTLprotocols under ER 702. The defendant in Kim rlirl nrrt C'.nntend that the 

wsn. failed to conlply wi~ I'\. pmtocol; rather the d£:1Cnclanl in!9m IU'gued that the State lJEld 

S I failed to sJww compliance with a protocol: 

, 
a 

10 

11 

13 

15 

16 

37 

16 

19 

20 

21 

zz 

23 

Specifically, Kim 1'Oints to the State'!; tililurc to show that prepamtion of the volatile 

slamducis in the "Alcohol fUt1nd~rn l..nebnn1<" met the requiremerltS in Lhe Head Space 

GC Protocol. 

Kim. J 34 Wn. App. at 35·~6. Ann Marie r'lOrcon, t~titying at the Kim motion hearing, atatcu 

th1t the protocol had. been ()()mpliiKJ with and tbac the logbook WII3 available lit Ihe 11lh for 

defense review. Upnn th~!'.~ ~c:t~ the trnil coUI1 held that the State had ~own compliance with 

!he WAC and that the defense could (when, after the motion hearing they bad bvcn able; to 

review the logbook) renew their mntion to suppress. Kim, 134 Wn. App. at 36.31. Thus, trinl 

COUItS are !;till able to ~igh the failure of the WSTL to follow its own protooob in t\ motion to 

l\UpprC33 under ER 702. 

In eacl1 of the Defendants' cases herein, the defense cannot point to specific errors 

directly compromising the breath test result, at criticallMC leve)!'. Fnr thi:o; reason the Stale 

nreur'.~ thl't thi, court lihauld declIne lO suppn:ss the rellUlt. of the brl.lath tests and ~lloul(J iDBtea.d 

admit the evidence at trial and Ililow the trier of fAct to weigh each of the is~ueli raised. While 

the Stiltc:'~ position iii generally preferable when disputes arise relstins to the quality ohcientific 

evidcnct, it is not always the last word on the 8ubjeot. lDd~, if the coUJt were clwnY3 to admit 

(,)RP~;R OF SUPPll.ESSION - 17 
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5 

6 

7 

questionllble evidt;nr.e at trial. eR 702 would serve litth: PU1po~e. Here wo find, for the rc:G,.\nI1S 

rtl'lf'umentc,j in this court's finding:s of fact and mOre fully explained below, that the clecision to 

&uJ)pres~ or adroit tip!! considerably in favor of 9uppr~55inn. 

Under the CWTcut st~t'LIlory ~~h('me. a charge ofDUl is most cotnmoTlly proven by two 

diffenlnt meUm!; proving thal an individual drove /1 mnlnr ~~.hicle while under the influence of or 

affi..c:ted by intoxicating liquor. or hy J'1Tl(\f that the pel'tIon hw, withill two hours after c'lriving, an 

1I.1eohol conceulntticm nfO.08 (lr bigher as ,hown by IIMlYlSis of the pcr~on's breath'. RCW 

9 . Mi.61.S02 (1). Pm('lfofDUl vift l1lIalysis oCme persDIl~ breath is considered 11 per;\l; violation, 

10 

11 

12 

lJ 

16 

17 

l8 

:to 

21 

22 

25 

i.e., the state i3 Dot required to show that the defendant W!U affccwtl hy the alcohol, l'l10ruly that 

the level of alcohol in the defendants breAth WIl.$ 8t nr above O.OS. Thus, a. crime which camel! a 

potential sonten~ of on~ yeat i" jRil; carries fJ. mandatory minimum of:;omc amount afJafl time. 

ond which wijr rClluJt in tbe mandatory \08;; of the privilege ta drive Ii. mo1or vewolc, may be 

proved by eviCsnce from an imtrurnenr alone. 

The O.OR J3AC level ii not the only critioallcvel for mr.Rth alcohol wl1loh has bcen set by 

the legislature. The first criticallr;vel is 0,07., lhe level at which Q per90n under the 8.~ of21 

may be convicted ()fJ)rivil1~ or nelng in Physical Control of II Motor Vehicle After Consumin~ 

ALCflhE11. RCW 46.6l.S03. The next critical hYr'.ath IIlcohollsvells 0.04, the levell1t whicb II. 

commercial driver will Jn~ his or her commtn'oial drivel'3 Hcemc (CDL) for one year. RCW 

46.15.1)90; Rt"W 46.2~.120. Finally, in a DUl pm~ecurjon, in addition to the 0.08 btCC!.1lJ alcohnl 

level, the 0.15 level i3 abo critical. A breath alc:ohollevel of 0.1 5 Qr above 17lrri~ greater 

mnndalury minimum sentencing roquirements. RCW 4fi.nI.50S.5. Moreovor, for lnatb tcse" 

, 1be ~ta.te mey 11111;1 prove the cha~ afDTJI by proof tha.t tho cicfcndllnt Wi1!i under {he CoQIIl1:aIllCd infhlO\KlCl of 
liqUtJr lUlU eny elms or by proofthal the defendAnt's blood akoIIOI conc:entnilioo W\l8 O.O~ IH" bWtar. RCW 
4/j.61.~W (I). 

ORD~R O~ SOP~R~QBION - 1B 
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15 
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17 

111 

19 

20 

21 

22 

23 

I\l~torins above 0.02, 0.04 and 0.08,!Ul indivic1ual may lose his or her privilege to drive witho1.lt 

the he"et'it of a prior hearing7• RCW 46.20.3101: RCW 46.25.120. 

ThUI>, even errors in the nmgc of 1 or 2% can have D. profound effect on a ~,;Ith r~ 

ruding. NonctbclclI3, each expert witnc~:'J who offered testimonyl ~latvd !.blAt there was not 11 

process or a machine that w[)uld not insert some amount ofmnerem error in IIIlY rc:ru1t That is 

nlS(] the CO~C with the DAtama.:rter and Da.tamllSter CDM. In the process ofbrelith test instrument 

ca1ibroltion, \he pro\<.lI;(lls indIcate that breath test ins'Cmmcnt is ~ti'l. ftm.r.tinnins PToI'letly ifit is 

Il.ccura.~ to withil'l +(. S%, and if the 'Precision oftbe readings stWld a.t +1- 3%9, R.od Gullberg 

IEStifwd WI the lacl< ot· accuracy in It bn:ar.n test m~bine i:s n::fcrrcd to a3 "bia.~." A breath tc~ 

ma.cl1ine normolly has a bias of 1·2%, with the smaller fraelioll of the maclUnes regisrering a bias 

of.5% or 1I::.')sI0. "hr. hrolllh tc.,t j'llOiram i~ not. however. set up to account Cor IiDY of the 

pOtential bias inheren1 in a breath te!:t machine ll • Thus, a proce5S that already IIlJlJws·pntr.nti1ll 

hill." ill (".Itch rc;adj n@. CO nly under.lCOrC3 the importance of ensuring thEt\ the WSTL elimim.tes all 

other possible I:ources of errOr. 

Throughoul WlUhingtoo State. over 40,000 breatb te6ts are administered. fUlHually. In 

liQht of !.be Importance of each one af these tests for the ~1ate and for individual ddCndants, it is 

vitnl thtlt eBCh ospect (lithe breath t6~t program operate effectively. As stated in the findings, the 

WSTL ptepare~ Wld tests both fielel simul'lfl')r ~nll1tinn:'> l\I1t1 quality assurance proceduro 

, In 11111 1o"lllol6 ()f a 0.1)11 reading, a CDL is loa 11\ e2ch dtuBtlon tru: dCCt:rulont may request B Illming £lrior tEl 
revoclltion, 
I ~ Cl)1.I{t ItCiUtl n:Mimony from Ih" f"lJo .. ~ ~X1lcrt wim=.-: Rod Oullberl:. Dr. Bany Logan, Dr. Ashley am. 
aad Dr. NByalc PollisHr. 
, The WAC definei acc:uzuy and p~i&ioll as foUQWi: "1IC.C1Ir1Iq" mtl!J\S tile j:lrox1mlty or a m~85ur.d value [0 a 
rofbn:,nee VlIlII;; "precislao" rncarul ~ abili\)' ofa loIOhlliquo to perform. moUutomollt ill a nprodueibk: 1IJanIJer. 
WAC "4~-16'()3() (I) &; (l0) . 
• 0 '!be billi aJ]olW(! ill ,lie protocoll. however, docs nollnclude improper proccdurc~ m mi!'il:ilkc5. 

2S I" For inetance, rudinga 1l"'110~ KUjUt;l\ld ~l DJI)' ct'the eriti~lIlllm:18 ~ 1CC()unt fur ILCtul!l oC fur poIA:OllnllJ!as. nor 
lIJl: d~ftndmru iIlformcd of the potential bill.! bcforo or durm.: U'ial. 

~ 019/029 



0~/30/2008 15:12 FAX 206464226 1 THE SEATTLE TIMES 

'I. 

,. 

5 

6 

., 
8 

9 

10 

" 
12 

simulator !i01\ltioIl~. Thcse: solutiDns sc.rvc: Hi a criti,.al r;hr.d. nn bTt'"Ath tr-• .u in$tmmcmt:o; tl'l en\lJTr. 

that each will provide accurate and precise breath alcohol readings. The CrRIJ 6.13 certificates, 

or a tox.icologist's in·court testimony, allow a bre.ath test teclmician to "dose the loop" anr{ 

te:!tify thllt the breath test reading was cOmICl. 

A Culturc of Compromisc 

Th", C!'lIIlhTOn, f{~J~kmky 1Inll Crmdaml casC!!, dillCU~~ed above, Generall), delllt with 

questions of lab mistake~ and process errors. While many of ol.lr fin~ings concern lab miilakes 

and process mon;, the remaining findi~ indicate that the problems in the WSTI.. CU'e much 

more pervasive. 

Generally, our conoerna l.'e2arding the WSTL fall into throe general categories; 

13 1. The t'ailure to pur!lue the ethical standard whir-I} lIhnuld reasonably be cxpc&tcd ufM 

14 agency thal operates as an integral part of the criminaljulUlcc ;;;ystcm; 

lS 2. The failure to establish procedures to catcn and correct human, and software and maclriue 

16 enms within the lab; and 

17 3. The failure to pursue the rigorous scienlilic ~lIU1dardli which should be reasonably 

19 expected of an agency rhar contriblltr,~ It key component of t;ritkll.l cvidcm;e fuM may, 

B almost ~1andlng alone, result in Ii criminal conviction. 

20 

21 Ethical Compromises 

22 Anll Mari~ GordoD falsely slgncd. CrRU (i. I ~ certifications under penalty ofpCEjury 

23 indicating thallilie prepared and !e8Ctd tield simulator solutions lind that the solutiom were round 

24 to confarm to the standards established hy the srate Toxicologist. Tru.<I and other ethical 

2S oomprOltlisc!I docUmented in the findings adopted in this order may at the !WIlC time: be viewed 

ORD~R or 5urr~~55IO~ - 20 
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1 ~ both petty and alanning. The cthit;al compromises M:fC petty bccause: they were frustratingly 

2 UDllClNSSiIl)'. and iIlmning bCl:.ause the WSTL cxist~ pri1'T\llT'ily to provide lICCUPtte infonnation T. 

3 stan:: trial rourtS12• It is, therefore, rcasonahb: t£1 expect tnat thnse employed in an office with 

such a direct link to COllm, whose primary duty is the discovery of the TIUtll, would ftL(ly 

.'l understand Ihe importance of truth in all oftlleir activities. The State bag argued mat there 1sn't 

Ii tIllY evidence tbaT. Ann Marie Gordon ever actllally testi11ed In coun: mal she: bad prepared and 

, tested a simulator so I uti on. Yet., C.rRlJ 6.13 eXists to allow tho admission of simulator solutions 

II (via aff.l~avtTS) in The a.bsence of direct court: testimony by the Toxicologist WhQ preparet1 the 

9 solution. We do nOl. know wt\etber any false Ann Marie GordDn CrRLJ 6.13 certificates were 

10 ever used in court in lieu of live testimony, but considering the number afDUl trials, iT is more 

11 than Ukcly that same were. 

12 There arc sc:vCI"dl other [actors Unit highlight the disturbing nature tlf lhls practice. This 

13 WlU: II. pruca.lure whiciJ: 

14 • Ann Marie Gordon herself had specifically recognized was inappropriate; 

lS • violated £he prOtoco!i of the WSTL; 

16 • required that s.he not only state that she performed nn RCtivity which me did not perronn 

17 but also that she sign IIJl affidavit to that effect under penalty of perjury; 

19 

19 

20 

21 

23 

25 

,; Th~ WSll.. ",as ", ... lood In pruy;d. f\lrOn~10 inf""""li~n '" pros""",tin5 oIlQrn",. __ Jllb: C<n'On"o; un.! medi<lAJ 6)Ulmiru.r •. 
~utinr; alrom;Y3 will, of courae, rcque;,1 inrol'mation fi'om the WSTL ill til; hoPll thlll it will 1I!3i31 i4 tlle proscaitioo of 
"":ru~c ...,flu may Ire guiil:r ufccmmi!Linj ~ cnmo. In !he I:III!I> ofbn.uth alcQhQI \C;tinG.lh~ link \J,l tri*1 ",)uT't.'l ij ~~ heOOllIl8 
tho WST'L run~ cl:scntlalljl lnd<:p~d~nt or ~j)~cffic ~Ym5 from lmllvtdull1llnt,ccuring marney:>. 
11Ie WSn. was Spe.:.iI!Cf.ll)1l!~t3bJlih..s by l«:W 611.3U.IU1: 

wn...n, ""wI b ........ ~Ii.bo;l in -,j~;lion ,.,i,h lb. ohi.ruftM W",hjl>glun vtull! pool.r\lllDl'iun4n ..... ulharily of". 
~wa ~;o inv •• ,j(l2!ions .ounoil a.taI<! toxiaQl~ll.J"omtary uroderlh. t1irealinn IItthe..w. tClxiooloaili wh""e 
.Jury it ",ill b<t tq p ... f~rm ",Il nooClNr)' lVlI:ioologicl prvGOduno, nlqUGllilld by oJl oo""nm, modiGaJ ... _~ .... d 
p"" ..... ting attorn"ys." 

~021/029 
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1 • requil"l't! the active partioiJ)ation of at 1cMt nl1~ other member of1he WSn. (EdWllrd 

2 Fnnnosu) in the fraud (but we }uwe 8J~n tOI1OO that this permcious frtl.\ld ultimAtely 

3 I'llqllUed th~ partiCipation oftoxicolo~.~1 Mt-lissa. Pemberton IIfld perhaps othcrS)13; and 

'.I • ~r:t the ethical tone for th entire toxico\ney lab \4. 

5 While sucll fraud can nov~r be ju~ific;cl 'hy necessity. it is, nonetheloss. baffiing to cOJlsider the 

6 n~k the to.llicology lab was willing to take for little, if any, sain. It" Ann Marie Gonion never 

'1 m.;tified io co\ll't that she prepared and tc.'dr-.d 11 simulator 801ution, and ifthi& means that ~he. 

8 perhaps, never il'L1.cnded to so testify. why WIIS she so rudy 1.0 commit perjury by signing f!llse 

,n The Stat\! "taxicoloeist, Dr. 8111TY Loglln, is wtimately reSpoDsible forthc WSn.. and he 

11 bears a good deal of the toaponl!ihili.ty for its IlhorLcOmings. He hired and supervised Ann 

l? Marl/;! Gordon. Ma. Gordon to:stifit:t1 thllt she continued to ·'test" eolutions and si~ the; CrRLJ 

1!1 6.13 certifieaLes bl.'.Qluse she believer! Or. Logan wanted her to. Dr. LOillln tQstiticd that he: had 

14 been laId in :;WO() by Ms. Gordon rhllt her predece8~or in the WSTL had frcwdulcntly signed 

15 CrRLJ 6.13 certifiC!1tell when he W2I.:'\ manager of the WSTL. Yet, not only did Dr. Loean fail 10 

16 detect 1ha1 this same trill.ldulcnt ptor.r:dure was occunina from 2Q03 to 2007, but he also 

17 poor-eel not to know !hat toltienJne,is1s even signed CrRIJ 6.13 certiticates, Because: of this 

UI ignot"an(;6\ he testified thtl.l he did nnt understand the meaning of the first tip that carnIC imo tlte 

190 State Patrol. The tip indicated til/!\ ".'3bnulator solutions 0118 being falsified DB fl!J.' a:s the 

<'0 

21 

22 

23 

24 

2& 

II Althnu/lh we caUZloL knOll! with Cfr~inL)' whelher thh inwd WlLII known 10 tl'l~ oUier memben oftlw WS'I'L, w. 
lIeJine tIl.tit 11 unlikely that lInyonc working in s1Ich I Sll'LaJl Of'/'[ce C<:luld have faiMd to sOt thlt on8 o£their 
memoon W,Q faiIioJIt ~o w~t 1I11lllltirnl andlhal, none~ch:&s. har alUnll would appeAt' on the p~k the), all ba.cJ. 
to ai(!r1 indicalinc th~t ltJey had ~Il cnmpMed their lcating.. 
14 ThiJ c:oncluslon is nat meant tr. indiQllO Iba1I1U mcmhera ofthc mxicology lab CII~ iJllllltlhical practtee:.. It 
is rather,. ¢OKDI18m on tho cl.llrurc of the uffia: itself. lfliJe lOp orlhe chitin of cOITUIIand en&qe:! II) QIR1~lian.abl~ 
~GOI. it .hollid nDt ,urprise anyonll to t\n~ that this poor beliAl/jar haa infwb::d the GIIitul1l mLlle tmdre o!l"lCII. 
~ however. we Cilutlon anyone Ii'om makiJt& 8.11)' 9p41cific OoIIcll.l&ions .bout emplo:y~ ufthe W ':i jL. Gm 
peopk are qUite capabl~ ofresisang poor behavior, even if a poor cXlIIIIple IS 21 at tlll: top; and during the CQur.tC of 
thiII motion we haw Ihe teltilhony ormany competent, cletlicated an~ ethical peotJIQ from the WSTI.... 

ORDER or SUPPRe9StON - 22 
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1 CCTtifir.lltioD." Thereafter, in B. situation ~rcmning with irony, Dr. Logan assigned the 

2 I"'t:rpr:o:tnltor of the fioaud., Ann Marie GordOl'\, the mo;\: of investigating the tIp. To oompl~ tm: 

:I drdc, Mso. Gordon enlisted the 1:I33i3tcnce (If I1lh Sl1perv1110r Ed Fonnoso, her c(]-o<lll!piratot' in 

the fraud, as her co-investigator. While 1h!',y both endecl \heir f'ra\ldulent prllotice At the time the 

j first tip was received, their inYcl!tigation IIt~f.I t'.onciudecl that no fraud was occurring. 

/; While it is not clear from. the tcstimnny Clfthe various parties, just when Dr. Legal) kn~w 

7 of the fraud, 110 liliould have known afteT th~ tlrst tip. As previously state<l. it is rnUl!t likely that 

'" evel')lone in the WSTL was fully aw~ f1ftbc. fraud, and if 16 toxi(;ologists knew, why didn't 

9 Dr. Lognn? When infonncd thD.t the c~rtiftclltiom: were. being faMfied, why didn'tM consider 

lO the po~lj:ibllily that his O\lmmt lob mrt."",gc::r WIIS engaging in the slUl'le activity that had OCCUlTcd 

11 a. few yean betor/j? Why WI!:! Ann MlI.rie Gordnn assigned the task of investii'Ating the tip? 

12 While the~ queAtioDS may IlO'V(';t h~ nnl'WC'll'\d, they ClI:>"\ a lOllS shadow ov~r Dr. Logun's ability 

13 to serve as the Stale TOKicolo&i~t. 

ld 

15 

16 

17 

18 

Sy8tomic lnat:l:urac:y, Negllgen!!.!! aDd Violation of SclentitiG Prineipab 

Dr. NByak Polissar, lID expert called by the State, testified that only .superior methods will 

eJlSUn; accuracy, and that lhe accuracy and prclii:sion l1~essary for 8 panicular labora1.Ory task is 

depelldent upon the parti\,\ull:lT we intended fur the final product AH J:tated by the National 

Institute of Stsndards and Technol<,1gy (NIST). "w;;cumcy ... is judged with Rspect to the use 1.0 
1~ 

20 

21 

:IS 

be made ofthc data." NIST--!I)~i.al Publicatign 260-H)O, ? (1993). 

Datl! Transfer 

Whtneach orlbe 16 toxicologi3t!! tC$tcd :'iim1l1ator soolurlons, the data from tbeir tests WM 

recorded on document'! lmnwn as chrotnatograms. The date was thereafter tratlsfem:d tn 

worksheet9, a problematic step, unIes:I the WSTL n:quircd a review fO ensure tha~ the dl'l1a ~ 

O~D£~ or 9U~~~~50ION - Z~ 
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12 

13 

J4 

15 

16 

17 

18 

111 

20 

'::1) 

2.2 

corrcctly transterred. The WSTL diu not require that the dc.1.A trllIJlilfcr he r:h(':C'.kcd. and 

tox.icoJOglsts mgrll;J certification:! which WC"'~ lITlvt:r:ified and later found incorrect. Many e 

in divCt'l';t': ;rr~,,~ were suooequently ctiscovered. 

em,1plltc-:r Software 

Toe computer ROl\warc uscO to enter and calculate simulatol' solution lab results OD. the 

worbhcct.ol wa~ not created by an individual with the requiei1.c knowledge IIJld skill J1CCC.'IMry to 

CtlSIlTC that the data was oorrec:tiy anB.lyl!.Cd IlIld recorder!. M[1rrover, no olle chec.k.ed the 

~oftwG.n; to determine if it was operating properly. Nor was this a rni~take that one CIIn chariC 

to an individual employee. The WSTL ibel r never considered that it ~ necessary to check 

the 8(lf\wnrc (0 enSl.ll'C that it Wlli Jj( for its purpose. nj(~ MnW<lre contained errors which were 

Dot revealed Wltil \he WS1L came under c10sc scrutiny because of the Ann Mllric Oorrlon 

investigation. 

M.alf.\l.t\¢..9IJing Ga~ ChromatogT;mh 

. Tht: WSTL suffered dtrough a time p<6riod during which a gas chromatograph machine 

was malfunctioning. During this period of time. the gal! chromatograph could, under certain 

~iI1;;umstances. provide incorrect readings, The WSTL cbose to ignore rather Lh.a.n address tbi! 

issue for a c:onsidel'abll; period oftimo. 

Thousands of}'eRtll Affected. 
23 

Litemlly thouslUlds of breath tests pmnrmed in recent years w~ affected through a 
24 

multiplicity of errors in (he toxicology Jab. A very briefreoi1ation of the etmr:! include: the 
25 

flRm:a OF StlPPRESlS'rON - 24 
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1J 

14 

15 

, 6 

18 

19 

20 

:11 

24 

25 

improper rejection of data; erroneously 5witcncd data; the use of field simulator solutiolUl to 

conduct quality A85urance procectur~; the use of software that improperly computoi dahl lind 

Ihat improperly Ignored the dQtll of tho l~t four of the tnxir.ologislS providing data for field 

simulaLor (l()lution~; am!, the" Ilse of sinnllalor ,olutions that were out~ide of the ",llnWtlbJ.c:o. rnnge. 

Rod GuUberg effectually nm the br~th t&::l'Il !'I!'lI".tiQn for the Washington StateP~trol [00' 25 

years. Mr. Gullb~rg. whn, ... IClng with Trooper IC,¢n Denton, completed II. hmgthy review of the 

!iOl11tion'preparation worbhL1et8 from the wsn. ill also well BCquainted with !he WSTI.. anel its 

prOQeSses. In hj~ opinion. the prnblmls in the ws'n. are not the result of bad faith, Instead. 

MI. Gul1berg believe!: that the WSTL failUl'OS an: the l'e$ul.t of C4\"(;!e.\!inr.,nl md complacency. 

Mlltinn tn Suppress Crantlld 

While Wi! agree that trail courts 5hould ge::llcral1y admit. sclentific evil1enCII if it satisfitl$ 

the requirements ofFr:yc. we al90 agree that Crilll courts should thettafter engago in a 

mcaniningful ER 702 analysis, as we have he"" when the drr;nmstNlces require. Havil'l8 done 

so, we collclude:: that, undr.r F.R 702, the work product of !he WSTL is Ilufficientlr comJlmmL~crI 

by cthica1lapsGs, sYGtc:mic inaoouracy, neglicen<.:c md viL"llfttlnTl~ (lP't:ientific principals mal the 

WSTL simwator lIC1h"lion w()rk.l'mnl1~ would not be helpful to the trier of [,otIS, This litany of 

rmblems is indicative of a pervasive culture which hu been allowed to exist in the WSTL. In 

this culture. the WS'l'L eompromises the accuracy oftbe work product. Accuracy becomes 

&eCondary to the accompliihnwlt of the work itRelf. Thus, hecause ofthi!!. cnltlln: I;Ifthc 

expedient, the WSTL has lo,t its effoctivel\c~~. 

" AJlllough many Cf!be probl~mE withill the WSTL an: of a. ~nctallllltlm:. our dccistol\ Ulday coucevna only the 
simulator lololionl pro)p~",d a",j tcIlled by tIw WS'I'L. (JUr Iltcislon ~Ot:ls nat, therefore, directJ), NIloI!~ tD any of the 
othor '!!Uk of lbi; WS'I'L. 

lin 025/029 
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20 

21 

ThiG ooncluAlcn is especially troubling bccau.~c of tile critical role the wsn, plays in 

comb!l.tin~ the "rime: of /JUT. The criminal justice system is appropriately wigne<! the ta. .. k rtf 

di~CDVering the truth. Simply ~ltlled, without the rcJi;thlr: r:vidcm:e that a correctly l'unctioning 

breath test in~tn.1mrmt roM provide, the discovery of the wtll in DUI ca:!t.S suffi:1'!I; the; iTmnr.~ 

may be wrongly conviote4, and tho guilty DlAY Btl fm~. 

We willh ttl ~TT\phasize that OUr decision to suppress today result8 from the unique 

multiplicity ofWSTL problem3 hi~ightcd during thi:l motion. Becaulle tIre identified problem 

arc multiple and divt:r5c. and because the W~i'n. may find it difficult to prov;:, in any fea:sone.blc: 

manner, that they h",ve corrcctlld each individual prQblem, we arc not ahlr. to iJ1di,"~'t~ with 

specificity, each correction rcq'liT~. 

Therefore, While we provide Ii list of our concern3 below, we cmpha!in: thnt the WSTL i 

not required to show that eacn ha$ b~~n corrected. Anyone or two problems, sLanding slODC, 

would not likely have resulted in suppression. 

While the WSTL htl{l e.ttem~d to modifY it~ [ll"llMir.e!lllI1d procedures as a result ofm 

ofthc pmhlr.m)ll noted in the findings herein, and improvements have been made,l6 addltioru.1I 

effort is rllquired. 

. The WSTL hll~ not been !l\)18 to explain how Ann Marie Gorc1on IlIld Ed Fonnoso (and 

perhaps the lab ItlanaB~r prior to Ann Maxie vordon), over a multiple year period, deemed th.llt h 

was aooeptable to engae;c in n practi~ of fnl.~~Jy :ooisning CrR!..] 6.13 cenificBWS. We aN not 

pCl""lll'lried that this friUlc1uJcnl activity should simply be IIrid at their foct. This 8pp4IQI.t1y long 

I" Indeed, ;1\ rca~n to i1 cuminuine serIes or<1ilOOverles, tile Slate: Toxieologis" Dr. Barry Logan ameud4:d 
protOCOls several tim~ within a recent three month p=riod. 
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9tandin~ BthioallapllC 11'1 rno~ likely a ~ymptom of a greater problem; II WSTL culturo that Wa:! 

tolcnmt of cut com~l'S_ 

While the WSTL hll:! tn4d.e Kl\v~l policy changes 'to deal with many oftl1c prolific error 

within the WSTL, it haG not been able to point to the I'(:~Oll:l for whu1 Rod Oul1hcrg STared was Ii 

sense of complacency in the WSTL. The WSTL has, to date, simply corrected the gy£temio 

~mml tl121l hllYC been called to its; attention or were discovered as a reault of tl rcvit:w ofl1lhr:r 

problems called to its atwnlion. The WSTL mu.~t c5bJ.hJi.,;h procedures. that, in the years ahead, 

erun.u:c that their I'm['.t"."~s are double chGcl:ed for aCC'Uracy17. 

,PQf.Ynsic Scjence 

The State appropriately relies on the: WSTL to produce (Q3 is the case: wlill the simulator 

solutions) B!Id Ilnaly::o evidence. Thr: W~TL was not created, Ilowever, as an advooate or 

.~UTogate for the State. While the WSn, will alWUYlI a.~~i(!t th~ Stzrte. it mu~ ncvl:r rio so at the 

cost ohcientific IlCC\mWy OT truth. 

III City (JrS~tlle v. Clark-Mul'\():tt 152 Wn.2d 39 (20M), the Supreme Court Agreed with 

the t.1atement that; 

If tile ci!i~cns of the State ot'WQI,Ihiogton I1rC to have ~n;y c:nnt'i(lr'.I1ce in the btel'lth testing 

proemm. that pmeram MlI ttl have some credence in the schmti.fic OCmIDwrity B(! a whole. 

,~ ~Iere"'. Lli~ the word II;QUnDY in ib lClol\llquial. I\nn-~cir.nli"c sense. BJI the w;e ofUW w~rd accur.l,C:)l, we IDII8I1 
Ibat th.:: WS'TL must cstabl iS1i1l s)'St.em which L'Olllrel relial\ility 3pprGp~le 10 thll impCl'rtIlI'U;$ of the pllll>"~e oi 
each lIpcci"c task 
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ClllIk.MOD.Ob 152 Wn.2d at 47. Although. the Clark-Monoz noldin& has heen brought into ~me 

question IS a rc~ult nflhe rtlling in JenslJ.f.l, Gupra, the prOpo:"ltion th~ robust scientifio ~dartl!'; 

arc expeCted in the VlSTT, still remains. And whil~ Rod Gullberg testified thllt, "fter the changes 

made In the WSTI. In the fall of 2007, he now halll morc ~:nnfi.de~ in the WSTL, more work iii 

n;qnin-.d. In the summer of2008 tJu: W~TL plans to adopt the G~cU_Reg]limmc:nts for the 

C0l!.1~nce ufTeging and Calibration Laborl1~Qt:i.t;~. ISO/If;C J 70?,5:1999(E). promulgated by 

tOXicology Ll1bomlory. ncr aTe they a panacea for the past and current probLem~ in the WSTL. 

Their !Idopllon, however, i. likely to mo'Y\: the WSTL a long way toward the type of reliable 

forensic science which shouhi. be l'.xpec.tc:d ot"a state toxicology lab. 

CDnehuioD 

We hold tha.t. under fiR 702, thv Wl)rk proOl.lCt of the WSTL has been Il(l compromised by 

erhicallapscs, systemic inaccUtM.'Y. nesliemce and violations of scientific pnncil'ab thod the 

WSTL siml.lllltor solllticm war~ product would not b" helpful fo the trier offact. The State, 

l'Ir:rhztps expecting lh~ suppression of ~omrl (If the wOtk prl)duct ofthe WSTL, hll~ ~kcd this 

P'IIlel to be B3 specific: 1I.~ possible in our fuling. Speoificity i., made difficult, hQweve., because 

oft}!/: n;lnlre of the pro\)lems i<llIDtified. The State may. therefore, request that chis panel 

reconvene at tiuoh time that the State bclieve~ II hils iUfIicient evidence that thr: WSTL has 

adeq\l!lL~Y addressed the issues noted in this Order!!. 

\I The altcrnative. of' course, is to seek tM aJmi.Ki~n ofbreQlh toal cvidcu;e b~fllr~ eacn 1ndIVICSl<ai judglt ..... ho 
adopts dJ.ili ruling aDd th~n, whe/\ the deflmdllJlt3 nitS" the: issue. ate;ue ClISe by "ua that the WSTL. ~hnuliltor 
solutions cWrcntly mu~t the r"quil"(;m~n~~ C1fJ3R 7OZ. 
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Forensic Investigations Council Report on the Washington 
State Toxicology Laboratory and the Washington State Crime 

Laboratory 
April 17, 2008 

The Forensic Investigations Council (FIC) was created in 1995 by the 

Washington State Legislature to oversee Forensic Laboratory Services Bureau that is part 

of the Washington State Patrol. The Council is composed of twelve members 

representing county government, city legislative authority, private practice pathologists 

and the Chief of the Washington State Patrol. 

In 2006 and 2007 a number of problems and allegations of problems arose 

regarding the work of a forensic scientist in the State Crime Laboratory and also 

employees of the State Toxicology Laboratory. Dr. Barry Logan, the Director of the 

Forensic Laboratory Services Bureau (FLSB) responded to these issues and a number of 

audits were conducted to evaluate the services provided by the FLSB and examine the 

procedures and polices that were in place. These matters were initially reported to the 

FIC by Dr. Logan and the progression of the audits was passed on to the Council. In 

addition, the Washington Association of Criminal Defense Lawyers (WACDL) and the 

American Civil Liberties Union (ACLU) both asked the FIC to investigate allegations 

relating to the FLSB in October and November of 2007. 

The Washington State Crime Laboratories and the Washington State Toxicology 

Laboratory form the Forensic laboratory Services Bureau (FLSB) in the Washington 

State Patrol. The Director of the FLSB was Dr. Barry Logan, who reports to the Chief of 

the Washington State Patrol and the Forensic Investigations Council. The Crime 

Laboratory System consists of seven laboratories throughout the State and conducts 

forensic investigations on evidence secured by law enforcement in criminal cases. The 

Toxicology Laboratory system consists of one laboratory in the State and conducts 

testing as requested by County Coroners and medical examiners and law enforcement 

agencies and also runs the Breath Testing Program. The FLSB has 198 employees and 

eight laboratories. 
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Crime laboratory 

The Crime Laboratory has a system of peer review for work done by the forensic 

scientists prior to the issuance of laboratory reports. There are also levels of supervision 

of these employees. During the ordinary course of peer and supervisory review of the 

work of Forensic Scientist Evan Thompson, deficiencies were discovered. Due to 

concerns he was placed on a work improvement program in April of 2006. During this 

review process an error was discovered on Mr. Thomson's work relating to bullet 

trajectory analysis. Due to concern raised about this type of work by Mr. Thompson, he 

was removed from bullet trajectory casework on October 2, 2006. As the review by 

Crime Laboratory supervisors took place, technical errors and violations of laboratory 

operating procedures were discovered, and Mr. Thompson was removed from all 

casework responsibilities on November 13, 2006. Mr. Thompson's case files were 

reviewed and irregularities were discovered, and then a focused casework review was 

undertaken of Mr. Thompson's work. During this process Mr. Thompson resigned from 

the State Crime Laboratory effective April 6, 2007. 

In order to fully examine Mr. Thompson's work, Dr. Barry Logan contracted with 

two independent firearms examiners, Matthew Noedel, and Dwight Van Horn. They 

were initially directed to examine 13 cases that Mr. Thompson had completed. Other 

casework was also examined by the two examiners. Mr. Nodell reported that he 

discovered work that was poorly organized and poorly documented, but the conclusions 

did not appear to be wrong. 

During the pendency of this review an independent Forensic Consultant, Larry 

Lorsbach of American Society of Crime Laboratory Directors/Laboratory Accreditation 

Board [ASCLADILAB] was retained by the Washington State Patrol to audit the firearms 

function of the Seattle, Spokane, and Tacoma Crime Laboratories. The audit findings 

related to documentation of findings and for explaining why definite conclusions could 

not be reached in some cases. These recommendations were reviewed and adopted by the 

FLSB. The discovery and actions taken relating to Mr. Thompson, and the audit that was 

conducted, showed that the firearms division of the Crime Laboratory was functioning 

properly and appropriate safeguards were in place to identify work that was not up to the 
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standards that the lab requires. Once work quality was questioned, the employee was 

taken off casework and his work was examined. The process worked well in this instance 

and peer review and quality control issues were well positioned to insure that if work 

product was not thorough and professional in nature, it would be observable and 

remedied. 

Problems in the State Toxicology Laboratory 

In order to understand the problems that occurred in this section of the FLSB, that 

became apparent in the month of July, 2007, it is important to review the annual audits as 

well as the special audits conducted by the Washington State Patrol. As part of normal 

procedure internal audits are conducted annually on the evidence system at the State 

Toxicology Laboratory. In addition, independent audits were undertaken after 

discovering problems with the certifications of simulator test solutions submitted by Lab 

Manager Ann Marie Gordon relating to the Breath Test Program. The Risk Management 

Division of the Washington State Patrol conducted an audit of the evidence system at the 

State Toxicology Laboratory that was completed on September 4,2007. This audit traced 

prior audits that had been conducted on the evidence system since 2004. 

Evidence Audit in 2004 

In 2004 the audit revealed no evidence of theft, tampering, or misappropriation, 

but outlined a number of findings. One of the major concerns of this audit was the storage 

of blood tubes and breakage due to freezing of the tubes. The audit also made findings 

relating to documentation and the shortcomings of the lab in this area. There was no 

destruction authorization documentation, no recording of discovery requests and no 

retention schedule relating to records. Ms. Gordon, the lab manager indicated that she did 

not have the time to follow the Toxicology Lab's Standard Operating Procedure (SOP) 

Manual relating to documenting disclosure requests. She stated that she would not be able 

to do this in the future due a lack of staffing. The audit indicated that the Lab Manager 

expressed frustration with the level of workload that the lab personnel had to deal with 

while still complying with the paperwork requirements of the agency. There appeared to 
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be a shortage of personnel to accomplish the tasks the lab was directed to perform. The 

audit findings were responded to by both Ms. Gordon and Dr. Barry Logan. 

Evidence Audit in 2005 

Another evidence audit was conducted in 2005 by the Washington State Patrol. 

This audit specifically commended Ms. Gordon for the effort she had shown III 

responding to the prior audit concerns. There were no major findings in this audit. 

Evidence Audit in 2006 

Another evidence audit was conducted by the Washington State Patrol in 2006 

and there were no findings for this audit. 

Evidence Audit in 2007 

,Another evidence audit was completed by the Washington State Patrol in 2007 

and there were no findings for this audit. The auditors commended Mr. Formosa for 

managing the sizeable inventory stored by the lab. Reponses from the staff during this 

audit showed that the recommendations from the prior audits had been implemented. In 

addition, staff had been added to assist in the evidence handling. 1 

Breath Testing Section 

On March 15, 2007, the Washington State Patrol's anonymous tip line received a 

call which stated that the "Simulator solutions are being falsified as far as the 

certification." On March 23, 2007, Dr. Logan was given a copy of the message. He then 

asked Ann Marie Gordon, the Toxicology Lab Manager to investigate the message. 

Breath instruments used in the State of Washington are BAC DataMaster and BAC 

DataMaster CDM. These machines utilize a simulator solution during the initial phases of 

the breath test to determine whether the breath test machine is accurately measuring 

1 It was apparent from this progression of evidence audits that lack of staffing in the Toxicology Lab was 
one of the major reasons for problems maintaining the proper documentation of records that had been cited 
earlier. 
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breath alcohol content. The external simulator solutions are prepared by the Toxicology 

Laboratory analysts pursuant to protocols established the State Toxicologist. The process 

of preparing and testing the solutions is called "certification." No less than three analysts 

must certify the simulator solution prior to its certification. The practice of the 

Toxicology Lab was to have up to sixteen analysts certify the simulator solution, which 

allowed all to testify if necessary on court cases. This was believed to be less intrusive to 

the lab work processes, since more analysts were available for trial testimony. 

Ms. Gordon and Mr. Formosa responded in writing to Dr. Logan's request for an 

investigation on April 11, 2007. They indicated that all data had been reviewed from 

January 2007, through March, 2007, and all was found to be accurate. Ms. Gordon later 

met with Dr. Logan and revealed that she had not been testing her simulator solutions and 

had delegated this to another analyst. Dr. Logan told her that as the manager she should 

not be testing the simulator solutions and asked her to cease doing this. 

On July 9, 2007, the Washington State Patrol's anonymous tip line received a 

second call, which stated, "Ann Marie Gordon doesn't really certify all those simulator 

solutions. If you look in the file you'll find a grammetigram with her name on it, but if 

you also check over the years of where she really was on the days that those things were 

certified you'll find once in a while she was in DC or Alaska, or somewhere else. She had 

somebody else do it and then she'll sign the form that says, under penalty of perjury I 

analyzed this. If you don't think that's a big deal just think what Francisco Duarte would 

think of that." Dr. Logan met with Ms. Gordon after he received the second anonymous 

message and told her that an investigation would be begun on this matter. Ms. Gordon 

indicated that there was no need for an investigation since she had signed the documents. 

She stated that Mr. Formosa had done her testing and she then signed the certification 

forms. Dr. Logan initiated an internal affairs investigation and Ms. Gordon subsequently 

resigned on July 20, 2007. 

AS CLAD Audit Conducted by Michael Hurley 

After these problems were brought to light, the Chief of the Washington State 

Patrol demanded an audit of the operational and management practices of the Toxicology 

Laboratory as they relate to the Breath Testing Program. This audit came under the Risk 
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Management section of the Washington State Patrol, but was contracted to an 

independent evaluator, Michael Hurley, an assessor with the American Society of Crime 

Laboratory Directors Consulting. [ASCLAD]. This audit was conducted during 

September, 2007. The procedures in place for the preparation and testing of simulator 

solutions and an assessment of the calculation error on breath test results were major 

areas in which Mr. Hurley concentrated his efforts. Mr. Hurley made a number of 

findings in this audit relating to the operational and management practices of the breath 

test program. He found that there was little communication between the Toxicology 

Laboratory and the Breath Testing Program. He also found that the Toxicology 

Laboratory management had not applied the same operational and quality control to the 

Breath Testing Program that had been applied to other parts of the laboratory. In addition, 

breath testing functions had not been evaluated by external auditors and were not part of 

the accreditation by ABFT. 

The Toxicology Laboratory ordinarily prepares two different types of solutions 

for use in the breath testing machines: (1) The first is a 0.08 Simulator External Standard 

Solution mentioned above; (2) The second is a Quality Assurance Solution used to verify 

the accuracy and precision of the instruments. Both of these solution preparation 

procedures require a minimum of three analysts to do the required testing to be certified. 

However, in actual practice 12-16 analysts perfonned the tests in order to qualify all to 

testify in court relating to the solutions. During the audit Mr. Hurley found a calibration 

error on tests run on the breath test solutions. All of the tests were not calculated for the 

total number of analysts testing the data. In regard to this problem Mr. Hurley stated the 

following, "The laboratory policy did not create the problem, but the policy of having all 

analysts do the testing for convenience of having more people to go to court contributed 

to the subsequent, identified error." 

Mr. Hurley identified a number of findings during this audit. The Washington 

State Patrol then provided a "Breath Test Audit Summary and Target Date Checklist", 

outlining agency action and steps to cure the problems that he found. The findings from 

this audit and recommendations from Mr. Hurley were adopted by the Chief of the 
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Washington State Patrol and almost all have been put into place. The remainder that have 

not yet been completed have completion dates and will be finalized during this year.2 

ABFT Data Quality Audit 

An additional audit was conducted on October 24-26, 2007 by the Risk 

Management Division of the Washington State Patrol to test the toxicology files signed 

or co-signed by Manager Ann Marie Gordon for the period of time from July, 2005, 

through June of 2007. The Risk Management Division contracted with the American 

Board of Forensic Toxicology (ABFT) and auditors Dr. Graham Jones, and Dr. lain 

McIntyre as external auditors. In conducting this audit the auditors selected 300 cases at 

random during the target time period that were signed or co-signed by Ann Marie 

Gordon. During this review the auditors found ten files with reporting issues. Three cases 

contained clear errors that should have been noticed on review, but were not. Three cases 

contained errors that fall into the category of "typographical" errors. Four of the 

remaining ten cases had errors that were classified as "forensically significant." Some of 

these may be a matter of differing professional judgment rather than errors. 

Drs. McIntyre and Jones congratulated the Toxicology Laboratory and Ann Marie 

Gordon for establishing two levels of report reviews, which is not done in other labs. The 

audit report concluded with the statement that although the noted errors were unfortunate, 

the reviews conducted by Ms. Gordon were professionally done and appear to reflect 

isolated oversights rather than unprofessional conduct. 

Case Law Decisions 

The problems associated with Ann Marie Gordon's false certifications and also 

the errors in the database and computations culminated in a number of court decisions 

relating to the admissibility of the breath test results in OUI prosecutions. 

2 See "Breath Test Audit Summary and Target Date Checklist" attached to this report as Appendix #1. 
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In Arntson v. Department of Licensing, [DOL case] the court admitted the breath 

test results, but gave them no weight due to the problems associated with the actions of 

Ms. Gordon and the culmination of errors dealing with the simulator solution. The action 

to suspend Mr. Arntson's driving privileges was dismissed. 

In State v. Gilbert, et al [Skagit County cases], the court denied the motions to 

dismiss the charges or suppress the breath test results, but was very critical of the 

Toxicology Laboratory and Dr. Logan. 

In State v. Lang, et ai, [Snohomish County cases] the motion to suppress the 

breath test result was granted due to Ms. Gordon's actions. 

In State v. Ahmach, et ai, [Redmond cases] the court granted the motion to 

suppress due to Ann Marie Gordon's actions, and the errors committed by the lab 

personnel. The case was very critical of the Toxicology Laboratory and Dr. Logan's 

supervision. 

Efforts to Correct Problems Discovered 

Crime Laboratory 

The FLSB under the supervision of Dr. Barry Logan and the Washington State 

Patrol has taken very thorough steps to examine and solve the problems in the Crime 

Laboratory relating to Forensic Scientist Evan Thompson and in the Toxicology 

Laboratory relating to the Breath Test Program. 

The crime laboratory peer review, quality control analysis and supervision, were 

all adequate to identify problems with a forensic scientist's work and rectify them. This 

was done in an open manner and was remedied. The systems worked in the way that was 

intended when the checks and balances were put into place in the crime laboratory. In 

order to fully understand the checks and balances instituted in the crime laboratory it is 

important to review the audits that are done annually and also the creation of the 

Standards and Accountability Section (SAS). In 2006 Dr. Logan decided that it was 

important to create a section devoted to the demand for quality processes and to increase 

the vigilance of forensic quality issues such as audits and accreditation oversight. This 

section has been increased from one person to seven full time positions. 

In order to insure compliance with ASCLAD/LAB Accreditation Criteria, 

Washington State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and 
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Federal Requirements, many audits are required. The following are audits presently 

conducted on the crime laboratories: 

1. Four Quarterly Evidence Audits per year per laboratory 
performed by the laboratory manager or designee; 

2. One 100% Evidence Audit per year per laboratory performed by 
the Washington State Patrol Risk Management Division; 

3. One 10% Spot Evidence Audit per year per laboratory 
performed by the Washington State Patrol Risk Management 
Division; 

4. Three Firearms Reference Collection Audits performed by the 
SAS; 

5. Six Controlled Substance Reference Collection Audits per year 
performed by the SAS; 

6. One Quality and Technical Audit per year per laboratory 
performed by the SAS; 

7. Six alternating internal and/or External DNA and COOlS 
Audits per year as required by the Federal FBI Guidelines; (Set 
up by the SAS; 

8. Yearly AS CLAD/LAB Assessments performed by each of the 
seven laboratories and performed by the Laboratory Manager, 
monitored by the SAS. 

After each audit is completed the SAS completes a report and the Laboratory 

Manager must file a response. This puts the focus on problems and their solutions. After 

a solution is reached the SAS Section conducts follow ups to check and see how the 

problem has been remedied. This program has changed the laboratory system from a 

reactive to a proactive environment. In addition, the ASCLADILAB is converting from a 

forensically nationally based Legacy Accreditation Program to the International ISO 

Program based on ISO testing and calibration laboratory criteria. This change will more 

than quadruple the essential accreditation criteria used, and is based on international 

standards and applications. The current Legacy Accreditation Program has an external 

assessment every five years, while ISO has a yearly assessment for the first five years and 

then adjusted based on the laboratories record of success. This project is the 

responsibility of the SAS and will result in a better laboratory system and product for the 

laboratory users. 
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Toxicology Laboratory 

The external and internal audits that were conducted on the Toxicology 

Laboratory after the disclosure by Ms. Gordon of her false certifications, are certainly 

indicative of how seriously the Chief of the Washington State Patrol viewed this problem. 

In addition, after all of the audits, the Washington State Patrol and the FLSB have 

adopted all of the audit findings, in an effort to prevent this from ever happening again 

and to insure that checks and balances will be adequate to forestall this in the future. 

In order to insure compliance with ABFT Accreditation Criteria, Washington 

State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and Federal 

Requirements, many audits are required. The following are audits presently conducted on 

the Toxicology Laboratory: 

1. Four Quarterly Evidence Audits per year performed by the laboratory 
manager or designee; 

2. One 100% Evidence Audit per year performed by the Washington 
State Patrol Risk Management Division; 

3. One 10% Spot Evidence Audit per year performed by the Washington 
State Patrol Risk Management Division; 

4. One ABFT Accreditation Audit [The Toxicology Laboratory was 
accredited last year and will go through a mid-year assessment this 
year]; 

5. SAS Audit to insure the findings from the lat year's audits are being 
implemented; 

6. One evidence handling audit performed for the CALEA Accreditation. 

After each audit is completed the laboratory manager must respond to any 

findings and make certain that problems are remedied. In addition, the Toxicology 

Laboratory is converting from ABFT Accreditation Program to the International ISO 

Program based on ISO testing and calibration laboratory criteria. This change will more 

than quadruple the essential accreditation criteria used, and is based on international 

standards and applications. ISO has a yearly assessment for the first five years and then is 

adjusted based on the laboratories record of success. 

Conclusion 

It is extremely unfortunate that Toxicology Manager Gordon filed false 

certifications on tests that were conducted by another analyst. The fact that this was done 
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by a high level laboratory employee is repugnant and antithetical to the goals and 

standards of the entire laboratory system. This was not a certification that was essential to 

any part of the program and truly defies logic. This action has prevented the utilization of 

breath test results in courts all over the State of Washington, and has raised a cloud of 

doubt over the Toxicology Laboratory. The crime and toxicology laboratory employees 

are a very dedicated, hard working, honest group of people and certainly did not deserve 

to have the actions of two people affect the public perception of their work. Dr. Logan 

has dedicated many years of his professional life to the goal of creating a laboratory 

system that is dedicated to the most efficient, well run, and ethical standards of forensic 

science. Under his leadership the Crime Lab and Toxicology Laboratory systems have 

grown to attempt to meet the need in this State for such services, and to keep abreast of 

the cutting edge technology in forensic science. The Toxicology Laboratory has doubled 

in size under his leadership and has achieved national accreditation. The crime 

laboratories have greatly increased in size, are fully accredited and have placed a major 

focus on DNA casework. The focus that Dr. Logan placed on quality assurance and the 

creation of the SAS division will ensure high quality laboratory processes and results in 

the future.3 

The Forensic Investigations Council makes the following recommendations for 

the FLSB: 

l. Adopt all of the findings of the audits conducted as set forth above.4 

2. Appoint a State Toxicologist as a separate position from the FLSB Chief.5 

3. Appoint a Laboratory Manager position for the Toxicology Laboratory.6 

3 We are not unmindful of the criticism of Dr. Logan by a number of judges in the above-cited opinions. 
However, everyone who supervises a large number of employees, which does not include the afore
mentioned judges, realizes that sometimes employees do not follow the rules, do not follow directives and 
do not follow the law. If this is done in a manner which is not readily apparent, the results can be 
disastrous. That is exactly what happened here. The captain of the ship ultimately is always responsible, but 
it does not mean that he was asleep at the helm or was complicit in the activities of the employee or 
employees. Dr. Logan has built an extremely excellent crime laboratory and toxicology system in the State 
of Washington. He has contributed more to the forensic laboratory systems than anyone in the State. His 
vision and organizational ability will be felt in this system for years to come. 
4 This has been done by the Washington State Patrol and all will be effective by mid year, 2008. 
5 The duties associated with the State Toxicologist and the Bureau Chief of the FLSB are too numerous for 
one person to complete. [This recommendation has been completed and Dr. Fiona Couper was appointed as 
the State Toxicologist effective on March 10,2008]. 
6 This position has been filled for the State Toxicology Laboratory and will provide support for the State 
Toxicologist. 
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4. Complete the ISO accreditation on both the Crime Laboratory System and the 

State Toxicology Laboratory System. 

5. Expand the current Standards and Accountability Section to ensure vigilance 

for quality processes and to conduct audits and oversee accreditation over 

both the Crime Laboratories and the State Toxicology Laboratory. 

6. Management of the crime laboratories and the toxicology laboratory should 

constantly monitor the staffing levels to insure adequate staffing levels to 

process the lab requests in a. timely manner and to insure high quality, 

thorough casework. 

The problems described above that occurred in the Toxicology Laboratory cannot 

overshadow the excellent, high quality forensic casework that has been completed day in 

and day out by the employees of the Forensic Laboratory Services Bureau. The above 

recommendations will ensure that these problems will not reoccur and will increase the 

quality of the laboratory results. 

David S. McEachran 
Chairman FIC 
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APPENDIX 1 

Type of Target 
Action Step 

Completion 
Audit Date date 

BTA 08/01/07 [3,22tJ-, test at';".:nci traini(I;; ;~Ir naw p:0Qram offered by ASCLD-LAB for accreditation done 

BTA D9/01iC' 
Si(nIJ:ato!" >·.'~·:iu~~()r) CBrl!ftG;;~tiCJ;-'\ <i3~;.~base forn~ updated to include date besicie 

done 
:3n;Ji\:sts n::1ri:G :'elt;cts the e!als ,Iy. 

BT,I\ 10/05/07 
Update &. dC'lE'iop procf;-c'urcs for preparing, testing, certifying. and conducting quality 

done 
contm! Gil SlrC!l,:alor S'xtei'nai soiutions and OA solutions 

BTA 10/05/07 
Quality assurance check performed by breath test section on receipt of solution. 

done 
Recaluiate resuits 

BTA 10105/07 DOGUlT:8nt,-,kl' d ;:-;osoiute ethanol w/simulator solution log done 

BTA. 10/05/07 
Langc.ng": c,tarHJcHcli2,~d to reduce any confusion about what documents are being 

done 
referred to 

BTlI, 10iOS/Of" 
R~';\j!s[ons to Sln"lu!ator sDlution t~ QA procedures dated 10/5/07 and beyond require 

done 
to be includeci in rJatcn file 

BTA 10105/07 Validation of fi!emaker database Old file locked to prevent editing or tampering done 

BTA 10105/07 
4-stage process for reVlelt, of analytical data. Toxicology Supervisor assigned to 

done 
oversee t[lis process. 

SSA 11/01/07 Refrigerator/freezer moved to vault. Evidence moved to vault each night. done 

SSA 11/01/07 Seattle Cri(ne Lab PEC assigned to ToxLab 40% time. done 

BTA 11/07/07 \i\leekly training sessions for Tox Staff ongoing 

BTA 11/15107 
Anaalysts divided into 2 teams for simulator solution batches. 8-9 analysts 

done 
periorrning tests rather thel: 16 

SSA 11/22/07 Save sample process assigned to Barry Fung. done 

SSA 12/14/07 Audit of 2005 Samples done 

BTA 12/19/07 Joint meeting betvveen Tox staff & Breath test program staff done 

SSA 01/01/08 Seattle Crime Lab PEe = ToxLab PEe 100% done 

SSA 01/01/08 Access to evidence vault limited to PEe & Supervisors only done 

SSA 01/01/08 Filemaker he) installed on evidence officers computers done 

SSA 11/2008 Return/disposal of evidence process for PCME & KCME done 

SSA 11/2008 Steennq committee meetings to slmt for returning ALL SAMPLES done 

SSA 01/01/08 Developrn;:::nt of 8'iidenc.:e and return process w/documentation done 
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APPENDIX 1 

Type of Target 
Action Step 

Completion 
Audit Date date 

SSA 02/01/08 identify conflicts bet'vVeen lab & agency policies. done 

SSA 02101/08 Draft changes assigned to PEC Linda Edwards & Susan Sabillo done 

SSA 02/01/08 2nd ToxLab PEC expected hire date done 

SSA 02/01/08 Assessment of CITE system before final decision on LlMS done 

SSA 02/01/08 Recommendations for improvement on save process done 

81./1, 02/04/08 IsU! of the pnxc:;!Os used for calculating vvith mean and standard deviation -
done 

prepared by BreaU Test program staff Incoporate as an appendix in SOP 

SSA 02/15/08 
Draft policy on state wide evidnce policy for Toxicology Laboratory due from steering 

done 
committee 

SSA 03/01/08 2 PEC's responsible for receiving evidence, entering into eVidence system, etc done 

BTA 03/0i/08 
IlfI, ,:omplient quarteiy external audits WII, be developed by FLSB Standards and 

done 
A.ccGuntat)llily Section 

BTA 04/01i08 Technical wO:'k qroup to be formed by new Toxiab management staff 

SSA 04/01108 Audit of 2006 & 2007 Samples in progress 

BTA 07/01108 Application for accreditation pSCLD-LAB 

BTA 07/01/08 Additiond: cCJnlnlunication venues developed by Technical working group 

BTA 07/01108 Perio,tc internal audits on simulator sclution program 

BTA 07/01/08 Create new database w/rndividual passwords and audit capabilites. 

BTA 07/01/08 
Technical group wili develop intergrated SOP for all aspects of breath test support 
functions by lab 

SSA 07/01/08 Return of all evidence upon completion of analysis 
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EXECUTIVE SUMMARY 

At the direction of the Chief, the Risk Management Division conducted an audit of 
the evidence system at the Washington State Patrol's Toxicology Laboratory in 
Seattle. Fieldwork was conducted August 6-15, 2007. 

Procedures, processes, operations, and organizational efficiencies regarding the 
handling of evidence were examined to assess accuracy, compliance, and 
effectiveness. Issues were noted in the following areas: 

1. Division Manual - A review of the division's Standard Operating 
Procedure (SOP) manual revealed some policies, rules, or regulations 
addressing the handling of property and evidence in conflict with 
department policies. Prior recommendations were made by RMD 
regarding these issues and can be found in attachment A. 

2. Evidence Intake/Packaging, Storage, and Disposal - Approximately 
sixteen different personnel process the intake and storage of evidence 
and access the evidence vault on a continual basis. Incomplete records of 
the "Saved Samples" freezer prevented accurate accounting of the 
inventory. Timely disposal of evidence from adjudicated/closed cases did 
not occur. 

3. Case Files - Files were generally well organized. Some inconsistencies in 
documentation were noted. 

4. Mandatory Audits - Neither the required audits of the "Saved Samples" 
freezer, nor the quarterly audits, were performed. 

5. Supervision - The Lab Manager performed the majority of tasks 
associated with the disposal of evidence in addition to other duties 
associated with the operation of the laboratory. Delegation of duties to the 
Quality Lead Technician was limited. 

SCOPE 
The audit scope was to test the accounting of evidence held in the "Saved 
Samples" freezer. Focusing on the handling and storage of evidence in the 
evidence vault at the Toxicology Laboratory, the audit included an inventory of 
contents held in the "Saved Samples" freezer and a review of approximately 
three hundred (300) case files for the years 2001-2007. Additionally, compliance 
testing of records to all governing policies, rules, regulations, and statutory 
requirements was performed. All items and paperwork presented were 



thoroughly examined for compliance, accuracy, processing methods, and 
accountability. 

ACCOUNTABILITY OF EVIDENCE 
Audit team members found it necessary to conduct an inventory of the "Saved' 
Samples" freezer. The auditors expanded portions of the existing evidence 
database to include 700 non-recorded cases and added a descriptive field for all 
items found within the freezer. 

METHODOLOGY 
The audit included a visual review of all paperwork and case files associated with 
the handling of evidence. RCW and CALEA compliance/non-compliance was 
determined through first-hand examination of supporting documents and 
observation of personnel. 

Fieldwork included a review of the division manual and select Toxicology Lab 
computer databases, interviews of personnel, and a visual accounting of the 
evidence stored in the "Saved Samples" freezer. Fieldwork was completed on 
August 15, 2007. 

Audit findings are detailed on the following pages. Twelve recommendations 
appear at the end of the write-up. 
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Audit Findings 

-------------------_ .. _- -------
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Division Manual 

Finding: Division manual "evidence storage area" procedures are in conflict with 
department policies. Prior recommendations from RMD have not been 
incerporated. 

Description of Condition: The division manual does not restrict access to the 
evidence storage area. Approximately sixteen people have unrestricted access 
to the evidence vault at all times. Additionally. the "temporary storage" location 
housing evidence recently delivered and awaiting initial analysis is not located in 
the evidence vault. This refrigerator/freezer is located in the work area utilized by 
the scientists and is accessible to anyone entering the Toxicology Laboratory. 

At Dr. Logan's request, RMIJ provided written recommendations for the division 
manual in April 2005. The majority of RMD's recommendations were not 
incorporated into the 2007 manual revisions. 

Cause of Condition: Unknown. 

Effect of Condition: The division manual provides standards regarding policy 
and procedural requirements. When those of the division conflict with those of 
the department, confusion emerges and non-standard practices develop. For 
example, the evidence vault door, which is a keycard restricted entry. is often 
"propped" open with the use of an implement (an empty tube storage rack or a 
container lid) placed between the door and the door jamb. During a previous 
audit. the Quality Lead Technician was questioned about this practice. The 
response provided was that the door was only propped open when a scientist 
was working inside of the vault. This practice originated due to the warmth 
caused by the seven freezers in the room. During this audit, team members 
arrived and found the evidence vault door propped open with a biohazard 
container lid. There was no one in the evidence vault and no scientists present 
in the work areas adjacent to the vault. It is unknown how long the door was 
propped open. Additionally, while the door was propped open, scientists entering 
the vault did not swipe their keycards. Audit team members observed numerous 
scientists entering the vault and removing evidence from the other freezers. 
There was no record of the scientist's entries on these occasions. 

In April 2005, Dr. Logan requested that RMD review proposed changes to the 
Toxicology Laboratory Standard Operating Procedure (SOP) manual. A three 
page list of recommendations was forwarded to Dr. Logan. A review of the 
manual indicated that the majority of the recommendations were not 
incorporated. 

Ri~k M::Inl"lnflmp.nt Oivi!':ion Toxir.olnnv L8h Evidence Alldit Paae 4 



At the start of the fieldwork portion of the audit (August 6,2007), the audit team 
posted a notice restricting access to the "Saved Samples" freezer. The notice 
simply requested that personnel refrain from accessing or replacing items in the 
"Saved Samples" freezer until the conclusion of the audit. Two days later 
(August 8, 2007). the audit team observed that the bottom two shelves of the 
"Saved Samples" freezer had been accessed and "straightened-up." No 
explanation was offered or discovered as to why the notice was ignored . 

. _. __ ..... _'----_. ----
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Evid.ence Intake/Packaging, Storage, and Disposal 

Finding: Access to the evidence vault area is restricted to authorized keycard 
holders. The restriction is not enforced. The computer database record of the 
"Saved Samples" freezer was found to be incomplete (it did not contain any 
description of the evidence held). Timely disposal of evidence from 
adjudicated/closed cases has not occurred. 

Description of Condition: Access to the evidence vault is restricted by a 
keycard device. Approximately sixteen individuals have access to the evidence 
vault. Additional personnel may access the vault at any time when the evidence 
vault door is propped open. Access to the scientist's work areas is also restricted 
by keycard devices, but is also accessible by additional personnel. There is a 
refrigerator/freezer appliance storing newly arrived evidence in preparation for 
initial testing in this area. All evidence is not stored in the evidence vault. This is 
a direct violation of both department policy and CALEA standards. 

Responsibility for the "Saved Samples" computer database is shared and 
assigned to one scientist at a time. The responsible individl..!al is provided a copy 
of the database from the previous individual responsible for maintaining it. If 
errors occur, they are passed along as there is no validation of the accuracy of 
the information when the database assignment changes. The database used at 
the Toxicology Lab for the "Saved Samples" has no description field for the 
evidence stored. It is not possible to determine what evidence is actually stored 
in the freezer short of viewing it directly. Case files also contain a description of 
the evidence items submitted, but file notations regarding movement of evidence 
to the "Saved Samples" freezer is inconsistent. Validation is lacking. 

A review of the case files revealed that timely disposal of evidence from 
adjudicated/closed cases is not occurring. A number of files contained 
documentation permitting the destruction of the evidence, or requesting a return 
of the samples provided, but the items were still stored in the "Saved Samples" 
freezer. During this audit, no analysis of intake versus disposal was conducted 
due to time constraints and inaccessibility of records - some of which could only 
be accessed by the former lab manager's computer. 

Cause of Condition: Failure of personnel to comply with written policies and 
procedures. Failure of supervisor to access appropriate resources to ensure 
authenticity of computer database information. Failure of supervisor to 
delegate responsibilities. 

Effect of Condition: An environment developed that operates outside the 
guidelines of the Washington State Patrol. Accountability to the chain-of-

---.-------------.-----
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command was noticeably absent as was delegation of responsibilities from the 
lab manager to Toxicology Lab personnel. Guidance in the form of written 
policies and procedures address testing processes in evaluating evidence, but 
minimal direction regarding chain-of-c~stody standards is provided. 

The department is unnecessarily exposed to litigation due to insufficient 
documentation and disregard for evidence handling policies and procedures. 

--.. -
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Case Files 

Finding: Documentation in case files is inco,)sistent. 

Description of Condition: A review of the case files for "Saved Samples" 
during the years 2001-2007 was conducted. Discrepancies were minor and took 
the form of incomplete or missing notation~ and paperwork. 

Cause of Condition: High rate of staff turnover combined with failure of 
supeNisor to provide adequate training and oversight to comply with established 
policies and procedures. 

Effect of Condition: Successful prosecution of cases is compromised. The 
department is unnecessarily exposed to potential litigation. 

---- --.. -~---------.--- ..... -
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Mandatory Audits 

Finding: Mandatory audits are not being completed. 

Description of Condition: The division manual identifies an audit of the 
evidence stored in the "Saved Samples" freezer. The audit is to provide for a 
95% confidence level with a +/-5% confidence interval. The lab manager 
indicated in a memo to Dr. Logan that she would have a 100% inventory of the 
"Saved Samples" freezer completed by March 30, 2005. The audit concluded 
that the annual audit of the saved samples did not occur at any time during the 
last two years as the Toxicology Laboratory did not have a complete inventory of 
the "Saved Samples" freezer from which to generate a report. 

Quarterly audits were not conducted for the latter half of 2006, and no reports 
have been received by RMD for 2007. 

Cause of Condition: Failure to comply with established policies and procedures 
requiring an annual audit of the "Saved Samples" freezer. 

Effect of Condition: Non-standard evidence handling procedures and 
insufficient documentation to ensure the same jeopardizes operational 
performance as well as CALEA accreditation. 
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Supervision 

Finding: Proper delegation of tasks by the lab manager did not occur. 
Personnel are not held accountable for following departmental policies and 
procedures. 

Description of Condition: The lab manager had a very large staff to supervise 
and voiced unwillingness to delegate tasks to employees that would "take them 
away from their primary tasks." As a result, disposal of evidence did not occur on 
a regular basis and, when it did happen, appeared to coincide with that time 
immediately before an audit. 

Responsibility for completion of the Quarterly Audit was given to the Quality Lead 
Technician. The lab manager did not hold the Quality Lead Technician 
accountable for failure to complete and submit the quarterly audits. 

Cause of Condition: Failure of the lab manager to take appropriate corrective 
action in a timely manner. 

Effect of Condition: Non-standard evidence handling procedures and failure to 
perform required audits jeopardizes operational performance as well as CALEA 
accreditation. 
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Recommendations 

1. Immediate relocation to the evidence vault of the refrigerator/freezer 
housing incoming evidence. 

2. Immediate temporary reassignment of one Property and Evidence 
Custodian from the Seattle Crime Laboratory to oversee the movement of 
evidence items in and out of the evidence vault for the Toxicology 
Laboratory until additional personnel can be hired. 

3. Immediate lockdown of the evidence vault, thereby limiting access to the 
Property and Evidence Custodian and Quality Lead Technician only. 

4. Immediate 100% inventory of all evidence held both in the evidence vault 
and at any other locations on the premises. 

5. Establishment of a computer database system capable of tracking 
evidence items and reporting their status. 

6. Transfer of database tracking of saved samples responsibilities to the 
Property and Evidence Custodian responsible for evidence handling for 
the Toxicology Laboratory. 

7. Disposal of all evidence from adjudicated/closed cases. 

8. Return of all samples submitted by the Pierce County Medical Examiner. 

9. Addition of two Property and Evidence Custodians: one to oversee the 
vault and a second to oversee the file room and all paperwork associated 
with the evidence items. 

10. Re-evaluate the procedure/policy addressing the long-term storage of 
evidence for other agencies. 

11. Bring the Toxicology Laboratory's SOP into compliance with department 
evidence handling policies and procedures .. 

12. Copy the RMD with respective quarterly audit reports. 

----_ .. -----_ .•.. _ .. __ .. _ .. --_._----
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Destruction File 
Violation: RCW 40.14.160 

c 

No file was available for review 

Non-Compliant 

One (1) "Destruction Authorization Form" was found. Ms. Gordon indicated that she has 
not had time to file it. 

Recommendation: Review all files and follow prescribed procedures for destruction or 
archiving as necessary. Develop and maintain a "Destruction Authorization" file. 

Databases Non-Compliant 
Violation: RCW 40.14.060. 

A current listing of databases used at the Toxicology Lab was provided by Linda Collins. 
The list includes: 

• Tox Database 
• Discovery Excel (PD Tracking) 
• Saving Samples Database 

No databases were able to be audited for retention as no retention schedule has been 
established. 

Recommendation: Schedule immediately. 

Disclosure Requests 
Violations: RCW 42.17.260 

Regulation Manual 6.01.040 Public Records Requests 
CALEA 46.1.4, 54.1.1, 54.1.3, 82.1.1, 82.2.5. 

Non-Compliant' 

Ms. Gordon refers to all records requests received by the Tox Lab as Discovery requests. 
Under WSP Regulation, all such requests are all to be retained and tracked as disclosure 
requests. Tox Lab's SOP Manual indicates adherence to WSP regulations for disclosure. 
Ms. Gordon indicated that that she didn't have time to follow WSP policies and therefore 
wouldn't be doing it. 

• Redactions are being made without exemptions being explained to requestor. 
• Not using WSP database for tracking - using excel spreadsheet. 
• Not keeping requests in proper files, but rather in binders all together, or in 

envelopes. 
• No tracking # assigned. 
• Blood work requests are filed by the case #, BAC requests alphabetically by the 

requestor andlor date. 

<,.', 
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• No billing being done for non subpoenaed requests. 

Recommendation: That the Bureau Director be informed of the gravity of these 
matters and request a mitigation plan within thirty (30) days. 

Performance Records (DOC Books) 
Violations: Regulation Manual 7.01.030, 15.00.030 

CALEA 26.1.8, 35.1.10,35.1.13 

• No signed SCAN logs were found in the files. 

Non-Compliant 

• Two (2) offour (4) records reviewed contained materials past the retention 
period. 

• One (1) Doc book was not transferred with employee when he transferred out of 
the Tax Lab. 

Recommendation: Review all DOC books for proper contents and take appropriate 
inclusion or purging actions. 

Case Files Non-Compliant 
Violations: Regulation Manual 10.04.100. 

CALEA 11.4.2,11.5.1,11.5.2,11.5.1,11.6.4 

Multiple sets of copies were found in the files. 
FOIm numbers were present on only a few of the fOlms utilized. 
Recommendation: Clarify and identify what documents are to be included in case files. 
Ensure that all fonns utilized have been assigned a WSP fOIm number. 

TARs Non~Compliant 

Violation: TAR Manual 

• TARs are stored in various places, with majority being stored in three-ring 
binders. 

• TARs are unsecured. 
• January 1,2000 to June 30, 2000 TARs were discovered in an off-site storage 

area. 
• ,9opy<>f an original TAR found with an attached note that read: "Original at 

HRD?" 

Recommendation: Secure all TARS at one location at the respective employee's duty 
station. Create and utilize consistent filing system, either by dale or employee. 

(""'"'''''' -i Deleted: <11>Olle (1) TAR was fOllnd 
i ill an expandable file folder wilh cighl (8) 
I olher e1l1ployccs_~ , ...............•• __ ...... . 
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Simulator Solution Logbooks Status: Non-Compliant 
Violation: Retention: Ten (10) years for in-house records. No copies of archived 
fileslrecords are to be kept locally. 

A random sample of the Simulator Solution Logbooks (records of quality control results 
for simulator solutions produced by the lab) dating from 1991-1992, 1995-1997, and 
2001-2003, were examined. 

• Thirteen (13) years worth of records were found on file. 
• All files examined were copies; no originals found. 
• Ms. Gordon indicated that the originals were archived. This has not been 

confirmed. 

Recommendation: Originals files/records are to be retained for full retention period, 
and then archived. Copies are to be destroyed. 

Email Status: Non-Compliant 
Violation: Retention 

Checked four (4 ) employee's email systems. All four (4) had emails on the server more 
than a year old. Two (2) had emails 2-3 years old. 

Recommendation: Review retention rules related to email and perfoml required 
compliance-driven activity. 

Visitor Book Compliant 
Recommendation: There is a five (5) year retention requirement. Current visitor book is 
a bound volume with multiple years of records. It contains pages which canllot be easily 
removed for destruction. Therefore it is recommended that the lab use a binder with 
removable pages. 

Forensic Toxicology Case Files 
The technical content of the files prohibited the auditors from detemlining a measure of 
accuracy for file contents. 

Recommendation: A master list of required file components is to be prepared. 



CHRISTINE O. GREGOIRE 
Governor 
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STATE OF WASHINGTON 

WASHINGTON STATE PATROL 

JOHN R. BATISTE 
Chief 

General Administrative Building, PO Box 42600 • Olympia, WA 98504-2(j00 • (360) 753-6540 • www.wsp.wa.gov 

February 12, 2008 

Chief John R. Batiste 
Washington S~ate Patrol 
PO Box 42601 
Olympia W A 98504-2601 

Dear Chief Batiste: 

As of February 12,2008, I am submitting my voluntary resignation from the exempt position of 
Forensic Laboratory Services Bureau Director/State Toxicologist with the Washington State 
Patrol. I agree to officially resign from my employment with the Washington State Patrol on 
April 30, 2008. 

My last official day as the Forensic Laboratory Services Bureau Director/State Toxicologist will 
be March 14,2008. From March 14 through April 30, 2008, I will be avail~ble to answer any 
operational questions and to respond to any subpoenas that may be served regarding the 
Toxicology Lab. 
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ISSUE PAPER PREPARED BY DR. BARRY LOGAN 

This is a summary of the basis for the current legal challenges to simulator solutions 

prepared by the State Toxicology Laboratory and used in the state's evidential breath 

testing program. Simulator solutions are alcohol and water mixtures used to calibrate 

and check the calibration of evidential breath testing instruments. 

Issue: 

Following the departure of the Toxicology Laboratory manager in July, ongoing records 

review in the State Toxicology Laboratory has uncovered errors in processes and data 

that may impact breath test results in OUt cases. 

Background: 

In March 2007, WSP received an anonymous complaint alleging that "simulator 

solutions were being falsified as far as certifications". This complaint was assigned to 

Ms. Ann Marie Gordon, the Toxicology Laboratory manager to investigate. She 

evaluated the issue by tasking the Quality Manager to audit the records through the 

beginning of 2007 to ensure analytical data to support the results reported. The 

simulator solution process was also discussed with staff. Neither analytical review nor 

staff input revealed discrepancies. 

At a follow up meeting with Ms. Gordon and Dr. Logan a few days later, she indicated 

that she was delegating testing to one of her staff due to time constraints. It was 

concluded her delegation of the testing was likely the behavior that was the subject of 

the complaint, and she was directed to stop delegating that testing. There was no 

expectation that she personally test simulator solutions in her capacity as laboratory 

manager. She complied with that direction. 

1 
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In July 2007, a second call was received by WSP on the same subject containing more 

specificity. In addition to delegating the testing of simulator solutions, the complaint 

alleged Ms. Gordon had been signing a declaration under penalty of perjury that she 

had personally examined and tested the solutions. Affidavits from early 2007 posted on 

the WSP web site were reviewed and confirmed the substance of the complaint. The 

matter was referred to the WSP Office of Professional Standards (OPS). It is important 

to note that there is no evidence that results were being fabricated or falsified. All the 

tests reported were being correctly performed, however the alleged misconduct was 

that Ms. Gordon was taking credit in a sworn statement for having personally 

performed the test. 

The complaint and accompanying documentation was reviewed and a criminal 

investigation to determine potential evidence of false swearing was initiated by the 

WSP. Ms. Gordon resigned from the WSP on July 20,2007 when notified that criminal 

and administrative investigations would be conducted. 

The WSP criminal investigation was completed and referred to the King County 

Prosecutors office for a charging decision. On September 20, the WSP was verbally 

notified by King County that charges will not be filed due to the absence of intent on the 

part of Ms. Gordon. 

In July, exhaustive reviews of toxicology laboratory processes and procedures were 

initiated. A review of calculations used to determine the average alcohol concentration 

of the simulator solutions revealed an error in the programming of the database, which 

omitted some of the test results from the average value. This calculation error occurred 

on 33 batches of simulator solutions prepared and tested between August 2005 and July 

2007. Analysis of the impact of the error identified a potential material impact on eight 

breath tests conducted on one instrument in Spokane (out of "'70,000 tests statewide). 

2 
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WSP immediately notified the prosecutor's office and continues the process of 

contacting those individuals. 

In early September an audit of the simulator solution process was initiated by WSP, 

using an outside auditor. That report is expected to be delivered to the WSP in 

October. During the audit process, additional errors in the simulator solution database 

records have been identified, including inconsistent dates, transcription and data entry 

errors, and an error in the calculation ofthe standard deviation. The errors are mostly 

clerical, or affect numbers in a mathematically insignificant way, but it may be argued 

that they have legal significance. Some of the errors may affect the computed average 

for some simulator solutions in the third or fourth decimal place. WSP is working to 

secure independent experts review its process for identifying, reporting, and publishing 

corrections of these errors. 

At a Department of Licensing (DOL) hearing on September 10, 2007, incomplete 

testimony and evidence concerning the above issues led to an adverse ruling for the 

state which may impact future license suspensions. Defense attorneys argued that 

employees from the State Toxicology Laboratory had committed perjury by Signing 

affidavits containing the calculation error result. Without any legal representation for 

the state, these allegations were not rebutted. 

Analysis: 

The above deficiencies are traced to the following root causes: 

1. laboratory management and staff were overtaxed leading to inadequate 

delegation of authority and accountability. A survey has identified that the 

Washington State Toxicology Laboratory has a per FTE workload two to five 

times that of similar state labs. Management focus was highly attuned to 

3 
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customer needs, which were successful. However, this was not balanced with 

attention to internal controls and agency policy compliance. 

2. The Laboratory did not utilize an external process for evaluating the original 

complaint regarding the certification of simulator solutions. 

3. The simulator solution testing process was a legacy program which had grown in 

scale and become overly complex due to the addition of staff (each solution 

tested over seventy times) without any assessment of its liabilities or the need 

for that complexity. 

4. The process had been in place for over twenty years and had gone unchallenged, 

leading to complacency. This in turn led to under-emphasis of the significance of 

the procedure during staff training. 

S. The process was a peer-to-peer reporting process with no end point supervisory 

or management review for accuracy. 

6. Although the Toxicology laboratory was accredited in 2005 by the American 

Board of Forensic Toxicology (ABFT) - one of only 22 laboratories in the country 

to be so accredited - the accreditation does not encompass the simulator 

solution process so there had been no external review of procedures or risk. 

7. Written laboratory procedures were not comprehensive, and were open to 

varied interpretation by staff revealing management and training needs. 

8. Washington State has a very aggressive and experienced DUI defense bar, which 

shares resources, insight, and market issues and challenges around the state 

leading to higher scrutiny than experienced in other states. 

4 
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9. Inconsistent communication between DOL and the WSP Toxicology Laboratory 

has lead to incomplete information being provided at administrative hearings. 

Remedies: 

The following steps have been taken to address the root cause deficiencies. 

1. Mr. Kevin Jones, Laboratory Accreditation Manager for the Crime Laboratory 

Division has been assigned to manage the change process in the Toxicology 

Laboratory. Mr. Jones brings fifteen years of management and supervision in 

the WSP to this role. He is an expert in ISO (International Organization of 

Standards for Forensic Laboratories) standards and well acquainted with WSP 

poliCies and regulations. 

2. Mr. Jones' priorities have been assigned as follows: 

i) Pursue all means to restore public confidence in the Laboratory and meet 

stakeholder needs. 

ii) Work with WSP risk management to identify any remaining weaknesses 

or deficiencies in the simulator solution process, and conduct any 

necessary retraining. 

iii) Conduct the necessary notifications to prosecutors, defendants and the 

courts through the WSP website and other means. 

iv) Assess the external audit report, once available, and secure additional 

auditing as necessary. 

5 



o o 

v) Re-establish and hire a full time state toxicologist (PhD, ABFT Certified) to 

provide full-time, technical program oversight. 

3. An assistant attorney general with special responsibility for toxicology issues is 

being retained by the W5P to assist the laboratory, the DOL and County 

prosecutors in consistently addressing these issues. 

4. laboratory procedure will continue to be scrutinized to identify changes and 

improvements needed to clarify each individual's role and the steps required. 

Additional layers of validation, documentation and supervisory review are being 

added to the simulator solution preparation and testing process. 

5. The W5P will pursue ongoing discussions with the Forensic Investigations Council 

for additional oversight of the laboratories and a consistent process for dealing 

with complaints regarding quality or allegations of impropriety. 

6. A5ClD-LAB International, an 150 based forensic accrediting body is establishing 

accreditation standards for breath alcohol programs. WSP is participating in this 

previously unavailable process and will take steps to become one of the first 

accredited programs in the nation. 

7. WSP has requested ABFT, the laboratory's accrediting body, to conduct a data 

quality audit. This will be performed in October 2007. 

8. W5P is seeking legislative funding to restore a full time state toxicologist and 

additional staff to provide better technical management oversight of the 

laboratory, reduce the risk of technical errors, and improve the quality 

standards. 
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Unrelated but linked events: 

Ms. Gordon, the former Laboratory manager is also the individual who in 2004 

inadvertently destroyed the blood samples in the ongoing vehicular homicide 

prosecution of Frederick Russell in Whitman County. In that case the defense has 

sought to impeach Ms. Gordon's credibility by invoking the recent allegations, making 

the two events appear to be related when they are not. 

Also revealed in the Russell trial are internal WSP audit reports critical of the 

Laboratory's sample handing and storage methods. The reports show procedures that 

are out of compliance with WSP requirements, and describe inadequate documentation 

of destruction of specimens, which were authorized to be destroyed. Audit 

recommendations made to Ms. Gordon by the WSP auditor in 2005 for changes in 

procedureswere not immediately implemented. 

The WSP and the Toxicology Laboratory are committed to scientific excellence in 

support of Washington's evidential breath testing program, and are acutely aware of 

the need for public confidence and accountability. 
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Oversight of crime-lab staff has often been lax 

Friday, July 23, 2004 

By RUTH TEICHROEB 
SEA TILE POST -INTELLIGENCER REPORTER 

A crime lab chemist snorts heroin on the job for months, stealing the drug from evidence he was testing. 

A senior DNA analyst lies to a defense attorney, fearing his testing error would be used to undermine 
a case against a suspected rapist. 

related features 

- Crime labs too beholden to 
prosecutors, critics say 

A forensic scientist is accused of sloppy drug analysis, after a national watchdog group complains 
about his misleading court testimony. 

- Previously: "Shadow of 
Doubf' special report 

In all of these cases, internal checks and balances failed. The system for double-checking work broke down in one case. In another, 
officials overlooked warning signs until faced with a crisis. And the work of discredited senior staffers was almost never audited, an 
investigation by the Seattle Post-Intelligencer found. 

A close look at the Washington State Patrol crime labs reveals a stressed system in which officials have been slow to deal with 
misconduct by long-time employees -- dating back to one of the first scientists hired more than 30 years ago. 

Crime lab officials say these are isolated incidents that don't reflect the high-quality work done by 
their 120 employees on thousands of cases a year, despite case load and budget pressures. 

"It's a constant process oflearning from our mistakes and trying to do better," said Barry Logan, 
director of the State Patrol's Forensic Laboratory Services Bureau. 

A single inept or dishonest forensic scientist, though, can undermine the integrity of the legal 
process, given the pivotal role the crime labs play in determining a suspect's gUilt or innocence. 

"It's only as good as the weakest link," said Steven Benjamin, co-chairman of the forensic evidence 
committee for the National Association of Criminal Defense Lawyers. "When a laboratory has an 
inept or dishonest examiner and an inadequate response, then that whole lab becomes the weakest 
link." 

crime labs' Director 
Barry Logan says most of his forensic 
scientists do top-notch worll on thousands of 
cases each year. 

A review of two dozen crime lab disciplinary records also raise questions about the professionalism of some scientists on the state 
payroll. In the past five years, a lab supervisor was caught viewing pornography on his office computer, a lab manager was fired for 
sexually harassing female co-workers and a DNA analyst was found sleeping on the job. 

Crime labs are subject to minimal federal or state oversight. Even the last industry-led, voluntary accreditation review of Washington's 
system, however, found problems in all seven labs in 1999. 

The lack ofgovemment scrutiny has become a national issue in the wake of high-profile scandals plaguing crime labs from Houston, 
where shoddy DNA work led to a wrongful conviction, to a string of problems at the FBI's pre-eminent facility in Quantico, Va. 

Two months ago, Oregon attorney Brandon Mayfield was jailed for two weeks as a material witness after FBI fingerprint experts 
mistakenly linked him to the March 11 Madrid bombings that killed 191 people. 

Over the objections of Spanish investigators, three veteran FBI fingerprint examiners declared they had a "100 percent" match with 
Mayfield -- a claim soon proved to be false. 

The case not only prompted questions about the reliability of fingerprint evidence; it left people wondering whether experienced 
forensic scientists had let biases cloud their judgment. 

And it lent credence to the complaint that too many crime lab staff see themselves as cops in white lab coats rather than objective 
scientists. 

'I tried to conceal it' 

A simple error on a DNA test would lead to the undoing of 16-year forensic scientist John Brown. 
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Embarrassed by his mistake, Brown made a decision that would shatter his credibility and impugn the integrity of the entire system. 

It began when Seattle police submitted vaginal swabs in an unsolved rape case to the state crime lab. Brown came up with a DNA 
profile of a possible male suspect but didn't find a match the first time he searched the convicted-felon DNA databank in November 
1997. 

During an internal review, his boss, Don McLaren, noticed that Brown had missed one of the markers in the DNA test. Brown reran the 
correct profile and produced a match with Craig Barfield, then 35, who had served time for burglary convictions. 

Brown issued a final report linking Barfield to the DNA profile, but made no mention of his first test. 

"A mistake like this is like leaving fresh salmon on the counter and ... leaving your cat in the kitchen," Brown, 54, said recently, 
speaking publicly for the first time. 

"I saw it as much more harm that the defense would get hold of the data saying there's no match in the database, and 
they'd prance around and say it proves the innocence of their client." 

He also destroyed his erroneous draft report, a common practice at that time, according to Brown and McLaren, but 
one that contradicted the legal system's basic tenet of full disclosure. 

A few months later, in April 1998, Barfield's public defender, Stephanie Adraktas, grilled a nervous Brown about 
discrepancies in his lab notes during a pre-trial interview. 

By then, Brown said he knew Barfield had been accused of a previous rape, and wanted to help bolster the case. "I didn't want this 
mistake to come up," he told the P-1. "So I tried to conceal it." 

One of the founders of the lab's DNA section almost a decade earlier, Brown had testified in 40 DNA cases. He'd tested evidence in 
300 DNA cases, according to his resume. 

He said defense attorneys had begun personally attacking forensic scientists because they could no longer challenge irrefutable DNA 
evidence in court. They wanted to "destroy him." 

"The legal stuff was a battlefield," he said. 

During the interview with Adraktas, Brown was at first evasive, then lied about the existence ofthe draft report. As the hours ground 
on, Adraktas extracted the truth. "Every defense attorney wants to go out hunting and to capture a forensic scientist and I was the big 
buck with a full rack," Brown would later tell State Patrol investigators. 

Brown's attitude stunned Adraktas. "I do find it disturbing and sad that someone whose job was to be objective and evaluate evidence 
fairly would do this," she said. "It wasn't his role to decide if the charged person was guilty. That was up to ajury." 

To do damage control, King County Deputy Prosecutor Steven Fogg immediately sent the crucial DNA evidence to a private California 
lab, which confirmed the match with Barfield. 

At Barfield's trial two years later, Brown, who had just been promoted to supervisor of the lab system's DNA program, admitted that 
he'd lied about his first test. 

The State Patrol put Brown on administrative leave and launched an internal investigation. Administrators concluded Brown's 
credibility was tarnished, and his "untruthfulness" could be used to discredit his prior work -- and the entire system. 

On the verge of being fired, Brown resigned in September 2000. 

The lab, in response, began limiting defense attorneys to two-hour time blocks during pre-trial interviews to ease psychological 
pressures on forensic scientists. 

"I'm not going to defend what John Brown did," said Logan, the crime labs chief. "He got into a difficult situation and made it worse by 
how he handled it." 

Lab officials didn't audit Brown's other cases for problems after his resignation because his previous track record was "excellent," 
Logan said. They did write a policy requiring staff to keep all draft reports. 

"I believe we have an excellent record in disclosing as much as we believe will be relevant," Logan said. 

After Barfield was convicted of rape and burglary, however, the court fined the state $5,000 for failing to disclose memos revealing 
Brown had been suspended during the trial. 
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"A fme was just an inadequate response to that," Adraktas said. "If that's all an agency will suffer as a result of withholding information 
in a serious case, what will prevent them from doing it again?" 

The crime labs' habit of destroying erroneous draft reports was "chilling" and raises the possibility of wrongful convictions, she said. 

Andraktas also questions why the agency waited two years to investigate Brown's conduct, even promoting him. She said she submitted 
a transcript of Brown's false statements to the State Patrol's legal counsel soon after the interview. 

Logan said he didn't know about Brown's dishonesty until the trial, and isn't sure if anyone else did. Officials did know he'd destroyed 
the draft report, which wasn't against policy at the time. Logan said they took action as soon as Brown testified to lying. 

Today, Brown in part blames what happened on the stress of dealing with defense attorneys -- something police agencies discount, 
because employees are expected to "handle this stuff." 

"We were facing on a monthly basis people who were trying to destroy our reputations," Brown said. "There was no acceptance of 
that." 

Scientist falsified his report 

From the earliest days of the state system, crime lab officials have floundered at reining in problem employees. 

One glaring example is Donald K. Phillips, a forensic scientist hired in 1971 after a brief stint in the Seattle Police Department lab. 

Phillips' skills were soon called into question, but those concerns had little effect on what would be a IS-year career with the State 
Patrol. 

"They let him through probation even though they knew he was a problem," recalled Kay Sweeney, a former crime lab quality 
assurance manager for the State Patrol. "Once you passed probation, it's very hard to be terminated." 

In August 1973, Phillips failed an II-month trial run as a supervisor. His job evaluation, while praising his loyalty, cited poor 
communication with fellow employees and "an inability to properly perceive the necessary approach" to casework. It recommended he 
not be put in charge of cases. 

Over the next two years, Phillips was promoted twice. By 1977, he was regularly collecting evidence at major crime scenes. Four years 
later, he was supervising homicide and rape crime-scene investigations. 

It became clear in the mid-'80s that Phillips had misrepresented his credentials. On the witness stand, he'd testified more than once to 
having a chemistry major. In reality, he had majored in agricultural science at Ohio State University. 

"I just didn't tell them what kind of chemistry," Phillips said in a recent interview. 

In April 1985, lab officials fired Phillips for misconduct after he frightened a hotel maid by showing her gruesome crime scene photos 
in his room while out of town for a trial. The maid told police she feared he might be the Green River Killer. 

Phillips said he was really fired for filing too much overtime. Eight months later, he won an appeal and was reinstated. Lab officials at 
first restricted him to drug cases. 

Phillips said he was surprised when his boss, Sweeney, sent him to collect evidence at a Kitsap County crime scene on Sept.29, 1986. 
After reminding Phillips about proper procedures, Sweeney gave him the green light to search a garage where police believed 
16-year-old Tracy Parker had been bludgeoned to death two weeks earlier. It would become a capital case, ultimately putting the killer 
-- Brian Keith Lord -- behind bars for life. 

Police soon reported that Phillips had sprayed a claw hammer with too much of a chemical used to detect blood, preventing further 
testing. 

Phillips denies doing anything wrong. "To this day, I believe there was enough blood to get a typing." 

The real problem wasn't Phillips' mistake but his attempt to cover it up by denying he'd sprayed the hammer -- to the point of stating 
that in his lab report, according to Sweeney and State Patrol documents. 

"He chose to falsify what he'd done. Ifhe was going to do that to me, his supervisor, I couldn't trust him," Sweeney said. 

When the State Patrol launched an internal investigation, Phillips resigned in December 1986. 

"I still dream about it -- I loved the lab," said Phillips, 65, who moved to Oklahoma and started a business -- his own perennial 
greenhouse. "I thought I'd be there forever." 
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Despite Phillips' turbulent history, lab officials did not audit any ofthe thousands of cases he'd handled, or review his testimony in more 
than 50 cases. 

Flaws on proficiency tests 

Lab officials often point to proficiency tests as proof of forensic scientists' competence. 

Crime lab workers must pass one test annually in each specialty to satisfy voluntary rules set by the American Society of Crime 
Laboratory Directors' Laboratory Accreditation Board. Staff know they're being tested, rather than having exams slipped in with regular 
casework. 

Some say the system needs tightening. 

Tacoma lab forensic scientist Charles Vaughan took a routine proficiency exam in September 1998, testing his ability to interpret 
footprint evidence. 

When accreditation inspectors visited the Tacoma lab in September 1999, they couldn't find any record of Vaughan's exam. 

It soon became apparent that Vaughan's supervisor, Terry McAdam, had never reviewed the test -- or realized that Vaughan failed to 
correctly match all of the footprints with the right shoe. 

Vaughan was pulled off that type of casework for about six weeks until he could redo the test, plus pass another exam. 

The same year Vaughan bungled his proficiency test, he mistakenly linked hairs found at a Thurston County burglary to a suspect, 
according to the suspect's attorney, Richard Woodrow. 

Woodrow said he hired a private Seattle forensic scientist who concluded the hairs didn't match. The prosecutor dismissed the burglary 
charge in September 1998. 

During the lab system's last accreditation, inspectors identified two other forensic scientists whose proficiency testing was not up to 
date. They also noted that technicians doing DNA work for the convicted felon databank had never taken a proficiency test, although 
that was not mandatory. 

Since the last accreditation, several lab employees have made mistakes on proficiency tests, according to internal lab documents. 

In the past year, a firearms examiner in Spokane and one in Seattle both flunked tests. The year before, a Seattle forensic scientist failed 
a shoeprint exam. 

When employees fail a test, they're taken off casework until they can pass another exam. If problems persist, a supervisor monitors their 
work or puts them on a work-improvement plan. 

"The work is being done by human beings and human beings sometimes make mistakes," Logan said. 

That doesn't reassure critics who say proficiency testing is already too easy. 

"It's such a hokey test," said Dan Krane, a biology professor at Wright State University in Ohio who runs a forensic consulting firm. 
"They all do it at the same time and use pristine samples which aren't anything like casework." 

What Phillips said happened in the early 1980s was even worse. 

"Everybody would put their heads together and get the right answers," he recalled. "We wanted to be right." 

Drug analyst under surveillance 

The chemist's odd behavior raised co-workers' suspicions as far back as 1998. Yet two years would pass before the 
State Patrol intervened. 

After starting work at the Marysville lab in April 1997, James Boaz noticed that his colleague, Michael Hoover, 
handled an inordinate number of heroin cases. Sometimes Hoover even took over Boaz's cases without permission. 

Boaz began locking up his files in his drawer when he wasn't at his desk. He also heard "loud snorting" coming from 
Hoover's desk, Boaz would later tell State Patrol investigators. Hoover 

Chemist David Northrop said he first noticed problems in 1999 when Hoover posted a note soliciting heroin cases from the intake 
clerks. Northrop complained to his boss, Erik Neilson. By summer 2000, Boaz and Northrop reported that Hoover was secretive when 
handling heroin cases and assigned himself too many. They suspected he was making up results. 
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When Neilson confronted Hoover in September 2000, the II-year employee claimed he was stashing heroin 
for police to use in training drug-sniffing dogs. Neilson warned him to stop. 

Two months later, Boaz and Northrop reiterated their suspicions and Neilson contacted the State Patrol to 
report that Hoover might be stealing heroin from evidence. 

The State Patrol immediately launched an internal investigation, installed a hidden video camera above 
Hoover's desk and later questioned him. 

Hoover confessed, saying he sniffed heroin in the lab to ease chronic back pain. 

"I don't want anything bad to reflect on the State Patrol," Hoover told investigators on Dec. 22, 2000. "I 
found that if I sniff a little bit of ... heroin once in a while, it makes the pain go away where I can sleep at 
night." 

Snohomish County prosecutors charged him with one count of tampering with evidence and one count of 
official misconduct, both misdemeanors. Felony charges weren't filed because no heroin was found in Hoover's possession. 

Hoover resigned, pleaded guilty to the charges and received an II-month jail sentence in November 2001. The scandal led to the 
dismissal of hundreds of pending drug cases in Snohomish, Island, Skagit, Whatcom, Jefferson and Clallam counties. The state Court 
of Appeals also overturned convictions in two drug cases because Hoover had tested the evidence. 

"He stands by his test results," said Hoover's former attorney, Stephen Garvey. "I suspect juries would have still convicted." 

The State Patrol did its best to minimize the damage, emphasizing that "the system worked" because lab employees turned Hoover in. 

Asked about the delay in investigating Hoover's suspicious behavior, Logan said he and others have thought long and hard about what 
might have led to earlier detection and are now more likely to see the red flags: "They were seeing these things and they never wanted 
to put two and two together about someone who was a colleague and a friend." 

Official concedes safeguards lax 

The State Patrol lab relies on peer review as its primary safeguard for catching mistakes. Lab notes and reports for every case must be 
reviewed by at least one other forensic scientist before being released. 

While effective to a point, peer review has its limits. 

Interpersonal conflicts get played out during reviews. Overloaded scientists do only cursory looks. Errors are missed due to 
inexperience. 

A troubling breakdown in that system came to light during an internal audit of the work of Spokane forensic scientist Arnold Melnikoff. 

Lab officials decided to review his work after Melnikoffwas accused of helping wrongfully convict a Montana man of rape based on 
erroneous hair-analysis work he did for that state's lab in the I980s. 

The April 2003 audit examined 100 of Melnikoffs felony drug cases dating back four years and found troubling flaws in 30, 
ranging from insufficient data to identify substances to mistakes in documentation. The report described Melnikoffs 
drug-analysis work as "sloppy" and "built around speed and short-cuts." 

Melnikoff, who had been on paid leave since November 2002, contested every finding in the audit. In a written rebuttal, he 
wrote that he'd never failed a proficiency test or had a negative performance review in his I4-year employment. 

~ 
Melnikoff 

And he pointed out that every drug case he'd analyzed had passed peer review: "If there was a 'problem,' it was a statewide laboratory 
problem," Melnikoff wrote. 

The State Patrol fired Melnikoffin March, saying his 1990 testimony in a Montana rape trial had undermined his credibility. Melnikoff 
is appealing his firing. 

Logan conceded that Melnikoffs case revealed employees had become lax about peer review, especially when dealing with a difficult 
co-worker. "The people doing peer review were only taking him on on the major errors," said Logan, who now requires supervisors to 
do spot checks as well. 

What's really needed is more rigorous science, said Edward Blake, a California forensic scientist whose work has helped free dozens of 
wrongly convicted prisoners. 

"This is an operation like 'I'm OK, you're OK,' " Blake said. 
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Lab workers violate conduct code 

Moral integrity and honesty are key qualities for crime lab employees whose work will help convict or exonerate suspects. 

Job applicants take Iie-detector tests that include questions about illegal drug use. One- third of applicants are disqualified because 
they've smoked marijuana in the previous three years. 

Once hired, crime lab scientists are supposed to follow the State Patrol's code of conduct. But over the last five years, 25 of them have 
been disciplined for violating those rules. Complaints included everything from arguing with co-workers or leaving a loaded rifle 
propped against a workbench to lying about travel and releasing confidential documents to a family member. 

One-third of the scientists received a written reprimand. Others were suspended briefly or counseled. Seven were fIred, although one of 
them won back his job. 

Timothy Nishimura, then manager of the Marysville lab, was fired in September 2000 for misconduct, including sexual harassment of 
female employees dating back to 1991, according to State Patrol documents. 

Nishimura appealed his fIring, and was reinstated with back pay in March 2002. He was demoted to a document-examiner job in the 
Seattle lab. He refused comment for this story. 

In another case, Kevin Fortney, supervisor in the Spokane lab, was investigated in December 2000 for cruising Internet porn sites at 
work. Fortney admitted his behavior and was suspended for two days. He has since been promoted to manager of that lab. Fortney 
didn't respond to requests for comment. 

Crime labs seem hard-pressed to find scientists who are not only well-educated but can analyze complex cases, said Blake, the 
California expert. "Just because they can extract DNA doesn't mean they can think through problems," he said. 

The most common problem isn't testing errors but incorrect interpretation of the data, said Ray Grimsbo, a Portland forensic scientist 
who runs a private lab. 

"It's what they do with the results that gets them into trouble," said Grimsbo, attributing that to lack of experience or arrogance. 

Pushing evidence too far is what some critics say happened when former Seattle crime lab manager Mike Grubb testified in a 
Vancouver, Wash., murder case. 

Grubb told the court an earprint found at the scene in 1994 likely belonged to the accused, David Kunze. An expert from the 
Netherlands went further, testifying that the earprint was definitely left by Kunze's left ear. 

The earprint evidence convinced ajury, who convicted Kunze in July 1997 of aggravated murder in the beating death of his ex-wife's 
fiance. Kunze was sentenced to life in prison. 

Two years later, the Court of Appeals overturned Kunze's conviction, criticizing the earprint testimony as "not generally accepted as 
reliable in the relevant scientific community." 

"It was junk science," said John Henry Browne, Kunze's attorney. Kunze was set free in 2001 after a second trial ended in a mistrial. 

It wasn't the first time an appeals court had taken issue with Grubb's conclusions. His testimony in a 1994 rape-murder trial, in which 
he claimed he could determine the age of semen found in the body of the teenage victim, was criticized as scientifically unsound. 

Grubb stands behind his conclusions in both cases, saying he based his findings on years of experience and forensic studies. 

"My testimony was well within the bounds of reasonableness," said Grubb, who left the lab in 1998 to run the San Diego Police 
Department crime lab. 

Experts say reforms needed 

Some critics believe a host of reforms are needed, including weeding out incompetent or dishonest crime lab employees, and requiring 
more rigorous outside reviews. 

Washington's crime labs are inspected once every five years to retain voluntary accreditation. During the last review, in September 
1999, all of the labs initially fell short of meeting key standards, records show. 

Inspectors cited problems ranging from proficiency tests that weren't up to date to an unlocked evidence freezer. Those problems were 
soon corrected. 

Said Logan: "They didn't come up with anything that they felt was a problem with the quality of the work." 
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Failing to meet voluntary standards, however, is a red flag because accreditation is done by former crime lab insiders who set the bar 
low, experts say. 

"It's an old boys' network," said William C. Thompson, a criminology and law professor at the University of California-Irvine. "It's the 
absolute bare bones that's needed to run a lab. It isn't the best scientific work that can be done." 

"The labs have manufactured credentials for themselves," said Blake, who won't accredit his California lab. "If you have people who 
are willing to manufacture credentials, what else are they making up?" 

Unlike most critics, Frederick Whitehurst has been on the other side. 

Whitehurst, an attorney and former FBI explosives expert, went public in 1995 about flaws in that lab. 

He now heads the non-profit Forensic Justice Project. 

While he favors requiring the nation's crime labs to undergo independent audits, he also remembers what it was like to have a two-year 
backlog of cases on his desk. 

He hasn't forgotten the frustration of trying to do his best in the face of unrelenting demand. 

"They can't go back and check. There's no time, there's no money," he said. " ... And they will fall to the pressures." 

P-I reporter Ruth Teichroeb can be reached at 206-448-81 75 or ruthteichroeb@Seattlepi.com 
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State Forensics Council Asked to Investigate Crime Lab 

Leaders of a statewide legal organization today asked the state's Forensic 
Investigations Council to investigate alleged negligence or misconduct by the 
Washington State Patrol's crime laboratory system. The request comes in the 
wake of several incidents that point to systematic problems in the operations of the 
state's forensics lab. 

"We want to ensure that innocent people are not imprisoned, and that people who 
have committed crimes are brought to justice. Accurate forensic work is essential 
to the fair administration of the law," said Bill Bowman, president-elect of the 
Washington State Association of Criminal Defense Lawyers (WACDL). 

In a letter to the Forensics Investigations Council, Bowman and current WACDL 
president Kevin Curtis urged it to examine problems stemming from several serious 
allegations about crime laboratory operations that have come to light: 

• that toxicology lab manager Ann Marie Gordon gave assurances that she had 
tested quality assurance solutions used for breath testing when in fact she had 
not conducted such testing; 

• that record keeping and data analysis was severely deficient during Gordon's 
tenure (Gordon resigned on July 20, 2007, after allegations of misconduct were 
made public); and 

• that ballistics analyst Evan Thompson provided misleading and unfounded 
testimony in an unknown number of cases; 

The Forensic Investigations Council is responsible for looking into allegations of 
serious negligence or misconduct in forensic work relating to crimes. WACDL 
leaders requested that the council investigate and issue a public report on the 
causes of the alleged problems; make recommendations for corrective actions, 
including changes in crime laboratory protocols; and evaluate the effectiveness and 
completeness of any internal investigations conducted by the State Patrol. 

"The public became aware of deficiencies in the forensic lab only because a 
whistleblower came forward. An independent body needs to look into the situation, 
so that we can minimize the possibility of forensic investigation errors in the future," 
said Kevin Curtis. 

The Washington Association of Criminal Defense Lawyers was formed to improve 
the quality and administration of justice. A professional bar association founded in 
1987, WACDL has over 1000 members - private criminal defense lawyers, public 
defenders, and related professionals committed to preserving fairness and 
promoting a rational and humane criminal justice system. 

--END--
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Test Anxiety 
Scandal at the state's DUllab has defendants lathered 

By Bob Geballe 

The state's toxicology lab has a. head
ache worthy of a threeeday binge. 

It all started when Ann Marie 
Gordon, manager of the laborato
ry-whose purpose is to provide the 

technological clout behind the state's DUI 
laws-got caught falsifying verifications of 
breath-test equipment. 

"I . call it 'Ann Marie Gordon and the 
Temple of Perjury,''' says Kenneth Fornabai, an 
Auburn lawyer and president of the Washington 
Foundation for Criminal Justice, an organiza
tion of DUI lawyers. "It represents a depar
ture from integrity so profound that you can't 
believe anything about the lab." 

according 
to Kenneth 

The Washington Association of Criminal 
Defense Lawyers sent a letter to the state 
Forensics Council asking for an investigation 
into the conduct of the entire State Patrol 
toxicology and criminal laboratory program, 
and saying that negligence or misconduct at 
the labs "has substantially affected the integ
rity of forensics results in Washington state." 

Gordon resigned last summer after a whis
tleblower in the lab reported that she was 
signing certificates saying she had calibrated 

breath-testing units for use in the field when 
she actually hadn't performed the calibrations. 
In fact, someone else in the lab had run the 
tests. The whistleblower told the State Patrol 
about the situation in March 2007. However, 
it took two months for the State Patrol to 
acknowledge the problem publicly, announc
ing' it was withdrawing all the certifications 
done by Gordon. 

It was a shocking revelation for attorneys 
involved in DUI defense, who say it calls into 
question the outcome of perhaps thousands 
of cases. 

"We heard about it in June, when the 
State Patrol Web site said they were pulling 
all the certifications for breath-test units," says 
Fornabai. The accuracy of breath tests is cru
cial, he says, because miniscule differences in 
measured blood-alcohol levels can have large 
legal consequences. "If it's a first offense and 
your blood alcohol is over 0.15, there are more 
severe penalties than under 0.15. For example, 
right now, I have a client whose blood alcohol 
was measured at 0.151." 

The repercussions are' rippling across the 
state. The state Department of licensing rein
stated licenses for nearly 40 people arrested 
on suspicion of drunk driving, then decided 
the courts were better prepared to handle the 
remaining onslaught of cases. Defense attor
neys in DUI cases are asking for the dismiss
als of cases, or the suppression of breath- and 
blood-test data. And several counties have 
been conducting hearings to decide how to 
handle the contested cases. 

'S'eVi¥~fj\laglisih ' kliig COiJhty ·· threW ' 
.out breath tests in their courtrooms and 
said they wouldn't accept any readings again 
until the state improves the lab's procedures. 
The Snohomish County District Court also 
suppressed about 40 breath tests. In Skagit 
County, judges refused to dismiss 51 DUI 
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We focus on one area of the law: 
OUt defense. 

Washington's strict DUI laws can have a devastating 
effect on lives, even for first-time offenders. 
That's why anyone accused of a DUI needs the 
most tenacious and innovative defense lawyer 
around. They need a defense team that explores 
every avenue and relentlessly pursues every 
option. At Fox Bowman Duarte, we've successfully 
defended thousands of DUI cases. And our eight 
lawyers have accumulated more than 100 years 
of DUllitigation experience. Fox Bowman Duarte. 
Put your clients in the best of hands. Ours. To 
find out more visit foxbowmanduarte.com. 

Fox )BOWMAN) DUARTE 
The nation's toughest DUllaws demand the toughest DUllawyers. 

Bellevue: 425.45119951 Bellingham: 360671.4384 

Spring 1008 • LAW & POLITICS 

SPECIAL FOCUS 
CRIMINAL DEFENSE AND OUI/OWI LAW 

"It represents a departure from 

integrity so profound that you can't 

believe anything about the lab." 
-Auburn attorney Kenneth Fornabai 

cases bul castigated ·the lali .and 
its director, Dr: Barry Logan', 

The uproar doesn't end 
with the falsified documents. 
Defense attorneys are unhappy 
that King County Prosecutor 
Dan Saiterberg has declined to 
prosecute Gordon. Gordon, who . 
resigned on July 20, acknowl. 
edged that she signed certificates 
for tests she hadn't run, accord
ing to documents released by 
the State Patrol. She could have 
faced legal sanctions, but a state
ment released by Satterberg's 
office said there was "little to 
be accomplished by any criminal 
prosecution" because "the public 
has not suffered any harm." 

The breath-test issue comes on 
top of several other instances of 
questionable performance at state 
crime labs. In April, State Patrol 
forensic scientist Evan Thompson 
resigned over questions of poor 
documentation. Thompson had 
provided crucial testimony in 
more than 1,000 cases since 1999. 

That's not all. Francisco 
Duarte, also with Fox Bowman 
Duarte, was the lead attorney 
for Fred Russell, convicted in 
a drunk-driving accident in 
Eastern Washington that result. 
ed in the deaths. of three col
lege students. DUring that trial, 
it came to light that vials con
taining blood from Russell were 

Jon Fox thinks prosecutors 
are letting the lab 
manager off too easy. 

Not so, says Jon Fox, with Fox 
Bowman Duarte's Bellevue office. 
"The prosecuting attorneys are 
understating this because of the 
magnitude of the problem," he says 
"Allowing the prosecutor to make 
this decision is a conflict of inter
est. But it's clear to us that it's an 
incredible injustice. The charging 
decision should have been given 
.to an independent prosecutor, like 
the state AG [attorney general's 
officel or the FB!." 

destroyed at the lab before the 
triaL "There wascomplete disre
gard of proper handling of blood 
tests," Duarte says. 

Gordon, who was in charge of 
the vials, resigned before test ifying 
at the trial. 

As these cases work their way 
through various Courts, the fall 
out will have prosecutors, defend
ers and accused drunk drivers 
holding their breath for some 
time to come. L&P 
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American Board of 

ABFT ,,-
Forensic Toxicology ™ 

410 North 21 st Street, Colorado Springs, CO 80904 

Phone: (719) 636-1100 • Fax: (719) 636-1993 • Web-site: www.abft.org 

July 23, 2007 

Barry K. Logan, Ph.D., D-ABFT 
Washington State Patrol 
Forensic Laboratory Services Bureau 
2203 Airport Way South, Suite 360 
Seattle, Washington 98134-2027 

Dear Dr. Logan: Review of May 10/11, 2007 Inspection Report 

Our review of the report of your recent inspection is complete. While the report reflects largely satisfactory 
performance, three issues were raised that require your attention prior to reaccreditation being granted. 

E-17 (E) was answered "no", with the comment that the laboratory director (Dr. Logan) does not directly sign off 
on proficiency test reports "in real time". The PT result forms should be reviewed and signed by the laboratory 
director shortly after receipt. It is recognized that QA staff prepare summary reports for periodic review by Dr. 
Logan. However, there were one or two instances that arose during the previous mid-cycle review that indicated 
not all PT deficiencies were being addressed with corrective action in a timely manner. Please indicate the actions 
that have been or will be, taken to address these concerns. 

G-7 (E) was answered "yes", but with a comment that the current guidelines in the SOP do not always make it clear 
what the criteria were for deciding, for quantitative GCIMSINP assays, which calibration should be accepted, or 
how to proceed if both curves meet acceptability but the quantitative values from each differ significantly (e.g. by 
more than x% from each other). It was also felt that guidance should be given on action to be taken when the 
intercept of the graph deviated substantially from the origin. The inspection team did note that overall, the quality 
of data was good, but that additional guidance would help both the less experienced analysts, and the forensic 
defensibility of the work. Please indicate the actions that have been or will be, taken to address these concerns. 

G-15 (E) was answered "no". The main concern was that, in postmortem cases, some unconfirmed EMIT 
cannabinoid results were reported "pos" on the final report without an appropriate comment. We understand that 
this has been addressed by addition of a comment near the bottom of the report. Please confirm that the comment 
is used now and provide an example (if not already sent). 

Please address the first two items within 60 days of receipt ofthis letter. Do not hesitate to contact me if you have 
any questions, or if you feel we have misunderstood any of the issues raised. Evidence of corrective action should 
be sent directly to me. 

I will forward a copy of the inspection report separately. You are encouraged to address the "non-essential" 

d~. ;,m,. you rOO" yo", in""'" in the ABIT A""reditation Prog<am. 

Graham R. Jones, Ph.D., DABIT 
Chair, ABFT Accreditation Committee 

The American Board of Forensic Toxicology is accredited by the Forensic Specialties Accreditation Board. 



STATE OF WASHINGTON 

WASHINGTON STATE PATROL 
FORENSIC LABORATORY SERVICES BUREAU 

2203 Airport Way South, Suite J60-Seattle, Washington 98134-2017-(206) 262-6{)00-FAX (206) 262-6018 

July 26, 2007 

Graham R. Jones, Ph.D., DABFT 
Chair, ABFT Accreditation Committee 
c/o Office of the Chief Medical Examiner 
7007 - 116 Street, 
Edmonton, Alberta 
Canada T6H 5R8 

Dear Dr. Jones: . 

This is to follow up on our telephone conversation of July 20,2007, in which I 
notified you that Ann Marie Gordon had resigned her position as Toxicology Laboratory 
Manager. I informed you that Ms. Gordon had resigned and there was an ongoing 
investigation into her certification of breath alcohol simulator solutions. We discussed 
that the simulator solution process was outside of the scope of accreditation by ABFT, 
and not an accreditation issue. 

Ms. Gordon played a major role in the Laboratory as manager and was the 
principal signatory on many of the case reports issued. Until her position is filled, these 
reports will be signed by me, Jayne Thatcher, and by designated supervisors. 

Please let me know if ABFT needs any further information at this time. 

I am in receipt of your inspection follow up letter and will respond within the 60 
day window. 

BKL:kj 

. Logan, Ph.D., DABFT 
i gton State Toxicologist 



Simpson, Melissa (WSP) 

From: Logan, Barry (WSP) 

Sent: Sunday, August 19, 200712:14 PM 

To: Simpson, Melissa (WSP) 

Subject: FW: ABFT 

Importance: High 

From: Sorenson, Don (W5P) 
Sent: Friday, August 17, 2007 1:38 PM 
To: Logan, Barry (W5P) 

f ) 
Page lof2 

Cc: Jones, Kevin (WSP); Graham Jones (GrahamJones@gov.ab.ca)i Beckley, Paul (WSP)i Batiste, John (WSP) 
Subject: RE: ABFT 
Importance: High 

Barry, 
At your request, Dr. Jones and I discussed the matter this afternoon and agree that this audit will provide value to 
the FSLB and be welcomed by our stakeholders. Anticipated dates for fieldwork are October 25-26, 2007. Will 
you be handling the contracting process? Also, please let me know how you envision RMD's additional 
involvement so that I can plan accordingly. Thanks! 
Don 

From: Logan, Barry (W5P) 
Sent: Thursday, August 16, 2007 9:03 AM 
To: 50renson, Don (W5P) 
Cc: Jones, Kevin (W5P)i Graham Jones (GrahamJones@gov.ab.ca); Beckley, Paul (W5P) 
Subject: ABFT 

Don; Here are some updates. 

I have been keeping ABFT (our accrediting board) notified about what's going on in the Tox 
Lab. Their accreditation program does not cover the simulator solution aspects of the lab's 
activities, only the blood and tissue testing. However, in the interests of openness, and since 
AMG was signing our reports, I've discussed inviting them in to do a data audit of cases that 
Ann signed out, to verify the completeness of the review. They are willing to do that, but 
probably not until October. 

We already had an inspection in June where the lab data was reviewed and no problems with 
the quality of the review were identified. But this would provide additional reassurance to our 
customers and the public. 

Could you please contact Dr. Graham Jones (780) 427-4987 who chairs the laboratory 
accreditation program at ABFT to discuss this further? 

Thanks 

BKL 

(Graham; Don Sorenson heads our agency's risk management division.) 

<><><><><><><><><><><><><><><><><><><><><> 

8/1912007 



E>arr!:j K Logan rhD, DAE>i 
Washington State Toxicologis, -
Director. Forensic Laboratory Services Bureau 
Washington State Patrol 
2203 Airport Way S. 
Seattle WA 98134 

ph: (206) 262 6000 
fx: (206) 262 6018 

<><><><><><><><><><><><><><><><><><><><><> 
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Simpson, Melissa (WSP) 

From: Logan, Barry (WSP) 

Sent: Sunday, August 19, 200712:14 PM 

To: Simpson, Melissa (WSP) 

Subject: FW: ABFT response 

From: Graham Jones [mallto:Graham.Jones@gov.ab.ca] 
Sent: Monday, August 13, 20074:44 PM 
To: Logan, Barry (WSP) 
Subject: RE: ABFf response 

Barry: 

u Page 1 of3 

If you get a chance, can you give me call sometime morrow (Tuesday)? The ABFT Executive is having a brief 
conference call Wednesday afternoon to discuss how to respond to the lawyers that have asked for information (I 
think Yale copied you on their request). However, I mainly wanted to chat briefly to you about what, if any 
investigation the WSP will be made into Ann Marie's conduct in the lab. My concern is not specifically with the 
breath alcohol program (which is currently not within the scope of the ABFT accreditation), but whether there are 
broader issues we (Le. ABFT) should be concerned with. These comments are made from a "global" perspective 
and do not reflect any specific concerns IIwe have. 

I should be in soon after 7.30 Pacific time. Our switchboard is open until 3.30 pm (PST), although I can arrange 
to take a call later if necessary. 

Thanks Barry, 

Graham 

Graham R. Jones, Ph.D. 
Chief Toxicologist 
Office of the Chief Medical Examiner 
7007 - 116 Street NW 
Edmonton, Alberta 
Canada T6H 5R8 
Phone: (780) 427-4987 
Fax: (780) 422-1265 

From: Barry.Logan@wsp.wa.gov [mailto:Barry.Logan@wsp.wa.gov] 
Sent: Monday, August 13, 2007 4:45 PM 
To: Graham Jones 
Subject: ABFf response 

Graham; Can you give me your own take on the attached draft which is attempting to address 
the issue of which quantitative results to report when we have several. If it looks like we're on 
track. I have some more editing to do but are close to submitting a formal response. If I'm not 
addressing the issue you were raising let me know. 

Thanks much 

BKL 

I Quantitative Results Reporting 

811912007 
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Page 2 of3 

1. Many drugs are quantified during initial drug screening by GCMSINPD, and then again during 
confinnationlquantitation by special methods (GCMS-SIM, LCMS, LCMSQQQ, for various drugs 
including methamphetamine, benzodiazepines, fentanyl, cocaine and metabolites and opiates). This may 
result in several quantitative results for a given drug which are reportable (i.e. calibration acceptable, 
controls accepted, etc). 

2. In any event, the result reported from any assay shall have met the individual assay requirements for 
chromatography, ion ratio, spectral comparison, linearity, linear range, and control performance, and shall 
be subject to the established limits of detection and limits of quantitation for that assay. 

3. Subject to the above requirements, the analyst shall make the determination regarding which 
quantitative result to report, based on the following considerations. 

a. The calibration curve fit (R2 value) should be greater than 0.990 for the reportable compound. Curves with 
higher R2 values are generally preferable. 

b. An assay with a curve which goes closer to the origin may be preferred over one with substantial deviation, 
subject to the additional considerations listed in this section. 

c. Linear calibration curves are preferred over quadratic curves. However, some compounds have calibration 
curves that are non-linear and it is acceptable to report compounds from a quadratic calibration curve. However, 
if a quadratic calibration curve is used, the reported value should quantitate within the range of the acceptable 
calibrators, and the upper calibrator serves as the limit of quantitation. 

d. If a calibrator is dropped in the same concentration range as the compound in a case, it is preferable to use one 
of the other available methods to quantitate the sample. 

e. Chromatography (including: signal-to-noise ratios, co-eluting compounds, instrument performance, and method 
limitations) should be considered when evaluating methods. 

f. An analyst may preferentially select a method in which they performed the testing, over a method in which a 
peer performed testing when the quality of both tests is similar. This facilitates testimony by requiring only one 
analyst in court. 

g. In some instances, it may be preferable to select a method with a lower limit of detection (LOD) and/or 
quantitation (LOQ), even if the linearity is poorer, in order that a compound can be reported quantitatively. 

<><><><><><><><><><><><><><><><><><><><><> 

5 arr!:J K Logan FhD, DA5FT 
Washington State Toxicologist 
Director, Forensic Laboratory Services Bureau 
Washington State Patrol 
2203 Airport Way S. 
Seattle WA 98134 

ph: (206) 262 6000 
fx: (206) 262 6018 

<><><><><><><><><><><><><><><><><><><><><> 

This email and any files transmitted with it are confidential and intended solely for the use of the 
individual or entity to whom they are addressed. If you have received this email in error please notify 
the system manager. This message contains confidential information and is intended only for the 
individual named. If you are not the named addressee you should not disseminate, distribute or copy this 

8/1912007 
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FOR IMMEDIATE RELEASE 

'BADLY FRAGMENTED' FORENSIC SCIENCE SYSTEM NEEDS OVERHAUL; 
EVIDENCE TO SUPPORT RELIABILITY OF MANY TECHNIQUES IS LACKING 

WASHINGTON - A congressionally mandated report from the National Research Council finds serious deficiencies in the nation's 
forensic science system and calls for major reforms and new research. Rigorous and mandatory certification programs for forensic 
scientists are currently lacking, the report says, as are strong standards and protocols for analyzing and reporting on evidence. And 
there is a dearth of peer-reviewed, published studies establishing the scientific bases and reliability of many forensic methods. 
Moreover, many forensic science labs are underfunded, understaffed, and have no effective oversight. 

Forensic evidence is often offered in criminal prosecutions and civil litigation to support conclusions about individualization -- in other 
words, to "match" a piece of evidence to a particular person, weapon, or other source. But with the exception of nuclear DNA 
analysis, the report says, no forensic method has been rigorously shown able to consistently, and with a high degree of certainty, 
demonstrate a connection between evidence and a specific individual or source. Non-DNA forensic disciplines have important roles, 
but many need substantial research to validate basic premises and techniques, assess limitations, and discern the sources and 
magnitude of error, said the committee that wrote the report. Even methods that are too imprecise to identify a specific individual can 
provide valuable information and help narrow the range of possible suspects or sources. 

"Reliable forensic evidence increases the ability of law enforcement officials to identify those who commit crimes, and it protects 
innocent people from being convicted of crimes they didn't commit," said committee co-chair Harry T. Edwards, senior circuit judge 
and chief judge emeritus of the U.S. Court of Appeals for the District of Columbia Circuit. "Because it is clear that judicial review alone 
will not cure the infirmities of the forensic science community, there is a tremendous need for the forensic science community to 
improve." 

Strong leadership is needed to adopt and promote an aggressive, long-term agenda to strengthen forensic science, the report says. 
To achieve this end, the report strongly urges Congress to establish a new, independent National Institute of Forensic Science to lead 
research efforts, establish and enforce standards for forensic science professionals and laboratories, and oversee education 
standards. "Much research is needed not only to evaluate the reliability and accuracy of current forensic methods but also to innovate 
and develop them further," said committee co-chair Constantine Gatsonis, professor of biostatistics and director of the Center for 
Statistical Sciences at Brown University. "An organized and well-supported research enterprise is a key requirement for carrying this 
out." 

To ensure the efficacy of the work done by forensic scientists and other practitioners in the field, public forensic science laboratories 
should be made independent from or autonomous within police departments and prosecutors' offices, the report says. This would 
allow labs to set their own budget priorities and resolve any cultural pressures caused by the differing missions of forensic science 
labs and law enforcement agencies. 

The report offers no judgment about past convictions or pending cases, and it offers no view as to whether the courts should reassess 
cases that already have been tried. Rather, the report describes and analyzes the current situation in the forensic science community 
and makes recommendations for the future. 

CERTIFICATION AND ACCREDITATION SHOULD BE MANDATORY 

Many professionals in the forensic science community and the medical examiner system have worked for years to achieve excellence 

tp:/ /www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID= 12589 6117/2009 
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in their fields, aiming to follow high ethical norms, develop sound professional standards, and ensure accurate results in their practice. 
But there are great disparities among existing forensic science operations in federal, state, and local law enforcement agencies. The 
disparities appear in funding, access to analytical instruments, and availability of skilled and well-trained personnel; and in certification, 
accreditation, and oversight. This has left the forensic science system fragmented and the quality of practice uneven. Except in a few 
states, forensic laboratories are not required to meet high standards for quality assurance, nor are practitioners required to be 
certified. These shortcomings pose a threat to the quality and credibility of forensic science practice and its service to the justice 
system, concluded the committee. 

Certification should be mandatory for forensic science professionals, the report says. Among the steps required for certification 
should be written examinations, supervised practice, profiCiency testing, and adherence to a code of ethics. Accreditation for 
laboratories should be required as well. Labs should establish quality-control procedures designed to ensure that best practices are 
followed, confirm the continued validity and reliability of procedures, and identify mistakes, fraud, and bias, the report says. 

Setting standards for certification and accreditation should be one of the responsibilities of the new National Institute of Forensic 
Science recommended in the report. The institute should work with the National Institute of Standards and Technology, government 
and private labs, Scientific Working Groups, and other partners to develop protocols and best practices for forensic analysis, which 
should inform the standards. 

Existing data suggest that forensic laboratories are underfunded and understaffed, which contributes to case backlogs and makes it 
hard for laboratories to do as much as they could to inform investigations and avoid errors, the report says. Additional resources will 
be necessary to create a high-quality, self-correcting forensic science system. 

EVIDENCE BASE OFTEN SPARSE, VARIES AMONG DISCIPLINES 

Nuclear DNA analysis has been subjected to more scrutiny than any other forensic discipline, with extensive experimentation and 
validation performed prior to its use in investigations. This is not the case with most other forensic science methods, which have 
evolved piecemeal in response to law enforcement needs, and which have never been strongly supported by federal research or 
closely scrutinized by the scientific community. 

As a result, there has been little rigorous research to investigate how accurately and reliably many forensic science disciplines can do 
what they purport to be able to do. In terms of a scientific basis, the disciplines based on biological or chemical analysis, such as 
toxicology and fiber analysis, generally hold an edge over fields based on subjective interpretation by experts, such as fingerprint and 
toolmark analysis. And there are variations within the latter group; for example, there is more available research and protocols for 
fingerprint analysis than for bitemarks. 

Nuclear DNA analysis enjoys a pre-eminent position not only because the chances of a false positive are minuscule, but also because 
the likelihood of such errors is quantifiable, the report notes. Studies have been conducted on the amount of genetic variation among 
individuals, so an examiner can state in numerical terms the chances that a declared match is wrong. In contrast, for many other 
forensic disciplines - such as fingerprint and toolmark analysis -- no studies have been conducted of large populations to determine 
how many sources might share the same or similar features. For every forensic science method, results should indicate the level of 
uncertainty in the measurements made, and studies should be conducted that enable these values to be estimated, the report says. 

There is some evidence that fingerprints are unique to each person, and it is plausible that careful analysis could accurately discern 
whether two prints have a common source, the report says. However, claims that these analyses have zero-error rates are not 
plausible; uniqueness does not guarantee that two individuals' prints are always sufficiently different that they could not be confused, 
for example. Studies should accumulate data on how much a person's fingerprints vary from impression to impression, as well as the 
degree to which fingerprints vary across a population. With this kind of research, examiners could begin to attach confidence limits to 
conclusions about whether a print is linked to a particular person. 

Disciplines that are too imprecise to identify an individual may still be able to provide accurate and useful information to help narrow 
the pool of possible suspects, weapons, or other sources, the report says. For example, the committee found no evidence that 
microscopic hair analysis can reliably associate a hair with a specific individual, but noted that the technique may provide information 
that either includes or excludes a subpopulation. 

In addition to investigating the limits of the techniques themselves, studies should also examine sources and rates of human error, the 
report says. As part of this effort, more research should be done on "contextual bias," which occurs when the results of forensic 
analysis are influenced by an examiner's knowledge about the suspect's background or an investigator's knowledge of a case. One 
study found that fingerprint examiners did not always agree even with their own past conclusions when the same evidence was 
presented in a different context. 

COURT TESTIMONY SHOULD BE GROUNDED IN SCIENCE, ACKNOWLEDGE UNCERTAINTIES 

The committee was not asked to determine whether analysis from particular forensic science methods should be admissible in court, 

lttp:/ /www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID= 125 89 6117/2009 
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and did not do so. However, it concluded that the courts cannot cure the ills of the forensic science community. ''The partisan 
adversarial system used in the courts to determine the admissibility offorensic science evidence is often inadequate to the task," said 
Edwards. "And because the judicial system embodies a case-by-case adjudicatory approach, the courts are not well-suited to 
address the systemic problems in many of the forensic science disciplines." 

The committee also concluded that two criteria should guide the law's admission of and reliance upon forensic evidence in criminal 
trials: the extent to which the forensic science discipline is founded on a reliable scientific methodology that lets it accurately analyze 
evidence and report findings; and the extent to which the discipline relies on human interpretation that could be tainted by error, bias, 
or the absence of sound procedures and performance standards. 

The report pOints out the critical need to standardize and clarify the terms used by forensic science experts who testify in court about 
the results of investigations. The words commonly used - such as "match," "consistent with," and "cannot be excluded as the source 
of' - are not well-defined or used consistently, despite the great impact they have on how juries and judges perceive evidence. 

In addition, any testimony stemming from forensic science laboratory reports must clearly describe the limits of the analysis; currently, 
failure to acknowledge uncertainty in findings is common. The simple reality is that interpretation of forensic evidence is not infallible -
- quite the contrary, said the committee. Exonerations from DNA testing have shown the potential danger of giving undue weight to 
evidence and testimony derived from imperfect testing and analysis. 

STRONG, INDEPENDENT LEADERSHIP NEEDED 

The existing forensic science enterprise lacks the necessary governance structure to move beyond its weaknesses, the report says. 
The recommended new National Institute of Forensic Science could take on its tasks in a manner that is as objective and free of bias 
as possible -- one with the authority and resources to implement a fresh agenda designed to address the problems found by the 
committee. The institute should have a full-time administrator and an advisory board with expertise in research and education, the 
forensic science disciplines, physical and life sciences, and measurements and standards, among other fields. 

The committee carefully considered whether such a governing body could be established within an existing agency, and determined 
that it could not. There is little doubt that some existing federal entities are too wedded to the current forensic science community, 
which is deficient in too many respects. And existing agencies have failed to pursue a strong research agenda to confirm the 
evidentiary reliability of methodologies used in a number of forensic science disciplines. 

The report was sponsored by the National Institute of Justice at the request of Congress. The National Academy of Sciences, National 
Academy of Engineering, Institute of Medicine, and National Research Council make up the National Academies. They are private, 
nonprofit institutions that provide science, technology, and health policy advice under a congressional charter. The Research Council i 
the principal operating agency of the National Academy of Sciences and the National Academy of Engineering. A committee roster 
follows. 

Copies of STRENGTI-IE:lIIJN~ FORENSIC SCIENCE IN THE UNITED STATES: A PATH FORWARD are available from the National 
Academies Press; tel. 202-334-3313 or 1-800-624-6242 or on the Internet at HTTP://WWW.NAP.EDU. Reporters may obtain a copy 
from the Office of News and Public Information (contacts listed above). In addition, a podcast of the public briefing held to release this 
report is available at HTTP://NATIONAL-ACADEMIES.ORG/PODCAST. 

# # # 

[This news release and report are available at HTTP://NATIONAL-ACADEMIES.ORG] 

NATIONAL RESEARCH COUNCIL 
Division on Policy and Global Affairs 
Committee on Science, Technology, and Law 

COMMITTEE ON IDENTIFYING THE NEEDS OF THE FORENSIC SCIENCE COMMUNITY 

HARRY T. EDWARDS (CO-CHAIR) 
Senior Circuit Judge and Chief Judge Emeritus 
U.S. Court of Appeals for the District of Columbia Circuit 
Washington, D.C. 
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Guth. Dinah 

To: 
Subject: 
Priority: 

Olson, Paula 
RE: Retirement 
High 

I can attach this e-mail to his 10C indicating his intention to retire and just change the date. However, do we pay 
him through 5 p.m. on 7/31/00? He will be cashed out on his annual leave and entitled to 1/4 of his sick leave on 
VEBA. 

Our regulation manual states an employee with five or more years of service will receive a laser plaque and a 
certificate for the spouse. Because the Tox Lab people came to us on 7/1/99, based on Legislative action, am I 
to order the plaques for Glenn or not? 

From: Olson, Paula 
To: Guth, Dinah 
Subject: FW: Retirement 
Date: Tuesday, August 01, 2000 8:57AM 
Priority: High 

Dinah: Please see the e-mail below. Do we need anything else from Glenn, or is this e-mail enough. Also, what 
needs to be done about leave, etc.? Thank you! 

From: Logan, Barry 
To: Olson, Paula (HRDPO) 
Subject: FW: Retirement 
Date: Monday, July 31,2000 7:52PM 

Paula; Glenn Case was involved in an argument with some coworkers last Friday. He behaved inappropriately 
responding angrily to a minor scheduling conflict. I counseled him on this and told him his response was 
unacceptable. He felt aggrieved but we parted amicably. He came in this morning and told his supervisor was 
he was retiring today, cleaned out his desk and left. Where do we go from here? 

BKL 

----Original Message---
From: OCasey8@aol.com [mailto:OCasey8@aol.com] 
Sent: Monday, July 31, 20002:38 PM 
To: blogan@wsp.wa.gov 
Subject: RE: Retirement 

Barry 
I am retired. Could you tell Beth so I can cash out my vacation and sick 
leave. 
Glenn 

Page 1 
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Russell D. Hauge 
Prosecuting Attorney 

Carol I. Maves 
Office Administrator 

Christian C. Casad 
Case Management 

Division Chief 

Timothy A. Drury 
Felony and Juvenile 

Division Chief 

Claire A. Bradley 
District/Municipal 

Division Chief 

Jacquelyn M. 
Aufderheide 

Civil/Child Support 
Division Chief 

www.kitsapgov.com/pros 

Kitsap County Prosecuting Attorney's Office 

April 17, 2009 

Jack Guinn 
Ellis, Holmes & Witchley, PLLC 
705 Second Avenue, Suite 401 
Seattle, Washington 98104 

Please reply to: Civil Division 

RE: Public Records Act Request, April 3, 2009 Correspondence 

Dear Mr. Guinn: 

I am writing to respond to your letter dated April 3, 2009 concerning the County's 
response to your firm's public records request. You have alleged four potential 
"missing" communications from our files. I have verified that these communications 
do not exist, nor did they exist at the time of your initial request to the County last 
year. 

The emails that you received were stored in hard copy, in one ofthe fourteen boxes of 
materials from the Hacheney aggravated murder trial. None of them were printed in 
response to your firm's record requests. After your April 3, 2009 letter, I arranged for 
the County's Information Services (IS) department to search for emails on any county 
servers with the names of David Olson, Michael Delashmutt or Julia Delashmutt. No 
such emails could be found. I also arranged for the IS department to search for 
emails to and from all email addresses known to be used by those persons up to and 
during the time of trial, and no such emails could be found. These were the email 
addresses: 

David Olson: dolson@mde.com 
Julia Delashmutt: jjdelash@yahoo.com and jdelashmutt@attbi.com 
Michael Delashmutt: None known; all email communications were with his 
wife Julia. 

IS informs me that any emails that were generated in the county during the year 2002 
were overwritten in the year 2007, unless those emails were saved on an individual 
county employee's email account at the time of the overwriting. IS searched through 

Adult Criminal & Administrative Divisions' 614 Division Street, MS-35 • Port Orchard, Washington 98366-4681 • (360) 337-7174 • FAX (360) 337-4949 
iuvenile Criminal Division' 614 Division Street, MS-35· Port Orchard, Washington 98366-4681 • (360) 337-5500 • FAX (360) 337-5509 
Special Assault Unit· 614 Division Street, MS-35· Port Orchard, Washington 98366-4681 • (360) 337-7148 • FAX (360) 337-7229 

Bainbridge Island Municipal Court Division' 614 Division Street, MS-35 • Port Orchard, Washington 98366-4681 • (360) 337-7174 • FAX (360) 337-4949 
Bremerton Municipal Court Division' 614 Division Street, MS-35· Port Orchard, Washington 98366-4681 • (360) 478-2334' FAX (360) 478-2303 
Port Orchard Municipal Court Division' 614 Division Street, MS-35' Port Orchard, Washington 98366-4681' (360) 337-7174' FAX (360) 337-4949 
Poulsbo Municipal Court Division' 614 Division Street, MS-35· Port Orchard, Washington 98366-4681' (360) 337-7174' FAX (360) 337-4949 

Civil Division· 614 Division Street, MS-35A • Port Orchard, Washington 98366-4681 • (360) 337-4992 • FAX (360) 337-7083 
Child Support Division' 614 Division Street, MS-35 • Port Orchard, Washington 98366-4681 • (360) 337-7020· FAX (360) 337-5733 



Jack Guinn 
April 17, 2009 
Page 2 

the account for each current and fonner employee for whom it possessed records. 
Therefore, if an email was not saved in "paper" fonn, it no longer exists in any fonn. 

You have also alleged that a written response should exist in response to David 
Olson's June 5, 2002 letter. Our office previously searched everything in the boxes 
of Hacheney records for the presence of any of the relevant names, and pulled every 
document with any of those names. As you know, you visited our office and were 
afforded the opportunity to look through each document on which any of those names 
appeared. I do not believe such a letter exists in our files. 

Thank you for your courtesy during the process of working through this public 
records request. As always, please do not hesitate to contact me if I can assist you 
further. 

Sincerely yours, 

RUSSELL D. HAUGE 

NEIL R. WACHTER 

Senior Deputy Prosecuting Attorney 

cc: Jeff Ellis 
Don Burger, Kitsap County Public Records Coordinator 



DECLARATION OF JOHN A. GUINN 

I, John A. Guinn declare: 

1. I received a phone call from David Olson on or about February 26,2009. I had 
previously contacted Mr. Olson's son Karl and asked him to ask his father to contact me. 

2. During our conversation, I asked Mr. Olson what he remembered about the video 
deposition he gave in the Hacheney murder trial. Specifically, I asked him what 
prosecutors told him with respect to his responsibility to return and testify at the trial. 
Mr. Olson said, "as far as I knew, I was done." 

3. I asked Mr. Olson if he would be willing to put that information in a signed 
declaration. He told me that if I sent him a declaration, he would sign it if it accurately 
reflected his recollection of the events. 

4. I emailed the declaration to Mr. Olson. He expressed no reservations about the 
accuracy of the statements it contained, but he refused to sign it. He told me that he was 
retired and did not want to get involved in the case. He further stated that he felt the 
information contained in the declaration was already part of the record, so he saw no 
reason to sign it. 

I declare under penalty of perjury of the laws of the State of Washington that the above is 
true and correct. 

Date and Place 



Ir.i)i Enginee~.lnc. 
June 5, 2002 

Russell D. Hague 
Prosecuting Attorney 
Kitsap County Prosecuting Attorney's Office 
614 Division Street MS 35 
Port Orchard, WA 98366-4681 

, 

• 

Reference: 

MOE file #: 

State of Washington v. Nicholas Daniel Hachney 
Kitsap ~~:)Unty:SLiperior Court No. 01-1-01311-2 
8671 

Dear Mr. Hague, 

I received your letter of May 28th advising me tl1at the above trial has. been rescheduled 
for mid October of 2002. I appreciate your keeping me informed. 

I am planning to take a leave of absence from MOE for between 6 and 9 months. My 
wife and I will be traveling to South Americ~ to assist in the construction of a Christian Radio 
network. We were there last October for a short time to install the first transmitter. I returned in 
. February for a design phase. We plan to return ih late September and remain there until late 
spring. This is a trip that requires a great deal of coordination as it involves working with a 
construction team set to arrive at that time. 

Is it possible to video tape my testimony in light of the fact that I will not be available 
during the trial? Do you have any other suggestions? 

... ,.<:.~ .. : 
. $i.r1cereJY, .. 

. MDEEHdttieers, Inc. 
. ", -

":- :' 

.-- . /", 
.. . .•... ,. .' .,. \/ ' 
:. )~ -:-, .: .,N • • 

David~B. Olson, P.E. 
Vice Pre~~;fdEmUElectrical'Engineer 
e-.mail: olson@mde.com 

~ .' I ' • 

. DBO/dim· 

. ,,:.~~~ .. 

700·St7u.#<JIMustrial Way 
Toll Free: 800/341·4588 

... 

; • .;::. I' 

Seattle, Washington 98108-5231 
fl..J.JJr//www.mde.com 

'" .. 
.' ., '.' .. ~ ,"" '- . . . ...... 

206/622-2007. Fax 206/622-2248 
Direct: 206/957-2141 



From: "Julia Delashmutt" <jdelashmutt@attbLcom> 
To: 
Date: 

"'Claire Bradley'" <CABradle@MAll1.CO.KITSAP.wA.US> .-----------~ 
6/5/02 5:32PM 

Subject: RE: Nick Hacheney Case 

Hello Claire, 

Michael and I got our letters about the trial now being scheduled for 
October. As you well know we will be setting up home in Scotland by 
then. I Just wanted to touch bases with you about what might be needed 
before we go. 

Also, we have sold our home and will be moving by the 23rd of this 
month! Our address from June 23rd until we go to Scotland on Sept. 2nd, 
will be: 

3950 NE Rova Road 
Poulsbo, WA 98370 

Our phone number, 360-697-4345 will still be effective until June 22nd 
or so. After that we will be using Michael's cell 360-981-5460 until we 
leave. 
My email also will be changing as of this Friday. It is now 
jjdelash@yahoo.com. 

Let us know what might be required of us, so that we can get it planned. 
We will be gone from June 9-20, 1 week in July (14-20) and 2-3 weeks in 
August, the dates are not quite nailed down yet. 

Thanks, 
Julia Delashmutt 

-----Original Message-----
From: Claire Bradley [mailto:CABradle@MAll 1.CO.KITSAP.wA.US] 
Sent: Monday, April 22, 2002 4:53 PM 
To: jdelashmutl@attbi.com 
Subject: Re: Nick Hacheney Case 

Thank you so much for checking in! You sound like a busy woman! 

You are correct that the trial date was delayed (again) until May 14. We 
sincerely hope it goes then, but I've stopped trying to predict as I am 
always wrong! I can tell you the recent delays are due to defense expert 
testing that was requested rather late in the game. We expect to be 
ready, but I just do not know. Expect another subpoena to arrive soon. 

I would love to have both you and Michael come in and speak with me one 
more time, and I'll want to show you the courtroom like we talked about. 
Plan that we'll do that in early May! closer to trial date IF I think we 
have a good chance of going out on May 14 or thereabouts. I'll know 
better about that in late April/early May. 

Please give me the dates that you are planning to leave for Scotland 
(for good) or if you have any smaller vacation plans-- I can work around 
your vacations. Hang in there-- we'll get this done! 

00034 
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From: 
To: 
Date: 
Subject: 

Amanda Jarrett 
Bradley, Claire; Wachter, Neil 
9/23/02 11 :56AM 
Re: Hacheney - Delashmutts 

Everyone. I just spoke to Julia Delashmutt's mother. For the record, the Delashmutt's new address is as 
follows: 

Michael and Julie Delashmutt 
5 Thornwood Gardens 
Flat 2/1 
Glasgow 
G117PJ 
Scotland 

Julia's email address.jjdelash@yahoo.comis still good. 

OR 

We can send mail for the Delashmutts to Julia's mother, Darlene Buckner, at: 
3950 N E Rova Road 
Poulsbo, WA 98370 
(360) 779-5008 

I just shot another email off to Julia re: getting something from her and Michael on 10/16 saying they are 
located in Scotland. Her mother is also going to try to contact them about this. 

Amanda 

>>> Claire Bradley 09/09/02 01 :11 PM >>> 
I THOUGHT I SENT AN EMAIL AWHILE BACK THAT LAYED OUT THEIR WHEREABOUTS, ETC. 
iICOULDN'T FIND IT IN MY GW THOUGH. IS THERE ANY NOTE IN DAM ION? IS THERE ANY INFO IN 
THE TRANSCRIPT? 

Claire A. Bradley 
Deputy Prosecuting Attorney 
360-337-4978 

>>> Amanda Jarrett 09/09/02 12:41 PM >>> 
I have been trying to reach the Delashmutts by phone off/on for the last 2 weeks. Being unsuccessful, 
today I set out to write them a letter to contact me regarding getting a witness unavailability letter from 
them faxed to us on the day of trial. 

I noticed deposition transcripts outside Neil's office, and decided to check in there to see if by chance they 
were asked at the beginning of the depo what their phone number is. Instead I discovered they left for 
Scotland September 2. Do we have ANY way now of contacting them? 

Sorry! 

Amanda 

cc: Pederson, Leslie 

00032 



From: 
To: 
Date: 
Subject: 

Amanda Jarrett 
Bradley, Claire; Wachter, Neil 
9/23/02 11 :56AM 
Re: Hacheney - Delashmutts 

Everyone. I just spoke to Julia Delashmutt's mother. For the record, the Delashmutt's new address is as 
follows: 

Michael and Julie Delashmutt 
5 Thornwood Gardens 
Flat 2/1 
Glasgow 
G117PJ 
Scotland 

Julia's email address.jjdelash@yahoo.comis still good. 

OR 

We can send mail for the Delashmutts to Julia's mother, Darlene Buckner, at: 
3950 N E Rova Road 
Poulsbo, WA 9837D 
(360) 779-5008 

I just shot another email off to Julia re: getting something from her and Michael on 10/16 saying they are 
located in Scotland. Her mother is also going to try to contact them about this. 

Amanda 

>>> Claire Bradley 09/09/0201 :11 PM »> 
I THOUGHT I SENT AN EMAIL AWHILE BACK THAT LAYED OUT THEIR WHEREABOUTS, ETC. 
ilCOULDNT FIND IT IN MY GW THOUGH. IS THERE ANY NOTE IN DAMION? IS THERE ANY INFO IN 
THE TRANSCRIPT? 

Claire A. Bradley 
Deputy Prosecuting Attorney 
360-337-4978 

»> Amanda Jarrett 09/09/02 12:41 PM »> 
I have been trying to reach the Delashmutts by phone off/on for the last 2 weeks. Being unsuccessful, 
today I set out to write them a letter to contact me regarding getting a witness unavailability letter from 
them faxed to us on the day of trial. 

I noticed deposition transcripts outside Neil's office, and decided to check in there to see if by chance they 
were asked at the beginning of the depo what their phone number is. Instead I discovered they left for 
Scotland September 2. Do we have ANY way now of contacting them? 

Sorry! 

Amanda 

cc: Pederson, Leslie 
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From: 
To: 
Date: 
Subject: 

Ms. Jarrett, 

"David B. Olson, P.E." <dolson@mde.com> 
'''Amanda Jarrett'" <AJarrett@MAIL 1.CO.KITSAPWA.US> 
9/27/0210:49AM 
RE: Hacheney Murder Trial 

I have a letter ready to fax you on the 16th I have a reminder in my 
calendar so hopefully I won't forget to send it. Weare now in 
Pennsylvania visiting family but will be on our way to Bolivia next 
Tuesday. 

Dave Olson 

-----Original Message-----
From: Amanda Jarrett [mailto:AJarrett@MAIL 1.CO.KITSAP.WA.US] 
Sent: Wednesday, September 25,20025:11 PM 
To: Dave Olson 
Subject: Hacheney Murder Trial 

Mr. Olson, 

Sorry to take this long to get back to you regarding an unavailability 
letter faxed to us on the day of trial. We are aware of the difficulty 
you might have getting to a fax machine on October 16 (beginning of 
trial), but it really is necessary to have something signed by yourself, 
dated and faxed to us on that day. This letter may follow the general 
format below (whatever is accurate). 

October 16, 2002 

To the Honorable Anna M. Laurie: 

Re: Trial in State of Washington v. Nicholas Hacheney 01-1-01311-2 

This letter is to confirm that am presently in . I 
traveled here. on to participate in a mission trip with the 
Evangelical Free Church of Canada. I will be here until . I 
am therefore unable to return to Kitsap County to testify in the trial 
of State v .. Nicholas Hacheney. 

Thank you for your attention. 

Sincerely yours ..... 

lsI David Olson (dated 10/16/02) 

This letter should be faxed to us at 360-337 -7229 on the morning of 
October 16. Please reply that you have received this email. Thank you 
for your understanding and continued cooperation. 

Amanda 

00007 
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100 South IncMfrieI Way 
SnIIJe. WA 98108 
(208) &22-2001 
(20&) 622-2241 

() Fax: - Dct 16 09:25 

MDE En9ineers, Jnc. 

Pnnm Oavki 8. 0II0n, P.E. 
-----------~----.---.. --

, .. , (380) 337·7221 

lome HonoraDIe Anna M. laurie: 

Re~ Trial in State ofWeshingtan v. Nicholas Hscheney 01-1-01311-2 

This fax IettSl' iA to confilm that 1 aill rYASentiy in S&n1a Cruz, Bofivia, South Amenca. 
I depsrted Washington State ~n ~:.~ . .Aembet 25, 2002 and arrived in Santa Cruz on 
October 3, 2002. f am here serving the Evangelical Free Church of Canada Mission 
as a broadcast enginaer to ir:~taH a Chriafian RadIO Network. 

My retum date is indefinite but is expected to be sometime in the month of July 2003. 
~ ypon me ~~ Of U1e IJ("q8Ct I may BXl8f1O my- stav. 

t am therefore unable to rerum to I<itsap County to testify in the trial of State v. 
Nicholas Hacheney. 

Thank you for your consideratior. 

~ .. lsi David son (dated 10116102) 

-------~-..~ ... ---_.- .•.... -.---~~----.--------.. 
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FACSIMILE T:RANSMITTAL SHEET 

,.lTN. 

Ms. AmandaJarrett 

t' AX NU!eEk 

001 360 337 7229 
1U!: 

Trial in Stare ofWashingron v. Nicholas 
Hacbeney 01-1,.(l1311-2 

:,Ii , 

n.0M'. 

Mr. Michael W. Debshmutt 
OATE, 

15/10/2002 
,errAt. NO. 01' "'''G'£.S tNC1.UU1NG OOVE'" 

2 

. -, 

I H~L.. U£'I tJ....J 

o PLEASE ttCYClE 

. --

Attached is theletter for the Honourable Anna M Laurie, in regards to our absence from 
the trial in State ofWashingtoo. v. Ni~ho.las H~heney 01-1--01311-2-

Re~~~ 
Mi~eJ .... '\Shmutt 

..:T'~ ;::os;;/~Ir'r ?k.4$ e 
~·Mb~·~ 

5 Thomwood Gardens 
Hat 2/1 

Broomhill 
Gla<;gow 
Gl17PJ 

Scolland, United Kingdotn 
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16 October 2002 

To the Honourable Anna M Laurie: 

Re: Trial in State of Washington vs. Nicholas HacheneyOl·l-01311·2 

This letter is to confirm. that we (Mr. and Mrs. Michael DeLashmutt) presently reside in 
Glasgow, Scotland, Unjted Kingdom of Great Britain and Northern Ireland (UK). We 
movedhe.re on 3td September, 2002 and wm remain residc.T.lts of the UK for at least three 
years. The purpose of our residency is so that ~ Mr. Michael DeLashmutt, can pursue my 
PhD at the University of Glasgow, Faculty of Arts, School of Theology and Religious 

. Studies. We will live here in the UKuntil at least 30th October 2005, and wil1 not be 
leaving the UK. at any time during the remainder of the year 2002. We are therefore 
unable to return to Kitsap County to testify in the trial of State vs. Nicholas Hacheney. 

Regards, 

~ •• 0 MichaeIW.DeLashm.utt .. 

. -

C gnature) 

/ t5 -/0 -2C!:>O <: 
(dace: dd/mmlyyyy) 

MTSo Julia J. Delashmutt 

~'d2l/~ (signature) ---
J (P-: Ie) -02-
(date: ddlmmlyyyy) 
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Fax: 
I 
'_ Jon 18 2009 02:41p. POO2IOG3 

DECLARATION OF DANIEL M. HACBENEY 

I Daniel M. Hacheney, declare as follows: 

1. I am the father of Nicholas Hac·heney. 

2. Both prior to and durilg my son's trial, I made several attempts to 

demonstrate to defense counsel Mark Yelish and Aaron Talney, that the 

timeline the state was proposing was not possible. I have been hunting \\oith 

my son on several occasions at this sight and I knew a trip to this location in 

less than one hour was impossible. I purchased a map of the hunting area 

and delivered it to the attorn.~ys. I also offered to take them to the site. They 

did not use the map at trial. 

3. I attended every day cf my son's trial and ~\'ery hearing, except for 

the deposition hearings where I was excluded. As the evidence was 

presented and the State alleged that the party was in the duck blinds at 7:50 

a.m., I again went to the attorneys and explained the difference between 

"shooting light': and sunrise. 

4. I again offered to takt: them to the sight at 7:00 a.m. so that we could 

take photos to show the lighling conditions. Neither attorney accepted my 

offer. 

S. On the morning of December 29, 2003, I traveled to the public 

hWlting blinds on Indian Island and took video footage from approximately 
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Fax: Jun 18 2009 02:d8ps POB3/003 

6:47 a.m. until 7:45 a.m .. I v~rified the time stamp on the camera V'with my 

cell phone. I did this to be ahle to show the appellate attorneys in my son's 

case that the time line used by the prosecution was not possible. 

6. Because appellate counsel was not able to use this footage on direct 

appeal, I stored the original :ootage in my office and maintained sole access 

to it. 

7. On February 15,2009, I copied the video onto a CD-Rom and sent it 

to Jeffrey E. Ellis. 

8. I did so to illustrate the fact that the State's timeline of events was 

impossible the morning my daughter-in-law died. 

9. I attest that the footag~ taken is in its original fonnat and is accurate as 

to date, time 3.!ld lighting conditions. 

I declare under penalty of perjury of the laws of the State of 

Washington that the foregoing is true and correct. 

/ f 

DATED this / I day cf ~T it }I -f ,2009 

, ;.G._:'~ 
I f .J. i.···; 
:: 'N C )'\ 1:' c"~' t: ... (" 

Date and Place 



DECLARA nON OF JOHN A. GUINN 

I, John A. Guinn declare: 

1. On January 161\ 2009, I met with Daniel Hacheney and Christopher Davenport, 
and we drove the route Nicholas Hacheney and his companions, Phillip Martini and 
Lindsey Smith (now Latsbaugh), used on their December 26th, 1997 hunting trip to Indian 
Island. Mr. Davenport recorded the journey on a video camera. It is my understanding 
that sunrise happened at the same time on both days. The weather on the morning of our 
trip was similar to the weather reported on the day of the hunt. 

2. We left 2005 Jensen Avenue at approximately 6:45 a.m., the time that the State 
alleged Mr. Hacheney had left his home on December 26th, 1997, in order to portray
and, ultimately, to test - the State's version of that morning's journey. We drove the 
speed limit the entire trip and experienced no significant traffic delays. 

3. We made the same stops the hunters did along the route to the site, but we 
deliberately made each stop shorter than it would have been had we done the things they 
did. We stopped for less than a minute at the filling station where Mr. Hacheney stopped 
for coffee. We stopped for less than two minutes at the east side of the Hood Canal 
Bridge where the hunters met, got out, and changed cars. We stopped for less than five 
minutes at the hunting site parking lot where they prepared for the hunt. (Mr. Martini 
changed the choke on his shotgun and Mr. Hacheney put on hip boots.) 

4. It was already becoming light when we arrived at the Hood Canal Bridge at 7:23 
a.m. According to the testimony, it was dark when the hunters were there. When we 
crossed the bridge to Indian Island at approximately 7:35 a.m., it was fully daylight. We 
reached the hunting blinds at the time the State alleged the hunters arrived, 7:50 a.m. 
According to the testimony, it was just beginning to get light when the hunters reached 
the blinds; obviously, it was still fully daylight when we arrived. 

5. The trip from 2005 Jensen to the hunting site parking lot covered 42 miles. 
Including the walk to the hunting blinds, it took 74 minutes - not 51 minutes as the State 
alleged. 

6. The walk down to hunting blinds took about five minutes. We were running short 
of video tape, so we only stayed a few minutes before walking back to the car. 
According to the testimony, the hunters spent 30-90 minutes in the blinds. 



7. We stopped for less than a minute at the Chimacum Cafe, which had been closed 
on the day of the hunt. According to the testimony, the hunters took time to decide where 
else they could go to eat breakfast. 

8. The trip from the hunting site to the site where Mitzel's Restaurant was located 
took 48 minutes. Had we stayed at the hunting blinds for the minimum possible time 
according to the testimony, 30 minutes, we would have arrived at the restaurant location 
at about 9: 13 a.m., just 14 minutes before Mr. Hacheney used his credit card to pay for 
breakfast - clearly, not enough time to be seated, order, be served, and eat. 

I declare under penalty of perjury of the laws of the State of Washington that the above is 
true and correct. 

Date and Place 



Digital copy of video of drive to and from Indian Island hunting site to be provided. 



~'k4Ithly Sllt\tise S1I1Set Times for Seattle, Washington 

Sunday Monday Tuesday 

4 S 6 

Sunrlle: 7 :1571111 Sunrise: 7:57am Sunrise: 7:58am 
Sunlit: 4:30pm Sunlet: 4:31pm Sunset: 4:32pm - 11 12 13 

Sunrlle: 7:5151m Sunrfle: 7:54am Sunrise: 7:54am 
Sunset: 4:38pm Sunset: 4:40pm Sunset: 4:41pm 

18 19 20 

sunrise: 7:50am Sunrise: 7:48am Sunrise: 7:49am 
SunHt: 4:48pm SUI'IIIt: 4:48pm Sunaet: 4:51pm 

2S 26 27 

Sunrlae: 7:44am Sunrise: 7:43am Sunrise: 7:42am 
sunset: 4:58pm Sunlit: 5:00pm Sunset: 5:01pm 

~"'- i 

hUp:llwww.sunrisesunsetcomlcalendar.asp?comb_cityJnfo=Seattle,o/020Washington;J22.3;47 ... 

January 2009 
Seattle, Washington 

Wednesday 

7 
Sunrise: 7:56am 
Sunset: 4:34pm 

14 
Sunrise: 7:53am 
Sunset: 4:42pm 

21 
Sunrise: 7:48am 
Sunset 4:52pm 

28 
Sunrise: 7:41am 
Sunset: 5:03pm 

Thursday Friday Saturday 
1 2 3 
Sunrise: 7:57am Sunrise: 7:57am Sunrise: 7:57am 
Sunset: 4:27pm Sunset: 4:28pm Sunset: 4:29pm 

8 9 10 

Sunrise: 7:56am Sunrise: 7:55am Sunrise: 7:55am 
Sunset: 4:35pm ~:4:38pm Sunset: 4:37pm 

15 ( lV 17 
Sunrise: 7:52am Sunrise: 7:52am Sunrise: 7:51am 
Sunset: 4:44pm Sunset: 4:45pm Sunset: 4:46pm 

22 23 24 
Sunrise: 7:47am Sunrise: 7:46am Sunrise: 7:45am 
Sunset: 4:54pm Sunset: 4:55pm Sunset: 4:57pm 

29 30 31 
Sunrise: 7:38am Sunrise: 7:38am Sunrise: 7:37am 
Sunset: 5:04pm Sunset: 5:06pm Sunset: 5:07pm 

StancBdlWlnter Tme for entire month. 
Courtesy of www.aunrisesunsetcom 

Copyright 0 2001-2006 Steve Edwards 

l/A/')1\I\O 0.,1'2 A"" 



"'f()nthly Sunrise Sunset Times for Seattle, Washington 

Sunday Monday Tuesday 

1 2 3 
Sunrlte: 7:38am Sunrlll: 7:34am Sunrise: 7:33am 
Sunlit: e:Oepm Sunlit: 5: 1 Opm Sunset: 5:12pm 

8 9 10 

sunrt .. : 7:26am Sunrt .. : 7:241m Sunrise: 7:23am 

1-' Sun .. t: e:20pm SUnlit: 5:21 pm Sunset: 5:23pm 

IS 16 17 

Sunrll.: 7:15am Sunrlle: 7:13am Sunrlle: 7:11am 
Sunlit: 5:31pm Sunset: 5:32pm Sunset: 5:34pm 

22 23 24 
Sunrlle: 7:03am Sunrise: 7:01am Sunrise: 6:59am 
Sunslt: 5:42pm Sunset: 5:43pm Sunset: 5:45pm 

I i'V I 

http://www .sunriseslDlSetcomicalendar .asp?comb _ cityJnfo=Seattle,o/020Washington; 122.3;47 ... 

February 2009 
Seattle, Washington 

Wednesday 
4 
Sunrise: 7:32am 
Sunset: 5:14pm 

11 

Sunrise: 7:21am 
Sunset 5:25pm 

18 

Sunrise: 7:10am 
Sunset: 5:36pm 

25 
Sunrise: 6:57am 
Sunset: 5:46pm 

Thursday Friday Saturday 
5 6 7 

Sunrise: 7:30am Sunrise: 7:29am Sunrise: 7:27am 
Sunset: 5:15pm Sunset: 5:17pm Sunset; 5:18pm 

12 13 14 
Sunrise: 7:20am Sunrise: 7:18am Sunrise: 7:16am 
Sunset: 5:26pm Sunset: 5:28pm Sunset: 5:29pm 

19 20 21 
SUMse: 7:08am Sunrise: 7:06am Sunrise: 7:04am 
Sunset: 5:37pm Sunset: 5:39pm Sunset: 5:40pm 

26 27 28 
Sunrise: 6:55am Sunrise: 6:54am Sunrise: 6:52am 
Sunset: 5:48pm Sunset: 5:49pm Sunset: 5:51pm 

StandardlWlnter Time for entire month. 
Courtesy of www.sunrlsesunset.com 

Copyright Cl2001·2006 Steve Edwards 

1/4i1200Q 1'4~ PM 



Monthly SURl'ise Sunset Times for Seattle, Washington 

Sunday Monday Tuesday 

1 2 
Sunrise: 7:36am Sunrise: 7:37am 
Sunset: 4:20pm Sunset: 4:19pm 

7 8 9 , Sunrise: 7:43am Sunrise: 7:44am Sunrise: 7:45am 
Sunset 4:17pm Sunset: 4: 17pm Sunset: 4:17pm 

14 15 16 
Sunrise: 7:49am Sunrise: 7:50am Sunrise: 7:51am 
Sunset: 4:17pm Sunset: 4:17pm Sunset: 4:18pm 

21 22 23 
Sunrise: 7:54am Sunrise: 7:55am Sunrise: 7:55am 
SUnset: 4:19pm Sunset: 4:20pm Sunset: 4:20pm 

28 29 30 
Sunrise: 7:57am Sunrise: 7:57am Sunrise: 7:57am 
Sunset: 4:24pm Sunset: 4:25pm SUnset: 4:26pm 

t _~ 1 

ht1p:llwww.sunrisesunsetcomlcalendar.asp?comb_cityjnfo=Seattle,%20Washington;122.3;47 ... 

December 2008 
Seattle, Washington 

Wednesday 

3 
Sunrise: 7:38am 
Sunset: 4:19pm 

10 

Sunrise: 7:48am 
Sunset 4:17pm 

17 
Sunrise: 7:52am 
Sunset: 4:18pm 

24 
Sunrise: 7:55am 
Sunset: 4:21pm 

31 
Sunrise: 7:57am 
Sunset: 4:26pm 

Thursday Friday Saturday 
4 5 6 
Sunrise: 7:39am Sunrise: 7:41am Sunrise: 7:42am 
Sunset: 4:18pm Sunset: 4:18pm Sunset: 4:18pm 

11 12 13 

Sunrise: 7:47am Sunrise: 7:48am Sunrise: 7:49am 
Sunset: 4:17pm Sunset: 4:17pm Sunset: 4:17pm 

18 19 20 
Sunrise: 7:52am Sunrise: 7:53am Sunrise: 7:54am 
Sunset: 4:18pm Sunset: 4:19pm Sunset: 4:19pm 

25 26 27 
Sunrise: 7:56am Sunrise: 7:56am Sunrise: 7:56am 
Sunset: 4:22pm Sunset: 4:22pm Sunset: 4:23pm 

StandardIWkMr Time for entire month. 
Courtesy of www.sunrisesunset.com 

CopyrIght 0 2001-2006 Stelle Edwards 

I 

1I.41?MO 11·.4, AM 
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,-ogle Maps 
II I .... ~"'. 

:t.,. (I 

2005 NE Jensen Ave, Bremerton, WA 98310 

1. Head north on NE Jensen Ave/Jenson Rd NE toward Cascade View 

fi le:IIIC:/Documents%20and%20Setting;/Dennis/Desktop/maps .htm 

go 141 ft 
total 141 ft 

" . ,. NE' Jensen Ave/Jen~()nRd NE turns slightly left andbecorne~¢ascade View 
. :~ . goO.2mi 

total 0.2 mi 

.• '+W . ',. 
3. Turn right at Trenton Ave 

About 1 min 

4. Turn ]eft at NE Stone Way 
Abo.ut 1 min 

5. Turn right at Perry Ave 
AboutS mins 

" @ 

Perry Avelurns'slightly left and becomesNE Riddell Rd. 
About 2 mins .... ,. . .. .' . 

•• 
® 

, "';'- . 

7. Turn right at WA-303 
About 11 mins 

Ta'ke ttJe .state HWV 3 exit toward Silverdale 

9. Merge onto WA-3 N 
About 15 mins 

~i 10. Turn left at WA-104 

_______ ....... _ .. __ '~~_A~.~_~ 

WA-104 

(@ 

.~ 
t+ 

11. Head northwest on WA-104 toward Shine Rd 
About 2 mins 

. 12. Turn right~tParadise Bay Rd 
About 12 mins 

13. Turn right at Oak Bay Rd 
About 18 mins 

@14. Turn right a! Flagler Rd1WA-116 
About 3 mins 

;-.':.<::;:. ,v ' >·; 

'"i.'; 

goO.3 mi 
total 0.5 mi 

go 0.2 mi 
total 0.8 mi 

go 1.6 mi 
total 2.4 mi 

go C>.7mi 
total 3.1 mi 

go 5.9 mi 
total 9.0 mi 

goQ.3 mi 
total 9.2 mi 

go 13.7 mi 
total 22.9 mi 

go 223 ft 
total 23.0 mi 

--~~-.--

Total: 23.0 mi - about 35 mins 
_,__ ~Y _ '_ '~' ___ '_V "" ' __ "'V " V • __ ~ • • • • • _ • •• • • • vv~w~ ~_~~~~~ 

total 0.0 mi 

go 1.7 mi 
total 1.7 mi 

g06.0mi 
total 7.7 mi 

goS.6 mi 
total 16.3 mi 

goO.Smi 
total 17.1 mi 

l'JI'UII'HV\q 1(\·112 AU 



Joogle Maps 
, .~ 

. " 
@ 15. Slight right to stay on Flagler Rd1WA·116 

About 4 mins 

fi Ie: II IC:/Documents%20and%20SettingsfDennis/Desktop/maps.htm 

go 1.6 mi 
total 18. 7 mi 

- -,-,~~~. ~ .. ~ ... - .~-

Total: 18.7 ml- about 38 mins _ _ ____ w~·~_,~.___ __ ~ __ '"~~" ~'_" '_ " h ," .• U~ __ • __ , . ~... . . ..... ..... __ _ v v ••••••••• ~ •• _ "' ____ •• "'~~ _ .• _._ ~~~ _ _ ____ .• ~ •• _ ,,_"'''' ______ _ ~ 

Cl Flagler Rd1WA-1 16 

@··· ·1·6:· H~~d~;;t~~-FI;gi;;Rd-iWA~1·16·towa~d-lrrd'i;~ ·1;i;~-~r·Ferry . R,.d 
About 4 mins , 

@ 

e )@ 
+w 

17. Slight left to stay on Flagler Rd1WA-116 
About 3 mins 

18: Turn right at Oak Bay Rd1WA·116 
About 2 mins 

19. Turn left at Chimacum Rd 
About 5 mins 

@2(]). Tum right atRhody Dr1WA-19 
. 'Destination will b~ .on the right 
~~~~:'!.~ . /1'1i.~ ..... ..... > .. .. . : ... _ ·_ .... __ .c._ ... . _-.;c., __ '-_ ._ .. _ .. _ . ___ :. _ __ c::... _ _ ... _ ............... ..... __ .. .. . .. 

Chimacum Cafe 
9253 Rhody Dr, Chimacum, WA 98325 - (360) 732-4631 

'-- _ .-, --y .- .•.. -. . ~ •• .... - .. - ..... ... .. ~~-~.~~-~~~.~ .~ .. -. • 

@ 21 . Head east on Rhody Dr1WA-1 9 toward Chimacum Rd 
Continue to follow WA-19 

e About 14 mins 

@22. Turn left at WA-104 
About 9 mins 

CD 23. Turn right at WA-3 
AboutB mins 

. 24. TC)ke the state H'IIY 305 S exittoward Poulsbo 

@ 25. Turn left at Olympic College Way1WA-305 
Continue to follow WA-305 
About 4 mins ;,. . 26. TlJrnright~t NE Liberty Rd 

total 0.0 mi 

go 1.5 mi 
total 1.5 mi 

go 0.9 mi 
total 2.4 mi 

go 0.9 mi 
total 3. 3 mi 

go 1.6 mi 
total 4.8 mi 

go 404 ft 
total 4.9 mi 

Total: 4.9 ml - about mins .......... -. :. : 

total 0.0 mi 

go 9.2 mi 
total 9.2 mi 

goa.6mi 
tota115:8 mi 

g06.7 mi 
total 22.5 mi 

go 0.4 mi 
total 22:,9 mi 

go 1.7 mi 
total 24.5 mi 

go 79 ft 
total 24.6 mi 

1"'\ /~1\1""I\(\O 11\.10 A ... A 



~Joogle Maps file:///C:/Documents%20and%20Settings/Dennis/Desktop/maps.htm 
, ' -., tt. 

• 

• 

.' c' 

Liberty Way 

@ 

® 

27. Head east on Liberty Way toward WA-305 

28. Turn left at WA-305 
AboutS mins 

29. Take the ramp onto WA-3 S 
About S mins 

30. Ta,ke exit 45 for State Hwy 303 S toward E Bremerton/Silverdale 

@ 31. Tum left at WA-303/NE Waaga Way 
Continue to follow WA-303 
About 11 mins 

@ 32., Turn left at NE SylvanWaylWA-306 
" , About 3 mins ,. 

+J' 
r 

33. Turn right at Trenton Ave 
About 4 mins 

34. Turnl~ft atCa~cade View 

35. Cascade View turns slightly right and becomes NE Jensen Ave/Jenson Rd NE 
Destination will be on the right 

" " '-'," " ", ."~,,",,,~- -

NE Jensen Ave/Jenson Rd NE 

Total: 24.6 mi - about 36 mlns - - - -

total 0.0 mi 

go 79 ft 
total 79 ft 

go 1.5 mi 
total 1.6mi 

g07. 1 mi 
total S.6 mi 

go 0.2 mi 
total S.9 mi 

g06.7 mi 
total 15.6 mi 

go1 .0mi 
total 16.6 mi 

go 1.1 mi 
total 17. 7 mi 

go 0.2 mi 
total 17:9 mi 

go 66 ft 
total 17.9 mi 

Total: 17.9 ml- about 31 mlns ---.. --~---.--

These directions are for planning purposes only. You may find that construction projects, traffic, weather, or other events may cause conditions to differ from 
the map results, and you should plan your route accordingly. You must obey all signs or notices regarding your route. 

Map data ©2008 • Tele Atlas 

1 'l 1'l1\/'lI\f\Q 11\01 \) "'l A 



)os N£ J~en Ave, Bremerton. WA 98310 to Liberty Way· Google Maps 

• 
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• 

-:. 

it 
'i> ... 
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nos NE J.msen Ave. Bremerton. WA 98310 to NE Jensen A velJenson Rd NE • Google Maps , . http://maps.google.com!maps?fJ.od&saddr-2005+NE+Jensen+Ave.+Brernerton,+WA+98310& .. . 
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Directions to NE Jensen Ave/Jenson Rd NE 
89.0 ml- about 2 hours 36 mlns 
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" .-. o 
VERIFICATION BY PETITIONER 

I, Nicholas Hacheney, verify under penalty ofperjufY, that the 
attached PRP is true and correct and is filed on my behalf. 

~/1I/1)' r1dNfO-L ~IJ 
Date and Place 

'",.) .... " .. 

(. 


