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I. INTRODUCTION

The parties agree that Island may deduct amounts received
from the “United States or any instrumentality thereof” from the
measure of its taxes under RCW 82.04.4297. The parties also agree
that the phrase “instrumentality thereof” is unambiguous, but they
differ on what meaning the Court should accord to those words and
whether payments received from Medicare patients and Medigap
insurers meet that definition.

The Department asks the Court to adopt and apply a
definition of “instrumentality” culled from inapposite case law:

[A]ln instrumentality of a government is not merely

something that assists a government purpose, but

must be more closely associated with the government

itself so as to be considered part of it.

Respondent’s Brief at 11.

But this definition has no statutory basis and ignores the
Washington State Supreme Court’s most recent pronouncement
regarding questions of statutory interpretation. Indeed, the general
rule is that absent ambiguity and a statutory definition, a court will
apply a dictionary one. Homestreet, Inc. v. State Dept. of Revenue,
166 Wn.2d 444, 451, 210 P.3d 297 (2009); see also State v. Sullivan,

143 Wn.2d 162, 175, 19 P.3d 1012 (2001) (“In the absence of a
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statutory definition, [a court] will give the term its plain and
ordinary meaning ascertained from a standard dictionary.”).

Under its plain and ordinary dictionary meaning, an
“instrumentality” is a person or an entity used to accomplish the
ends of another. Here, Medicare copayments and deductibles along
with payments from Medigap insurers are the government’s
means—or instrumentality—used to compensate Island for a
portion of the health and social welfare services it renders to
Medicare patients.’

In cases such as this—where all parties acknowledge that the
statutory language is plain and unambiguous—there is no need to
construe the statute to glean legislative intent because the
legislature’s will is derived exclusively from the words of the statute
itself, regardless of any contrary or self-serving interpretation by
the Department. Homestreet, 166 Wn.2d at 452.

Accordingly, RCW 82.04.4297 permits Island to deduct
monies received from Medicare patients and Medigap insurers from
its gross income subject to the B&O tax as they are acting as
instrumentalities of the federal government when paying the

Hospital for rendering Medicare services.

! In its opening brief, Island details the ways in which Medicare
uses patient copayments and deductibles and payments from
Medigap insurers to reimburse Island for services rendered to
Medicare patients.
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1I. ARGUMENT
A. Standard of Review.

In as much as this appeal concerns only questions of law and

statutory interpretation, the lower court’s conclusions are subject to

de novo review. City of Spokane ex rel. Wastewater Mgmt. Dept. v.
State Dept. of Revenue, 145 Wn.2d 445, 451, 38 P.3d 1010 (2002).

The Board of Tax Appeals did not enter findings of fact, so the
“substantial evidence” standard does not apply on appellate review.
Heinmiller v. State Dept. of Health, 127 Wn.2d 595, 609-10, 903
P.2d 433 (1995). Instead, this Court must grant relief from the

BTA'’s order if it finds the agency erroneously interpreted or applied
the law. Wastewater Mgmt. Dept. at 451; RCW 34.05.570(3)(d).

B. Medicare is Responsible for Paying Medicare
Covered Charges.

The Department characterizes the Medicare system as one in
which Medicare is actually paying for services. In reality, private
insurance companies and patients make interim payments as
instrumentalities of the Medicare program, subject to a year-end
true-up process conducted by a third-party actor.

To be sure, Medicare is contractually bound to pay the Island
for its costs incurred in caring for Medicare patients; however,
Medicare relies on third parties to administer the Medicare

program and to make Medicare payments. Medicare compensation
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is complex and the law establishes various ways in which Medigap
insurers and Medicare patients are integrated into the Medicare-
coverage system. For example, Medicare patients can enroll in a
Medicare HMO or a competitive health plan, in which the
HMO/insurance plan makes payments for services rendered to the
Medicare patient (the Department concedes that such payments are
not taxable). In this way, the government relies on a series of third
parties acting between the government and healthcare providers to
pay Island.

The Department claims that the Hospital’s argument
concerning third parties as Medicare instrumentalities is ridiculous
because, by analogy, all highly-regulated entities would then be
government agents. However, it is not the fact that these third-
party actors operate in a highly regulated environment which
makes them instrumentalities of the government. It is the fact that
they discharge a governmental function that defines them
instrumentalities of the government within the meaning of

RCW 82.04.4297.

C. The Court Must Discern Legislative Intent
from the Plain Language of RCW 82.04.4297
Because the Statute is Unambiguous.

It is axiomatic that “where statutory language is plain and

unambiguous, courts will not construe the statute but will glean the
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legislative intent from the words of the statute itself, regardless of
contrary interpretation by an administrative agency.” Homestreet,
166 Wn.2d at 451-52. This is true even where the court believes the
legislature intended something else but failed to express it

adequately. Id. at 455; see also In re Detention of Martin, 163

Wn.2d 501, 509, 182 P.3d 951 (2008).

The parties agree that RCW 82.04.4297 is unambiguous (see
Respondent’s Brief at 6; CP 99), but rather than confront the
ordinary dictionary meaning of “instrumentality,” the Department
ignores the actual dictionary definition of the term and instead
resorts to tools of statutory construction and interpretation, which
are used only when a statute’s meaning is ambiguous. The Court
should not consider legislative history or other tools of statutory
construction because the scope of the deduction is best discerned
from its plain language and a dictionary.

1. Dictionary definitions are used in their
Jirst and primary sense.

A single term often describes a number of similar, yet
distinguishable, situations. Such is true of the term
“instrumentality.” Each dictionary definition cited by Appellant
and Respondent defined an instrumentality as an entity acting as an
intermediary. Further, each dictionary definition defined

instrumentality to include an entity which is a functional part of
50f19



another entity. The Department argues that only the second type of
instrumentality is contemplated by RCW 82.04.4297.

There is no authority supporting the notion that a court
should resort exclusively to a secondary or subsidiary meaning for a
term while ignoring the first and most accepted entry found in the
dictionary.

As Island indicates, the word “intermediary” is included in
the first entry for the “instrumentality” found in each respective
dictionary, save for the definition found in Webster’s Third New
International Dictionary. The first entry found in Webster’s,
however, only strengthens Island’s argument. Under Webster’s,
instrumentality in its first sense means “the quality or state of being
instrumental: a condition of serving as an intermediary, the
agreement was reached through the ~ of the governor>.” Webster’s
Third New International Dictionary 1172 (1981). Although Medigap
insurers and Medicare patients are clearly instrumental to the
adjudication of Medicare claims, Medicare bears ultimate
responsibility for compensating Island for healthcare services
rendered to Medicare patients. Medicare uses Medicare
beneficiaries and Medigap insurers as instrumentalities (i.e.,

intermediaries) to accomplish this end.
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The court should decline the Department’s invitation to
bypass the clear and logical application of the primary definition of

“instrumentality” in favor of its third or fourth meaning.

D. Only If the Court Finds RCW 82.04.4297
Ambiguous Should It Resort to Means Beyond

the Plain Language of the Statute to
Determine Legislative Intent.

The Department concedes that RCW 82.04.4297 is

unambiguous and, thus, further analysis of statutory intent is
inappropriate. The Legislature took unusual care to clarify the
statute by including an explanation of the scope of the exemption
within the statute itself. Because the statute is clear on its face, the
Court need not adopt the definition of “instrumentality” found in
inapposite case law or the one cobbled together by the Department
from the legislative history or the structure of the statute’s chapter.

Even if the statute were ambiguous, however, the legislative
history of the deduction, subsequent amendments thereto, and the
rules of construction all favor the Hospital’s definition of the term
“instrumentality.” In the event that the Court looks past the
language of the statute, it will find little support for the

Department’s contentions.
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1. The definition of “instrumentality” used
in cases involving tax immunities
rooted in the federal Constitution does
not apply in circumstances concerning
Washington state tax deductions.

The question of whether Medicare patients and Medigap
insurers are performing sufficient secondary or derivative
government functions to insulate money paid to the Hospital from
state taxation under McCulloch v. Maryland, 17 U.S. 316 (1819), isa
far different question from whether these entities are making
payments to Island as instrumentalities of the government within
the meaning of a specific tax statute. Yet the Department ignores
this distinction in its discussion of inapposite case law, which
addresses the power of the States to tax the federal government.

For instance, in the primary case cited by the Department,

United States v. City of Spokane, 918 F.2d 84 (9th Cir. 1990), the
Ninth Circuit frames the issue presented as whether the Red Cross,
a private entity, is sufficiently aligned with the federal government
so as to become an instrumentality thereof fully immune under the
federal Constitution from state taxation. The Court held that the
Red Cross was an “instrumentality” of the federal government for
purposes of evaluating whether the state could tax monies raised by

the Red Cross in the first instance.
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The definition used by the Ninth Circuit to assess the Red
Cross’s tax immunity, however, cannot be ported over to this
dispute because this case does not concern constitutional limits on
state taxation; rather, it concerns whether the Legislature carved
out a specific tax deduction for monies received from persons or
entities acting in place of the government. Indeed, the Ninth
Circuit explicitly rejected the argument that the meaning of
“instrumentality” for intergovernmental tax immunity purposes
could be equated to the meaning of a government “instrumentality”
in other contexts. Id. at 88. As the court explained, it is a “fallacy
that a word which has a meaning in one context must have the
selfsame meaning when transplanted to an entirely different
context.” Id.

The legal effect of the word “instrumentality” varies
depending on the context in which it has been examined. Compare

City of Spokane, 918 F.2d 84 (holding that the Red Cross is a

government instrumentality immune from local taxation), with
Irwin Memorial Blood Bank v. American Nat’l Red Cross, 640 F.2d
1051 (9th Cir. 1981) (holding that the Red Cross is not a government
instrumentality for purposes of the Freedom of Information Act).
Since the question at bar is whether Washington created by

legislative action a tax deduction for certain monies received by the
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Hospital,” the language of the statute must control the scope of the
deduction, not the case law cited by the Department.
2, The definition argued for by the

department would render other terms
within RCW 82.04.4297 superfluous.

The Legislature is presumed not to have used superfluous
words and courts “are bound to accord meaning, if possible, to

every word in a statute.” In re Marriage of Barber, 106 Wn. App.

390, 394-395, 23 P.3d 1106 (2001). “Statutes are to be construed,
wherever possible, so that no clause, sentence or word shall be

superfluous, void, or insignificant.” United Parcel Service, Inc. v.

Dept. of Revenue, 102 Wn.2d 355, 361, 687 P.2d 186 (1984). Courts

may not rewrite or delete the plain language of an unambiguous
statute. State v. Roggenkamp, 153 Wn.2d 614, 632, 106 P.3d 196
(2005).

RCW 82.04.4297 carves out a deduction from the B&O tax
for monies received from the “United States or any instrumentality
thereof,” but the deduction also extends to amounts received from

the “state of Washington or any ... political subdivision thereof.”

2 The Department’s discussion of McAvoy v. Weber, 198 Wash. 370,
88 P.2d 448 (1939)—the only Washington authority cited by the
Department on this score—is similarly distinguishable. In McAvoy,
the court considered the term instrumentality in the context of
private citizens suing out a writ of garnishment against a
government-owned corporation, not whether the corporation was
an instrumentality within the meaning of a specific statute-based
tax deduction.

10 of 19



The Legislature’s choice to refer to both government
instrumentalities and political subdivisions (within the same
statute) was deliberate and meaningful, and clearly establishes that
these terms each have a different meaning.

Placed in the context of the current dispute, it becomes clear
that the Legislature intended the scope of the deduction to extend
beyond monies received from political subdivisions and to include
payments from those entities acting in the government’s stead.

3. The legislative history of RCW

82.04.4297 supports a more expansive
reading of the term “instrumentality.”

The plain language of RCW 82.04.4297 proves that the
Legislature intended a more expansive reading of the term that was
suggested by the Department. The only legislative history cited by
the Department concerning the creation of the deduction is the
1979 Session Law and the Final Bill Report accompanying the
legislation. Respondent’s Brief 14-15. The Bill Report described the
new deduction as one for “[a]Jmounts received from the United

States or any governmental unit....” Final Bill Report, Substitute

H.B. 302. From this language, the Department concludes that “the
deduction applies only to governmental payments.” Respondent’s
Brief 14. The final version of the law ultimately passed by the
Legislature, however, provided that the deduction applies to
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amounts received from the United States or any instrumentality
thereof or from the State of Washington or any Municipal
corporation or political subdivision. Thus, the statute allows a
deduction for not only payments received from governmental units,
but payments from instrumentalities or intermediaries thereof as
well.

The Department would render the difference between the
Bill and the plain language of the statute meaningless, but “[w]hen
words in a statute are plain and unambiguous, this Court is
required to assume the Legislature meant what it said and apply the

statute as written.” State ex rel. Evergreen Freedom Foundation v.

Washington Education Ass’n, 140 Wn.2d 615, 631, 999 P.2d 602

(2000); Homestreet, 166 Wn.2d at 452. Here, the Legislature
clearly and unambiguously included payments from the U.S.
government and instrumentalities thereof, and not merely
payments from governmental units, in the plain language of the
statute. Thus, the language as written is the beginning and end of
the Legislature’s intent.

4. Subsequent amendments to RCW

82.04.4297 further define what
constitutes an “instrumentality.”

In 2001, the Legislature took the unusual step of codifying in
RCW 82.04.4297 an explanation of what the section always meant.
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The 2001 legislation makes plain that the deduction under

RCW 82.04.4297 always applied to monies received from the
government and from entities or persons making payment on the
government’s behalf as instrumentalities thereof. See Appendix 1
(Timeline of Amendments to RCW 82.04.4297). The 2001
amendment added language to RCW 82.04.4297 to clarify that
amounts received from the U.S. government included “amounts
received from” managed-care organizations or other entities under
contract to manage healthcare benefits under the Medicare statute.
The Legislature added an explanation of the meaning of

RCW 82.04.4297; the clarifying language was as follows:

The legislature finds that the deduction under
the business and occupation tax statutes for
compensation from public entities for health or
social welfare services was intended to provide
government with greater purchasing power
when government provides financial support
for the provision of health or social welfare
services to benefited classes of persons.

The legislature further finds that the objective
of these changes is again to extend the
purchasing power of scarce government health
care resources, but that this objective would be
thwarted to a significant degree if the business
and occupation tax deduction were lost by
health or social welfare organizations solely on
account of their participation in managed care
for government-funded health programs. In
keeping with the original purpose of the health
or social welfare deduction, it is desirable to
ensure that compensation received from
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government sources through contractual
managed care programs also be deductible.

Laws of 2001, 2nd Spec. Sess., ch. 23, § 1 (emphasis added).

A subsequent amendment followed in 2002, eliminating a
deduction for Medicare deductibles and copayments received from
patients, but allowing a retroactive refund back to 1998 for amounts
received “as compensation for healthcare services covered under
the federal Medicare program.” Laws of 2002, ch. 314, § 2 (codified
at RCW 82.04.4311). The Legislature stated that this retroactive
amendment was necessary to put to rest the dispute between
hospitals and the Department, stating that “it would be inconsistent
with the government function [of providing subsidized healthcare
benefits because of age, disability or lack of income] to tax amounts
received by a . . . nonprofit hospital . . . when the amounts are paid
under a health service program subsidized by federal or state
government. Further, the tax status of these amounts should not
depend on whether the amounts are received directly from the
qualifying program or through a managed care organization.” Id.

From these subsequent changes to RCW 82.04.4297, the
Legislature has clearly stated that (1) the purpose of the deduction
under RCW 82.04.4297 has always been to provide the government

with greater purchasing power of health or social welfare services,
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and (2) the Legislature intended for the deduction to extend to all
monies received under a health plan for the aged, sick or poor (such
as Medicare) even if the government only subsidizes the plan and
does not pay 100-percent of the plan’s costs.

The Department places great import upon the 2002
enactment of RCW 82.04.4311, which beginning in 2002, excluded
from tax-deductible income amounts received from patients as
copayments and deductibles. While it is true that patient
copayments and deductibles ceased to be deductible beginning in
2002, the change did not take effect until after the tax period at
dispute here.

Moreover, the Department’s argument on this score is
inconsistent logically. It asks on the one hand, “why would the
Legislature amend RCW 82.04.4297 in 2001 to include a deduction
for Medicare payments received from government intermediaries if
that right already existed?” While on the other hand, it asks us not
to consider why the Legislature would have removed a deduction
for patient copayments and deductibles if that deduction did not
already exist. These competing arguments cannot be reconciled
under the Department’s theories concerning the recent

amendments to RCW 82.04.4297.
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5. A more inclusive reading of the term
“‘instrumentality” will not upset the
larger statutory scheme and lead to
absurd results.

The Department’s concern about absurd results is
overblown. First, the notion that the Legislature created two
separate statutory deductions dealing with Medicare copayments
and deductibles paid by patients is not so “absurd” as to warrant
rewriting the words of the statute and ignoring the plain language
as written.

Second, to the extent that a conflict exists between
RCWs 82.04.4297 and .4311, the Court has developed additional
cannon’s of construction to deal with the wording found in
competing statutes. See, e.g., Tunstall ex rel. Tunstall v. Bergeson,
141 Wn.2d 201, 211, 5 P.3d 691 (2000) (“Another well-established
principle of statutory construction provides that apparently
conflicting statutes must be reconciled to give effect to each of
them.”); Hallauer v. Spectrum Prop., Inc., 143 Wn.2d 126, 146, 18
P.3d 540 (2001) (“If the statutes irreconcilably conflict, the more
specific statute will prevail, unless there is legislative intent that the
more general statute controls.”). Thus, despite the Department’s
argument, taxpayers and the Department are not lost if the statutes

are somehow deemed “incongruous” as the Department argues.
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Finally, since the limits found in RCW 82.04.4311’s did not
take effect until after the tax period in question, the conflict with
RCW 82.04.4297 described by the Department was not yet ripe and
could not possibly lead to an absurd result when .4297 was the only
statute in effect.

E. Island is Entitled to an Award of Fees and Costs.

The argument for fees should be as succinct as possible, so

that it does not detract from the underlying merits of the appeal.
§ 19.7(12) Washington Appellate Practice Deskbook (Wash. State
Bar Assoc. 3d ed. 2005). RAP 18.1 requires that the party
requesting fees “devote a section of its opening brief to the request
for the fees or expenses.” To the extent that the Court finds an
award of fees is warranted, the procedural requirements of
RAP 18.1 are met because Island included a request for fees in its
Opening Brief.

~ As for the substantive claim of fees, RCW 4.84.030 entitles
Island to its attorney fees as the prevailing party before the Superior
Court should this Court reverse the lower court’s Order. As for
Island’s fees on appeal, even in the absence of express statutory
authority or contract, the Court may award fees on equitable

grounds as it sees fit. See, e.g., State ex rel. Macri v. City of

Bremerton, 8 Wn.2d 93, 111 P.2d 612 (1941).
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The Department concedes that if Island prevails on appeal,

Island is entitled to appellate costs under RAP 14.3.

III. CONCLUSION

Island respectfully requests the Court to reverse the Board of
Tax Appeals’ final decision, and the Superior Court order affirming
that decision and remand, for entry of judgment in Island’s favor
for the refund sought plus pre-judgment interest, court costs, and
applicable attorney’s fees, if any. Island also asks for an award of
any applicable appellate costs and attorney’s fees under RAP 14.3.
and RAP 18.1. |

DATED this 14th day of January 2010.

GARVEY SCHUBERT BARER

N

Aar ewBerry, WSBA #15746
. Hillman, WSBA #18643
Jamal N. Whitehead, WSBA #39818
Attorneys for Appellant Skagit County
Public Hospital District No. 2 d/b/a
Island Hospital
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Appendix 1
Timeline of Amendments to RCW 82.04.4297



Refund
Period

Audi
Period

1980

1988

1997
2000
2001

2002

2006

RCW 82.04.430(16) adopted.

Deduction allowed from payments from US or instrumentality

RCW 82.04.430(16) recodified at .4297 and following added:

Deduction allowed from payments from US or instrumentality “. . . except
deductions are not allowed under this section for amounts that are received
under an employee benefit plan.”

RCW .4297 amended by adding the following:

“For purposes of this section, ‘amounts received from’ includes amounts
received . . . from a managed care organization or other entity that is under
contract to manage health care benefits for the federal Medicare program . . .
to the extent that these amounts are received as compensation for health
care services within the scope of benefits covered by the pertinent
government health care program.”

RCW .4297 amended and .4311 adopted and refund/waiver established.

-4297 now provides - Deduction allowed for payments from US or
instrumentalities . . . “except deductions are not allowed under this section
for amounts that are received under an employee benefit plan.” (Back to
1988.)

4311 now provides — Deduction allowed amounts received as “compensation

for health care services covered under the federal Medicare program ... The
deduction authorized by this section does not apply to amounts received from
patient copayments or patient deductibles.”

Refund/waiver authorized from 1998 forward.
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Supreme Court of Washington,
En Banc.

Wilbur G. HALLAUER and Josephine Hallauer,
husband and wife; and Champerty Shores Owners
Association, a Washington nonprofit corporation,

Petitioners,

V.

SPECTRUM PROPERTIES, INC., a corporation,

Defendant,

Ernesto C. Del Rosario and Madeliene B. Del
Rosario, husband and wife, Respondents.
No. 68554-1.

Argued June 27, 2000.
Decided Feb. 22, 2001.

The holders of a certificated water right brought an
action against adjacent landowners to condemn prop-
erty for an easement to transport water for use in a
heat pump, cooling system, and fish propagation. The
Superior Court, Okanogan County, James M. Mur-
phy, J., determined that the holders failed to show
necessity for condemnation. Holders appealed. The
Court of Appeals affirmed in an unpublished opinion.
Review was granted. The Supreme Court, Madsen, J.,
held that: (1) the showing of necessity to condemn a
right of way to transport water for a beneficial use is
less than the showing required to condemn a private
way of necessity and does not require landlocked
property, overruling State ex rel. Henry, 155 Wash.
370, 284 P. 788: (2) fish propagation and heating and
cooling of the holders' house were beneficial uses;
and (3) condemning property for the right of way was
- necessary.

"Reversed and remanded.

Sanders, J., dissented and filed opinion in which
Alexander, C.J., joined.

West Headnotes
111 Eminent Domain 148 €~8

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
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148k6 Delegation of Power

148k8 k. Construction and Operation of
Legislative Acts in General. Most Cited Cases
The statutes governing eminent domain by corpora-
tions, rather than statute governing a condemnation
for a private way of necessity, applied to certificated
water right holders' suit to condemn property for a
right of way to transport water across adjacent prop-
erty for a heat pump, cooling system, and fish propa-
gation ponds. West's RCWA 8.20.070, 8.24.010,
90.03.040.

2] Eminent Domain 148 €267

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power

148k65 Determination of Questions as to Va-

lidity of Exercise of Power
148k67 k. Conclusiveness and Effect of

Legislative Action. Most Cited Cases
The legislature can declare in the first instance that
the beneficial use of water is a public use, and it re-
mains the duty of the court to disregard such asser-
tion if the court finds it to be unfounded. West's
RCWA Const. Art. 1, § 16; West's RCWA 90.03.040.

[3] Eminent Domain 148 €267

148 Eminent Domain
148I Nature, Extent, and Delegation of Power

148k65 Determination of Questions as to Va-

lidity of Exercise of Power
148k67 k. Conclusiveness and Effect of

Legislative Action. Most Cited Cases
A legislative declaration of public use will be ac-
corded great weight.

[4] Eminent Domain 148 €67

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power

148k65 Determination of Questions as to Va-

lidity of Exercise of Power
148k67 k. Conclusiveness and Effect of

Legislative Action. Most Cited Cases
The legislature's declaration that beneficial uses of
water are public uses is entitled to deference. West's
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RCWA 90.03.040.

5] Waters and Water Courses 405 €139

405 Waters and Water Courses
405VI Appropriation and Prescription
405k139 k. Time of Vesting of Rights Under
Appropriation. Most Cited Cases
Perfection of an appropriative water right requires
that appropriation is complete only when the water is
actually applied to a beneficial use.

[6] Waters and Water Courses 405 €133

405 Waters and Water Courses
405VI Appropriation and Prescription

405k133 k. Proceedings to Effect and Charac-
ter and Elements of Appropriation in General. Most
Cited Cases
The Department of Ecology has no authority to adju-
dicate private property rights when issuing a permit
and water right certificate. West's RCWA 90.03.290.

[7] Eminent Domain 148 €56

148 Eminent Domain
148l Nature, Extent, and Delegation of Power
148k54 Exercise of Delegated Power

148k56 k. Necessity for Appropriation.
Most Cited Cases
The showing of necessity to condemn a right of way
to transport water for a beneficial use is less than the
showing required to condemn a private way of neces-
sity and does not require landlocked property; the
statute permitting any person to condemn a right of
way to transport water where necessary to apply the
water to beneficial use governed over the earlier and
more general statute providing for the right of emi-
nent domain if the condemnor's land is so situated
that a right of way across the land of another to trans-
port water is necessary for the proper use and enjoy-
ment of the condemnor's land; overruling State ex rel.
Henry v. Superior Court, 284 P. 788.West's RCWA
8.24.010, 90.03.040.

[8] Statutes 361 €223.2(1.1)

361 Statutes

361VI Construction and Operation
361VI(A) General Rules of Construction

Page 2

361k223 Construction with Reference to
Other Statutes
361k223.2 Statutes Relating to the
Same Subject Matter in General
361k223.2(1) Statutes That Are in

361k223.2(1.1) k. In General.

Pari Materia

Most Cited Cases

The principle of reading statutes in pari materia ap-
plies where statutes relate to the same subject matter:;
such statutes must be construed together.

[9] Statutes 361 €~223.2(1.1)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k223 Construction with Reference to
Other Statutes
361k223.2 Statutes Relating to the
Same Subject Matter in General
361k223.2(1) Statutes That Are in

361k223.2(1.1) k. In General.
Most Cited Cases

Statutes which stand in pari materia are to be read
together as constituting a unified whole, to the end
that a harmonious, total statutory scheme evolves
which maintains the integrity of the respective stat-
utes.

Pari Materia

[10] Statutes 361 €~223.4

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction

361k223 Construction with Reference to

Other Statutes
361k223.4 k. General and Special Stat-

utes. Most Cited Cases
If statutes irreconcilably conflict, the more specific
statute will prevail, unless there is legislative intent
that the more general statute controls.

[11] Statutes 361 €223.2(.5)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction

361k223 Construction with Reference to
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Other Statutes
361k223.2 Statutes Relating to the
Same Subject Matter in General
361k223.2(.5) k. In General. Most
Cited Cases
Courts consider the sequence of all statutes relating
to the same subject matter.

[12] Eminent Domain 148 €17

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k16 Particular Uses or Purposes
148k17 k. In General. Most Cited Cases

Eminent Domain 148 €28

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k16 Particular Uses or Purposes

148k28 k. Water Supply in General. Most
Cited Cases
Fish propagation and heating and cooling of the certi-
ficated water right holders' house were “beneficial
uses” recognized by the constitution as supporting
condemnation for a private purpose and fell within
the legislature's declaration that beneficial uses are
public uses. West's RCWA Const. Art. 1, § 16;
West's RCWA 90.54.020.

[13] Eminent Domain 148 €56

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k54 Exercise of Delegated Power

148k56 k. Necessity for Appropriation.
Most Cited Cases
The necessity for a right of way to transport water
from adjacent property to the certificated water right
holders' heat pump, cooling system, and fish propaga-
tion ponds was established under the statute permit-
ting any person to condemn a right of way to trans-
port water where necessary to apply the water to
beneficial use. West's RCWA 90.03.040.
**541*%129 Mansfield, Reinbold & Gardner, Owen
M. Gardner, Okanogan, WA, Perkins, Cole, Charles
W. Lean, Charles B. Roe, Olympia, WA, for peti-
tioners.

Maxey Law Offices, Bevan Jerome Maxey, Spokane,
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WA, Diane Marie Walker, Spokane, WA, for respon-
dents.

MADSEN, J.

Wilbur G. and Josephine Hallauer, who hold a certi-
ficated water right to water from a spring on
neighboring land, seek to condemn a way across that
land for transporting water to their property for do-
mestic use, and to ponds for fish propagation. The
Court of Appeals held that because the Hallauers'
property is not landlocked and alternative sources of
water are available, the Hallauers failed to prove a
reasonable necessity for condemnation. We reverse
the Court of Appeals and hold that the Hallauers are
entitled to proceed with their condemnation action.

FACTS

The Hallauers and respondents Emesto C. and Made-
liene *130 B. Del Rosario own adjacent property on
the shore of Lake Osoyoos **542 in Okanogan
County. Donald Thorndike was the Del Rosarios'
predecessor in interest. In the mid-1970's, part of a
bluff on Thorndike's property collapsed, revealing a
natural spring. In the early 1980's the Hallauers built
a home on their property with a heat pump and cool-
ing system that used water from a well. The first win-
ter, the heat pump froze because the water from the
well was too cold for its proper operation. Mr. Hal-
laver learned that the water from the spring on Mr.
Thorndike's property would be satisfactory for opera-
tion of the heat pump as well as for supplying water
to ponds intended for fish propagation.

Mr. Thorndike and Mr. Hallauer agreed that Mr. Hal-
lauer would apply to the Department of Ecology for a
water right entitling him to withdraw water from the
spring on the Thorndike property, and when the water
right was granted Mr. Hallauer would pay Mr.
Thorndike $500.™! In March 1982, Mr. Thorndike
signed the application for the water right as owner of
the property, and Mr. Hallauer signed as the appli-
cant. In March 1984, Mr. Hallauer sent a letter to Mr.
Thorndike saying the application had been approved
and enclosed a check for $500.

FN1. The parties dispute the details of the
agreement; however, its terms are not im-
portant to resolution of this case.
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Mr. Hallauer developed the spring and installed a
pipeline to transport water from the spring to his
property for the heat pump and fish ponds. The prop-
erty on which the ponds are located was developed
into the Champerty Shores development, a private
community. In 1984, fish were added to the ponds. In
October 1984, the Department of Ecology issued a
certificate of water right.

Mr. Thorndike's property was acquired by Spectrum
Properties, Inc. following foreclosure proceedings. In
October 1989, Mr. Del Rosario entered into a real
estate contract for the purchase of the property, took
possession, and began managing an apple orchard on
it. During roadwork on the property, the Hallauers'
pipeline was discovered, and the *131 Del Rosarios
demanded that the pipeline be removed.

Litigation ensued. Although the Hallauers originally
obtained a judgment quieting title to a prescriptive
easement across the Del Rosarios' property, that deci-
sion was reversed on appeal. On remand, the Hallau-
ers sought, among other things, to condemn an ease-
ment for a pipeline to carry water from the spring to
their property. Petitioner Champerty Shores Owners
Association was added as a necessary party plaintiff
because it had taken ownership of the fish ponds and
an interest in the spring right. The trial court held that
the Hallauers had failed to show a reasonable neces-
sity for a private condemnation. On appeal, the Court
of Appeals affirmed. This court granted discretionary
review.

ANALYSIS

Although several other grounds for relief have been
argued during litigation between the parties, the only
matter before this court is whether the Hallauers are
entitled to condemn an easement across the Del Ro-
sarios' property for a pipeline to transport water from
the spring to their property for use in the heat pump
and cooling system and as a water supply for propa-
gation of fish.

The authority to condemn a right of way to transport
water has long existed in this state, both by constitu-
tional and statutory provisions. The chief question
posed by this case is whether the showing of neces-
sity to condemn a right of way to transport water is
identical to the showing required to condemn a pri-
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vate way of necessity. The Court of Appeals held that
“necessity” means the same in both contexts, relying
on RCW 8.24.010. We disagree because RCW
8.24.010 does not apply in the context here.

[11 As we explain below, RCW 90.03.040 provides
the statutory authority for condemnation in this case.
Among other things, the statute directs that “property
or rights shall be acquired [through condemnation] in
the manner provided by law for the taking of private
property for public use by *132 private corpora-
tions.” RCW_90.03.040. Therefore, chapter 8.20
RCW (eminent domain by corporations), rather than
chapter 8.24 RCW, **543 provides the procedures
for condemnation. RCW 8.20.070 states that at the
hearing on a petition to condemn where the contem-
plated use is a public use, the court will enter an or-
der of public use and necessity if it is “satisfied by
competent proof that the contemplated use for which
the land, real estate, premises or other property
sought to be appropriated is really a public use ... that
the public interest requires the prosecution of such
enterprise ... and that the land, real estate, premises or
other property sought to be appropriated are required
and necessary for the purposes of such enterprise.”

In order to determine whether the Hallauers are enti-
tled to an order of public use and necessity, we exam-
ine both public use and necessity, as the three condi-
tions set out in RCW_8.20.070 are interrelated. See
State v. Belmont Improvement Co., 80 Wash.2d 438,
442-43, 495 P.2d 635 (1972); State v. Dawes, 66
Wash.2d 578, 583, 404 P.2d 20 (1965). Also, the
public interest condition and the necessity condition
“are generally subsumed under the definition of ‘ne-
cessity’.” City of Seattle v. Mall, Inc., 104 Wash.2d
621, 623, 707 P.2d 1348 (1985). The interrelatedness
of the conditions is particularly apparent where water
rights or rights of way to transport water are con-
cerned. This is because of the adoption of the prior
appropriation doctrine in this state for acquisition of
new water rights; condemnation of rights of way to
transport water is an integral component of applica-
tion of water to beneficial use.

Accordingly, we begin by discussing the public use
condition as a predicate to discussion of the necessity
condition.

Our analysis begins with article I, section 16 of the

Washington State Constitution, which provides:
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Private property shall not be taken for private use,
except for private ways of necessity, and for drains,
flumes, or ditches on or across the lands of others
for agricultural, domestic, or sanitary purposes. No
private property shall be taken or *133 damaged
for public or private use without just compensation
having been first made.... 2

EN2. In addition to Const. art. I, § 16, the
constitution also provides that “[t]he use of
the waters of this state for irrigation, mining
and manufacturing purposes shall be
deemed a public use.” Const. art. XXI, § 1.

As an initial matter, this constitutional provision does
not require that condemnation for rights of way to
transport water is subject to the same criteria as con-
demnation for private ways of necessity. The first
sentence of article I, section 16 carves out two forms
that a condemnation for “private” use may take. The
constitution states the exceptions to the rule that pri-
vate property may not be taken for private uses as:
“except for private ways of necessity, and for drains,
flumes, or ditches on or across the lands of others for
agricultural, domestic, or sanitary purposes .” Const.
art. I, § 16 (emphasis added).

This distinction was carried out in enabling legisla-
tion. In 1913, Rem.Rev.Stat. § 936-7 (RCW
8.24.010) was enacted to replace certain earlier ena-
bling statutes. It provides for condemnation of “lands
of [another] sufficient in area for the construction and
maintenance of such private way of necessity, or for
the construction and maintenance of such drain,
flume or ditch, as the case may be.” RCW 8.24.010.
The title of the 1913 act containing RCW 8.24.010,
like the constitutional provision, also sets forth the
two types of condemnation authorized for private
uses: “AN ACT relating to the taking of private prop-
erty for private ways of necessity and for drains,
flumes and ditches on or across the lands of others
for agricultural, domestic or sanitary purposes.” Laws
of 1913, ch. 133, at 412 (emphasis added).

Thus, neither article I, section 16 nor some of the
early enabling legislation mandates treating condem-
nation for a right of way to transport water the same
as a condemnation for a private way of necessity.

Although RCW 8.24.010 was enacted as an enabling
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provision for article 1, section 16, it soon gave way to
RCW 90.03.040 where condemnation of water rights
or rights of way to transport water are concerned.
Rem.Rev.Stat. *134 § 7354 (RCW 90.03.040) was
enacted as part of the 1917 water code under which
the prior appropriation doctrine became the sole
method for acquisition of new water **544 rights. It
provides in part that “[t]he beneficial use of water is
hereby declared to be a public use, and any person
may exercise the right of eminent domain to acquire
any property or rights now or hereafter existing when
found necessary for the storage of water for, or the
application of water to, any beneficial use.” ™RCW
90.03.040.

FN3.RCW 90.03.040 provides in full:

The beneficial use of water is hereby de-
clared to be a public use, and any person
may exercise the right of eminent domain
to acquire any property or rights now or
hereafter existing when found necessary
for the storage of water for, or the applica-
tion of water to, any beneficial use, in-
cluding the right to enlarge existing struc-
tures employed for the public purposes
mentioned in this chapter and use the
same in common with the former owner,
and including the right and power to con-
demn an inferior use of water for a supe-
rior use. In condemnation proceedings the
court shall determine what use will be for
the greatest public benefit, and that use
shall be deemed a superior one: PRO-
VIDED, That no property right in water or
the use of water shall be acquired here-
under by condemnation for irrigation pur-
poses, which shall deprive any person of
such quantity of water as may be reasona-
bly necessary for the irrigation of his land
then under irrigation to the full extent of
the soil, by the most economical method
of artificial irrigation applicable to such
land according to the usual methods of ar-
tificial irrigation employed in the vicinity
where such land is situated. In any case,
the court shall determine what is the most
economical method of irrigation. Such
property or rights shall be acquired in the
manner provided by law for the taking of
private property for public use by private
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corporations.

This statute was needed in order to implement the
prior appropriation doctrine. Before adoption of the
1917 water code, two water rights doctrines applied
in Washington. Under the doctrine of riparian rights,
an owner of land on a stream or other body of water
has the right to use the water. Crook v. Hewitt, 4
Wash. 749, 31 P. 28 (1892). The second doctrine, the
prior appropriation doctrine, developed in the arid
western states, and “provides that a right to water can
be established only by putting water to beneficial use
and that the first such use in time is the first such use
in right.” Charles B. Roe & Peter R. Anderson, Water
Law, in 1C Kelly Kunsch, Washington Practice:
Methods of Practice § 91.4 (4th ed.1997). Both of
these types of water rights could be acquired in
Washington in its early history.

*135 Where a riparian water right was involved, the
water right holder generally had access to sufficient
water because water was adjacent to or within the
holder's property.™ However, prior appropriation
rights, by definition, do not require that the owner's
land abut a stream or other water body. Where ap-
propriative rights are concerned, there “need be no
relationship between the source of the water and the
locus of use.” A. Dan Tarlock, Law of Water Rights
and Resources § 5.24, at 5-41 (2000). Accordingly,
there must be some means of delivering the appropri-
ated water to the owner's land. The authority to con-
demn property for rights of way to transport water is
thus an essential part of the prior appropriation
scheme: “Access to water open to appropriation can
generally be acquired by eminent domain. To prevent
de facto riparianism, western states passed statutes
permitting a water rights claimant to condemn the
necessary rights of way to bring the water from the
stream to the place of his use.” Id. at 5-42.

FN4. However, even a riparian water right
holder might not have sufficient frontage to
obtain necessary water. Early statutes al-
lowed for condemnation of rights of ways to
obtain water for certain uses. For example,
in State ex rel. Galbraith v. Superior Court,
59 Wash. 621, 110 P. 429 (1910), the court
addressed statutes permitting condemnation
for rights of ways to transport water for irri-
gation and mining purposes. The statutes
expressly granted the right to nonriparian
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proprietors, and to riparian proprietors lack-
ing sufficient frontage. Id_at 624, 110 P.
429.

The constitutionality of these statutes was originally
at issue because the power of eminent domain was
limited to public uses. /d. at 5-43. However, by the
time RCW 90.03.040 was enacted the validity of
such statutes was settled. In Clark v. Nash, 198 U.S.
361, 25 S.Ct. 676, 49 L.Ed. 1085 (1905), the Court
upheld a Utah statute granting the right to condemn
land for the purpose of conveying water in ditches
across that land for irrigation of the condemnor's land
alone. The Court observed that

[w]here the use is asserted to be public, and the right
of the individual to condemn land for the purpose
of exercising such use **545 is founded upon or is
the result of some peculiar condition of the soil or
climate, or other peculiarity of the State, where the
right of condemnation is asserted under a state
statute, we are always, where it can fairly be done,
strongly inclined to *136 hold with the state courts,
when they uphold a state statute providing for such
condemnation. The validity of such statutes may
sometimes depend upon many different facts, the
existence of which would make a public use, even
by an individual, where, in the absence of such
facts, the use clearly be private.

[Water rights] are not the same in the arid and
mountainous States of the West that they are in the
States of the East. These rights have been altered
by many of the Western States, by their constitu-
tions and laws, because of the totally different cir-
cumstances in which their inhabitants are placed....

Clark, 198 U.S. at 367-68, 370, 25 S.Ct. 676. It is
now settled that “[e]minent domain may be used to
transport water so long as the use is beneficial; bene-

ficial uses are presumed public uses.” Tarlock, supra,
§ 5.24, at 542.

RCW 90.03.040, like statutes in other western states,
declares that the beneficial use of water is a public
use. This declaration of public use applies even if the
water is used by an individual solely on that individ-
ual's private land. Article I, section 16 speaks both of
condemning private property for private uses, includ-
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ing “for drains, flumes, or ditches on or across the
lands of others for agricultural, domestic, or sanitary
purposes,” and of private property for public pur-
poses. However, “private use” as used in the constitu-
tional provision is imbued with a public nature where
condemnation of water rights and rights of ways to
transport water are concerned. Taking private prop-
erty for private purposes within the meaning of the
constitutional provision has been explained as fol-
lows:

“[I]t is not essential, in order to constitute an act of
eminent domain, that the use for which the prop-
erty is taken should be of a public nature, that is, a
use in which the public participates, directly or in-
directly, as in the case of highways, railroads, pub-
lic service plants and the like. It is sufficient that
the use of the particular property for the purpose
proposed, is necessary to enable individual proprie-
tors to utilize and develop the natural resources of
their land, as by reclaiming wet or arid tracts, im-
proving water power or working a mine. In *137
such cases the public welfare is promoted by the
increased prosperity which necessarily results from
developing the natural resources of the country....”
Lewis, Eminent Domain (3d ed.), § 1.

State ex rel. Mountain Timber Co. v. Superior Court,
77 Wash. 585, 587, 137 P. 994 (1914). The Colorado
Supreme Court has similarly said that although the
words “private use” appear in the state's constitution
and statutes, it “is obvious that they do not mean a
strictly private use; that is to say, one having no rela-
tion to the public interest. The fact that the Constitu-
tion permits private property to be taken for certain
specified uses is an implied declaration that such uses
are so closely connected with the public interest as to
be at least quasi public....” Pine Martin Mining Co. v.
Empire Zinc Co., 90 Colo. 529, 11 P.2d 221, 225

(1932).

In Galbraith v. Superior Court, 59 Wash. 621, 629,
110 P. 429 (1910), the court discussed this principle
in the context of beneficial use of water. The court
noted that article I, section 16, provides for eminent
domain for certain private purposes, including ditches
for agricultural purposes. Although the provision

in terms seems to give the power to take for private
use, it was evidently adopted upon the theory that
the public would be sufficiently benefited by the
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taking for such a purpose to warrant the taking; that
is, though it be seemingly called a private use by
these words of the constitution, it is also in effect a
public use in view of the necessities of a state like
ours having vast areas of arid land.

59 Wash. at 629, 110 P. 429. The court explained that
the reclamation through irrigation of one small field
by an individual promotes the development and adds
to the taxable wealth of the state as well as reclama-
tion**546 by irrigation of large areas. /d. at 632. 110
P. 429.
The benefit to the public which supports the exer-
cise of the power of eminent domain for purposes
of this character, is not public service, but is the
development of the resources of the state, and the
increase of its wealth generally, by which its citi-
zens incidentally reap a benefit. Whether such de-
velopment *138 and increased wealth comes from
the effort of a single individual, or the united ef-
forts of many, in our opinion does not change the
principal upon which this right of eminent domain
rests.

Id _at 631, 110 P. 429:see also, e.g., Prescott Irrig.
Co. v. Flathers, 20 Wash. 454, 458-59. 55 P. 635
(1899); White v. Stout, 72 Wash. 62, 66, 129 P. 917
(1913). The same principle was discussed by the
United States Supreme Court in Clark, quoted above.

While these state cases preceding enactment of RCW
90.03.040 treat transportation of water for irrigation
as sufficiently public in nature to allow condemnation
for conveying the water, the statute, like the constitu-
tion, encompasses other beneficial uses. Article I
section 16 specifically refers to agricultural, domes-
tic, or sanitary purposes. Article XXI, section | states
that “use of the waters of this state for irrigation, min-
ing and manufacturing purposes shall be deemed a
public use.” This latter provision makes the stated
purposes public purposes, “but it does not preclude
the state, through its legislature, from declaring other
purposes to be also public in their nature.” State ex
rel. Andersen v. Superior Court, 119 Wash. 406 409-
10, 205 P. 1051 (1922). As noted, RCW 90.03.040
declares that the beneficial use of water is a public
use.

At present, the vast majority of this state's citizens do
not engage in agriculture. Yet the development and
wealth of this state derived from nonagricultural en-
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deavor is unquestionably dependent upon beneficial
use of water, including domestic use of water.™ Qur
state's citizens must have use of water, not merely for
economic development of their own land, but also
that they can live and work throughout the *139 state
in a wide variety of occupations. We live, more than
ever, in a time of limited water resources and expand-
ing growth. Application of water to beneficial use, as
contemplated by our water codes, is a crucial factor
in sustaining this state and its people.

ENS. Beneficial uses are defined in RCW
90.54.020(1), enacted as part of the Water
Resources Act of 1971, chapter 90.54 RCW:

Uses of water for domestic, stock water-
ing, industrial, commercial, agricultural,
irrigation, hydroelectric power production,
mining, fish and wildlife maintenance and
enhancement, recreational, and thermal
power production purposes, and preserva-
tion of environmental and aesthetic val-
ues, and all other uses compatible with the
enjoyment of the public waters of the
state, are declared to be beneficial.

[21[3] The legislative declaration in RCW 90.03.040
that beneficial use of water is a public use must also
be viewed in light of other language in article I, sec-
tion 16, which states that “[w]henever an attempt is
made to take private property for a use alleged to be
public, the question whether the contemplated use be
really public shall be a judicial question, and deter-
mined as such, without regard to any legislative as-
sertion that the use is public.” This does not mean,
however, that the Legislature cannot declare public
uses. State ex rel. Andersen, 119 Wash. at 410, 205 P.
1051. “The Legislature can declare in the first in-
stance that the purpose is a public one, and it remains
the duty of the court to disregard such assertion if the
court finds it to be unfounded.” /d. A legislative dec-
laration will be accorded great weight. Port of Seattle
v. Isernio, 72 Wash.2d 932, 936, 435 P.2d 991
(1967); Miller v. City of Tacoma, 61 Wash.2d 374.
383-84, 378 P.2d 464 (1963).

The Legislature's declaration that beneficial use of
water is a public use is not unfounded. We turn again
to the historical context. As noted, the prior appro-
priation doctrine developed in recognition of the
value and scarcity of water in western states. Indeed,
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the importance of beneficial use of water led to the
decline of the riparian system in this state:

Strict application of the riparian rights doctrine led
to problems. The riparian rights doctrine prevented
appropriative or riparian development by others,
even if the **547 riparian rights had never been
exercised. As population density increased, de-
mand for water grew and the vitality of the riparian
doctrine began to wane. See Trelease,
Coordination of Riparian and Appropriative Rights
to_the Use of Water, 33 Tex. L.Rev. 24, 25-26

(1954).

*140Dep't of Ecology v. Abbott, 103 Wash.2d 686.
691, 694 P.2d 1071 (1985). Thus, condemnation of
riparian rights was upheld in early cases. For exam-
ple, in 1907 this court upheld an 1890 statute that
authorized condemnation of riparian rights for irriga-
tion, subject to the riparian's irrigation needs. /d. (cit-
ing State ex rel. Kettle Falls Power & Irrig. Co. v.
Superior Court, 46 Wash. 500, 90 P. 650 ( 1907)); see
also State ex rel. Liberty Lake Irrig. Co. v. Superior
Court, 47 Wash. 310, 313-14, 91 P. 968 (1907) “lilf
[the riparian] is not using the water and does not pro-
pose to use it as soon as practicable in the ordinary
and reasonable development or cultivation of his
lands, then there is no reason why the water should
be withheld from others who need and will promptly
use it if permitted”).

RCW 90.03.040 allows, among other things, con-
demnation of a water right for a proposed superior
use. Shortly after the statute's enactment in 1917, the
court held that a nonriparian owner could condemn a
riparian’s right, where the nonriparian sought imme-
diate use for power while the riparian intended future
use. State ex rel. South Fork Log-Driving Co. v. Su-
perior Court, 102 Wash. 460, 470, 173 P. 192 (1918).

Appropriative rights thus played an early and vital
role in this state's water law, and, with erosion of the
riparian rights doctrine, have become the dominant
form of water rights in this state. This evolution oc-
curred because of the enormous importance, given
the limited availability of water, of actual beneficial
use of water to develop land, and rejection of specu-
lative interests. See, e.g., State ex rel. Liberty Lake
Irrig. Co., 47 Wash. at 313-14, 91 P. 968. The impor-
tance of water in this state simply cannot be over-
stated.
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[4] We conclude that the Legislature's declaration
that beneficial uses are public uses, coinciding with
its choice of prior appropriation as the sole basis for
acquisition of new water rights in this state in 1917,
is entitled to deference.

Our conclusion accords with the laws of other west-
em states that provide that condemnation of any
property or rights necessary to apply water to benefi-
cial use is a *141 condemnation for a public use. The
Idaho State Constitution provides that

[t]he necessary use of lands for the construction of
reservoirs or storage basins, for the purpose of irri-
gation, or for the rights of way for the construction
of canals, ditches, flumes or pipes, to convey water
to the place of use for any useful, beneficial or nec-
essary purpose ... is hereby declared to be a public
use....

Private property may be taken for public use [pro-
vided just compensation is paid]....

Idaho Const. art. I, § 14.

COLO.REV.STAT. § 37-86-102 provides that “[a]ny
person owning a water right or conditional water
right shall be entitled to a right-of-way through the
lands which lie between the point of diversion and
point of use or proposed use for the purpose of trans-
porting water for beneficial use in accordance with
said water right or conditional water right.” The
Colorado Supreme Court held in [n re Application for
Water Rights of Bubb, 200 Colo. 21, 610 P.2d 1343
(1980) that the owner of a conditional water right was
authorized to condemn a right of way to transport
water for beneficial uses. The court noted that the
ultimate sources of the state statute were Colo. Const.
art. 11, § 14 and Colo. Const. art. XVI, § 7. The first
of these constitutional provisions provides that pri-
vate property shall not be taken for private use with-
out the consent of the owner, “except for private
ways of necessity, and except for reservoirs, drains,
flumes or ditches on or across the lands of others, for
agricultural, mining, milling, domestic or sanitary
purposes.” Colo. Const. art. I, § 14. The second pro-
vides for rights of ways across public, private and
corporate lands for transportation of water for domes-
tic purposes, irrigation, mining and manufacturing
and drainage, upon payment of just compensation.
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**548 In Kaiser Steel Corp. v. W.S. Ranch Co., 81
N.M. 414, 467 P.2d 986 (1970), the court examined
state constitutional and statutory law governing con-
demnation of rights of way to transport water. The
court noted that N.M. STAT. ANN. § 75-1-3 pro-
vides a right in “ ‘any person, firm, association *142
or corporation’ ” to condemn land for a right of way
for “ “construction, maintenance and operation’ ” of
‘canals, ditches ... pipelines or other works for the
storage or conveyance of water for beneficial uses....'
” Kaiser Steel, 467 P.2d at 988 (quoting statute). The
court observed that the state constitution allows con-
demnation only for public uses. /d The court then
described the state's history of water rights, noting
that the prior appropriation system had been adopted
given that “[w]ater conservation and preservation is
of utmost importance. Its utilization for maximum
benefits is a requirement second to none, not only for
progress, but for survival.” Id. at 989. The court held
that it was not the ultimate use of the water that con-
trolled the issue of public use, but rather beneficial
use of the water. Id. at 991.

Significantly, the court said that while it had held that
irrigation uses were public uses in earlier cases, “Iwle
do not suppose for a moment that it is the use for
growing crops or producing food that has moved this
Court to hold as it has concerning irrigation as a pub-
lic use. Rather, it must have been the fact of benefi-
cial use of water which unquestionably is of the
greatest importance to this state, that dictated the re-
sult.” Id. The court said that “[i]n view of our state's
environmental situation, the distribution of water is
of paramount importance, justifying the defining of
such distribution as a ‘public use.” ” Id. at 993.

The same is true in Washington. Where water is lim-
ited, where water rights do not depend upon riparian
access to water, and where application of water to
beneficial use is required to hold a water right, distri-
bution of water is imperative and so is the ability to
acquire a way to convey the water to its place of use.

The Del Rosarios complain, though, that if obtaining
a certificated water right is all that is necessary to
Justify exercise of the power of eminent domain un-
der RCW 90.03.040, then the Department of Ecology
determines property rights issues which it has no
right to determine.
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[5] One seeking a water right in this state must apply
for a *143 permit, which may be issued only if the
Department finds (1) that water is available, (2) for a
beneficial use, and that (3) an appropriation will not
impair existing rights, or (4) be detrimental to the
public welfare. RCW 90.03.290. (Appropriations of
groundwater must comply with surface water code
provisions, RCW 90.03.250 to .340, which are ex-
pressly incorporated into the groundwater code.
RCW 90.44.060.) A permit, and ultimately a water
right certificate, may be obtained only where water is
applied to beneficial use. “The principle that water
must be used for a beneficial purpose is a fundamen-
tal tenet of the philosophy of water law in the West.”
Department of Ecology v. Acquavella, 131 Wash.2d
746, 755, 935 P.2d 595 (1997). “ ‘An appropriated
water right is established and maintained by the pur-
poseful application of a given quantity of water to a
beneficial use upon the land.” ” Dep't of Ecology v.

© Grimes, 121 Wash.2d 459, 468, 852 P.2d 1044

(1993) (quoting Neubert v. Yakima-Tieton Irrig.
Dist., 117 Wash.2d 232, 237, 814 P.2d 199 (1991)).
Perfection of an appropriative right requires that ap-
propriation is complete only when the water is actu-
ally applied to a beneficial use. See, eg., Ellis v.
Pomeroy Improvement Co., 1 Wash. 572, 21 P. 27

(1889) FN¢

EN6. There is no question in this case that
the Hallauers have a certificated water right.
To provide for the possibility that there may
ultimately be a determination that the party
seeking condemnation of a right of way to
transport water does not have a water right,
or has lost the right through abandonment or
statutory forfeiture, the trial court order can
provide for reversion of the right of way in-
terest to the landowner under appropriate
circumstances. See State ex rel. Kirkendall
v. Superior Court, 130 Wash. 661, 665-66,
228 P. 695 (1924).

The Department must, in reaching a decision on a
water right application, consider beneficial use and
the public welfare, as well as whether the proposed
use would be consistent with the highest feasible use
of the water and with achieving the maximum net
**549 benefits to the people of the state, seeRCW
90.03.290 and RCW 90.54.020(2).

The Legislature has delegated to the Department the
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authority to issue water rights in compliance with the
relevant statutes. The Department, in issuing a water
right, makes no determination of any interests in
land, but *144 instead carries out its delegated duties,
as indeed it must.

As a separate matter, the Legislature has also de-
clared that beneficial uses are public uses for pur-
poses of eminent domain. Whether the power of emi-
nent domain may be exercised is a constitutional and
statutory issue legally distinct from the Department's
acts in issuing water rights.

[6]Crescent Harbor Water Co. v. Lyseng, 51
Wash.App. 337, 340, 753 P.2d 555 (1988), relied
upon by the Del Rosarios, actually supports our
analysis. In Crescent Harbor, the question was
whether a corporation organized to own and maintain
an existing water supply system had acquired a pre-
scriptive easement over Lyseng's property. Lyseng
argued that the corporation had failed to allege com-
pliance with provisions of the water code, had failed
to join as a necessary party under the code, and had
failed to exhaust administrative remedies under water
rights statutes. The Court of Appeals rejected these
arguments on the ground that a determination of a
water right is a different legal matter from the deter-
mination whether a prescriptive easement was ac-
quired. Crescent Harbor Water Co., 51 Wash.App. at
340, 753 P.2d 555. As the court correctly said, and as
is true here, the Department has no authority to adju-
dicate private property rights. /d.

[7] Our discussion of the public use question sets the
stage for discussion of the necessity question. RCW
90.03.040 provides that the right of eminent domain
may be exercised by any person “to acquire any
property ... when found necessary for ... the applica-
tion of water to[ ] any beneficial use.” (Emphasis
added.) “The word ‘necessary,” when used in or in
connection with eminent domain statutes, means rea-
sonable necessity, under the circumstances of the
particular case.” City of Tacoma v. Welcker, 65
Wash.2d 677, 683-84, 399 P.2d 330 (1965) (citing
State ex rel. Lange v. Superior Court, 61 Wash.2d
153, 377 P.2d 425 (1963)).

However, rather than determining whether the Hal-
lauers established that a right of way across the Del
Rosarios' land was necessary in order to put water
from the spring to beneficial use, as RCW 90.03.040
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directs, the Court of Appeals *145 applied RCW
8.24.010. That court read RCW 8.24.010 as provid-
ing that an easement for transporting water may be
condemned only where the land on which the water is
to be used is landlocked: “An owner ... of land which
is so situate with respect to the land of another that it
is necessary for its proper use and enjoyment” is au-
thorized to condemn such an easement. RCW
8.24.010.™ The court reasoned that the Hallauers
must show both a public use and reasonable neces-
sity, and they had failed to show the latter because
the Hallauers' property is not landlocked, other forms
of energy are available to heat and cool their home,
and alternate sources of water are available.

FN7.RCW 8.24.010 provides in full:

An owner, or one entitled to the beneficial
use, of land which is so situate with re-
spect to the land of another that it is nec-
essary for its proper use and enjoyment to
have and maintain a private way of neces-
sity or to construct and maintain any
drain, flume or ditch, on, across, over or
through the land of such other, for agricul-
tural, domestic or sanitary purposes, may
condemn and take lands of such other suf-
ficient in area for the construction and
maintenance of such private way of ne-
cessity, or for the construction and main-
tenance of such drain, flume or ditch, as
the case may be. The term “private way of
necessity,” as used in this chapter, shall
mean and include a right of way on,
across, over or through the land of another
for means of ingress and egress, and the
construction and maintenance thereon of
roads, logging roads, flumes, canals,
ditches, tunnels, tramways and other
structures upon, over and through which
timber, stone, minerals or other valuable
materials and products may be transported
and carried.

This analysis overlooks the fact that RCW 90.03.040
does more than declare that beneficial use of water is
a public use. The statute also provides that any per-
son can condemn a right of way to transport water
where necessary to apply the water to beneficial use.
RCW 90.03.040; **550State ex rel. Lincoln v. Supe-
rior Court, 111 Wash. 615, 191 P. 805 (1920) (Laws
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of 1917, § 4 at 448 permits condemnation of ditch by
one of its owners and cotenants for carrying addi-
tional water from another source to its lands); State
ex rel. Gibson v. Superior Court, 147 Wash. 520, 266
P. 198 (1928) ( RCW 90.03.040 and Const. art. I, §
16 provide for the right of condemnation of rights of
way to transport water over the lands of another for
domestic and irrigation purposes). Thus, in marked
contrast to *146RCW 8.24.010, RCW 90.03.040 does
not require necessity based upon the landlocked na-
ture of the condemnor's property, but expressly states
the relevant necessity as “necessary for the storage of
water for, or the application of water to, any benefi-
cial use.” (Emphasis added.)

We recognize that the Court of Appeals analysis is
supported by State ex rel. Henry v. Superior Court,
155 Wash. 370, 284 P. 788 (1930). There, the court
reasoned that Laws of 1917, ch. 117 is in pari materia
with Laws of 1913, ch. 133, which include what is
now RCW 8.24.010. 155 Wash. at 374-75, 284 P.
788. The court read the two statutes together, and
concluded that the same analysis applies as to con-
demnation of rights of way for transporting water as
applies to condemnation of property for a logging
railroad easement. 155 Wash. at 375-76, 284 P. 788.
The court therefore emphasized that in order to con-
demn a right of way to transport water, the condem-
nor's property must be landlocked with no other
available water. 155 Wash. at 376, 284 P. 788.

[81[91[10][11] We conclude that the analysis in State
ex rel. Henry is flawed. The principle of reading stat-
utes in pari materia applies where statutes relate to
the same subject matter. [n re Personal Restraint
Petition of Yim, 139 Wash.2d 581, 592, 989 P.2d 512
(1999). Such statutes “ ‘must be construed together.’
” Id. (quoting State v. Houck, 32 Wash.2d 681, 684-
85, 203 P.2d 693 (1949)). “In ascertaining legislative
purpose, statutes which stand in pari materia are to be
read together as constituting a unified whole, to the
end that a harmonious, total statutory scheme evolves
which maintains the integrity of the respective stat-
utes.” State v. Wright, 84 Wash.2d 645, 650, 529
P.2d 453 (1974). If the statutes irreconcilably con-
flict, the more specific statute will prevail, unless
there is legislative intent that the more general statute
controls. Wark v. Nat'l Guard, 87 Wash.2d 864, 867,
557 P.2d 844 (1976); Pearce v. G.R. Kirk Co., 22
Wash.App. 323, 327, 589 P.2d 302 (1979). Courts
also consider the sequence of all statutes relating to
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the same subject matter. Tunstall v. Bergeson, 141
Wash.2d 201, 211, 5 P.3d 691 (2000), pet. for cert.
filed (Wash. Jan. 4, 2001).

*147 In applying the same standard of necessity to
condemnation of rights of way for transporting water
as applies to private ways of necessity under RCW
8.24.010, the analysis in State ex rel. Henry failed to
give any effect to RCW 90.03.040. Both statutes con-
template rights of way for transporting water. RCW
8.24.010 provides for the right of eminent domain if
the condemnor's land is so situated that a right of way
across the land of another to transport water for agri-
cultural, domestic, and sanitary purposes is necessary
for the proper use and enjoyment of the condemnor's
land. RCW 90.03.040 provides for the right of emi-
nent domain to any person if necessary for the appli-
cation of water to beneficial use.

Although the goal is to read statutes related to the
same subject together if possible, there is an obvious
conflict between the statutes where rights of way to
transport water are concerned. RCW 90.03.040 is the
more specific of the statutes regarding condemnation
for transportation of water and is also the later of the
enactments. These two factors indicate that insofar as
the statutes conflict, RCW 90.03.040 prevails. Wark,
87 Wash.2d at 867, 557 P.2d 844:.Pearce, 22
Wash.App. at 327, 589 P.2d 302. This does not mean
that RCW 8.24.010 is without import. That statute
still applies insofar as condemnation of private ways
of necessity are condemned, both prescribing whether
eminent domain for such ways is authorized and de-
fining such ways. It also may be relied upon where
condemnation of a right of way for drains, flumes, or
ditches for agricultural, domestic or sanitary purposes
is necessary for the proper use and enjoyment of the
condemnor's land, i.e., landlocked land. It cannot
apply, however, to preclude condemnation of rights
of ways to transport water as **551 authorized by
RCW 90.03.040. To the extent that State ex rel.
Henry is to the contrary, it is overruled.

Our reading of these statutes is bolstered by the last
line of the proviso of RCW 90.03.040, which, as we
noted above, provides that acquisition of property or
rights under the statute shall be “in the manner pro-
vided by law for the *148 taking of private property
for public use by private corporations.” The Legisla-
ture plainly intended that actions for condemnation of
water rights and rights of ways to transport water be
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brought under RCW 90.03.040, with the procedures
of chapter 8.20 RCW (eminent domain by corpora-
tions) applying, not those of chapter 8.24 RCW. Fur-
ther, by directing that the manner for acquiring rights
or property be the same as for takings for public use,
the legislative intent that the “landlocked land neces-
sity” expressed in RCW 8.24.010 not apply is appar-
ent. This is because RCW_8.20.070 expressly ad-
dresses condemnation petitions for proposed public
uses and for private ways of necessity. The Legisla-
ture's directive that the procedures and determina-
tions for condemnation for public uses apply plainly
indicates it did not intend that the procedures and

determinations for private ways of necessity apply. ™8

FN8.RCW 8.20.070 provides:

At the time and place appointed for hear-
ing said petition, or to which the same
may have been adjourned, if the court or
Jjudge thereof shall have satisfactory proof
that all parties interested in the land, real
estate, premises, or other property de-
scribed in said petition, have been duly
served with said notice as above pre-
scribed, and shall be further satisfied by
competent proof that the contemplated use
for which the land, real estate, premises or
other property sought to be appropriated is
really a public use, or is for a private use
for a private way of necessity, and that the
public interest requires the prosecution of
such enterprise, or the private use is for a
private way of necessity, and that the land,
real estate, premises or other property
sought to be appropriated are required and
necessary for the purposes of such enter-
prise, the court or judge thereof may make
an order, to be recorded in the minutes of
said court, directing that a jury be sum-
moned, or called, in the manner provided
by law, to ascertain the compensation
which shall be made for the land, real es-
tate, premises or other property sought to
be appropriated, unless a jury be waived
as in other civil cases in courts of record,
in the manner prescribed by law.

Our determination that RCW_90.03.040 applies in
this case accords with most of this court's decisions in
cases where condemnation has been sought for trans-
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porting water for beneficial use. In these cases the
court has considered only RCW 90.03.040™ and the
state constitutional provisions, and has not relied on
or referenced *149RCW 8.24.010. E.g., State ex rel.
Lincoln v. Superior Court, 111 Wash. 615, 191 P.
805 (1920); State ex rel. Andersen v. Superior Court,
119 Wash. 406, 205 P. 1051 (1922); State ex rel.
Gibson v. Superior Court, 147 Wash. 520, 266 P. 198
(1928); State_ex rel. Kirkendall v. Superior Court,
130 Wash. 661, 228 P. 695 (1924); Mack v. Eldorado
Water Dist., 56 Wash.2d 584, 354 P.2d 917
1960).F1¢

FN9. The codification of the statute has
changed, although its wording has remained
unchanged since the date of enactment.

FN10. There is also no question of the valid-
ity of RCW 90.03.040. First, it is a statute of
the type approved by the United States Su-
preme Court in Clark v. Nash, 198 U.S. 361,
25 S.Ct. 676,49 L.Ed. 1085 (1905). Second,
the court has held that the statute is a valid
exercise of legislative power. State ex rel.
Gibson v. Superior Court, 147 Wash. 520,
523,266 P. 198 (1928).

This court has on several occasions addressed neces-
sity as the need for the right of way to transport the
water through the land of another in order to use it for
a sufficiently public purpose. See State ex rel. Bal-
lard v. Superior Court, 114 Wash. 663, 195 P. 1051
(1921); State ex rel. Kirkendall, 130 Wash. 661, 228
P. 695. In Mack, the appellants held two appropriat-
ive water rights. They acquired a right of way for
transporting water under the first right over the re-
spondent's property by adverse user. The system for
conveying the water consisted of a small wooden
dam and a two-inch pipeline. After acquiring the sec-
ond water right, the appellants went on respondent's
land and constructed a new concrete dam upstream
from the diversion point used by respondent for
withdrawing water under water rights held by re-
spondent.

Appellants then commenced an action under RCW
90.03.040 seeking to obtain the **552 right to main-
tain the new dam and replace the two-inch pipe with
a four-inch pipe. The trial court entered findings of
fact, including the fact that as the stream entered the
appellants' land, its height was such that the water
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could easily be used by the appellants, and therefore
there was no necessity for going upon the respon-
dent's land which would give rise to a right for a de-
cree of necessity. Mack, 56 Wash.2d at 586, 354 P.2d
917. This court upheld the trial court's determination
based upon the comparative feasibility of taking the
water from a point on the respondent's land or on
appellants’ land where the same *150 stream passed
through the property. /d_at 588, 354 P.2d 917. Thus,
we recognized the statutory necessity standard, i.e.,
reasonable necessity for the application of the water
to beneficial use. See also Canyon View Irrig. Co. v.
Twin Falls Canal Co., 101 Idaho 604, 610, 619 P.2d
122 (1980) (necessity requirement satisfied where
alternate route would involve excessive cost and
there was no natural waterway to transport water by

gravity).

Because RCW 90.03.040 provides for condemnation
of rights of way to transport water for application to
beneficial use, the Del Rosarios and the Court of Ap-
peals have mistakenly relied on cases involving pri-
vate ways of necessity where necessity largely turned
on the landlocked nature of the land of the party
seeking condemnation.

[12] The Hallauers propose to use water under their
certificated water right for use in their heat pump and
cooling system, and for fish propagation. Their do-
mestic use of water is clearly a beneficial use falling
within the Legislature's declaration that beneficial
uses are public uses. SeeRCW 90.54.020; State ex
rel. Gibson, 147 Wash. at 523, 266 P. 198 (“[t]he
advantageous use of the water on the lands for do-
mestic purposes clearly appears™); State ex rel. An-
dersen, 119 Wash. 406, 205 P. 1051. It is also a use
that the constitution expressly recognizes as support-
ing condemnation for a “private purpose.” SeeConst.

art. I, § 16.

[13] The necessity for the right of way is obvious.
The water right that the Hallauers hold allows with-
drawal of water from the spring on the Del Rosarios
land. The only way in which the water can be con-
veyed to the Hallauers' property is over or through
the Del Rosarios' land.

Accordingly, the Court of Appeals' holding that ne-
cessity has not been established must be reversed.

The Del Rosarios contend, however, that the Hallau-
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ers do not have the right to appeal the trial court's
decision on their eminent domain claim. This is a
new issue raised for the first time in supplemental
briefing in this court. The Del Rosarios cite only one
case from the 1950's, *151 and fail to address the
rules for appellate procedure. In light of those rules,
we have doubts about the correctness of their claim,
but decline to address the issue in the absence of suf-
ficient briefing. See Havens v. C & D Plastics, Inc.,
124 Wash.2d 158, 169, 876 P.2d 435 (1994); State v.
Hill, 123 Wash.2d 641, 648, 870 P.2d 313 (1994).

The Del Rosarios also seek attorney fees in this court
pursuant to RCW 8.24.030. The Hallauers maintain
that if they prevail on this review, the award of attor-
ney fees on appeal should be reversed. Chapter 8.24
RCW does not apply in this case. Accordingly, the
statute does not serve as the basis for awarding attor-
ney fees in this court, or in the Court of Appeals. For
this reason, aside from any other considerations, we
decline to award fees in this court and we reverse the
Court of Appeals' award of attorney fees to the Del
Rosarios. ™!

EN11. Because chapter 8.24 RCW does not
apply in this case, our comments do not
have any bearing on when attorney fees
might be awarded under RCW_8.24.030.
Following remand and further proceedings,
the Del Rosarios may be entitled to attorney
fees under chapter 8.25 RCW. The provi-
sions of that chapter obviously cannot be
applied at this stage of proceedings.

The Court of Appeals is reversed, and this case is
remanded for further proceedings.

SMITH, JOHNSON, IRELAND and BRIDGE, JJ.,
and GUY and TALMADGE, JJ. Pro Tem., concur.
SANDERS, J. (dissenting).

Wilbur and Josephine Hallauer contend the trial court
and Court of Appeals erred **553 when each dis-
missed their complaint to condemn a private way of
necessity, and a majority of our court agrees a private
right of condemnation is available under these cir-
cumstances. Specifically, the issue here is whether a
certified water right entitles private parties to con-
demn land “necessary” to utilize that water right
notwithstanding other sources of water available for
their use absent condemnation.
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A.Const. art. I, § 16, and chapter 8.24 RCW

The Washington Constitution generally prohibits the
*152 taking of private property for private use. How-
ever, article I, section 16, expressly allows private
property to be taken to create “private ways of neces-
sity.” This section states in part:

Private property shall not be taken for private use,
except for private ways of necessity, and for drains,
flumes, or ditches on or across the lands of others
for agricultural, domestic, or sanitary purposes. No
private property shall be taken or damaged for pub-
lic or private use without just compensation having
been first made.... Whenever an attempt is made to
take private property for a use alleged to be public,
the question whether the contemplated use be
really public shall be a judicial question, and de-
termined as such, without regard to any legislative
assertion that the use is public....

Const. art. I, § 16. As this provision is not self-
executing, conditions under which private property
may be condemned for private ways of necessity are
outlined in chapter 8.24 RCW. Brown v. McAnally,
97 Wash.2d 360, 366, 644 P.2d 1153 (1982). RCW
8.24.010 provides in part:
An owner, or one entitled to the beneficial use, of
land which is so situate with respect to the land of
another that it is necessary for its proper use and
enjoyment to have and maintain a private way of
necessity or to construct or maintain any drain,
flume or ditch, on, across, over or through the land
of such other, for agricultural, domestic or sanitary
purposes, may condemn and take lands of such
other sufficient in area for the construction and
maintenance of such private way of necessity, or
for the construction and maintenance of such drain,
flume or ditch, as the case may be.

The public policy underlying this clause in article I,
section 16, as well as RCW_8.24.010, is to prevent
rendering landlocked property useless. Sorenson v.
Czinger, 70 Wash.App. 270, 278, 852 P.2d 1124
(1993). That necessity required to condemn a private
way of necessity is not absolute. Rather, the party
seeking the private way must only show it be rea-
sonably necessary under the particular facts of the
case. Brown, 97 Wash.2d at 367, 644 P.2d 1153.
However because this statute permits a landowner to
take property from another *153 without any show-
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ing of public necessity, it must be strictly construed
and limited to that which is expressly conferred or
necessarily implied. Jobe v. Weyerhaeuser Co., 37
Wash.App. 718, 724, 684 P.2d 719 (1984) (“ ‘What-
ever is not plainly given is to be construed as with-
held.” ) (quoting 1 Julius L. Sackman, Nichols on
Eminent Domain § 3.213 [1] (3d rev. ed.1981)).

The Hallauers correctly note property owners have a
vested interest in water rights to the extent the rights
have been beneficially used. See Dep't of Ecology v.
Adsit, 103 Wash.2d 698, 705, 694 P.2d 1065 (1985)
(citing Dep't of Ecology v. Acquavella, 100 Wash.2d
651, 655, 674 P.2d 160 (1983)). From this the Hal-
lauers argue condemnation of a private way of neces-
sity is required for the proper use and enjoyment of
the underlying property right-the water right. Supp'l
Br. of Pet'rs at 16-17. However this novel argument is
neither supported by the plain language of RCW
8.24.010 nor the common law.

Contrary to the Hallauers' expansive reading of RCW
8.24.010, the plain language of this statute refers only
to “land,” as opposed the more general concept of
“property” which includes such things as water
rights. See Black's Law Dictionary 1216 (6th ed.
1990) (“Property embraces everything which is or
may be the subject of ownership....”). RCW 8.24.010
unequivocally provides:

An owner, or one entitled to the beneficial use, of
land which is so situate with respect to the land of
another that it is **554 necessary for its proper use
and enjoyment to have and maintain a private way
of necessity ... may condemn and take lands of
such other....

(Emphasis added.) This court has previously adopted

the common meaning of the term “land”:

In Webster's Unabridged Dictionary (2d ed.), the first
definition of the word land is given as “the solid
part of the earth's surface; distinguished from sea.”
A river bed would fall within this definition. Also,
in Black's Law Dictionary, the definition is as fol-
lows:

*154 “Land, in the most general sense, compre-
hends any ground, soil, or earth whatsoever; as
fields, meadows, pastures, woods, moors, waters,
marshes, furzes, and heath.”
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King County v. Tax Comm'n, 63 Wash.2d 393, 397,
387 P.2d 756 (1963). Accordingly, the terms “land”
and “property right” are not interchangeable as the
Hallauers suggest. Because RCW 8.24.010 must be
strictly construed and limited to that which is ex-
pressly conferred or necessarily implied, the plain
language of the statute does not support condemna-
tion of a private way of necessity unless it is neces-
sary to the proper use and enjoyment of one's land.
Jobe, 37 Wash.App. at 724, 684 P.2d 719.

Just as the plain language of RCW 8.24.010 does not
support the Hallauers' argument, there are no cases
permitting condemnation of a private way of neces-
sity to access water without a finding such water is
necessary for the proper use and enjoyment of the
land itself. The majority asserts the Court of Appeals
“mistakenly relied on cases involving private ways of
necessity where necessity largely turned on the land-
locked nature of the land of the party seeking con-
demnation.” Majority at 552. I disagree. The Court of
Appeals and Ernesto and Madeliene Del Rosario do
rely on cases where private ways of necessity were
granted to landlocked property owners, but it is not
the landlocked nature of the property which is deter-
minative. These cases turn on whether the property
would be rendered useless but for the condemnation.

In State ex rel. Henry v. Superior Court, 155 Wash.
370,284 P. 788 (1930), we reviewed an order of ne-
cessity for a pipeline easement to carry water to arid
land requiring irrigation to produce commercial
crops. There the fact the land to be irrigated was
separated from the water source by another's land
was not determinative. Rather, we emphasized the
water was necessary for the proper use and enjoy-
ment of the land because it would be rendered worth-
less without irrigation:

*155 Respondent's orchard land is so situated, with
respect to the only source of water and the land of
the relators, that it is necessary for its proper use
and enjoyment to have and maintain a private way
of necessity for a pumping location and pipe line
on and across relators' land to force and carry water
for irrigation purposes to the respondent's orchard,
else the orchard will become worthless.

Henry, 155 Wash. at 376, 284 P. 788. Because the
only source of water was located on another's prop-
erty and the orchard would be worthless without irri-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



18 P.3d 540
143 Wash.2d 126, 18 P.3d 540
(Cite as: 143 Wash.2d 126, 18 P.3d 540)

gation, we held the landowner adequately proved
necessity of a private way for the use and enjoyment
of his land. Here, however, it is uncontested the Hal-
lauers have three alternative sources of water and
several reasonably priced and readily available me-
chanical alternatives to heat and cool their home.
Clerk's Papers at 830-31. Thus Henry is clearly dis-
tinguishable, as the Hallauers have not demonstrated
the water from the Del Rosarios's spring is necessary
for the proper use and enjoyment of their land.

Even the Hallauers rely on a line of cases similar to
Henry to support their argument. See Br. of Appellant
at 31-34 (citing State_ex rel. Galbraith v. Superior
Court, 59 Wash. 621, 110 P. 429 (1910); White v.
Stout, 72 Wash. 62, 129 P. 917 (1913); State ex rel.
Gibson v. Superior Court, 147 Wash. 520, 266 P. 198
(1928); State ex rel. Kirkendall v. Superior Court,
130 Wash. 661, 228 P. 695 (1924)). Like Henry,
these cases permit condemnation for a private way of
necessity only when the water sought to be trans-
ported is necessary for the use and enjoyment of the
condemnor's land.

**555 In Galbraith we reviewed a decision granting
a right of way for an irrigation canal. Galbraith, 59
Wash. at 623, 110 P. 429. Significantly, we found:
“These lands, without irrigation, will produce no
crops of value and are of little value, but with irriga-
tion will produce large and valuable crops of vegeta-
bles, grain, hay, fruits, and other agricultural prod-
ucts.” /d. at 625, 110 P. 429. Because the other poten-
tial sources of water were impractical and expensive,
we allowed condemnation to irrigate the land. Id. at
633-34, 110 P. 429:see also *156State ex rel. Ander-
sen v. Superior Court, 119 Wash. 406, 408, 205 P.
1051 (1922) (condemnation allowed because water
supply is the only one available and without water,
the property will be uninhabitable).

Similarly, in White we considered a decision granting
condemnation for a right of way for an irrigation
ditch. There, two adjacent landowners had riparian
rights to a stream flowing by both properties. In order
to irrigate his property with this sole source of water
the defendant placed a ditch across his neighbor's
upland property. Citing Galbraith we noted, “[t]here
can be no doubt of the defendants' right to condemn a
right of way for irrigation over the plaintiff's lands,”
White, 72 Wash. at 66, 129 P. 917, because “the de-
fendants alleged necessity for the ditches for irriga-
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tion and for rights of way across plaintiff's lands.” Id.
at 63, 129 P. 917. Condemnation was therefore per-
mitted.

In Gibson several landowners challenged an adjudi-
cation of public use and necessity allowing others to
acquire by condemnation a right of way for a pipeline
to transport water to which they had a state-permitted
right. At the outset we stated:

They have acquired the right to take and divert from
that point on the creek one cubic foot of water per
second; this by permit duly issued to them by the
state supervisor of hydraulics. So, their condemna-
tion proceeding here on review is in no sense a
seeking to acquire any water rights, but is alone a
seeking to acquire the right of way in question.

Gibson, 147 Wash. at 522, 266 P. 198. Even though
these landowners held a certified water right, the
court did not automatically conclude they were enti-
tled to condemn a right of way for the pipeline. In-
stead, we examined the necessity of the landowners'
use of the water and concluded, “[t]he advantageous
use of the water on the lands for domestic purposes
clearly appears.” Id_at 523, 266 P. 198. ™

FNI. With regard to necessity, we observed:

Burrowes' land has no fresh water upon it,
and is almost surrounded by salt water.
DeZemed's land has no fresh water upon
it, other than a spring furnishing a quan-
tity of fresh water so limited as to be in-
sufficient for any practical purpose. The
portion of the creek flowing the short dis-
tance across his land does not furnish him
- any fresh water supply thereon, by reason
of the salt water tide coming into it there.

Gibson, 147 Wash. at 521, 266 P. 198.

*157 In Kirkendall the court reviewed a grant of con-
demnation for a right of way to convey water for irri-
gation purposes. Again, we initially noted the neces-
sity of delivering water to the particular land at issue:

About 40 acres of Wiltz's land is capable of being
irrigated by gravity from the waters of the creek,
and thus its productiveness be very materially in-
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creased, providing he can acquire a right of way for
an irrigation ditch over Kirkendall's land from an
intake on the creek above Kirkendall's land; other-
wise, because of the nature of the creek, very little
of Wiltz's land can be effectually irrigated by
gravitation from the waters of the creek, and he has
no other means of effectually irrigating any sub-
stantial portion of his land.

Kirkendall, 130 Wash. at 662, 228 P. 695 (emphasis
added). Because of this necessity-and despite the fact
the landowner did not conclusively have a right to
take the necessary water-the court affirmed the grant
of condemnation. Id. at 665-66, 228 P. 695.

Thus, these cases do not stand for the proposition that
a private way of necessity for a water pipeline may
be condemned simply if the right of way'is “neces-
sary” to use and enjoy a particular water right.
Rather, Washington precedent clearly holds the water
itself must be necessary to the use and **556 enjoy-
ment of one's land before the courts will allow con-
demnation of a private way of necessity to transport
the water. Accordingly, the trial court and the Court
of Appeals did not err by considering whether the
water to be transported onto the Hallauers' property is
necessary to the proper use and enjoyment of their
land.

B.Chapter 90.03 RCW

Alternatively, the Hallauers contend they are auto-
matically entitled to access their water right by con-
demning a private way of necessity so long as they
are putting their *158 water to beneficial use. Citing
RCW 90.03.040, the Hallauers argue:

When a water right certificate has been issued pursu-
ant to the 1917 water code, this section (RCW
90.03.040) does not require that questions of public
welfare and necessity for the water right be recon-
sidered. Rather, the only prerequisite to condemna-
tion of a pipeline easement under this section, is
that it be “found necessary for ... the application of
water to any beneficial use.”

Supp'l Br. of Pet'rs at 9 (footnote omitted). Washing-
ton precedent, however, does not support this argu-
ment.
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RCW 90.03.040 provides in pertinent part:

The beneficial use of water is hereby declared to be
a public use, and any person may exercise the right
of eminent domain to acquire any property or
rights now or hereafter existing when found neces-
sary for the storage of water for, or the application
of water to, any beneficial use....

As the majority notes, the standards for issuing new
water rights are contained in RCW 90.03.290 and
require applicants to meet a four-part test. If the De-
partment of Ecology finds (1) there is water available
for appropriation, (2) the water is proposed to be util-
ized for a beneficial use, (3) the appropriation will
not impair existing rights, and (4) the appropriation
will not be detrimental to the public welfare, then it
shall issue a water right permit. The majority takes
pains to establish beneficial use is properly character-
ized as public use for purposes of the eminent domain
statute. Majority at 547-549. While the Department
may make a determination regarding whether a use is
beneficial, it makes no determination regarding
whether the use is necessary. The majority ignores
that the terms “beneficial” and “necessary” are not
synonymous when it concludes RCW 90.03.040 re-
quires no showing of necessity apart from showing
condemnation itself is necessary to apply water to a
beneficial use.

In Henry, we held Rem.Rev.Stat. § 7354 (RCW
90.03.040) “is in pari materia ” with Rem Rev. Stat.
§ 936.1 *159RCW 8.24.010). 155 Wash. at 374, 284
P. 788. Statutes that are in pari materia must be read
together as constituting one law. Champion v. Shore-
line Sch. Dist. No. 412, 81 Wash.2d 672, 674, 504
P.2d 304 (1972). Thus, RCW 8.24.010 must be read
in conjunction with RCW 90.03.040 and the Hallau-
ers must demonstrate the water they seek to convey
by private way is necessary for the proper use and
enjoyment of their land. The majority summarily
dismisses the precedent set by the Henry analysis as
“flawed.” Majority at 550. Further the majority seeks
to draw a distinction between RCW_ 8.24.010 and
RCW 90.03.040 by asserting condemnation under the
former requires a showing of necessity to the use and
enjoyment of the condemnor's landlocked property
while condemnation under the latter is permitted if
the water is being put to beneficial use. Majority at
550.
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However it is incorrect to distinguish these statutes
based on whether the property is landlocked. As pre-
viously noted, Henry did not find the landlocked na-
ture of the property to be determinative. Rather the
real issue presented by RCW 8.24.010 is whether the
dominant estate would be rendered useless absent a
condemnation. It makes no sense, and conflicts with
case law, to apply RCW 8.24.010 only in cases where
the property is landlocked.

Washington precedent defeats the argument RCW
90.03.040 automatically entitles access to a water
right so long as the water is being beneficially used.

In Mack v. Eldorado Water Dist., 56 Wash.2d 584
354 P.2d 917 (1960), two landowners held water
right permits issued by the state supervisor of hydrau-
lics, but the appellant sought to obtain the right to
maintain**557 a dam and pipeline across the other
landowner's property. After considering former RCW
90.04.030, the predecessor of RCW 90.03.040, we
explained:

[T]his court has held that the issuance of a water
permit by the Supervisor of Hydraulics is not an
adjudication of private rights. Thus, the fact that
the Supervisor of Hydraulics had issued a permit
authorizing appellants to appropriate .11 cubic feet
of water per second from the stream in question did
not *160 preclude the trial court, in the condemna-
tion action, from determining which of the parties
was making a better use of the available water.

Mack, 56 Wash.2d at 587, 354 P.2d 917 (citations
omitted). Thus, RCW 90.03.040 does not automati-
cally guarantee an individual the right to condemn
private property in order to utilize a state-permitted
water right. To the contrary, this determination is left
to the judgment of the trial court. Id. at 588, 354 P.2d
917.

The majority asserts today's holding is supported by
Crescent Harbor Water Co. v. Lyseng, 51 Wash.App.
337,753 P.2d 555 (1988). Majority at 549. Not so. In
Crescent Harbor a landowner sought a prescriptive
easement for access to a well and water system on
another's property. The trial court held the landowner
was entitled to either a prescriptive or implied ease-
ment. On appeal appellant argued the landowner had
no right to an easement because he had not alleged
compliance with chapter 90.03 RCW and thus had no
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valid water right in the well. Rejecting this argument
the Court of Appeals reasoned:

Lyseng's water rights arguments overlook the dif-
ferences between a determination of easement and
a determination of a claim for water rights. The
former, as applied to this case, concerns a well,
pipes, pumping apparatus and access thereto. The
latter concerns the water that flows within the well
and pipes. The two subjects are physically distinct.
The two subjects are also legally distinct. An
easement is a privilege to use the land of another. It
is a private legal interest in another's property. Wa-
ter rights claims are limited to a determination by
the Department of Ecology as to whether a water
use permit should be granted and to whom. Water
rights claims do not and cannot involve property
interest questions, as the Department of Ecology
has no authority to adjudicate private rights in
land.

Crescent Harbor, 51 Wash.App. at 340, 753 P.2d 555
(citations omitted) (emphasis added). Although Cres-
cent Harbor, did not involve a claim to a private way
of necessity, the reasoning is applicable here. If we
were to adopt the position advanced by the Hallauers,
this court would be abdicating property right deter-
minations to the Department of Ecology. As the *161
Del Rosarios persuasively explain:
The Legislatures could grant the authority to the
Department of Ecology to resolve the issues of ac-
cessing the water right through someone's property.
But the Legislatures have not spoken on that issue.
A[s] it remains, the Department of Ecology cannot
give away a neighboring property so that a water
right may be utilized. Until the Legislatures speak
to that issue this Court is left with having to deal
with the application of RCW [8.24.010] to deter-
mine if access of the water is necessary for the
proper use and enjoyment of the claimant's prop-

erty.

Supp'l Br. of Resp'ts at 12.

Consequently the Hallauers' argument that they are,
by virtue of having been issued a water permit by the
Department, entitled to condemn a portion of the Del
Rosarios's property must fail. The Department has
authority to adjudicate water rights but not private
property disputes. Crescent Harbor, 51 Wash.App. at
340, 753 P.2d 555.See also Mack, 56 Wash.2d at 587,
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354 P.2d 917.

The majority asserts its ruling does not permit the
Department to adjudicate private land disputes, ma-
jority at 549, but then concludes the issuance of a
permit by the Department necessitates a taking of the
Del Rosarios's land.

If obtaining a water permit from the Department un-
der RCW 90.03.290 is the only condition an individ-
ual must satisfy before he takes the property of an-
other pursuant to **558RCW 90.03.040, I must con-
clude, protests of the majority notwithstanding, the
Department is either adjudicating private rights in
land or at least making a water right adjudication a
Jait accompli to establish a private right in land. Un-
der the majority's opinion the property rights of all
other parties automatically become subservient to the
holder of a water permit issued by the Department of
Ecology. This I cannot accept.

Accordingly I conclude neither the trial court nor the
Court of Appeals erred in holding the Hallauers'
state-permitted *162 water right does not grant them
an automatic right of condemnation. Because the
Hallauers failed to demonstrate the water sought to
be transported was necessary for the proper use and
enjoyment of their land, this court should affirm the
decisions of the trial court and the Court of Appeals,
deny condemnation, and grant the Del Rosarios rea-
sonable attorney fees pursuant to RCW 8.24.030. See
Sorenson v. Czinger, 70 Wash.App. 270, 279, 852

P.2d 1124 (1993).

For these reasons I respectfully dissent.

ALEXANDER, C.J., concurs.
Wash.,2001.

Hallauer v. Spectrum Properties, Inc.
143 Wash.2d 126, 18 P.3d 540

END OF DOCUMENT
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Disciplinary proceedings were brought against social
worker. Administrative law judge ruled that social
worker had engaged in unprofessional conduct and
imposed sanctions, and both parties appealed. Re-
view judge affirmed but modified the sanctions, and
social worker appealed. The Superior Court, King
County, Robert Lasnik, J., affirmed, and social
worker appealed. The Supreme Court, Dolliver, J.,
held that: (1) professional misrepresents or conceals
material fact in license application if professional
possesses constructive knowledge that application is
false; (2) statute making act of “moral turpitude” un-
professional conduct was not unconstitutionally
vague as applied; (3) social worker's sexual relation-
ship with patient constituted act of moral turpitude;
(4) social worker engaged in sexual contact with pa-
tient when social worker began sexual relationship
with patient day after formal therapist-patient rela-
tionship ended; (5) finding that social worker sent
threatening and harassing letters to patient was sup-
ported by the evidence; and (6) sanctions were not
arbitrary or capricious.

Affirmed.
Pekelis, J., filed concurring opinion.
West Headnotes

[1]1 Administrative Law and Procedure 15A
€683

15A Administrative Law and Procedure
15AV Judicial Review of Administrative Deci-
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sions
15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

In reviewing administrative action, Supreme Court
sits in same position as Superior Court, applying
standards of Administrative Procedure Act directly to
record before agency; to extent that they modify or
replace administrative law judge's findings of fact
and conclusions of law, review judge's findings and
conclusions are relevant on appeal. West's RCWA
34.05.010 et seq.

[2] Health 198H €215

198H Health

198HI Regulation in General

198HI(B) Professionals
198Hk214 Disciplinary Proceedings
198Hk215 k. In General. Most Cited

Cases

(Formerly 299k11.1 Physicians and Surgeons)
Goal of statute regulating health professionals is to
protect public from hazards of health care profes-
sional incompetence and misconduct. West's RCWA
18.130.010.

[3] Health 198H €215

198H Health

198HI Regulation in General

198HI(B) Professionals
198Hk214 Disciplinary Proceedings
198Hk215 k. In General. Most Cited

Cases

(Formerly 299k11.1 Physicians and Surgeons)
Since misconduct by health professional is not less
harmful to public simply because health professional
who engages in it fails to recognize it as such, impo-
sition of discipline under statute regulating health
professionals cannot be limited to situations in which
professionals have actual knowledge of inappropri-
ateness of their actions. West's RCWA 18.130.160.

14] Health 198H €155

198H Health
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198HI Regulation in General
198HI(B) Professionals
198Hk155 k. Application. Most Cited
Cases
(Formerly 299k5(2) Physicians and Surgeons)
Health professional has misrepresented or concealed
material fact in obtaining license if professional pos-
sesses either actual or constructive knowledge that
response on application was false and, thus, health
professional has engaged in unprofessional conduct.
West's RCWA 18.130.180(2).

[5] Health 198H €210

198H Health
198HI Regulation in General
198HI(B) Professionals
198Hk201 Discipline, Revocation, and
Suspension
198Hk210 k. Relationship with Patient;
Sexual Conduct. Most Cited Cases
(Formerly 299k11.2 Physicians and Surgeons)
Social worker engaged in unprofessional conduct by
misrepresenting material fact in obtaining profes-
sional license where social worker had constructive
knowledge that her sexual relationship with patient
was material conduct bearing upon decision to grant
her license and social worker did not reveal such rela-
tionship. West's RCWA 18.130.180(2).

[6] Health 198H €105

198H Health
198HI Regulation in General
198HI(A) In General
198Hk102 Constitutional and Statutory
Provisions
198Hk105 k. Validity. Most Cited
Cases
(Formerly 299k2 Physicians and Surgeons)

Health 198H €204

198H Health
198HI Regulation in General
198HI(B) Professionals
198Hk201 Discipline, Revocation, and
Suspension
198Hk204 k. Grounds in General. Most
Cited Cases
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(Formerly 299k 11.2 Physicians and Surgeons)
Test for determining whether health professional en-
gaged in unprofessional conduct by committing act of
moral turpitude is if there is common understanding
among health professionals that particular conduct
constitutes unacceptable behavior and, thus, statute
making act of “moral turpitude” unprofessional con-
duct was not unconstitutionally vague as applied.
West's RCWA 18.130.180(1).

[7] Health 198H €218

198H Health

198HI Regulation in General

198HI(B) Professionals
198Hk2 14 Disciplinary Proceedings
198Hk218 k. Evidence. Most Cited

Cases

(Formerly 299k11.3(3) Physicians and Surgeons)
Testimony that standard of care for social worker and
social worker code of ethics prohibited social con-
tacts and sexual relationship between social worker
and clients supported conclusion that social worker's
sexual relationship with patient constituted act of
moral turpitude and rendered social worker unfit to
practice. West's RCWA 18.130.180(1).

[8] Health 198H €210

198H Health
198HI Regulation in General
198HI(B) Professionals
198Hk201 Discipline, Revocation, and
Suspension
198Hk210 k. Relationship with Patient;
Sexual Conduct. Most Cited Cases
(Formerly 299k 11.2 Physicians and Surgeons)
Since social worker, like family physician, psychia-
trist, internist, or oncologist, is involved in ongaing
relationship with patient, social worker who began
sexual relationship with patient day after formal
therapist-patient relationship ended committed unpro-
fessional conduct by engaging in sexual contact with
patient. West's RCWA 18.130.180(24).

[9] Health 198H €~218

198H Health
198HI Regulation in General
198HI(B) Professionals
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198Hk2 14 Disciplinary Proceedings
198Hk218 k. Evidence. Most Cited
Cases
(Formerly 299k11.3(3) Physicians and Surgeons)
Agency's conclusion that social worker committed
misconduct by sending letters to patient which were
intended to harass or threaten was supported by con-
tents of letters in which social worker attempted to
discredit patient's therapists and attorney and threat-
ened to charge therapists and attorney with conspir-
acy to obstruct justice and to expose to public that
patient, a pre-school teacher, was lesbian. West's
RCWA 18.130.180(22), 34.05.570(3)(e).

[10] Administrative Law and Procedure 15A
€763

15A Administrative Law and Procedure

15AV Judicial Review of Administrative Deci-
sions

15AV(D) Scope of Review in General
15Ak763 k. Arbitrary, Unreasonable or

Capricious Action; Illegality. Most Cited Cases
Court can reverse agency order if order is arbitrary or
capricious; harshness is not test for arbitrary and ca-
pricious action. West's RCWA 34.05.570(3)(i).

[11] Health 198H €210

198H Health
198HI Regulation in General
198HI(B) Professionals
198Hk201 Discipline, Revocation, and
Suspension
198Hk210 k. Relationship with Patient;
Sexual Conduct. Most Cited Cases
(Formerly 299k11.3(4) Physicians and Surgeons)
Indefinite suspension of social worker's professional
license which could only be stayed if social worker
complied with certain conditions and which rendered
social worker ineligible to reinstate license for six
years conditioned upon completion of supervised
practice was not arbitrary and capricious; sanctions
were imposed after fair hearing and were necessary
to protect public from social worker who had en-
gaged in sexual contact with patient. West's RCWA
18.130.160, 34.05.570(3)(i).
**434*596 Joan K. Heinmiller, Seattle, pro se.

*597 Perkins & Coie, Ronald M. Gould, Seattle, Law
Offices of Monte E. Hester, Montell Hester, Tacoma,
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for appellant.

Christine Gregoire, Attorney General, Margaret
Bichl, Asst., Olympia, for respondent.

DOLLIVER, Justice.

Appellant Joan Heinmiller (Heinmiller) challenges
the Department of Health's decision to indefinitely
suspend her social worker license because she en-
gaged in a sexual relationship with a patient. The
Department's decision is predicated upon its conclu-
sion that the relationship constitutes unprofessional
conduct within the meaning of provisions (1), (2),
(22), and (24) of RCW _18.130.180 (Uniform Disci-
plinary Act).

In 1985, Heinmiller was a social worker and coun-
selor in private practice, who performed counseling
services for Valley Cities Mental Health Center under
a service contract. In November of that year, Valley
Cities assigned Heinmiller a female patient, M.B.,
who had complained of panic attacks. Through coun-
seling, M.B. wanted to “sort out” concerns about her
parenting skills and her relationships with her mother
and boyfriend. M.B. began to meet with Heinmiller
weekly starting on November 13, 1985.

During her therapy sessions M.B. persistently com-
plained that she was unable to forge positive relation-
ships with men. She indicated, however, that she had
experienced “unique, warm, intimate, and supportive
relationships with women.” Finding of fact 1.16.
During a session on May 14, 1986, Heinmiller asked
M.B. if she had ever explored the possibility that she
might be a lesbian. M.B. responded by indicating that
she would not identify herself as a lesbian and that
she was not physically attracted to women. However,
after the May 14, 1986 session, M.B. *598 began to
develop a romantic interest in Heinmiller. That inter-
est later evolved into a sexual interest. Although she
did not inform Heinmiller of these emerging feelings,
M.B. began to see sexual innuendos in Heinmiller's
actions and language during therapy sessions.

**435 During the June 11, 1986, session Heinmiller
suggested to M.B. that the two become friends after
their therapist-patient relationship ended. Subse-
quently, M.B. began to envision herself in a romantic
relationship with Heinmiller. During a session on
July 23, 1986, M.B. and Heinmiller agreed that the
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next session would be the final one. They also dis-
cussed activities in which the two would participate
jointly after the therapy sessions ended and their so-
cial relationship began.

Three weeks later, on August 14, 1986, M.B. re-
corded an audio tape in which she detailed the feel-
ings she had developed for Heinmiller over the pre-
vious months of therapy. After listening to the tape,
Heinmiller noted that she believed it indicated that
therapy had helped M.B., who now recognized her as
a human being, and not merely a therapist. In re-
sponse to the tape, Heinmiller wrote M.B. the follow-
ing note, dated August 17, 1986:

Precious M.B.:

After the sound of your words on my being, I have
been subdued and thoughtful-perhaps fuller than I
was. I suppose I should be able to live without it-
not what for once in my life I have heard someone
speak truths that have touched my life with all the
richness and rightness I crave-but must 1? Will you
truly allow me to continue receiving and interact-
ing with your magnificent appreciation of this uni-
verse? You cannot possibly know how I marvel at
you and your gift to me. I really must have you in
my life-not to mention need when I consider re-
sponsibilities that might lie ahead. Now, as I think
it might often be, I quietly anticipate our next
meeting.

Joan
Finding of fact 1.45.

M.B.'s final counseling session took place on August
27, *599 1986. At that session, Heinmiller expressed
her need to have M.B. as a friend. The conversation
at the session was “exceedingly intimate with sexual
overtones....” Finding of fact 1.49. The two agreed to
meet socially the next day.

The following day, August 28, 1986, Heinmiller and
M.B. met at Saltwater State Park. After hours of
walking, talking and exchanging intimate thoughts,
Heinmiller revealed to M.B. that she was a lesbian.
Subsequently, M.B. disclosed that she was in love
with Heinmiller and had physical yearnings for her.
Later that day the two became involved physically.
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Throughout the following 2-year period they main-
tained a sexual relationship. M.B. eventually began to
believe the relationship abusive and ended it in Au-
gust 1988. Shortly thereafter, she visited the Abused
and Battered Lesbian Association where she was told
that she had been abused by Heinmiller. She subse-
quently returned to therapy with another therapist.

In September 1989, M.B. filed a malpractice action
against Heinmiller. That suit was eventually settled.
Less than 1 year later, in July 1990, she filed a com-
plaint against Heinmiller with the Department of
Health (Department). On July 20, 1990, the Depart-
ment notified Heinmiller about that complaint.
Throughout 1990, Heinmiller wrote a number of long
letters to M.B. suggesting reconciliation. Many of the
letters written after July 1990, including those dated
August 11, August 27, October 28, and Thanksgiv-
ing, contained disparaging statements about M.B.'s
then current therapists and attorneys. M.B. felt
threatened and frightened by these letters.

On July 19, 1991, the Director for Professional Li-
censing Services of the Department of Health (Direc-
tor) filed a statement of charges against Heinmiller.
In that pleading, the Director alleged that Heinmiller
had engaged in unprofessional conduct pursuant to
provisions (1), (2), (4), (22), and (24) of RCW
18.130.180. In February, April, and May 1992, the
Department of Health held a hearing before *600 an
Administrative Law Judge (ALJ) to determine
whether Heinmiller had in fact engaged in unprofes-
sional conduct as defined by those provisions. On
September 25, 1992, the ALJ ruled that Heinmiller
had engaged in unprofessional conduct within the
meaning of provisions (1), (2), (22), and (24) of
RCW 18.130.180, but not provision (4) of that stat-
ute. Consequently, **436 the ALJ ordered the sus-
pension of Heinmiller's social worker license for 3
years, and the imposition of a $1,000 fine. That order,
however, permitted a stay of the suspension if Hein-
miller informed those clinics with which she was
associated about her status, did not treat patients with
sexual identity problems, and did not violate in any
way either RCW 18.130.180 or RCW 18.19, which
regulates counselors.

On November 18, 1992, Heinmiller moved to have
the ALJ's order reviewed. On that same day, the Di-
rector made a similar motion. On March 31, 1993, a
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Department of Health review judge affirmed the
ALJ's ruling that Heinmiller had engaged in unpro-
fessional conduct under provisions (1), (2), (22), and
(24) of RCW 18.130.180. That judge, however,
modified the ALJ's sanctions. Instead of the previ-
ously described 3-year suspension and conditional
stay, the review judge ordered an indefinite suspen-
sion which only can be stayed if Heinmiller submits
to the Department: a detailed plan of her proposed
practice, a current psychological evaluation by a li-
censed professional approved by the Department's
Counselor Program, and a certificate verifying her
completion of 30 hours of education on therapist-
patient boundary issues. Moreover, the review judge's
order also conditions reinstatement of Heinmiller's
license upon her completion of 3 consecutive years of
satisfactory practice under the supervision of a Coun-
selor Program-approved mental health care profes-
sional. Furthermore, the order renders her ineligible
for reinstatement until a period of 6 years has elapsed
from the date of entry of the order.

On April 27, 1993, Heinmiller appealed the review
judge's order to King County Superior Court. That
court *601 affirmed the order on May 10, 1994. Sub-
sequently, Heinmiller appealed to this court.

[1] Judicial review of a final administrative decision
is governed by the Washington 1988 Administrative
Procedure Act (WAPA) (RCW 34.05). “In reviewing
administrative action, this court sits in the same posi-
tion as the superior court, applying the standards of
the WAPA directly to the record before the agency.”
Tapper v. Employment Security Dep't, 122 Wash.2d
397, 402, 858 P.2d 494 (1993). To the extent that
they modify or replace the ALJ's findings of fact and
conclusions of law, the review judge's findings and
conclusions are relevant on appeal. Tapper, at 406,
858 P.2d 494.

An agency's conclusion of law can be modified if
“[t]he agency has erroneously interpreted or applied
the law”. RCW 34.05.570(3)(d). “Under this stan-
dard, we accord substantial weight to the agency's
interpretation of the law, although we may substitute
our judgment for that of the agency.” Haley v. Medi-
cal Disciplinary Bd, 117 Wash.2d 720, 728, 818
P.2d 1062 (1991); see St. Francis Extended Health
Care v. Department of Social & Health Servs., 115
Wash.2d 690, 695, 801 P.2d 212 (1990).
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Under provision (2) of RCW _18.130.180, the
“[m]isrepresentation or concealment of a material
fact in obtaining a license or in reinstatement thereof”
constitutes unprofessional conduct. In October 1988,
Heinmiller filed an application with the Department
of Licensing, requesting certification as a social
worker. The application contained the following
question:

WITHIN THE PAST TEN YEARS, HAVE YOU
ENGAGED IN ANY OF THE CONDUCT DE-
SCRIBED IN THE UNIFORM DISCIPLINARY
ACT, 18.130.180 RCW, EXCLUDING THE
CONDUCT DESCRIBED IN 18.130.180(6) AND
18.130.180(23)?

Finding of fact 1.2. Heinmiller answered this ques-
tion in *602 the negative. The review judge con-
cluded that in so doing, Heinmiller had misrepre-
sented or concealed, within the meaning of RCW
18.130.180(2), the material fact of her sexual rela-
tionship with M.B. The judge concluded as a matter
of law that:

[Heinmiller] knew or should have known that her
negative response to the application question was
false and that information concerning her counsel-
ing and social relationships with M.B. was material
to the Counselor Program's determination of her
**437 qualifications and fitness to practice coun-
seling and social work.

(Italics ours.) Conclusion of law 2.42.

Heinmiller assigns error to this conclusion of law.
First, she asserts that she did not actually know that
her sexual relationship with M.B. was a material fact
that could bear upon the Department's decision to
issue her a license. Second, she maintains that even
assuming arguendo that she “should have known” the
relationship constituted such a material fact, she can-
not be found to have misrepresented or concealed
that relationship on her license application because
constructive knowledge of a fact's materiality is an
insufficient basis for a finding of misrepresentation or
concealment within the meaning of RCW

18.130.180(2). We disagree.

Heinmiller draws support for her position primarily
from the definitions of “misrepresentation” and “con-
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cealment” provided in the dictionary. Admittedly,
those definitions suggest that “misrepresentation” and
“concealment” presuppose actual knowledge. See
Black's Law Dictionary 1001, 289 (6th ed. 1990).
Courts are permitted to “resort to dictionaries to as-
certain the common meaning of statutory language.”
Garrison v. State Nursing Bd., 87 Wash.2d 195, 196,
550 P.2d 7 (1976). However, they are not necessarily
bound by those definitions.

[2][3] The goal of the Uniform Disciplinary Act, of
which RCW 18.130.180 is a part, is to protect the
public from the hazards of health care professional
incompetence and *603 misconduct. SeeRCW
18.130.010. Disciplinary action is the tool provided
by the Act for the achievement of this goal. SeeRCW
18.130.160. Misconduct is not less harmful to the
public simply because the professional who engages
in it fails to recognize it as such. Therefore, the impo-
sition of discipline cannot be limited to those situa-
tions in which professionals have actual knowledge
of the inappropriateness of their actions.

In Tomlinson v. State, 51 Wash.App. 472, 479-80,
754 P.2d 109 (1988), the Court of Appeals sanc-
tioned the disciplinary action of a dentist despite the
fact that he was unaware that his conduct was im-
proper. The Tomlinson court upheld an agency's deci-
sion to suspend the license of a dentist who inadver-
tently failed to comply with a regulation requiring
such a professional to report the hospitalization of a
patient.

Even before the Legislature enacted the Uniform
Disciplinary Act in 1984, this court suggested that a
professional who behaves improperly is subject to
disciplinary action even if that professional was un-

aware of the impropriety of the conduct. See In re

Flynn, 52 Wash.2d 589, 328 P.2d 150 (1958). In
Flynn, a dentist unknowingly hired an unlicensed
dentist as an employee. The court explained that

the inadvertent or negligent hiring of a nonlicensed
dentist is reprehensible and a proper subject for
disciplinary proceedings in order to prevent its
repetition by the licensed dentist and to maintain
the integrity of the licensing system....

Flynn, at 595-96, 328 P.2d 150.

{4] The provisions of RCW 18.130.180 must be in-
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terpreted so as to preserve the integrity of the notion
that a professional is subject to discipline for miscon-
duct irrespective of that professional's actual knowl-
edge of the impropriety of the conduct. Heinmiller's
interpretation of provision (2), however, would func-
tion to subvert that notion, thus compromising public
safety. Under Heinmiller's narrow construction of the
provision, disciplinary action would be *604 permit-
ted only if the professional had actual knowledge at
the time the license application was filled out that the
conduct omitted from the application was improper.
We therefore reject Heinmiller's construction of
RCW 18.130.180(2) and hold instead that a profes-
sional has misrepresented or concealed material con-
duct if that professional possesses either actual
knowledge or constructive knowledge that the con-
duct is improper and hence material to a licensing
decision.

[5] The Department found that when Heinmiller
filled out her license application in October 1988 she
had constructive knowledge that her sexual relation-
ship with M.B. constituted material conduct bearing
upon the Department's decision to grant her a license.
Accordingly, regardless of whether Heinmiller had
actual knowledge that the sexual **438 relationship
was material, the Department did not improperly
conclude that she misrepresented or concealed the
relationship on her license application.

11

Under provision (1) of RCW 18.130.180, “[t]he
commission of any act involving moral turpitude,
dishonesty, or corruption relating to the practice of
the person's profession” constitutes unprofessional
conduct. The Department concluded that Heinmiller
committed an act of moral turpitude within the mean-
ing of this provision by engaging in a sexual relation-
ship with M.B. Heinmiller assigns error to this con-
clusion of law, claiming that the phrase “moral turpi-
tude” as used in RCW 18.130.180(1) is unconstitu-
tionally vague as applied to her. This argument lacks
merit.

In Haley v. Medical Disciplinary Bd., supra, this
court was presented with the identical argument on
similar facts. We stated that

the term “moral turpitude”, standing alone and unap-
plied, has a meaning difficult to fathom. Reading
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RCW 18.130.180(1) as a whole ... we interpret the
statute as prohibiting conduct indicating unfitness
to practice the profession....

*605Haley, at 742, 818 P.2d 1062. Furthermore,
noted the Haley court, whether particular conduct
renders a professional unfit to practice is determined
in light of the purpose of professional discipline and
“the common knowledge and understanding of mem-
bers of the particular profession....” Haley, at 743,
818 P.2d 1062.

[6][7] The primary purpose of professional discipline
is to protect the public. Haley, at 743, 818 P.2d
1062:5eeRCW 18.130.010. The public is endangered
by a particular social worker if that social worker has
engaged in behavior considered to be unacceptable
by the reasonable social worker. The critical inquiry
in the present case is therefore whether it is the com-
mon understanding among social workers that a sex-
ual relationship between a social worker and a former
patient, which begins 1 day after the termination of
the formal therapist-patient relationship, constitutes
unacceptable behavior. Such is a question of fact for
the trier of fact. After reviewing the evidence, the
trier of fact in the instant case, the Department, an-
swered that question in the affirmative. It noted:

Dr. Fink testified that the standard of care govern-
ing therapists during 1985 and 1986 was that a
therapist and a client could not have social contact
for a minimum of two years after the discontinu-
ance of therapy.... [T]estimony at the hearing
showed that the 1980 Code of Ethics of the Na-
tional Association of Social Workers clearly pro-
hibited sexual activities with clients under all cir-
cumstances.

Finding of fact 1.110. In light of this factual finding,
the Department did not improperly conclude that
Heinmiller's conduct constitutes moral turpitude
within the meaning of RCW 18.130.180(1) and ren-
ders her unfit to practice social work.

III

Under provision (24) of RCW 18.130.180, “sexual
contact with a client or patient” constitutes unprofes-
sional conduct. The Department concluded that the
sexual relationship between Heinmiller and M.B.
constitutes sexual contact with a patient within the
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meaning of this provision. Heinmiller assigns error to
this *606 conclusion, contending that the sexual rela-
tionship at issue is not proscribed by this provision
because M.B. was a former patient, not a current pa-
tient, when the relationship began. We reject this
argument in light of the Haley court's explanation of
the scope of the provision.

[8] In Haley, a physician began a sexual relationship
with a former patient a number of months after the
physician-patient relationship terminated. Although
the court declined to find sexual contact within the
meaning of RCW 18.130.180(24), it expressly stated
that

were Dr. Haley a family physician, a psychiatrist, an
internist, an oncologist, or almost any other type of
physician who typically has an ongoing relation-
ship with patients, we would conclude-under facts
otherwise similar to those before us-that **439 the
physician had engaged in sexual contact with a pa-
tient.

(Italics ours.) Haley, at 730, 818 P.2d 1062. A social
worker, like a family physician, psychiatrist, inter-
nist, or oncologist, is involved in an ongoing relation-
ship with a patient. Therefore, in accordance with
Haley, a social worker who begins a sexual relation-
ship with a patient the day after the formal therapist-
patient relationship ends falls within the purview of
RCW 18.130.180(24).

v

Provision (22) of RCW 18.130.180 deems unprofes-
sional conduct any

[interference with an investigation or disciplinary
proceeding by willful misrepresentation of facts
before the disciplining authority or its authorized
representative, or by the use of threats or harass-
ment against any patient or witness to prevent them
from providing evidence in a disciplinary proceed-
ing or any other legal action[.]

The Department concluded that Heinmiller sent
threatening and harassing letters to M.B. in order to
discourage *607 her from pursuing her complaint.
Heinmiller assigns error to this conclusion of law,
claiming that the finding of fact upon which it rests is
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unsupportable. We disagree. The conclusion is based

upon the Department's factual finding that:
[Heinmiller's] letters to M.B. contain repeated de-
rogatory opinions and statements about M.B.'s
therapists, evaluator and attorney and were clearly
intended to discredit the advice and opinions of
these individuals in M.B.'s mind. Although [Hein-
miller] denies that the letters were meant to harass
or threaten M.B., the language and tone of the let-
ters themselves reject [Heinmiller's] claims of de-
nial.

Finding of fact 1.100.

[9] A court can reverse an agency finding of fact if
the finding “is not supported by evidence that is sub-
stantial when viewed in light of the whole record
before the court....” RCW 34.05.570(3)(e). “Substan-
tial evidence is ‘evidence in sufficient quantum to
persuade a fair-minded person of the truth of the de-
clared premises'.” Nghiem v. State, 73 Wash.App.
405, 412, 869 P.2d 1086 (1994) (quoting Olmstead v.
Department of Health, 61 Wash.App. 888, 893, 812
P.2d 527 (1991)). Heinmiller argues that the purpose
of the letters at issue was not to threaten and harass
M.B., but rather to express “love and concern” for
her. The facts do not support this contention.

It is undisputed that on July 20, 1990, Heinmiller
discovered that M.B. had filed a complaint against
her with the Department of Health. Less than 1
month later, on August 11, 1990, Heinmiller wrote
M.B. a letter containing the following passage:

You can show this to your therapists (I hope you do)
and your entire bloodthirsty, scapegoating network.
They are free to continue to try to stone me in the
streets (which is precisely the same as trying to de-
stroy my career, my financial footing and ongoing
relationship to you.) But that stoning will not alter
reality or my integrity. It will ultimately shame and
demean them. And it will ultimately sicken and
devastate you....

Clerk's Papers, at 1400. On October 28, 1990, Hein-
miller *608 wrote M.B. yet another letter. That letter
contained the following passages:

(Did you know that [the lawyer] and his wife have
questionable reputations in the legal community!
One attorney-a managing partner of a lawfirm-told
me [the lawyer] has a reputation for filing “non-
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meritorious cases.” And a full partner of another
lawfirm told me that “everybody knows about [the
lawyer] and his wife.”)

Clerk's Papers, at 1421-22.

You are not going to collect money or destroy my
reputation because you had a traumatic experience
during orgasm-nearly two years after termination
of great therapy. You are not going to be supported
in reinforcing incompetent therapists, and oppor-
tunistic “experts” or lawyer. In case you haven't
noticed, I have continued to be rather successful at
preventing the withholding of defense. How? be-
cause I know what I am talking about and 1 know
my rights as well as seeking **440 the assistance
of broader resources than “a lawyer.”

[ want to tell you something more. I believe this
whole thing has gotten so out of hand and is so
self-serving on the part of your therapists, “ex-
perts” and lawyer that it amounts to CONSPIR-
ACY TO OBSTRUCT JUSTICE AND TO
COMMIT FRAUD. I have stated so and submitted
that opinion to the State of Washington-two sepa-
rate entities.

Clerk's Papers, at 1425. In her most damning and
incriminating letter to M.B., dated Thanksgiving
1990, Heinmiller wrote:

And when I have been exonerated and your cohorts
have been exposed for what they are, I am going to
publish a book. I already have considerable content
as well as the title-no joke-THERAPIST BASH-
ING: FOR POWER, PROFIT AND CHATHAR-
SIS [sic ] by Joan K. Heinmiller MSW, ACSW; an
autobiographical account. You want to bet that my
effort at discretion regarding our evolving lesbian
relationship was only my selfish effort at “swearing
you to secrecy?” I wonder how it will feel to all of
you to have your lesbianism and/or incestuous ulte-
rior motives publicly scrutinized. I wonder how
you will feel as a certified preschool teacher seek-
ing employment after this whole mess is pressed
through the legal sieve at your inauguration. I have
virtually nothing to lose and everything to gain. I
have made peace with myself, what about the rest
of you?

*609 Finding of fact 1.98. These letters provide am-
ple evidence to support the Department's factual find-
ing. Two expert witnesses testified at the hearing that
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Heinmiller wrote the letters from which these pas-
sages derive, out of concern and love for M.B. How-
ever, the Department exercised its prerogative as a
fact finder not to afford credence to the opinion of
these witnesses.

A%
RCW 18.130.160 provides:

Upon a finding, after hearing, that a license holder
or applicant has committed unprofessional conduct
or is unable to practice with reasonable skill and
safety due to a physical or mental condition, the
disciplining authority may issue an order providing
for one or any combination of the following:

(2) Suspension of the license for a fixed or indefi-
nite term;

(4) Requiring the satisfactory completion of a spe-
cific program of remedial education or treatment;

(5) The monitoring of the practice by a supervisor
approved by the disciplining authority][.]

[10] A court can reverse an agency order if “[t]he
order is arbitrary or capricious.” RCW
34.05.570(3)(i). Heinmiller submits that the sanctions
imposed upon her by the Department are rendered
arbitrary and capricious by their harshness. Harsh-
ness, however, is not the test for arbitrary and capri-
cious action.

Arbitrary and capricious action has been defined as
willful and unreasoning action, without considera-
tion and in disregard of facts and circumstances.
Where there is room for two opinions, action is not
arbitrary and capricious even though one may be-
lieve an erroneous conclusion has been reached.

Pierce Cy. Sheriff v. Civil Serv. Comm'n,_98 Wash.2d
690, 695, 658 P.2d 648 (1983) (quoting State v.
Rowe, 93 Wash.2d 277, 284, 609 P.2d 1348 (1980)).
Action taken after giving respondent ample opportu-
nity to be *610 heard, exercised honestly and upon
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due consideration, even though it may be believed
an erroneous decision has been reached, is not arbi-
trary or capricious.

State Med. Disciplinary Bd. v. Johnston, 99 Wash.2d
466, 483, 663 P.2d 457 (1983) (citing Washington
State Employees Ass'n v. Cleary, 86 Wash.2d 124,
542 P.2d 1249 (1975)).

In a recent opinion, Keene v. Board of Accountancy,
77 Wash.App. 849, 894 P.2d 582 (1995), the Court of
Appeals was presented with the harshness argument
currently **441 before this court. In Keene, the State
Board of Accountancy suspended an accountant's
license to practice accounting for a period of 5 years,
attaching certain conditions to its reinstatement at the
end of that period. The Court of Appeals acknowl-
edged the harshness of the sanctions, but declined to
find them arbitrary and capricious because “the ac-
tion was not taken without due consideration.”
Keene, at 860, 894 P.2d 582.

[11] The review judge imposed the previously de-
scribed sanctions after a fair hearing at which the
facts were considered and Heinmiller had an oppor-
tunity to present her arguments. It therefore cannot be
said that those sanctions resulted from willful and
unreasoning action. Neither can it be said that they
are not necessary to protect the public. “In determin-
ing what action is appropriate, the disciplining au-
thority must ... consider what sanctions are necessary
to protect ... the public.” RCW 18.130.160. It is not
unreasonable to prohibit a therapist who engaged in a
sexual relationship with a patient from treating pa-
tients until she has demonstrated that she will not in
the future lead another patient into such a relation-
ship. This holds true whether the patient is female or
male.

Affirmed.

DURHAM, C.J.,, and SMITH, GUY, MADSEN and
TALMADGE, JJ., concur. *611 PEKELIS, Justice
(concurring).

I concur in the majority's decision to uphold the De-
partment of Health's (Department) conclusion that
Heinmiller violated subsection (22) of the Uniform
Disciplinary Act (UDA), by sending threatening and
harassing letters to her former client. Heinmiller sent
the letters to M.B. at a time when her professional
conduct was governed by the UDA. However, in my
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opinion, it is extremely problematic to discipline
Heinmiller for violating subsection (2) of the UDA
for allegedly misrepresenting her past conduct on her
licensing application.

The majority opinion suggests that Heinmiller was
disciplined because her past conduct violated subsec-
tions (1) and (24) of the UDA. This is incorrect. Al-
though the Department concluded that her past con-
duct violated the terms of the UDA, it specifically
found that it could not discipline Heinmiller for that
conduct because the UDA did not apply to counselors
and social workers at the time the relevant acts were
committed. Introduction to Department of Health
Review Judge's Conclusion of Law (Dep't C of L),
Clerk's Papers (CP) at 9; Dep't C of L 2.55, CP at 68;
Introduction of Administrative Law Judge (ALJ) C of
L at 2. Rather, the Department based its disciplinary
action on Heinmiller's alleged misrepresentation or
concealment of a material fact regarding this past
conduct. Even the parties agree that the issue before
this court is whether to uphold the Department's deci-
sion regarding Heinmiller's responses on her licens-
ing application. Appellant Br. at 1, Resp't Br. at 1.

In my view, the Department's decision should not be
upheld because it erroneously applied a constructive
knowledge standard when determining that Heinmil-
ler's failure to disclose her relationship with M.B.
constituted a “[m]isrepresentation or concealment of
a material fact in obtaining a license ...” RCW
18.130.180(2). When Heinmiller applied for a coun-
selor license and certification as a social worker, she
was asked the following question:

Within the past ten years, have you engaged in any of
the conduct described in the Uniform Disciplinary
Act, 18.130.180 RCW, excluding the conduct de-
scribed in 18.130.180(6) and 18.130.180(23)?

*612 Department of Health Review Judge's Findings
of Fact (Dep't F of F) 1.2, CP at 10. She responded in
the negative. Dep't F of F 1.2, CP at 10. The Depart-
ment decided that this response constituted a misrep-
resentation because it was enough that Heinmiller
“should have known” that her past conduct consti-
tuted an act of “moral turpitude” and “sexual contact
with a client” within the meaning of the UDA and
thus required disclosure. Dep't C of L 2.42, CP at 64.
In my opinion, however, both the plain language of
the statute and the dictates of fair play require that
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applicants such as Heinmiller have actual knowledge
of the falsity of a response before they can be disci-
plined for misrepresentation.

**442 Absent some ambiguity, courts must give
words in a statute their common meaning. E.g.,
Department of Licensing v. Lax, 125 Wash.2d 818,
822, 888 P.2d 1190 (1995). The majority acknowl-
edges that dictionary definitions of “misrepresenta-
tion” and “concealment” suggest that the declarant
must have actual knowledge of the material fact in
question. See Black's Law Dictionary 1001, 289 (6th
ed. 1990). Majority at 437. They also recognize the
utility of dictionaries in ascertaining the common
meaning of statutory language. See Garrison v. State
Nursing Bd., 87 Wash.2d 195, 196, 550 P.2d 7
(1976). Majority at 437. Nevertheless, the majority
concludes that, as applied to this statute, the common
meaning of “misrepresentation” and “concealment”
are unsatisfactory.

The majority struggles to circumvent the plain mean-
ing of “misrepresentation” and “concealment” appar-
ently out of fear that a constructive knowledge stan-
dard is necessary to ensure that the public is protected
from professional incompetence and misconduct.
This fear is misplaced.

There is no question that the Department can refuse
to license a social worker whose prior track record
demonstrates that she is not fit to practice her profes-
sion. RCW 18.19.050(1). However, when this is done
not because of the person's past conduct, but based on
answers to questions,*613 two basic requirements
should be met. First, the questions should be directed
to objective facts about which there can be little
doubt. It is far better to ask, “Have you ever been
arrested or charged with a crime?” than to ask, “Have
you ever engaged in an act of moral turpitude?” Well
crafted questions would focus an applicant's attention
on the specific conduct requiring disclosure and
would be more likely to elicit responses which will
alert officials to the need for an in depth investigation
before granting a license. This would do more to pro-
tect the public from unfit professionals than does
requiring applicants to reflect on whether their own
behavior constitutes an act of “moral turpitude.”

Second, to discipline a person not because she knew,
but because she should have known that her conduct
would be deemed by others to constitute an act of
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“moral turpitude” makes the Department's action
almost Kafkaesque. What constitutes an act of “moral
turpitude” is difficult to ascertain with any precision.
Asking an applicant to evaluate her past conduct by
such an amorphous concept merely sets a trap which
can snare even applicants who attempt to be forth-
right and honest in their responses. It does nothing to
protect the public from unfit applicants.

The inequities created by using a constructive knowl-
edge definition for “misrepresentation” are even
more sharply demonstrated by analyzing the Depart-
ment's determination that Heinmiller “should have
known” that M.B. was still her client when they first
had sexual contact. There is some evidence to support
the Department's finding that the social worker/client
relationship continued, but at the same time there is
evidence that the relationship had ended. Heinmiller
and M.B. mutually agreed to end their professional
relationship before they had sexual contact. At that
point, all formal indicia of a professional relationship
were terminated and never resumed. There were no
further appointments or payment for services and
Heinmiller and M.B. no longer held *614 themselves
out as having a current professional relationship. It is,
thus, understandable how, in total good faith, Hein-
miller could answer in the negative when asked
whether she had sexual contact with a client. ™

FN1. A well written question on the applica-
tion such as, “Have you ever had sexual
contact with a client or former client?”,
would have focused Heinmiller's attention
on the type of conduct which required dis-
closure.

If the Department wishes to discipline persons who
have been issued a license but are later discovered to
have engaged in unprofessional conduct, it can
promulgate rules to that effect. RCW 18.19.050(1).
Disciplining a person under subsection (2) of the
UDA, however, should be reserved for those who
have knowingly misrepresented information. This
would ensure that subsection (2) is not used as a way
for the Department to circumvent its own disciplinary
rules, but is instead **443 used as a tool for weeding
out dishonest applicants.

For the foregoing reasons, I would adhere to the plain
meaning of “misrepresentation” or “concealment”
and require that applicants have actual knowledge of
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the falsity of a response before disciplining them un-
der subsection (2) of the UDA.

JOHNSON and ALEXANDER, JJ., concur.
Wash.,1995.

Heinmiller v. Department of Health

127 Wash.2d 595, 903 P.2d 433

END OF DOCUMENT
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Background: Attorney General petitioned for civil
commitment, as sexually violent predator (SVP), of
defendant who committed sexually violent offenses
in Oregon and other criminal activity in Clark
County, Washington. Defendant moved to dismiss
for lack of jurisdiction. The Superior Court, Thurston
County, Wm. Thomas McPhee, J., denied motion,
and at bench trial, defendant stipulated to facts suffi-
cient to commit him. Defendant appealed denial of
motion to dismiss. The Court of Appeals, 133
Wash.App. 450, 136 P.3d 789, affirmed. Review was
granted.

Holding: The Supreme Court, Sanders, J., held that
with respect to a defendant serving a prison sentence
for nonsexually violent offenses committed in Clark
County, which sentence was being served after de-
fendant had completed his prison sentence for sexu-
ally violent offenses in Oregon, a prosecutor in
Thurston County, Washington, could not initiate pro-
ceedings for civil commitment of defendant, as sexu-
ally violent predator, based on the sexually violent
offenses commiitted in another state.

Reversed and remanded with directions.

Chambers, J., filed a dissenting opinion, in which C.
Johnson, Owens, JJ., and Bridge, J. Pro Tem., con-
curred.
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Firkins, Auburn, WA, for Petitioner.

Melanie Tratnik, Attorney Generals Office/CJ Divi-
sion, Malcolm Ross, Attorney General of Washing-
ton Seattle, WA, for Respondent.

SANDERS, J.

*504 7 1 The State committed Sheldon Martin as a
sexually violent predator based on two sexually vio-
lent offenses he committed in Oregon. Washington's
sexually violent predator law (chapter 71.09 RCW)
includes out-of-state convictions of sexually violent
offenses as a basis for a commitment petition but
authorizes only a specific prosecutor to file the peti-
tion: “the prosecuting attorney of the county where
the person was convicted or charged or the attorney
general if requested by the prosecuting attorney....”
M The superior court denied Martin's motion to dis-
miss the petition for want of statutory authorization.
*505 The Court of Appeals, Division Two, affirmed
the superior court, holding the language in the statute
was venue language permitting a motion to change
venue, not a motion to dismiss. We hold the language
in the statute unambiguously authorizes a specific
prosecutor to initiate commitment proceedings. Ac-
cordingly, we reverse the Court of Appeals and grant
Martin's motion to dismiss the State's petition.

FN1.RCW 71.09.030.

FACTS AND PROCEDURAL HISTORY

9 2 The material facts are undisputed. On March 3,
1992, Martin was convicted in Vancouver, Washing-
ton of burglary in the second degree with sexual mo-
tivation and indecent exposure, which are not sexu-
ally violent offenses under Washington's sexually
violent predator law. Pending sentencing Martin was
released on bail and arrested on April 8, 1992 in Port-
land, Oregon. Martin pleaded guilty in Oregon to
kidnapping in the second degree and attempted sex-
ual abuse in the first degree, two sexually violent
offenses. He was sentenced to 120 months. Martin
**953 was returned to Washington for sentencing; he
was sentenced to 30 months to be served consecu-
tively after his Oregon sentence.

9 3 When Martin neared the end of his sentence in
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Washington, the End of Sentence Review Committee
of the Community Protection Unit of the Washington
Department of Corrections determined Martin met
the statutory definition of a sexually violent predator
and recommended referring Martin to the Clark
County prosecutor for commitment proceedings.
However, the community protection unit instead re-
ferred the matter to the Thurston County Prosecuting
Attorney's Office. On March 4, 2003, the attorney
general's office, at the request of the Thurston County
prosecutor, filed the commitment petition in Thurston
County Superior Court.

9 4 The trial court denied Martin's motion to dismiss
the petition, ruling RCW_71.09.030 did not limit a
prosecutor's *506 authority to seek commitment to
those counties where the sexually violent offense
occurred. Accordingly, the trial court determined any
prosecutor can file a commitment petition when the
basis of the petition is an out-of-state conviction for a
sexually violent offense. The Court of Appeals, Divi-
sion Two, affirmed the trial court's order holding the
language in RCW 71.09.030 referring to the “county
where the person was convicted or charged” was
“only venue language” requiring a motion to change
venue, not a motion to dismiss. /n re Det. of Martin,
133 Wash.App. 450, 454-55, 136 P.3d 789 (2006).

9 5 We granted review, [n re Det. of Martin, 160
Wash.2d 1009, 160 P.3d 54 (2007), and now reverse
the Court of Appeals, holding RCW 71.09.030 un-
ambiguously authorizes only a specific county prose-
cutor to file, or request the attorney general to file,
the commitment petition. The Thurston County
prosecutor could not file this commitment petition, or
request the attorney general's office to file it, because
the Thurston County prosecutor never convicted or
charged Martin with an offense. Which prosecutor
could appropriately take such an action we do not
decide.

STANDARD OF REVIEW

[11{2] § 6 Statutory construction is a question of law
reviewed de novo. W. Telepage, Inc. v. City of Ta-
coma, 140 Wash.2d 599, 607, 998 P.2d 884 (2000).
The primary objective of any statutory construction
inquiry is “to ascertain and carry out the intent of the
Legislature.” Rozner v. City of Bellevue, 116
Wash.2d 342, 347, 804 P.2d 24 (1991).
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ANALYSIS

[3] § 7 The question presented is whether RCW
71.09.030 authorizes the Thurston County prosecutor
to commence a sexually violent predator commitment
proceeding if the Thurston County prosecutor never
convicted or charged the subject of the proceeding
with an offense.

*507 § 8 RCW 71.09.025 and RCW 71.09.030 estab-
lish the mandatory and exclusive procedure whereby
a prosecuting attorney commences a sexually violent
predator commitment proceeding.

9 9 First, the “agency with jurisdiction” ™2 deter-
mines whether the person satisfies the statutory crite-
ria of a sexually violent predator. ™2 If so, the agency
refers the matter to the “prosecuting attorney of the
county where that person was charged,” providing
the prosecutor with “all relevant information.” ™* [f
the agency fails to refer the matter, however, the
prosecuting attorney of the county where that person
was charged remains authorized to file the commit-
ment petition. [n re Det. of Aqui, 84 Wash.App. 88,
96, 929 P.2d 436 (1996).

EN2.RCW 71.09.025(4) defines “ ‘agency
with jurisdiction’ ” as the “agency with the
authority to direct the release of a person
serving a sentence or term of confinement
and includes the department of correc-
tions....”

FN3.RCW 71.09.025(1)(a).

FN4A.RCW _ 71.09.025(1)(@), (b); see
alsoRCW 9.94A.840.

9 10 The statute then enumerates five classes of peo-
ple subject to commitment as a sexually violent
predator:

(1) A person who at any time previously has been
convicted of a sexually violent offense is about to
be released from total **954 confinement ...; (2) a
person found to have committed a sexually violent
offense as a juvenile is about to be released from
total confinement ...; (3) a person who has been
charged with a sexually violent offense and who
has been determined to be incompetent to stand
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trial is about to be released, or has been released ...;
(4) a person who has been found not guilty by rea-
son of insanity of a sexually violent offense is
about to be released, or has been released ...; or (5)
a person who at any time previously has been con-
victed of a sexually violent offense and has since
been released from total confinement and has
committed a recent overt act; and it appears that the
person may be a sexually violent predator....

9 11 Once a person falls within one of these five
classes of people, “the prosecuting attorney of the
county where the *508 person was convicted or
charged or the attorney general if requested by the
prosecuting attorney may file a petition alleging that
the person is a ‘sexually violent predator’...” Id
(emphasis added).

[41[51[6] § 12 When interpreting a statute we first
look to its plain language. State v. Armendariz, 160
Wash.2d 106, 110, 156 P.3d 201 (2007). If the plain
language is subject to only one interpretation, our
inquiry is at an end. /d. If after analyzing the plain
language, the statute remains subject to multiple in-
terpretations, it is ambiguous. Burton v. Lehman, 153

Wash.2d 416, 423, 103 P.3d 1230 (2005). However,

a statute is not ambiguous if multiple interpretations
of it are conceivable. W. Telepage, Inc., 140 Wash.2d
at 608, 998 P.2d 884. In such circumstances the stat-
ute is possibly unclear in its application to a specific
situation, but it is not ambiguous because its language
conveys a single meaning. See Lawrence M. Solan,
Law, Language, and Lenity, 40 WM. & MARY
L.REV. 57, 62-63, 78-79 (1998-99).

9 13 Here, the phrase “the prosecuting attorney of the
county where the person was convicted or charged or
the attorney general if requested by the prosecuting
attorney” ™ cannot be interpreted to mean anything
but exactly what it says. It exclusively authorizes a
specific county prosecutor to commence the proceed-
ings. This language is not ambiguous, and we assume

the legislature means exactly what it says. W.
Telepage, Inc., 140 Wash.2d at 609, 998 P.2d 884.

FN5.RCW 71.09.030.

[7] 1 14 Therefore, we must derive the statute's mean-
ing from the words of the statute itself. State v. Tili
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139 Wash.2d 107, 115, 985 P.2d 365 (1999). We

strictly construe statutes curtailing civil liberties to
their terms. [n re Det. of Swanson, 115 Wash.2d 21,
31, 804 P.2d 1 (1990); see also In re Det. of Mar-
shall, 156 Wash.2d 150, 164, 125 P.3d 111 (2005)
(Chambers, J., dissenting) (“It is our solemn duty to
ensure that the State's power to incarcerate is exer-
cised only under the most stringent of standards.”).
With this in mind we turn to the question of whether
the statute permits the *509 Thurston County prose-
cutor to initiate this commitment proceeding.

a. RCW 71.09.030 does not permit the Thurston
County prosecutor to commence this commitment
proceeding

9 15 The sexually violent predator statute defines a «
‘[s]exually violent offense’ ” to include out-of-state
convictions for certain offenses; ¢ however, the
statute authorizes only the prosecutor who convicted
or charged the subject of the petition to commence
the commitment proceeding. ™ “The authority of the
prosecuting attorney to appear in a particular pro-
ceeding is ... found in the statute.” Bates v. Sch. Dist.
No. 10, 45 Wash. 498, 501, 88 P. 944 (1907).

FN6.RCW 71.09.020(15)(b).

EN7.RCW 71.09.030.

Y 16 The State and dissent agree the statute clearly
refers to the prosecutor who convicted or charged the
subject of the petition to commence the proceeding.
However, the State and the dissent construct a legis-
lative intent from the definition of a “sexually violent
offense” regarding commitment proceedings based
on out-of-state convictions of sexually violent of-
fenses; the legislature must **955 have intended to
authorize the Thurston County (or every county)
prosecutor to commence the proceedings to avoid the
result of identifying the problem without providing a
remedy.

9 17 The legislature, however, wrote the statute in an
unambiguous manner and we do not have the power
to rewrite it “even if we believe the legislature in-
tended something else but failed to express it ade-
quately.” Vita Food Prods., Inc. v. State, 91 Wash.2d
132, 134, 587 P.2d 535 (1978). The plain language of
the statute expresses the legislature's intent: “the
prosecuting attorney of the county where the person
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was convicted or charged or the attorney general if
requested by the prosecuting attorney may file a peti-
tion alleging that the person is a ‘sexually violent
predator’....” RCW 71.09.030.

*510 § 18 The dissent would render this plain lan-
guage meaningless and superfluous, permitting any
county prosecutor, or even the attorney general sans
request by a county prosecutor, to file the petition.
Dissent at 958. We may not render this plain lan-
guage meaningless or superfluous. Whatcom County
v. City of Bellingham, 128 Wash.2d 537, 546, 909
P.2d 1303 (1996) ( “Statutes must be interpreted and
construed so that all the language used is given ef-
fect, with no portion rendered meaningless or super-
fluous.”).

Y 19 A construction permitting the Thurston County
(or every county) prosecutor to commence the com-
mitment proceedings would frustrate the intended
operation of RCW 71.09.030.™ A prosecutor may
commit five classes of people and Martin falls within
the first class; he was previously convicted of two
sexually violent offenses (in Oregon) and was about
to be released. RCW 71.09.030, however, authorizes
only the county prosecutor who convicted or charged
the alleged sexually violent predator to commence
the commitment proceeding, excluding other county
prosecutors from commencing a commitment pro-
ceeding. Under the maxim expressio unius est exclu-
sio alterius ™ and our duty to strictly construe stat-
utes curtailing civil liberties, we may infer the legis-
lature intended a specific prosecutor to commence the
civil commitment proceeding, to the exclusion of all
other prosecutors. See Wash. Natural Gas Co. v. Pub.
Util. Dist. No. I, 77 Wash.2d 94, 98, 459 P.2d 633
(1969); see also Pac. Nw. Annual Conference of
United Methodist Church v. Walla Walla County, 82
Wash.2d 138, 141, 508 P.2d 1361 (1973) (“To
strictly construe a statute simply means that given a
choice between a narrow, restrictive construction and
a broad, more liberal interpretation, we must choose
the first option.”). Thus, permitting the *511
Thurston County prosecutor to commence the pro-
ceeding frustrates this intended operation of the stat-
ute.

FN8. Moreover, a construction permitting
any county prosecutor to commence the
commitment proceedings would undermine
the operation of RCW_71.09.025(1)(a) as

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



182 P.3d 951
163 Wash.2d 501, 182 P.3d 951
(Cite as: 163 Wash.2d 501, 182 P.3d 951)

well since the “agency with jurisdiction” re-
fers the alleged sexually violent predator to
the county prosecutor who charged the al-
leged sexually violent predator.

EN9. “[T]o express or include one thing im-
plies the exclusion of the other.” BLACK'S
LAW DICTIONARY 620-21 (8th ed.2004).

1 20 The dissent “technically” agrees with our inter-
pretation of the statute, but construes the statute
broadly, taking a results-oriented approach to statu-
tory interpretation. Dissent at 958-59. Unlike the dis-
sent we believe civil incarceration that is noncompli-
ant with the process due under the statute which au-
thorizes civil incarceration affects a person's substan-
tial rights, namely depriving basic liberty without the
process due. See U.S. CONST. amend. XIV, § I;
Wash. Const. art. I, § 3. The dissent assumes no harm
by presupposing the Clark County prosecutor would
have requested the attorney general to file the peti-
tion. The dissent's presupposition ignores the issue,
and we reject such ad hoc approach to judicial deci-
sion making,.

9 21 Under the dissent's approach a statute may not
limit a prosecutor's authority. For example, under
RCW 7.68.320(1), “[a]ny property subject to seizure
and forfeiture under RCW 7.68.310 may be seized by
the prosecuting attorney of the county in which the
convicted person was convicted....” Yet according to
the dissent if Martin's property was subject to seizure
by the Clark County **956 prosecutor, the Thurston
County prosecutor could seize it with Martin merely
suffering “procedural error,” an obviously impermis-
sible conclusion. Dissent at 959. In sum, we must
reject the dissent's reasoning because it would lead to
a principle being applied in one circumstance that
would not be applied in a similar circumstance.

[81 T 22 Moreover, the legislative omission of filing
authority when the predicate offense occurs out-of-
state, but no Washington prosecutor convicted or
charged the alleged sexually violent predator, does
not render the clear language of the statute subject to
judicial construction because “an unambiguous stat-
ute is not subject to judicial construction.” Kilian v.
Atkinson, 147 Wash.2d 16, 20, 50 P.3d 638 (2002).
Nor does this omission render the entire statute ab-
surd or meaningless, the only type of omission this
court may correct. *S12State v. Taylor, 97 Wash.2d
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724, 729, 649 P.2d 633 (1982); see also State v.
Delgado, 148 Wash.2d 723, 63 P.3d 792 (2003).

[9] § 23 As we explained in Taylor and applied in
Delgado, there are three types of cases addressing
legislative omissions: an understandable omission, an
omission creating an inconsistency, and an omission
rendering the statute meaningless. ZTaylor, 97
Wash.2d at 729-30, 649 P.2d 633:Delgado, 148
Wash.2d at 730-31, 63 P.3d 792. In the first type of
case the court is able to ascertain why the legislature
intended a literal reading of the statute. Taylor, 97
Wash.2d at 729, 649 P.2d 633. “The court does not
correct this type of perceived legislative error.”
Delgado, 148 Wash.2d at 730, 63 P.3d 792.

9 24 Here, authorizing only the county prosecutor
who convicted or charged the alleged sexually violent
predator reflects the legislature's perceived limits of
its personal jurisdiction over alleged sexually violent
predators outside Washington. With limited excep-
tion inapplicable here, Washington's criminal or civil
authority does not extend beyond its borders. See
State v. Lane, 112 Wash.2d 464, 771 P.2d 1150
(1989); Grange Ins. Ass'n v. State, 110 Wash.2d 752,
753-54, 757 P.2d 933 (1988). Commonsense dictates
when an alleged sexually violent predator enters our
State, he or she simultaneously enters a county of our
State. When an alleged sexually violent predator is
about to be released from confinement, he or she is
about to be released after being convicted of some
offense in a county of our State. Authorizing only
those prosecutors who convicted or charged the al-
leged sexually violent predator is understandable;
“prosecutors are elected by and answerable to their ...
constituents.” State v. Bryant, 146 Wash.2d 90, 101,
42 P.3d 1278 (2002). Accordingly, since this omis-
sion of filing authority is understandable, we do not

correct it. See Taylor, 97 Wash.2d at 729, 649 P.2d
633

[10] § 25 In the second type of omission case, the
omission does not undermine the effectiveness of the
entire statute but “simply kept the purposes [of the
statute] from being effectuated comprehensively.” /d.
If a statute contains an inconsistency but remains
rational as a whole, this court *513 will not correct
any supposed legislative omission in order to make
the statute “more perfect, more comprehensive and
more consistent.” /d Under these circumstances the
court does not “suppl[y] the omitted language be-
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cause it [is] not ‘imperative’ to make the statute ra-
tional.” /d_

9 26 By contrast, in the third type of omission case,
the omission makes the “statute entirely meaning-
less.” Delgado, 148 Wash.2d at 731, 63 P.3d 792.
This court will compensate for this type of omission
if “it is ‘imperatively required to make it a rational
statute.” ” Taylor, 97 Wash.2d at 729, 649 P.2d 633
(quoting McKay v. Dep't of Labor & Indus., 180
Wash. 191, 194, 39 P.2d 997 (1934)). For example,
an omission simultaneously qualifying a person for
confinement and release is meaningless. /d_at 730
649 P.2d 633. Under this circumstance the statute is
completely ineffectual unless corrected.

Y 27 Delgado provides an example of where this
court draws the line between these two types of omis-
sion cases. In Delgado this court refused to include a
“comparability clause” in a two-strike statute 2N to
allow an **957 offense to count as a strike that is
factually comparable to the ones listed in the statute.

As we explained:

FN10.Delgado, 148 Wash.2d at 728, 63
P3d 792 (citing  former = RCW

9.94A.030(27)(b)(i) (1998)).

Reading the two-strike statute to require only those
prior offenses listed does not render the act mean-
ingless. Despite potentially inconsistent sentences
for those with prior convictions of rape of a child
and the former offense of statutory rape, the act
still functions to severely punish most recidivist
sex offenders.

Id _at 731, 63 P.3d 792:see also State v. SM.H., 76
Wash.App. 550, 887 P.2d 903 (1995) (holding an
omission did not require judicial correction be-
cause it did not undermine the effectiveness of the
sex offender registration statute despite the result
of an unregistered sex offender).

1 28 Here, the omission falls within the second type
of omission case because the statute still functions to
commit most sexually violent predators. Construing
the statute to *514 permit the Thurston County
prosecutor (or every county prosecutor) to commence
commitment proceedings when the predicate offense
occurs out-of-state, regardless of whether the
Thurston County prosecutor convicted or charged the
subject of the proceeding, is not imperative to make
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the statute rational as a whole. The omission does not
render the statute meaningless, nor does it make the
sexually violent predator law completely ineffectual
to achieving its purpose. The inconsistency renders
the statute less effective, but “[b]y arguing we should
make more perfect this statutory scheme, the State
and the dissent ask us to impermissibly transgress on
the province of the legislature.” Delgado, 148
Wash.2d at 731, 63 P.3d 792.

1 29 Moreover, a statutory construction permitting
any prosecutor to file the commitment petition in
light of its express provision of authority to a specific
prosecutor is blind judicial intervention without the
guidance of a clear legislative intent. The State asks
us to sacrifice the legislature's express provision of
authority on the altar of the legislature's “inept word-
ing.” Resp't's Opening Br. at 7. This court may ex-
cuse “inept wording” if it creates an absurd or obvi-
ously unintended result. State v. Burke, 92 Wash.2d
474, 478, 598 P.2d 395 (1979). However, omitting
authority to commence commitment proceedings
based on an out-of-state conviction does not create an
absurd or obviously unintended result. ™! Without
some declaration that the legislature intended the
Thurston County (or every county) prosecutor to file
the commitment petition when the predicate offense
occurs out-of-state, we cannot sanction such an unfet-
tered grant of authority considering the express grant
of authority contained in RCW_71.09.030. Any re-
quest to amend the statute to avoid the result of ap-
plying the plain meaning of the statutory language
must be addressed to the legislature. Amalgamated
Transit Union Legislative Council v. State, 145
Wash.2d 544, 560, 40 P.3d 656 (2002).

FN11.See suprap. 12.

*515b. The issue is statutory authority, not subject
matter jurisdiction

130 The State argues RCW 71.09.030 creates subject
matter jurisdiction over commitment petitions but
does not specify a venue for when the sexually vio-
lent offense occurs out-of-state. The Court of Ap-
peals agreed with the State, holding the language in
RCW 71.09.030 providing the prosecuting attorney
of the county where the respondent was convicted or
charged was “only venue language” requiring a mo-
tion to change venue. In re Det. of Martin, 133
Wash.App. at 454-55, 136 P.3d 789.
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9 31 This argument about subject matter jurisdiction
and venue obfuscates the real question before us,
which is to determine whom the statute authorizes to
file the petition, not where the petition is filed. Cer-
tainly naming a specific prosecutor as the filing au-
thority establishes venue; however, venue does not
supersede the expression of authority. If the prosecu-
tor who instituted the proceeding was not authorized
to do so, “logically it follows that he cannot insist
upon a [motion to change venue] any more than he
can claim the right to institute the suit in the first in-
stance.” State ex rel. Attorney Gen. v. Seattle Gas &
Elec. Co., 28 Wash. 488, 513, 70 P. 114 (1902). The
State's reliance on **958Dougherty v. Department of

Labor & Industries, 150 Wash.2d 310, 76 P.3d 1183

(2003) is misplaced because the question in
Dougherty was exactly the opposite from the one
presented here, i.e., where to file, not who files.

132 In Dougherty the issue was whether an express
statutory designation of the county to file a workers'
compensation appeal limited jurisdiction or specified
venue. Critical to our purpose here Dougherty's au-
thority to file the appeal was never questioned. /d._ at
314-15, 76 P.3d 1183 (observing the statute's first
half provided authority, whereas the second half
specified venue). The Dougherty court held the stat-
ute in question ™2 was procedural not jurisdictional
and *516 filing in the wrong county was cured by
changing venue. Id. at 320, 76 P.3d 1183.

FNI12 RCW 51.52.110.

1 33 In contrast to Dougherty, the question here is
who files the petition not where the petition is filed.
The Dougherty court was unconcerned with filing
authority; therefore, the Dougherty court's analysis of
subject matter jurisdiction and venue is irrelevant to
the question before us.

CONCLUSION

9 34 We hold RCW 71.09.030 unambiguously au-
thorizes a specific prosecuting attorney to file, or
request the filing of, a sexually violent predator peti-
tion, namely the prosecuting attorney who convicted
or charged the alleged sexually violent predator. The
Thurston County prosecutor lacked the authority to
commence the commitment proceedings against Mar-
tin because the Thurston County prosecutor never
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convicted or charged Martin. Before the State can
commit a person for what may arguably be the re-
mainder of his life, the State must be put through the
inconvenience of fully complying with the statute.

9 35 We reverse the Court of Appeals decision and
remand to Thurston County Superior Court with di-
rections to grant Sheldon Martin's motion to dismiss
the State's petition.

WE CONCUR: GERRY L. ALEXANDER, C.J.,
MARY E. FAIRHURST, BARBARA A. MADSEN,
JAMES M. JOHNSON, JJ.

CHAMBERS, J. (dissenting).

7 36 At most, this case presents a highly technical
statutory error, the kind the legislature has instructed
us to disregard unless it affects “the substantial rights
of the adverse party.” RCW 4.36.240. Since Sheldon
Martin has not met this burden, I respectfully dis-
agree with my colleagues that he is entitled to the
extreme remedy of dismissal.

937 Our legislature has created a system of civil con-
finement for sexually violent predators who are likely
to *517 reoffend, chapter 71.09 RCW. Under chapter
71.09 RCW, the State could civilly commit Martin if
it proved, beyond a reasonable doubt, that he is a
sexually violent predator as defined by the act. RCW
71.09.060. See generally In re Det. of Albrecht, 147
Wash.2d 1, 7, 51 P.3d 73 (2002). Our legislature has
designated “the prosecuting attorney of the county
where the person was convicted or charged” of an
offense as the proper entity to either bring a sexually
violent predator petition or ask the attorney general to
do so. RCW 71.09.030. Alas, the Thurston County
prosecutor asked the attorney general to bring this
case, even though Martin was never charged or con-
victed in Thurston County. I agree with my col-
leagues that the State failed to follow the letter of the
law.

9 38 However, I disagree that Judge McPhee commit-
ted reversible error when he denied a motion to dis-
miss the State's sexually violent predator petition
against Martin because the Thurston County prosecu-
tor asked the attorney general to represent the State in
filing the petition. This case might be different had
Martin asked for some other, more limited relief, But
the Thurston County Superior Court had the constitu-
tional power to hear this petition, and I see no cause
to dismiss the petition merely because the “wrong”

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



182 P.3d 951
163 Wash.2d 501, 182 P.3d 951
(Cite as: 163 Wash.2d 501, 182 P.3d 951)

prosecutor asked the attorney general to file it. See
Const. art. IV, § 6. See generally Dougherty v. Dep't
of Labor & Indus., 150 Wash.2d 310, 315-16, 76
P.3d 1183 (2003). Because this is a question of statu-
tory interpretation, our role here is to **959 interpret
the intent of the legislature within the constraints of
the constitution, not to audit the State's technical per-
formance. Dep't of Ecology v. Campbell & Gwinn,
LLC, 146 Wash.2d 1, 9-10, 43 P.3d 4 (2002) (citing
State v. J M., 144 Wash.2d 472, 480, 28 P.3d 720
(2001)).

9 39 I agree with my colleagues that technically, the
Thurston County prosecutor should not have asked
the attorney general to file this petition. However, I
cannot agree that this error deprived either the attor-
ney general of the authority to file or the superior
court of the authority to *518 hear the petition. Mar-
tin suffered a technical, procedural error. From the
earliest days of statehood, this court has required
some showing that such technical errors affected the
substantial rights of the nonprevailing party before
we would intervene. E.g, Eakin v. McCraith, 2
Wash. Terr. 112, 117, 3 P. 838 (1882); see alsoRCW
4.36.240 (harmless error shall be disregarded). Mar-
tin is only entitled to relief if he can show he suffered
some harm from having the Thurston County prose-
cutor, as opposed to the Clark County prosecutor, ask
the attorney general to initiate these proceedings. He
has not met that burden.

1 40 I also disagree with the majority's assertion that
the question presented in this case is exactly the op-
posite of the question presented in Dougherty, 150
Wash.2d 310, 76 P.3d 1183. In at least one important
way, these cases are strikingly similar. In Dougherty,
the relevant statute directed that certain administra-
tive appeals “shall be” filed in a particular county
court. Dougherty, 150 Wash.2d at 315, 76 P.3d 1183
(citing RCW 51.52.110). In the case before us, the
relevant statute directs that certain prosecutors “may”
initiate sexually violent predator petitions. SeeRCW
71.09.030. In both cases, someone made a mistake: in
Dougherty, an appeal was filed in the wrong court; in
this case, the wrong prosecutor asked the attorney
general to file the case. And in each case, the of-
fended party is only entitled to relief, in my view, if
he or she can show harm.

9 41 There certainly are situations where we should
dismiss an action filed by the wrong party. See gen-
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erally Bouckaert v. State Bd. of Land Comm'rs, 84
Wash. 356, 359-60, 146 P. 848 (1915). But the wrong
party did not file this case. The legislature vested the
attorney general with the authority to file these cases,
RCW 71.09.030, and the attorney general filed this
one. Maybe the prosecutor in Clark County, where
Martin was charged and convicted, had interests that
the Thurston County prosecutor thwarted, but that
would be for the Clark County prosecutor to tell us.
*519 Martin has suffered no wrong for which the law
gives a remedy.

9 42 I respectfully dissent.

WE CONCUR: SUSAN OWENS, CHARLES W.
JOHNSON, 1J., BOBBE J. BRIDGE, J. Pro Tem.
Wash.,2008.

In re Detention of Martin

163 Wash.2d 501, 182 P.3d 951

END OF DOCUMENT
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Former husband sought reimbursement, from former
wife, for court-ordered child day care expenses not
actually incurred by former wife. The Superior Court,
Thurston County, Paula Casey, J., ordered reim-
bursement. Former wife appealed. The Court of Ap-
peals, Quinn-Brintnall, J., held that: (1) statutory
amendment regarding reimbursement of day care
expenses created a substantive right, and not merely
procedural rights, for overpayments received after the
June 6, 1996, effective date of the amendment, and
(2) trial court should have considered former wife's
laches and equitable estoppel defenses.

Remanded.
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pia, for Respondent.

QUINN-BRINTNALL, J.

Sally Barber appeals an order *392 requiring her to
reimburse her ex-husband for day care expenses she
did not incur. We hold that the reimbursement provi-
sions of RCW 26.19.080(3) are mandatory for over-
payments after June 6, 1996. But because we hold
that the trial court erred by failing to consider
whether or not the doctrines of equitable estoppel and
laches prevent Brian Barber from bringing the reim-
bursement claim, we remand for further proceedings.
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FACTS

Brian Barber paid his ex-wife, Sally Barber, child
support and day care expenses under a February 25,
1994, decree of dissolution. The court ordered Brian
M to pay $541.94 in monthly child support for their
two daughters, then aged 9 and 7. This amount in-
cluded $453.76 in basic support and $88.20 in day
care expenses. The child support order provided that
“[c]hild support shall be adjusted ... [e]very two
years....” Clerk's Papers at 8. But neither party sought
a change in the decree until 1999.

FNI1. The first names of the parties are used
for the ease and clarity of the reader. We
mean no disrespect.

On October 6, 1999, Sally filed a Petition for Support
Modification, based on special expenses due to their
elder daughter's involvement in the juvenile justice
system. In response, Brian filed a Motion for Refund
of Day Care pursuant to RCW 26.19.080(3). Brian
requested that the court require Sally to disclose
when she ceased incurring day care expenses, and he
sought reimbursement for day care expenses that she
did not incur after that date in the amount of $88.20
per month.

In late 1994, Sally had moved the children from a day
care facility to in-home childcare. At some point, the
children no longer required day care. Sally claims
that she and Brian agreed not to change Brian's pay-
ments for day care expenses because any change
would have been offset by an increase in his child
support obligation due to his increased income. Brian
denies that they discussed the issue and denies the
agreement.

*393 In Findings of Fact dated December 7, 1999, a
court commissioner granted Brian's request for reim-
bursement and found that the reimbursement should
be offset against an increased child support obligation
retroactive to February 1996, two years following the
initial decree ™ On Brian's motion to revise, the
superior court revised the commissioner's ruling, va-
cated the offset of the retroactive child support obli-
gation, and ordered Sally to reimburse Brian
$5,242.88 for day care costs not incurred, plus inter-
est. ™2 Sally appeals, arguing that the superior court
should have considered equitable relief and that equi-
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table estoppel and laches bar Brian from seeking re-
imbursement for the day care expenses.

FN2. The commissioner's Order of Child
Support, however, did not mention the reim-
bursement of day care expenses or the retro-
active modification of child support.

FN3. The superior court's order for reim-
bursement of day care included an offset of
$757 for back child support owed. “Any or-
dered overpayment reimbursement shall be
applied first as an offset to child support ar-
rearages of the obligor.” RCW 26.19.080(3).

DISCUSSION

I. Mandatory Reimbursement Provision of RCW
26.19.080(3).

[1][2] Generally, a court cannot grant equitable relief
when a statute provides specific relief. “Equity does
not intervene when there is a complete and adequate
remedy at law.” Ballard v. Wooster, 182 Wash. 408,
413, 45 P.2d 511 (1935), cited with approval in Roon
v. King County, 24 Wash.2d 519, 526, 166 P.2d 165
(1946); see also Tvler Pipe Industries, Inc. v. Dept. of
Revenue, 96 Wash.2d 785, 789, 638 P.2d 1213
(1982). In **1109 1996, the Legislature amended
RCW 26.19.080(3), adding the following italicized
language:

Day care and special child rearing expenses, such as
tuition and long-distance transportation costs to
and from the parents for visitation purposes, are not
included in the economic table. These expenses
shall be shared by the parents in the same *394
proportion as the basic child support obligation. If
an obligor pays court or administratively ordered
day care or special child rearing expenses that are
not actually incurred, the obligeemustreimburse
the obligor for the overpayment if the overpayment
amounts to at least twenty percent of the obligor's
annual day care or special child rearing expenses.
The obligor may institute an action in the superior
court or file an application for an adjudicative
hearing with the department of social and health
services for reimbursement of day care and special
child rearing expense overpayments that amount to
twenty percent or more of the obligor's annual day
care and special child rearing expenses. Any or-
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dered overpayment reimbursement shall be applied
first as an offset to child support arrearages of the
obligor. If the obligor does not have child support
arrearages, the reimbursement may be in the form
of a direct reimbursement by the obligee or a credit
against the obligor's future support payments. If
the reimbursement is in the form of a credit against
the obligor's future child support payments, the
credit shall be spread equally over a twelve-month
period. Absent agreement of the obligee, nothing in
this section entitles an obligor to pay more than his
or her proportionate share of day care or other
special child rearing expenses in advance and then
deduct the overpayment from future support trans-

fer payments.

RCW 26.19.080(3) (emphasis added).

[Bl[4] In In_re Marriage of Hawthorne, 91
Wash.App. 965, 957 P.2d 1296 (1998), Division One
of this court held that the 1996 amendment did “not
create a new right of action but merely clarifie[d] the
procedures the obligor may use to recoup payments
made for daycare expenses which are not incurred.”
Hawthorne, 91 Wash.App. at 969, 957 P.2d 1296. By
focusing on the amendment's procedural remedy,™
however, the Hawthorne court treated as surplusage
the portion of the amendment that created a substan-
tive obligation for mandatory reimbursement. A leg-
islative body is presumed not to have used superflu-
ous words, and we are bound to accord meaning, if
possible, to every word in a statute. *3954pplied In-
dus. Materials Corp. v. Melton, 74 Wash.App. 73,
79, 872 P.2d 87 (1994); State v. Lundguist, 60
Wash.2d 397, 403, 374 P.2d 246 (1962). We believe
the Hawthorne interpretation fails to give full weight
to that portion of the amendment mandating repay-
ment; a new statutory right. Thus, if equitable princi-
ples do not prevent Brian from bringing a motion to
reimburse under RCW 26.19.080(3), Sally must re-
imburse him for overpayments she received after
June 6, 1996, the effective date of the amendment, if
the overpayments amounted to at least 20 percent of
Brian's annual day care or special child rearing ex-
penses.

FN4. “The obligor may institute an action
© .7 RCW 26.19.080(3). See full text of
amendment above.

[5] Reimbursement of overpayments made prior to
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June 6, 1996, is not mandatory, although a limited
right to reimbursement may exist under equitable
common-law principles in certain circumstances.
Hawthorne, 91 Wash.App. at 968, 957 P.2d 1296
(citing [n re Marriage of Stern, 68 Wash.App. 922.
932, 846 P.2d 1387 (1993)). Sally's mandatory statu-
tory obligation to reimburse Brian for the day care
expenses she had not actually incurred did not exist
prior to June 6, 1996. The superior court erred in re-
fusing to consider equitable defenses as to that por-
tion of the overpayment alleged to have occurred
prior to the effective date of the amendment.

IL. Equitable estoppel and laches as bar to request
for reimbursement of day care expenses.

Sally asserts that the trial court erred “when it did not
consider equitable relief” for her. Assignment of Er-
ror No. 1, Brief of Appellant at 2. Specifically, she
alleges that **1110 equitable estoppel and laches bar
Brian's claim for reimbursement. No findings were
entered on the issue, and it is not clear whether the
trial court decided not to apply equitable estoppel and
laches because it concluded that they could not be
applied to RCW_26.19.080(3) under any circum-
stances, or because it concluded that the elements of
these doctrines were not met in this case.

[61[7][8] As we set forth above, the court may apply
equitable principles to reimbursement claims for
overpayments made before June 6, 1996. Overpay-
ment reimbursement claims properly brought and
proved under the statute arising after *396 the effec-
tive date of the statute, however, are mandatory,
unless the claim itself is barred by equitable doc-
trines. We hold that equitable principles may bar an
action for reimbursement under RCW 26.19.080(3)
in the appropriate circumstances.

The doctrine of equitable estoppel rests on the
principle that where a person, by his acts or repre-
sentations, causes another to change his position or
to refrain from performing a necessary act to such
person's detriment or prejudice, the person who
performs such acts or makes such representations is
precluded from asserting the conduct or forbear-
ance of the other party to his own advantage.

Hartman v. Smith, 100 Wash.2d 766, 769, 674 P.2d
176 (1984) (quoting Dickson v. United States Fid. &
Guar._Co., 771 Wash.2d 785, 788. 466 P.2d 515
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(1970)). On remand, the trial court must decide
whether or not equitable estoppel or laches bars Brian
from bringing an action for reimbursement under the
statute.

[91[10] To prevail on her argument that equitable
estoppel bars Brian's reimbursement claim, on re-
mand Sally must establish “(1) an admission, state-
ment, or act inconsistent with the claim afterward
asserted; (2) action by the other party on the faith of
such admission, statement, or act; and (3) injury re-
sulting from allowing the first party to contradict or
repudiate [such admission, statement, or act].” In re
Marriage of Hunter, 52 Wash.App. 265, 271, 758
P.2d 1019 (1988) (alteration in original) (quoting Roy
v. Cunningham, 46 _Wash.App. 409, 415, 731 P.2d
526 (1986)). Courts do not favor equitable estoppel,
and the party asserting it must prove every element
with clear, cogent, and convincing evidence. In re
Marriage of Sanborn, 55 Wash.App. 124, 129, 777

P.2d 4 (1989).

“[L]aches in legal significance, is not mere delay, but
delay that works a disadvantage to another. So long
as parties are in the same condition, it matters little
whether one presses a right promptly or slowly,
within limits allowed by law; but when, knowing
his rights, he takes no step to enforce them until the
condition of the other party has, in good faith, be-
come so *397 changed that he cannot be restored to
his former state, if the right be then enforced, delay
becomes inequitable, and operates as an estoppel
against the assertion of the right. When a court sees
negligence on one side and injury therefrom on the
other it is a ground for denial of relief.”

Crodle v. Dodge, 99 Wash. 121, 131, 168 P. 986
(1917) (quoting 10 R.C.L. 396) (cited with approval
in Brostv. L.AN.D., Inc., 37 Wash.App. 372, 375-76,
680 P.2d 453 (1984)).

[11][12] “Laches is an extraordinary remedy to pre-
vent injustice and hardship and should not be em-
ployed as ‘a mere artificial excuse for denying to a
litigant that which ... he is fairly entitled to receive....’
” Brost, 37 Wash.App. at 376, 680 P.2d 453 (quoting
Crodle, 99 Wash. at 131, 168 P. 986). To prevail on
her argument that the doctrine of laches prevents
Brian from seeking reimbursement of overpayment
of day care expenses, on remand Sally must establish
that (1) Brian had knowledge of the facts constituting
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a cause of action or a reasonable opportunity to dis-
cover such facts; ™2 (2) there **1111 was an unrea-
sonable delay in commencing the action; and (3) the
delay damaged her. See Hunter, 52 Wash.App. at
270, 758 P.2d 1019.

ENS. We note that at the time of the Febru-
ary 1994 child support calculations both
children were in the “A” age group. The
child support worksheets indicate a total
combined monthly income of $3,932.15.
Under the economic table of RCW
26.19.020, the basic child support obligation
for each age “A” child in a two-child family
was $463. On April 19, 1996 the Barber's
elder daughter turned 12. Under the eco-
nomic table of RCW 26.19.020, she would
then be classified as a “B” child. Assuming
the same income and proportion, Brian's
support obligation would have increased by
$53.40. On August 12, 1998, assuming the
same income and proportion, Brian's support
would have increased another $53.40 under
the standard statutory child support guide-
lines when his second child became a “B”
child. At the time Brian moved for reim-
bursement, his elder daughter was 15 and his
younger daughter was 13 years old.

III. Retroactive adjustment of support.

Sally also asserts that the trial court “erred when it
held that the [commissioner's] adjustment of support
provision was a ‘modification’ of support and could
not have retroactive effect.” Brief of Appellant at 2.
This claim misstates the court's ruling. In its order of
March 3, 2000, the superior court found that “[t]he
Commissioner committed an error of law when he
ordered consideration of the adjustment *398 provi-
sion of the 1994 child support order ... because an
adjustment in support may not be given retroactive
effect.” Clerk's Papers at 104-05.

The provisions of any child support decree may be
modified only as to installments accruing subsequent
to the petition for modification or motion for adjust-
ment except motions to compel court-ordered ad-
Justments, which shall be effective as of the first date
specified in the decree for implementing the adjust-
ment. RCW 26.09.170(1)(a). Sally filed her petition
for support modification on October 6, 1999. The
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court had authority to modify only those installments
accruing after that date.m¢ Additionally, RCW
26.19.080(3) expressly allocates reimbursement
terms ™ but does not allow reimbursements to be
offset against anticipatory child support increases.
The superior court did not err in revising the commis-
sioner's ruling to eliminate the offset.

ENG6. The court granted Sally's request for a
prospective modification effective Novem-
ber 1999. Neither party has appealed that
modification.

FN7. Any ordered overpayment reimburse-
ment shall be applied first as an offset to
child support arrearages of the obligor. If the
obligor does not have child support arrear-
ages, the reimbursement may be in the form
of a direct reimbursement by the obligee or a
credit against the obligor's future support
payments. If the reimbursement is in the
form of a credit against the obligor's future
child support payments, the credit shall be
spread equally over a twelve-month period.

RCW 26.19.080(3) (part).

In summary, we hold that reimbursement of overpaid
day care or special child rearing expenses pursuant to
RCW 26.19.080(3) is generally mandatory for pay-
ments made after June 6, 1996. But nothing in RCW
26.19.080(3) prevents the party receiving the alleged
overpayment from raising equitable defenses, includ-
ing laches and equitable estoppel, as a bar to a re-
quest for mandatory reimbursement for overpaid day
care costs under this statute. We remand this matter
to the trial court to consider 1) whether or not equita-
ble estoppel or laches bars Brian's entire request for
reimbursement under RCW 26. 19.080(3) *399 and, if
not, 2) whether equity warrants reimbursement to
Brian of day care costs paid from February 1994
through June 6, 1996, in addition to the mandatory
reimbursement of the amounts paid after June 6,
1996.

We concur: HUNT, A.C.J., and MORGAN, J.
Wash.App. Div. 2,2001.

In re Marriage of Barber

106 Wash.App. 390, 23 P.3d 1106

END OF DOCUMENT
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Medical society blood bank brought Freedom of In-
formation Act suit seeking order requiring disclosure
by American National Red Cross of certain financial
information. The United States District Court for the
Northern District of California, Robert H. Schnacke,
J., found that Red Cross was not an agency as defined
by Act and granted summary judgment in favor of
Red Cross, and blood bank appealed. The Court of
Appeals, J. Blaine Anderson, Circuit Judge, held that
American National Red Cross was not an “agency”
for purposes of Freedom of Information Act.

Affirmed.
West Headnotes
111 Records 326 €51

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k51 k. Agencies or Custodians Af-
fected. Most Cited Cases
American National Red Cross, while undoubtedly a
close ally of the United States Government, is not an
“agency” for purposes of the Freedom of Information
Act, as operations of Red Cross are not subject to
substantial federal control or supervision. 5 U.S.C.A.
§§ 551(1), 552, 552(e).

[2] Records 326 €~>51

326 Records
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32611 Public Access

32611(B) General Statutory Disclosure Re-

quirements
326k51 k. Agencies or Custodians Af-

fected. Most Cited Cases
Extent of Freedom of Information Act's expanded
coverage under 1974amendment defining “agency” is
a matter to be developed by the courts on a case-by-
case basis; each arrangement must be examined in its
own context, in view of myriad organizational ar-
rangements adopted for getting the business of the
government done. 5 U.S.C.A. § 552(e).

[31 Records 326 €51

326 Records
326lI Public Access

32611(B) General Statutory Disclosure Re-

quirements
326k51 k. Agencies or Custodians Af-

fected. Most Cited Cases
Under Freedom of Information Act, threshold show-
ing of substantial federal control or supervision is
required before an entity can be characterized as
“federal” for some purpose, and it is the existence of
this element of substantial federal control that distin-
guishes those entities that can be fairly denominated
as “federal” agencies under Freedom of Information
Act from organization whose activities may be de-
scribed as merely quasi-public or quasi-
governmental. 5 U.S.C.A. § 552(e).
*1052 David E. Willett, Hassard, Bonnington,
Rogers & Huber, San Francisco, Cal., for appellant.

James Skelly Wright, Jr., Washington, D. C., argued
for appellee; Howard T. Weir, Morgan, Lewis &
Bockius, Washington, D. C., on brief.

Appeal from the United States District Court for the
Northern District of California.

Before ANDERSON and TANG, Circuit Judges, and
MURRAY,[FN*] District Judge.

FN* The Honorable William D. Murray,
Senior United States District Judge for the
District of Montana, sitting by designation.
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J. BLAINE ANDERSON, Circuit Judge:

Appellant Irwin initiated this action in the lower
court pursuant to the provisions of the Freedom of
Information Act, 5 U.S.C. s 552. It sought an order
requiring disclosure by appellee Red Cross of certain
financial information. Red Cross defended by assert-
ing that it was not an “agency” of the Federal Gov-
ernment within the meaning of the FOIA. The con-
trolling facts were not disputed, and cross-motions
for summary judgment were made. Finding that Red
Cross was not an “agency” as defined by 5 U.S.C. s
552(e), summary judgment was granted in favor of
Red Cross, from which Irwin appeals. We affirm the
lower court's decision.

Irwin strongly contends that this court should hold
Red Cross subject to the requirements of the FOIA
because it has generally been regarded as a federal
agency and characterized as such by various state and
federal government entities and officials, and by the
Red Cross itself. Specifically, Irwin argues that Red
Cross' ability to avoid the requirements of various
state regulatory statutes because of its relationship
with the federal government is entirely inconsistent
with its assertion of non-agency status. In addition,
Irwin directs us to the Supreme Court's decision in
which the Red Cross was held to be “an instrumental-
ity of the United States for purposes of immunity
from state taxation....” Department of Employment v.
United States, 385 U.S. 355, 358, 87 S.Ct. 464, 467,
17 L.Ed.2d 414 (1966).

[1] Even though this argument is intuitively appeal-
ing, we think it misses the mark. It is significant that
none of the above characterizations were made within
the context of the FOIA. Because Congress has ex-
pressly defined those agencies to which the statute
applies, the relevance of characterizations of an entity
in different contexts is substantially diminished. The
only issue before this court is whether the Red Cross
is an “agency” for purposes of the Freedom of Infor-
mation Act, 5 U.S.C. s 552.

Prior to November, 1974, the requirements of the
FOIA were applicable only to “agencies” as defined
in section 2(a) of the Administrative Procedure Act, 5
U.S.C. s 551(1). With certain specific exceptions not
relevant to this discussion, *1053section 551(1) de-
fines “agency” to mean “each authority of the Gov-
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ernment of the United States, whether or not it is
within or subject to review by another agency.” Al-
though this definition was viewed as unsatisfactory
by most courts, a broad standard was eventually de-
veloped. In Lombardo v. Handler, 397 F.Supp. 792
(D.D.C.1975), affd, 546 F.2d 1043 (D.C.Cir.1976),
cert. denied, 431 U.S. 932, 97 S.Ct. 2639, 53 L.Ed.2d
248 (1977), the court's reference to the legislative
history of s 551(1) led to the following observation:

“The theme that runs through the legislative history
of section 2 is that an administrative agency is a
part of government which is ‘generally independ-
ent in the exercise of (its) functions' and which ‘by
law has authority to take final and binding action’
affecting the rights and obligations of individuals,
particularly by the characteristic procedures of
rule-making and adjudication.”

Id. 397 F.Supp. at 795, quoting Freedman, Adminis-
trative Procedure and the Control of Foreign Direct
Investment, 119 U.Pa.L.Rev. 1, 9 (1970); see also,
Washington Research Project, Inc. v. Dept. of Health,
Education and Welfare, 504 F.2d 238, 248,248 n. 15
(D.C.Cir.1974), cert. denied, 421 U.S. 963, 95 S.Ct.
1951, 44 L.Ed.2d 450 (1975). This concept of “sub-
stantial independent authority,” therefore, was the
focal point of analysis under s 551(1). See Lombardo,
supra, 397 F.Supp. at 795 (and the cases cited
therein).

On November 21, 1974, the Freedom of Information
Act, 5 US.C. s 552, was amended to include s
552(e), which provides as follows:

“For purposes of this section, the term ‘agency’ as
defined in section 551(1) of this title includes any
executive department, military department, Gov-
ernment Corporation, Government controlled cor-
poration; or other establishment in the executive
branch of the Government (including the Executive
Office of the President), or any independent regula-
tory agency.”

Irwin does not contend, nor do we think it could, that
the Red Cross is an agency under s 551(1) as that
section was interpreted by the courts. Rather, it ar-
gues that Red Cross' relationship with the federal
government is sufficient to include it within the lan-
guage of s 552(e) as either a government-controlled
corporation, or other establishment in the executive
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branch of the Government.

It is true, as Irwin argues, that section 552(e) was
intended to expand the definition of “agency” to in-
clude entities that may not have been considered
agencies under the act prior to the amendment. On
March 5, 1974, the Committee on Government Op-
erations released its report on the proposed amend-
ment. In pertinent part, it reads:

“DEFINITION OF ‘AGENCY’

“For the purposes of this section, the definition of
‘agency’ has been expanded to include those enti-
ties which may not be considered agencies under
section 551(1) of title 5, U.S.Code, but which per-
form governmental functions and control informa-
tion of interest to the public. The bill expands the
definition of ‘agency’ for purposes of section 552
title 5, United States Code. Its effect is to insure in-
clusion under the Act of Government corporations,
Government controlled corporations, or other es-
tablishments within the executive branch, such as
the U.S. Postal Service.

“The term ‘establishment in the Executive Office
of the President,” as used in this amendment,
means such functional entities as the Office of
Telecommunications Policy, the Office of Man-
agement and Budget, the Council of Economic
Advisers, the National Security Council, the Fed-
eral Property Council, and other similar establish-
ments which have been or may in the future be cre-
ated by Congress through statute or by Executive
order.

“The term ‘Government corporation,” as used in
this subsection, would include a corporation that is
a wholly Government-owned enterprise, estab-
lished by Congress*1054 through statute, such as
the St. Lawrence Seaway Development Corpora-
tion, the Federal Crop Insurance Corporation
(FCIC), the Tennessee Valley Authority (TVA),
and the Inter-American Foundation.

“The term ‘Government controlled corporation,’ as
used in this subsection, would include a corpora-
tion which is not owned by the Federal Govern-
ment, such as the National Railroad Passenger
Corporation (Amtrak) and the Corporation for Pub-
lic Broadcasting (CPB).” (emphasis in original)
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H.R.Rep.No0.93-876, 93rd Cong., 2d Sess., re-
printed in (1974) U.S.Code Cong. & Ad.News
6267, 6274.[FN1] In its report dated October 1,
1974, the Committee of Conference modified this
definition of “government controlled corporation”
to exclude “corporations which receive appropri-
ated funds but are neither chartered by the Federal
Government nor controlled by it, such as the Cor-
poration for Public Broadcasting.” Joint Explana-
tory Statement of the Committee of Conference,
Conference Report No. 93-1200, 93rd Cong., 2d
Sess., reprinted in (1974) U.S.Code Cong. &
Ad.News 6285, 6293.

FN1. In this report the Committee noted that
the Departments of Defense and Justice uni-
formly opposed virtually every proposal to
strengthen  and  clarify the  Act
H.R.Rep.No0.93-876, supra, at 6275. It in-
cluded in an appendix to its report the views
of those departments. In pertinent part, the
Justice Department's letter reads:

“(The proposed amendment) redefines an
agency for purposes of this Act to include
executive and military departments, Gov-
ernment owned or controlled corporations,
any independent regulatory agency, or
other establishment in the Executive
Branch including the Executive Office of
the President. We cannot determine from
this language whether or not the Act
would be extended to include groups such
as: The American National Red Cross, the
Girl Scouts of America, National Acad-
emy of Sciences, the Veterans of Foreign
Wars, or the Daughters of the American
Revolution. Some clarification would
seem appropriate.”

(1974) U.S.Code Cong. & Ad.News 6276,
6281. All of these groups referred to in the
Justice Department's letter are included in
the list of organizations found in Title 36
of the U.S.Code, which is entitled “Patri-
otic Societies and Observances.” 36
U.S.C. s | et seq. The complete absence
of these organizations in the Committee's
examples of entities subject to the FOIA
suggests, albeit by way of negative impli-
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cation, that these organizations were not
intended to fall within the Act's coverage.
We have chosen to footnote this informa-
tion because its support of the decision we
reach is not needed.

[2] We think these examples furnish a helpful starting
point and aid in the difficult task of discerning the
limits of the Act's intended coverage. Nonetheless,
the true extent of the Act's expanded coverage under
section 552(e) is a matter to be developed by the
courts on a case-by-case basis. This decision-making
process is an unavoidable consequence resulting from
“the ‘myriad organizational arrangements' adopted
‘for getting the business of the government done.” ”
Public Citizen Health Research Group v. Dept. of
Health, Education and Welfare, 449 F.Supp. 937, 940
(D.D.C.1978). Therefore, each arrangement must be
examined in its own context. Washington Research
Project, supra, 504 F.2d at 246.

Moreover, this vast diversity of organizational ar-
rangements undermines the precedential value of
prior decisions. The characteristics of separate enti-
ties may differ so drastically, both quantitatively and
qualitatively, that no meaningful comparison between
the two can be made. We recognize the shortcomings
of this developmental process, and the fact that in
some cases it is wholly inadequate in terms of the
certainty and predictability of the Act's applicability,
but this is the inherent and inevitable course we must
follow.

[3] Turning to the case at hand, Irwin argues that Red
Cross is an agency within s 552(e) because it is either
a Government controlled corporation, or other estab-
lishment in the executive branch of the Government.
In the context within which the Red Cross operates,
we think it is unnecessary to distinguish between the
two because regardless of its label, be it a depart-
ment, corporation, office, etc., a threshold showing of
substantial federal control or supervision is required
before an entity can *1055 be characterized as “fed-
eral” for some purpose. Forsham v. Harris, 445 U.S.
169, 180-81, 100 S.Ct. 978, 984-85, 63 L.Ed.2d 293,
304 _(1980); Rocap v. Indiek, 539 F.2d 174, 177
(D.C.Cir.1976); Public Citizens, supra, 449 F.Supp.
at 941:Lombardo, supra, 397 F.Supp. at 802. It is the
existence of this element of substantial federal con-
trol that distinguishes those entities that can be fairly
denominated as federal agencies under the FOIA
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from the organizations whose activities may be de-
scribed  as  merely quasi-public or quasi-
governmental. It must be recognized that the requisite
degree of federal control, however, is manifested in
various forms and usually consists of a confluence of
several “federal” characteristics. The cases just cited
are illustrative.

In Forsham v. Harris, supra, one issue addressed by
the Court was whether the information generated by
the University Group Diabetes Program (UGDP) was
subject to disclosure under the FOIA. The UGDP was
funded solely by grants awarded by the National In-
stitute of Arthritis, Metabolism and Digestive Dis-
eases (NIAMDD), a federal agency statutorily au-
thorized to award the grants. As a consequence of the
awards, the NIAMDD exercised a certain amount of
supervision over the funded activity. The Court de-
cided that the UGDP was not an “agency,” holding
that a private recipient of a federal grant is not an
agency under the FOIA “absent extensive, detailed,
and virtually day-to-day supervision.” 445 U.S. at
180, 100 S.Ct. at 984, 63 1..Ed.2d at 304.

In Rocap v. Indiek, supra, the court concluded that
the Federal Home Loan Mortgage Corporation
(FHLMC) is an agency subject to the requirements of
the FOIA. The court found that the “substantial fed-
eral control over its day-to-day operations” marked
the dividing line between it and similar organizations
that were not intended to be included within the 1974
expansion. 539 F.2d at 177. Several characteristics
of the FHLMC were deemed significant to the court's
determination. The FHLMC is federally chartered, its
board of directors consists solely of federal officers
appointed by the President, it is subject to virtual
day-to-day governmental supervision and control
over its business transactions, and to federal audit and
reporting requirements. The Corporation is expressly
designated an “agency” and its employees are offi-
cers and employees of the United States, for a num-
ber of purposes. Furthermore, it is entitled to make
and enforce such bylaws, rules, and regulations as
may be necessary or appropriate to carry out the pur-
poses and provisions of its enabling act. Id. at 180.

The National Capital Medical Foundation, Inc.
(NCMF) was the entity under consideration in Public
Citizens Health Research Group v. Dept. of Health,
Education and Welfare, supra. The NCMF owed cer-
tain statutory obligations to HEW, having been des-
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ignated by HEW as a Professional Standards Review
Organization pursuant to 42 U.S.C. s 1320c¢-1 (Supp.
V_1975). As such, it was required to review health
care provided to hospital patients covered by Medi-
caid and Medicare and to make final and binding
determinations as to whether the care rendered was
necessary and therefore qualified for federal reim-
bursement. 449 F.Supp. at 938. Even though the
1974 amendments had long since been in operation,
the court chose to rely on the definition provided by s
551(1). Therefore, the court concluded that the im-
portant consideration was whether NCMF had any
authority in law to make decisions. The NCMF had
such authority and exercised it daily. While believing
that that fact alone may have been decisive, the court
proceeded to identify other factors that we think are
relevant to a determination under s 552(e). Specifi-
cally, the NCMF was financed by the United States,
was a creature of statute, performed an executive
function, and operated under “direct, pervasive, con-
tinuous regulatory control affecting even minutia of
the procedures and functions.” Id. at 941.

Finally, in Lombardo v. Handler, supra, the National
Academy of Sciences was held not to be an agency
under s 552(¢e). Many factors were offered to demon-
strate the Academy's agency status. The Academy
was established by Act of Congress and *1056 re-
ports thereto. It is obligated to perform investigations,
etc. for the departments of the federal government
upon request. Congress can restrict its real estate
holdings. The Academy had been mentioned in sev-
eral Acts of Congress which gave some legal signifi-
cance to the reports or recommendations of the
Academy. Approximately 75% of its income,
amounting to over $40,000,000 in fiscal year 1974,
was derived from contracts with the United States.
The court rejected the contention that the Academy
was an establishment in the executive branch, finding
that “it neither functions under the President nor was
it created by Congress or the President.” 397
F.Supp. at 802. The court held it was not a govern-
ment controlled corporation “for no significant con-
trol by the federal government has been shown.” Id.
Finally, it was “not an authority of the government
nor (did) it perform government functions like an
administrative agency.” Id.

It is against this backdrop that we consider the char-
acteristics and the federal connections of the Red
Cross.[FN2] The origins of the American National
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Red Cross can be traced to a private organization
incorporated as the American National Association of
the Red Cross in 1881 under the laws of the District
of Columbia. It was not until 1900, however, that this
precursor organization acquired a government charter
and its present name. The Red Cross' present charter
dates from an Act of Congress in 1905. See, 36

U.S.C.s 1 etseq.

EN2. For the interested reader, a more de-
tailed discussion of the Red Cross' origin,
development, and operations can be found at
Sturges, The Legal Status of the Red Cross,
56 Mich.L.Rev. 1 (1957). This reference is
not intended to infer either the approval or
disapproval by this court of the author's con-
clusions.

Membership in the American National Red Cross is
open to all the people of the United States, its Territo-
ries, and dependencies, upon payment of the sums
specified from time to time in the bylaws. 36 U.S.C. s
4a. The vast majority of its workers are volun-
teers. In fiscal year 1977, an estimated 1,441,364
persons engaged in Red Cross activities without
compensation. The Supreme Court has noted that
Red Cross employees are not employees of the
United States. Dept. of Employment v. United
States, supra, 385 U.S. at 360, 87 S.Ct. at 467. Those
employees who receive compensation are covered by
the organization's own pension plan and pay Social
Security taxes.

The United States does not appropriate any funds to
assist the Red Cross in implementing its charter pow-
ers and duties. Rather, the only federal money re-
ceived by the Red Cross is in connection with various

- government contracts and specific purpose grants.

For example, in fiscal year 1977, the Red Cross re-
ceived approximately .39% of its total income from
government contracts or grants. In fiscal years 1976
and 1975, the percentage was 1.56% and 1.36%, re-
spectively. These contracts or grants involved such
activities as the Indo-China Refugee Relief Program
and Blood Research and Development Contracts and
Grants. To meet its operating expenses, the Red
Cross depends primarily upon private voluntary con-
tributions and revenues generated by its blood ser-
vices.

It is settled that government officials do not direct the
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everyday affairs of the Red Cross. Dept. of Em-
ployment, supra, 385 U.S. at 360, 87 S.Ct. 467. This
does not mean, however, that it is totally free from
federal supervision. The federal government, pursu-
ant to 36 U.S.C. ss 13, 15, has made buildings in the
District of Columbia available to the Red Cross, but
section 13 also provides that the buildings shall re-
main the property of the United States, and that the
Red Cross is charged with the responsibility, the care,
keeping, and maintenance of the buildings without
expense to the United States. The Red Cross is re-
quired to make and transmit to the Secretary of De-
fense a report of receipts and expenditures of what-
ever kind, and the report is audited by the Depart-
ment of Defense and forwarded to Congress. 36
U.S.C. s 6. The Department of Defense is reimbursed
by the Red Cross for the costs of the audit. 36 U.S.C.
s7.

*1057 Moreover, some degree of federal control or
supervision can be inferred from the power of ap-
pointment to the Red Cross' governing body which is
vested in the President of the United States. The
Board of Governors of the Red Cross consists of fifty
members. Eight governors are appointed by the
President, one of which shall act as the principal offi-
cer of the corporation. The remaining seven appoint-
ees “shall be officials of departments and agencies of
the Federal Government, whose positions and inter-
ests are such as to qualify them to contribute toward
the accomplishment of Red Cross programs and ob-
Jectives.” 36 U.S.C. s 5(a). Thirty governors are
elected by the various local chapters at the national
convention. 36 U.S.C. s 5(b). The remaining twelve
positions are selected as members-at-large by the
Board of Governors through an electoral process. 36
U.S.C. s 5(c).

The extent of federal control that derives from the use
of public buildings, the financial reporting and audit-
ing requirements, and the President's appointment
power can not appropriately be assessed in a vacuum.
The characteristics that indicate federal control must
be viewed in connection with the factors that indicate
the contrary. In addition to those factors previously
mentioned, we must consider the specific purposes of
the corporation as expressed in the enabling legisla-
tion, and the conditions it must comply with to retain
its membership in the International Red Cross.

Broadly stated, the major purposes of the Red Cross
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are (1) to furnish volunteer aid to the sick and
wounded of Armed Forces in time of war, in accor-
dance with the spirit and conditions of the Geneva
Conference and other similar treaties or conventions
to which the United States has given its adhesion or
may hereafter give its adhesion, and (2) to carry on a
system of national and international relief in time of
peace so as to mitigate the sufferings caused by pesti-
lence, famine, fire, floods, and other great national
calamities, and to devise and carry on measures for
preventing the same. (emphasis added). 36 U.S.C.
s 3.

Finally, it must be recognized that the American Na-
tional Red Cross is a “national society” within the
organizational framework of the International Red
Cross. Sturges, The Legal Status of the Red Cross, 56
Mich.L.Rev. 1, 2 (1957). Among the conditions nec-
essary for recognition by the International Committee
of the Red Cross are: recognition by the organiza-
tion's legal government as a Voluntary Aid Society;
possession of autonomous status which allows it to
operate in conformity with the fundamental princi-
ples of the Red Cross, as formulated by the Interna-
tional Red Cross Conference; availability of member-
ship to any of its nationals regardless of race, sex,
class, religion, or political opinions; and adherence to
the fundamental principles of the Red Cross “impar-
tiality; political, religious and economic independ-
ence; the universality of the Red Cross and the equal-
ity of all National Societies.” Handbook, I.R.C. 319-
320; see, Sturges, supra, at 2-3 n.4.

As reflected by these conditions, a dominant concern
of the Red Cross is that it be viewed by the peoples
of the world as an institution which owes its primary
allegiance, not to any nation or group of nations, but
to the alleviation of human suffering. As The Honor-
able Basil O'Connor, Chairman, explained in the An-
nual Report of the American National Red Cross
Corporation for 1946, ... the International Red Cross
Committee has always maintained that the national
societies, while cooperating closely and cordially
with their own governments and with other agencies,
should at the same time remain independent.” See,
Sturges, supra, at 12 n.30.

Viewing the Red Cross in its own context, as we
must, and giving careful consideration to the various
relevant factors that may indicate the requisite magni-
tude of governmental control, we are convinced that
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the Red Cross is an organization that was not in-
tended to be included within the terms of the FOIA.
The Red Cross is undoubtedly a close ally of the
* United States government, but its operations are not
subject to substantial federal control or supervi-
sion.*1058 Therefore, the judgment of the district
court is

AFFIRMED.

C.A.Cal, 1981.

Irwin Memorial Blood Bank of San Francisco Medi-
cal Soc. v. American Nat. Red Cross

640 F.2d 1051

END OF DOCUMENT
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Supreme Court of Washington.
McAVOY
v.
WEBER et ux. (HOME OWNERS' LOAN CORPO-
RATION, Garnishee).
No. 27290.

March 24, 1939.
Department 1.

Action by W. G. McAvoy against F. C. Weber and
L. S. Weber, his wife, wherein plaintiff secured
judgment and sued out a writ of garnishment directed
to the Home Owners' Loan Corporation. From a
judgment for the plaintiff on the pleadings, the gar-
nishee defendant appeals.

Affirmed.

West Headnotes

[1] Garnishment 189 €1

189 Garnishment
1891 Nature and Grounds
189k1 k. Nature and Purpose of Remedy.
Most Cited Cases
The right to garnishment exists only when clearly
sanctioned by statutory law.

[2] Garnishment 189 €17

189 Garnishment

18911 Persons and Property Subject to Garnish-
ment

189k17 k. Municipal Corporations and Offi-

cers. Most Cited Cases
General statutory provisions authorizing garnishment
do not, in absence of clearly expressed legislative
intent, apply to municipal or quasi-municipal corpo-
rations, or other public bodies charged with perform-
ance of governmental functions.

3] Garnishment 189 €&=17
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189 Garnishment

18911 Persons and Property Subject to Garnish-
ment

189k17 k. Municipal Corporations and Offi-

cers. Most Cited Cases
Enactment of amendment to garnishment statute
making counties, cities, towns, school districts, and
other municipal corporations subject to garnishment
impliedly recognized that statute prior to amendment
did not apply to municipal or other public corpora-
tions, agencies, and officers, and, since amending
statute does not specifically or inferentially provide
that public corporations shall be subject to garnish-
ment, such corporations would still be exempt.
Rem.Rev.Stat. §§ 680, 680-1.

[4] United States 393 €~253(4)

393 United States
3931 Government in General
393k53 Corporations and Special Instrumen-
talities Controlled by United States
393k53(4) k. Organization, Existence and
Status. Most Cited Cases
(Formerly 393k53)
The Home Owners' Loan Corporation is an “instru-
mentality of the United States.” Home Owners' Loan
Act 1933, 12 U.S.C.A. § 1461 et seq.

5] Garnishment 189 €18

189 Garnishment

18911 Persons and Property Subject to Garnish-
ment

189k18 k. State or United States Government

and Officers. Most Cited Cases
In view of garnishment statute permitting garnish-
ment of state, counties, and municipalities, public
policy in state does not prevent maintenance of gar-
nishment action against Home Owners' Loan Corpo-
ration. Home Owners' Loan Act 1933, 12 US.C.A. §
1461 et seq.; Rem.Rev.Stat. §§ 680, 680-1.

[6] Garnishment 189 €18

189 Garnishment
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18911 Persons and Property Subject to Garnish-

ment
189Kk18 k. State or United States Government

and Officers. Most Cited Cases
Garnishment of Home Owners' Loan Corporation to
collect unpaid judgment against employee of corpo-
ration in no way interferes with powers or acts of
sovereign, so as to invoke doctrine that public policy
forbids disturbance of federal government by private
litigation. Home Owners' Loan Act 1933, 12
U.S.C.A. § 1461 et seq.; Rem.Rev.Stat. § 680.

[71 Evidence 157 €=22(1)

157 Evidence
1571 Judicial Notice
157k22 Corporations and Associations and
Members Thereof
157k22(1) k. In General. Most Cited Cases
It is matter of common knowledge that Home Own-
ers' Loan Corporation has many employees.

[8] Garnishment 189 €18

189 Garnishment

18911 Persons and Property Subject to Garnish-
ment

189k18 k. State or United States Government

and Officers. Most Cited Cases
Assuming Home Owners' Loan Corporation is en-
gaged in public function, Congress did not expressly
provide immunity of corporation from garnishment,
and from fact that Congress specifically exempted
corporation from taxation there is strong inference
that it did not intend to confer unexpressed exemp-
tion. Home Owners' Loan Act 1933, 12 U.S.C.A. §
1461 et seq.

[9] Garnishment 189 €18

189 Garnishment

18911 Persons and Property Subject to Garnish-
ment

189k18 k. State or United States Government

and Officers. Most Cited Cases
Home Owners' Loan Corporation is a “private corpo-
ration” engaging in business of purely commercial
character, and is subject to service of garnishment
within the state, notwithstanding that it was designed,
and is owned, controlled, and supported as an instru-
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ment of the United States. Home Owners' Loan Act
1933, 12 U.S.C.A. § 1461 et seq.; Rem.Rev.Stat. §
680.

*371**449 Appeal from Superior Court, King
County; Calvin S. Hall, judge. Tom S. Patterson,
Russell F. Stark, and Pendleton Miller, all of Seattle,
for appellant.

Koenigsberg & Sanford, of Seattle, for respondent.
STEINERT, Justice.

This appeal grows out of a garnishment proceeding.
Plaintiff, having recovered judgment against F. C.
Weber and wife, sued out a writ of garnishment di-
rected to Home Owners' Loan Corporation which
employed Weber as supervisor of its property man-
agement section. The gamishee defendant appeared
specially and moved to quash the writ on the ground
that the corporation was an instrumentality of the
United States of America and not subject to garnish-
ment. The motion was denied. Preserving its special
appearance, the garnishee defendant then *372 an-
swered admitting that it was indebted to Weber, its
employe, for salary earned, in the sum of $312.48,
which it was ready, willing, and able to pay to Weber
were it not for the writ of garnishment. The answer
reiterated the grounds stated in the motion to quash,
and further alleged that the garnishee defendant was
incorporated pursuant to the Home Owners' Loan Act
passed by Congress June 14, 1933; that its entire
business and scope of operations were prescribed by
the act of its creation; and that, therefore, the salary
of its employe was not subject to garnishment by
process from any state court. Plaintiff thereupon
**450 moved for judgment on the pleadings. The
court granted the motion, and entered judgment
against the gamishee defendant in the sum of $234,
which was the amount owing to plaintiff upon his
judgment against the principal defendants. The gar-
nishee defendant has appealed.

The question presented for determination is whether
or not the Home Owners' Loan Corporation is subject
to garnishment. The superior court answered the
question in the affirmative.

[1] Gamishment is a purely statutory proceeding.
Morris & Co. v. Canadian Bank of Commerce, 95
Wash. 418, 163 P. 1139;Pacific Coast Paper Mills v.
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Pacific Mercantile Agency, 165 Wash. 62, 4 P.2d
886:Van Moorhem v. Roche Harbor Lime & Cement
Co., 169 Wash. 354, 13 P.2d 496. The right to gar-
nish exists only when clearly sanctioned by the statu-
tory law. 28 C.J. 25, § 13.

Rem.Rev.Stat. § 680, originally enacted in 1893,
provides, among other things, that a writ of garnish-
ment may issue in a case where the plaintiff has a
judgment, wholly or partially unsatisfied, in the court
from which he seeks the writ. On its face, this section
of the statute is general in its *373 application, and
comprehends any case wherein the plaintiff holds an
unsatisfied judgment against any person, individual
or corporate, although it contains no express provi-
sion either permitting or prohibiting garnishment of a
public corporation.

[2] However, according to the weight of authority,
although there are many cases to the contrary, general
provisions authorizing garnishment do not, in the
absence of clearly expressed legislative intent, apply
to municipal or quasi municipal corporations, or
other public bodies charged with the performance of
governmental functions. 28 C.J. 56, § 67.

In recognition of that rule this court has held that
Rem.Rev.Stat. § 680, does not apply to counties.
State ex rel. Summerfield v. Tyler, 14 Wash. 495, 45
P. 31,37 L.R.A. 207, 53 Am.St.Rep. 878:Flood v.
Libby, 38 Wash. 366, 80 P. 533,107 Am.St.Rep. 851.
Those decisions were rested on grounds of public
policy. Hanson v. Hodge, 92 Wash. 425, 159 P. 388.

[3] In 1915, the statute was amended (Rem.Rev.Stat.
§ 680-1), to make counties, cities, towns, school dis-
tricts and other municipal corporations subject to
garnishment after judgment. By thus expressly ex-
tending the scope of the original statute, as previously
limited by the Summerfield and Flood cases, supra,
the legislature impliedly recognized that the statute
prior to its amendment did not apply to municipal or
other public corporations, agencies, and officers.
However, it will be noted that the amending statute,
Rem.Rev.Stat. § 680-1, does not specifically or infer-
entially provide that public corporations performing
governmental functions shall be subject to garnish-
ment. Such corporations, under the generally ac-
cepted rule, would still be exempt.

The question then arises as to the legal status of the
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Home Owners' Loan Corporation, that is, *374
whether, because of its peculiar nature and function,
it is to be considered a public corporation immune
from gamishment, or a private corporation subject to
such process.

In form, the corporation is undoubtedly a private
one. Whether it is such in essence depends upon the
purposes for which it was created by the act and the
nature of the activities which it exercises thereunder.

The corporation was created under the Home Own-
ers' Loan Act of 1933, 48 Stat. 128, 12 U.S.C.A. §
1461 et seq.

The purposes of the act, according to its title, were to

provide emergency relief with respect to home mort-
gage indebtedness, to refinance home mortgages, to
extend relief to the owners of homes occupied by
them and who were unable to amortize their debts
elsewhere, and to increase the market of the obliga-
tions of the United States. The act authorized the
Federal Home Loan Board, then in existence, to cre-
ate a corporation to be known as Home Owners' Loan
Corporation ‘which shall be an instrumentality of the
United States, which shall have authority to sue and
to be sued in any court of competent jurisdiction,
Federal or State, and which shall be under the direc-
tion of the Board and operated by it under such by-
laws, rules, and regulations as it may prescribe for the
accomplishment of the purposes and intent of this
section [§ 4(a), 12 U.S.C.A. § 1463(a)].’

The act provided that the capital stock of the corpo-
ration was to be not in excess of $200,000,000, all of
which was to be subscribed for by the secretary of the
treasury on behalf of the United States. The corpora-
tion was authorized, for a period of three years, to
issue bonds to the extent of $4,750,000,000 with
which to obtain**451 funds for carrying out the pur-
poses of the act; to exchange those bonds for home
mortgages and other obligations and liens secured by
real estate; to *375 make cash loans to such home
owners as were unable to obtain loans from ordinary
lending agencies; and to redeem homes lost to the
owners by foreclosure or forced sale. Payment of the
bonds issued by the corporation was guaranteed, both
as to principal and interest, by the United States. The
corporation was authorized to select, employ and fix
the compensation of such officers, employes, attor-
neys, etc., as it deemed necessary in the performance
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of its duties, and to determine its necessary expendi-
tures and the manner in which they should be in-
curred, allowed, and paid, without regard to the pro-
visions of any other law governing the expenditure of
public funds. The bonds of the corporation were ex-
empted from all taxation except surtaxes, state inheri-
tance taxes, and gift taxes, and the corporation and all
its property were exempted from all taxes except real
property taxes. The corporation was given free use of
the mails. Upon liquidation, all surplus or accumu-
lated funds were to be paid into the United States
treasury.

[4] It thus appears from the act itself that the corpora-
tion is an ‘instrumentality of the United States.” We
have ourselves heretofore so recognized it. Home
Owners' Loan Corporation v. Rawson, Wash., 83
P.2d 765. It also appears that all of the capital stock
of the corporation is owned and held by the United
States. But it is equally apparent that the corporation
was created for the purpose of engaging in business
of a purely commercial character such as theretofore
had been conducted by private individuals and corpo-
rations. Its operations consisted of loaning money
and refinancing mortgages on homes. Although it
was an enterprise which, by reason of its scope and
magnitude, affected a considerable number of indi-
viduals,*376 it nevertheless simply exhibited a mul-
tiplication of private transactions. Its object was not
to aid the government in the exercise of its sovereign
powers, legislative, executive, or judicial, nor was it
designed to facilitate some project or means by which
the government as such was to be protected or bene-
fited. The current of advantage ran in the opposite
direction. The corporation was simply an instrument
or means by which the government rendered tempo-
rary financial assistance to certain individuals. Its
operations involved merely a series of ordinary busi-
ness transactions wherein the corporation would lend
to a certain class of borrowers, provided the security
was ample, and wherein the borrower might elect, but
was not compelled, to borrow. The government did
not undertake to accomplish the purposes of the act
through its own governmental agencies, but created a
new and distinct entity in the form of a private corpo-
ration. If there be any ultimate profit or loss in the
final liquidation of the corporation, the government
takes the consequences just as private individuals or
corporations would do under a similar experience. If
there be a profit, no governmental need will have
been subserved; if there be a loss, no governmental
function will have been impaired. Although the cor-
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poration was designed, and is owned, controlled, and
supported as an instrumentality of the United States,
it, nevertheless, has the character and all the attrib-
utes of a private domestic corporation.

It is urged, however, that even if the corporation is
not engaged in accomplishing the ends for which the
federal government was established, the peculiar
character of the corporation and its functions are such
that public policy allowing an immunity from gar-
nishment*377 ought to be extended to encompass
such an agency.

[5] So far as the state is concerned, we see nothing in
its public policy inimical to the maintenance of a gar-
nishment action against appellant. Under our present
garnishment statute the state, counties, and munici-
palities may be garnished. There can be no reason for
exempting an agency which, even though it be an
instrumentality of the United States, is nevertheless a
distinct entity with no sovereign powers, and having
all the attributes of a private corporation engaged in
commercial transactions. If the corporation be, in
law, a private one, it would be against the express
public policy of this state to exempt it from garnish-
ment.

[6] Appellant cannot here rely upon the doctrine that
public policy forbids a disturbance of the federal
government by private litigation, because the process
of garnishment in such cases as this will in no way
interfere with the powers or acts of the sovereign.
The Home Owners' Loan act authorized the corpora-
tion to sue and be sued in any court of competent
Jurisdiction,**452 federal or state. If it can sue upon
its contracts, it surely can garnish. If it is engaging in
a commercial business, under the protection and
privileges afforded by the law of a state, it should be
amenable to all the lawful process, including gar-
nishment, afforded by such state against other corpo-
rations doing a similar business.

[71(8] But even if the corporation were considered to
be engaged in a public function, it does not appear to
us that it was the intent of Congress to create an
agency immune from garnishment. It is a matter of
common knowledge that the corporation has many
employes. The government certainly has no desire
that they shall escape the payment of their honest
debts. If, in passing*378 the act, the Congress of the
United States felt that the business of loaning money
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through its instrumentality had no relation to the per-
sonal honesty of its employes in their private transac-
tions, and that such business might in some way be
jeopardized by allowing the corporation to be gar-
nished, it could easily have written into the act a
clause providing immunity from such process. Con-
gress did not do that expressly, and we think it a fair
inference that it did not intend the same result by
implication. From the fact that Congress specifically
exempted the corporation from taxation there is a
strong inference that it did not intend to confer an
unexpressed exemption, particularly one that affected
a process ordinarily incident to suit, to which appel-
lant was, by the terms of the act, made liable.

In the consideration of this case, many authorities
have come to our attention, both by citation on the
part of counsel, and by independent search. For the
most part, however, those cases involve questions
that are fundamentally different from the one now
before us, and, while, as authorities, they are instruc-
tive in a general way, they do not afford any satisfac-
tory guidance to the solution of our present problem.
For this reason we do not discuss them. However,
there are four cases which bear directly upon the
question presented here, and to these we will briefly
advert.

In the case of Gill v. Reese, 53 Ohio App. 134, 4
N.E.2d 273, 274, plaintiff recovered judgment
against defendant, and thereafter procured a writ of
garnishment against Home Owners' Loan Corpora-
tion. The garnishee defendant filed a motion to quash
the writ. The motion was granted, and the plaintiff
appealed. In reversing the order of the trial court, the
appellate court said: *379 ‘Great confusion has arisen
in the submission of this case to this court on the
proposition whether or not the corporation itself is a
public one. There can be no question but that the cor-
poration is an instrumentality of the government,
engaged in a great undertaking affecting the public.
The distinction failed to be recognized is that, while
the undertaking itself has the characteristics of a pub-
lic enterprise, yet the acts have been authorized by
Congress itself to be performed by and through the
arm of a private corporation, rather than by means of
the exercise of power by a government officer, or by
the legislative body itself. The authorities are uniform
in establishing the law to be that such a corporation is
a private corporation.” The broad principle of law
applied by the court in that case was that it was in
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general highly desirable that when governmental
agencies are used in industrial and commercial ven-
tures, they should be subject to the same liabilities
and to the same tribunals as other persons or corpora-
tions similarly involved. Concerning the question of
public policy, the court held that the rule of immunity
was not applicable, for the reason that in answering
such process the corporation would not be interrupt-
ing its functions, but rather would be furthering its
general purpose in seeing that its funds were placed
in the hands of those to whom they were due.

In Central Market, Inc., v. King, 132 Neb. 380, 272
N.W. 244, wherein the trial court refused to quash a
writ of garnishment directed to Home Owners' Loan
Corporation, the facts were almost identical with
those in the case at bar. In affirming the order of the
lower court, the supreme court of Nebraska held that
the Home Owners' Loan Corporation must be re-
garded as a separate entity even though all its capital
stock was held by the United States, and approved
the doctrine that when the United States enters into
commercial*380 business it abandons its sovereign
capacity, and is to be treated like any other corpora-
tion. Upon the subject of public policy, the court ex-
pressed itself in much the same language as that used
by the Ohio court in the Gill case, supra.

In H. & P. Paint Supply Co., Inc., v. Ortloff, 159
Misc. 886, 289 N.Y.S. 367, wherein the facts were
similar to those in the two preceding cases, the Home
Owners' **453 Loan Corporation, as garnishee, made
the contention that as an instrumentality of the fed-
eral government it could not be subjected to third
party proceedings supplemental to judgment. In its
opinion, the court pointed out the various characteris-
tics wherein the corporation resembled a private cor-
poration, and held that as a federal instrumentality it
was not exempt from such process. The reason given
by the court was that any inconvenience caused by
gamishment would not interfere with the perform-
ance of the purposes for which the corporation was
created, and that allowance of the process was not
violative of public policy, or in derogation of the act.
The court further held that, under all of the attendant
circumstances, exemption from process should not be
implied.

The three cases to which reference has just been
made were cited with approval in the following:
Biedermann v. Home Owners' Loan Corporation,
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D.C., 20 F.Supp. 23:Pennell v. Home Owners' Loan
Corporation, D.C., 21 F.Supp. 497:Casper v. Re-
gional Agr. Credit Corporation, 202 Minn. 433, 278
N.W. 896. Cf. Keifer & Keifer v. Reconstruction
Finance Corp., 59 S.Ct. 516, 83 L.Ed. 784, decided
by the United States Supreme Court February 27,
1939.

On the other hand, the case of Home Owners' Loan
Corporation v. Hardie & Caudle, 171 Tenn. 43, 100
S.W.2d 238, 108 A.L.R. 702, supports the view that
the corporation is not subject to garnishment because
it is a governmental agency with its funds in the
treasury of the United States, and because the act
creating the *381 corporation discloses neither ex-
press nor implied intention that the corporation shall
be subject to garnishment.

[9] We are in accord with the views expressed by the
Ohio, Nebraska, and New York courts, and, as a con-
clusion to what we have already stated, we hold that
appellant is a private corporation subject to garnish-
ment in actions of this kind.

Since a private corporation is shown to have in its
possession funds owing to its employe against whom
there exists an unsatisfied judgment, the case comes
within Rem.Rev.Stat. § 680, and a writ of gamish-
ment is effective to reach such funds.

The judgment is affirmed.

BLAKE, C. J, and MAIN, ROBINSON, and
JEFFERS, JJ., concur.

Wash. 1939

McAvoy v. Weber

198 Wash. 370, 88 P.2d 448

END OF DOCUMENT
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Supreme Court of the United States
M'CULLOCH
v.
STATE OF MARYLAND et al.
February Term, 1819

**1United States Bank.-Implied power.-Taxing
power.

Congress has power to incorporate a bank.

The government of the Union is a government of the
people; it emanates from them; its powers are granted
by them; and are to be exercised directly on them,
and for their benefit.

The government of the Union, though limited in its
powers, is supreme within its sphere of action, and its
laws, when made in pursuance of the constitution,
form the supreme law of the land.

There is nothing in the constitution of the United
States, similar to the articles of confederation, which
excludes incidental or implied powers.

If the end be legitimate, and within the scope of the
constitution, all the means which are appropriate,
which are plainly adapted that end, and which are not
prohibited, may constitutionally be employed to carry

it into effect. !

FNI1 See Hepburn v. Griswold, 8 Wall. 603:
Knox v. Lee, 12 1d. 533.

The power of establishing a corporation is not a dis-
tinct sovereign power or end of government, but only
the means of carrying into effect other powers which
are sovereign. Whenever it becomes an appropriate
means of exercising any of the powers given by the
constitution to the government of the Union, it may
be exercised by that government.

If a certain means to carry into effect any of the pow-
ers, expressly given by the constitution to the gov-
ernment of the Union, be an appropriate measure, not

prohibited by the consitution, the degree of its neces-
sity is a question of legislative discretion, not of judi-
cial cognisance.

The act of the 10th April 1816, c. 44, to ‘incorporate
the subseribers to the Bank of the United States,’ is a
law made in pursuance of the constitution.

The bank of the United States has, constitutionally, a
right to establish its branches or offices of discount
and deposit within any state.

The state, within which such branch may be estab-
lished, cannot, without violating the constitution, tax
that branch.

The state governments have no right to tax any of the
constitutional means employed by the government of
the Union to execute its constitutional powers. ™2

West Headnotes
Banks and Banking 52 €233

52 Banks and Banking
521V National Banks
52k233 k. Power to Control and Regulate.
Most Cited Cases
Congress has power to incorporate a bank.

Corporations 101 €&=4

101 Corporations
1011 Incorporation and Organization

101k4 k. Power to Incorporate. Most Cited
Cases
Though the power of establishing a corporation is not
among the enumerated powers granted by the consti-
tution to the general government, yet such power may
be exercised by it whenever it becomes an appropri-
ate means of exercising any of the powers expressly
granted.

Taxation 371 €~2064

371 Taxation
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3711 Property Taxes
3711I(A) In General
371k2062 Power of State
371k2064 k. United States Entities,

Property, and Securities. Most Cited Cases

(Formerly 371k9)
This doctrine does not apply to a tax on the real prop-
erty of the bank, in common with other real property
in a state, nor to a tax on the interest of the citizen of
a state in the bank, in common with other similar
property throughout the state.

Taxation 371 €~2006

371 Taxation

3711 In General

371k2004 Power of State
371k2006 k. United States Entities, Prop-

erty, and Securities. Most Cited Cases

(Formerly 371k9)
The state within which a branch of the United States
Bank may be established cannot constitutionally tax
it, nor pass any law to control or impede its opera-

tions, or the operations of the parent bank.

FN2 But it is competent for congress to con-
fer on the state governments the power to
tax the shares of the national banks, within
certain limitations; the power of taxation
under the constitution, is a concurrent one.
Van Allen v. The Assessors, 3 Wall. 585,
NELSON, J. But, says the learned judge,
congress may, by reason of its paramount
authority, exclude the states from the exer-
cise of such power. Ibid. It is difficult, how-
ever, to perceive in what part of the constitu-
tion, the power is conferred on congress to
erect a multitude of moneyed corporations,
in the several states, absorbing $400,000,000
of the capital of the country, and to exempt
it from state taxation.

ERROR to the Court of Appeals of the State of
Maryland. This was an action of debt, brought by the
defendant in error, John James, who sued as well for
himself as for the state of Maryland, in the county
court of Baltimore county, in the said state, against
the plaintiff in error, McCulloch, to recover certain
penalties, under the act of the legislature of Mary-
land, hereafter mentioned. Judgment being rendered
against the plaintiff in error, upon the following

statement of facts, agreed and submitted to the court
by the parties, was affirmed by the court of appeals of
the state of Maryland, the highest court of law of said
state, and the cause was brought, by writ of error, to
this court.

It is admitted by the parties in this cause, by their
counsel, that there was passed, on the 10th day of
April 1816, by the congress of the United States, an
act, entitled, ‘an act to incorporate the subscribers to
the Bank of the United States;” and that there was
passed on the 11th day of February 1818, by the gen-
eral assembly of Maryland, an act, entitled, ‘an act to
impose a tax on all banks, or branches thereof, in the
state of Maryland, not chartered by the legislature,’
*318 which said acts are made part of this statement,
and it is agreed, may be read from the statute books
in which they are respectively printed. It is further
admitted, that the president, directors and company of
the Bank of the United States, incorporated by the act
of congress aforesaid, did organize themselves, and
go into full operation, in the city of Philadelphia, in
the state of Pennsylvania, in pursuance of the said
act, and that they did on the __ day of 1817,
establish a branch of the said bank, or an office of
discount and deposit, in the city of Baltimore, in the
state of Maryland, which has, from that time, until
the first day of May 1818, ever since transacted and
carried on business as a bank, or office of discount
and deposit, and as a branch of the said Bank of the
United States, by issuing bank-notes and discounting
promissory notes, and performing other operations
usual and customary for banks to do and perform,
under the authority and by the direction of the said
president, directors and company of the Bank of the
United States, established at Philadelphia as afore-
said. It is further admitted, that the said president,
directors and company of the said bank, had no au-
thority to establish the said branch, or office of dis-
count and deposit, at the city of Baltimore, from the
state of Maryland, otherwise than the said state hav-
ing adopted the constitution of the United States and
composing one of the states of the Union. It is further
admitted, that James William McCulloch, the defen-
dant below, being the cashier of the said branch, or
office of discount and *319 deposit, did, on the sev-
eral days set forth in the declaration in this cause,
issue the said respective bank-notes therein de-
scribed, from the said branch or office, to a certain
George Williams, in the city of Baltimore, in part
payment of a promissory note of the said Williams,
discounted by the said branch or office, which said
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respective bank-notes were not, nor was either of
them, so issued, on stamped paper, in the manner
prescribed by the act of assembly aforesaid. It is fur-
ther admitted, that the said president, directors and
company of the Bank of the United States, and the
said branch, or office of discount and deposit, have
not, nor has either of them, paid in advance, or oth-
erwise, the sum of $15,000, to the treasurer of the
Western Shore, for the use of the state of Maryland,
before the issuing of the said notes, or any of them,
nor since those periods. And it is further admitted,
that the treasurer of the Western Shore of Mayland,
under the direction of the governor and council of the
said state, was ready, and offered to deliver to the
said president, directors and company of the said
bank, and to the said branch, or office of discount and
deposit, stamped paper of the kind and denomination
required and described in the said act of assembly.

**2 The question submitted to the court for their de-
cision in this case, is, as to the validity of the said act
of the general assembly of Maryland, on the ground
of its being repugnant to the constitution of the
United States, and the act of congress aforesaid, or to
one of them. Upon the foregoing statement of facts,
and the pleadings in this cause (all errors in *320
which are hereby agreed to be mutually released), if
the court should be of opinion, that the plaintifis are
entitled to recover, then judgment, it is agreed, shall
be entered for the plaintiffs for $2500, and costs of
suit. But if the court should be of opinion, that the
plaintiffs are not entitled to recover upon the state-
ment and pleadings aforesaid, then judgment of non
pros shall be entered, with costs to the defendant.

It is agreed, that either party may appeal from the
decision of the county court, to the court of appeals,
and from the decision of the court of appeals to the
supreme court of the United States, according to the
modes and usages of law, and have the same benefit
of this statement of facts, in the same manner as
could be had, if a jury had been sworn and im-
pannelled in this cause, and a special verdict had
been found, or these facts had appeared and been
stated in an exception taken to the opinion of the
court, and the court's direction to the jury thereon.

Copy of the act of the Legislature of the State of
Maryland, referred to in the preceding statement.

An act to impose a tax on all banks or branches

thereof, in the state of Maryland, not chartered by the
legislature.

Be it enacted by the general assembly of Maryland,
that if any bank has established, or shall, without
authority from the state first had and obtained, estab-
lish any branch, office of discount and *321 deposit,
or office of pay and receipt in any part of this state, it
shall not be lawful for the said branch, office of dis-
count and deposit, or office of pay and receipt, to
issue notes, in any manner, of any other denomina-
tion than five, ten, twenty, fifty, one hundred, five
hundred and one thousand dollars, and no note shall
be issued, except upon stamped paper of the follow-
ing denominations; that is to say, every five dollar
note shall be upon a stamp of ten cents; every ten
dollar note, upon a stamp of twenty cents; every
twenty dollar note, upon a stamp of thirty cents;
every fifty dollar note, upon a stamp of fifty cents;
every one hundred dollar note, upon a stamp of one
dollar; every five hundred dollar note, upon a stamp
of ten dollars; and every thousand dollar note, upon a
stamp of twenty dollars; which paper shall be fur-
nished by the treasurer of the Western Shore, under
the direction of the governor and council, to be paid
for upon delivery; provided always, that any institu-
tion of the above description may relieve itself from
the operation of the provisions aforesaid, by paying
annually, in advance, to the treasurer of the Western
Shore, for the use of state, the sum of $15,000.

**3 And be it enacted, that the president, cashier,
each of the directors and officers of every institution
established, or to be established as aforesaid, offend-
ing against the provisions aforesaid, shall forfeit a
sum of $500 for each and every offence, and every
person having any agency in circulating any note
aforesaid, not stamped as aforesaid directed, shall
forfeit a sum not exceeding $100 *322 every penalty
aforesaid, to be recovered by indictment, or action of
debt, in the county court of the county where the of-
fence shall be committed, one-half to the informer,
and the other half to the use of the state.

And be it enacted, that this act shall be in full force
and effect from and after the first day of May next.

*317 The states have no power, by taxation or other-
wise, to retard, impede, burden, or in any manner
control the operations of the constitutional laws en-
acted by congress to carry into effect the powers
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vested in the national government.

This principle does not extend to a tax paid by the
real property of the Bank of the United States, in
common with the other real property in a particular
state, nor to a tax imposed on the proprietary interest
which the citizens of that state may hold in this insti-
tution, in common with other property of the same
description throughout the state.

February 22d-27th, and March 1st-3d.

Webster, for the plaintiff in error,™ stated: 1. That
the question whether congress constitutionally pos-
sesses the power to incorporate a bank, might be
raised upon this record; and it was in the discretion of
the defendant's counsel to agitate it. But it might have
been hoped, that it was not now to be considered as
an open question. It is a question of the utmost mag-
nitude, deeply interesting to the government itself, as
well as to individuals. The mere discussion of such a
question may most essentially affect the value of a
vast amount of private property. We are bound to
suppose, that the defendant in error is well aware of
these consequences, and would not have intimated an
intention to agitate such a question, but with a real
design to make it a topic of serious discussion, and
with a view of demanding upon it the solemn judg-
ment of this court. This *323 question arose early
after the adoption of the constitution, and was dis-
cussed and settled, so far as legislative decision could
settle it, in the first congress. The arguments drawn
from the constitution, in favor of this power, were
stated and exhausted in that discussion. They were
exhibited, with characteristic perspicuity and force,
by the first secretary of the treasury, in his report to
the president of the United States. The first congress
created and incorporated a bank. Act of 5th February
1791, ch. 84. Nearly each succeeding congress, if not
every one, has acted and legislated on the presump-
tion of the legal existence of such a power in the gov-
emnment. Individuals, it is true, have doubted, or
thought otherwise; but it cannot be shown, that either
branch of the legislature has, at any time, expressed
an opinion against the existence of the power. The
executive government has acted upon it; and the
courts of law have acted upon it. Many of those who
doubted or denied the existence of the powers, when
first attempted to be exercised, have yielded to the
first decision, and acquiesced in it, as a settled ques-
tion. When all branches of the government have thus

been acting on the existence of this power, nearly
thirty years, it would seem almost too late to call it in
question, unless its repugnancy with the constitution
were plain and manifest. Congress, by the constitu-
tion, is invested with certain powers; and as to the
objects, and within the scope of these powers, it is
sovereign. Even without the aid of the general clause
in the constitution, *324 empowering congress to
pass all necessary and proper laws for carrying its
powers into execution, the grant of powers itself nec-
essarily implies the grant of all usual and suitable
means for the execution of the powers granted. Con-
gress may declare war; it may consequently carry on
war, by armies and navies, and other suitable means
and methods of warfare. So, it has power to raise a
revenue, and to apply it in the support of the govern-
ment, and defence of the country; it may, of course,
use all proper and suitable means, not specially pro-
hibited, in the raising and disbursement of the reve-
nue. And if, in the progress of society and the arts,
new means arise, either of carrying on war, or of rais-
ing revenue, these new means doubtless would be
properly considered as within the grant. Steam-
frigates, for example, were not in the minds of those
who framed the constitution, as among the means of
naval warfare; but no one doubts the power of con-
gress to use them, as means to an authorized end. It is
not enough to say, that it does not appear that a bank
was not in the contemplation of the framers of the
constitution. It was not their intention, in these cases,
to enumerate particulars. The true view of the subject
is, that if it be a fit instrument to an authorized pur-
pose, it may be used, not being specially prohibited.
Congress is authorized to pass all laws ‘necessary
and proper’ to carry into execution the powers con-
ferred on it. These words, ‘necessary and proper,’ in
such an instrument, are probably to be considered as
synonymous. Necessarily, powers must here intend
such powers as are suitable and *325 fitted to the
object; such as are best and most useful in relation to
the end proposed. If this be not so, and if congress
could use no means but such as were absolutely in-
dispensable to the existence of a granted power, the
government would hardly exist; at least, it would be
wholly inadequate to the purposes of its formation. A
bank is a proper and suitable instrument to assist the
operations of the government, in the collection and
disbursement of the revenue; in the occasional antici-
pations of taxes and imposts; and in the regulation of
the actual currency, as being a part of the trade and
exchange between the states. It is not for this court to
decide, whether a bank, or such a bank as this, be the
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best possible means to aid these purposes of govern-
ment. Such topics must be left to that discussion
which belongs to them, in the two houses of con-
gress. Here, the only question is, whether a bank, in
its known and ordinary operations, is capable of be-
ing so connected with the finances and revenues of
the government, as to be fairly within the discretion
of congress, when selecting means and instruments to
execute its powers and perform its duties. A bank is
not less the proper subject for the choice of congress,
nor the less constitutional, because it requires to be
executed by granting a charter of incorporation. It is
not, of itself, unconstitutional in congress to create a
corporation. Corporations are but means. They are
not ends and objects of government. No government
exists for the purpose of creating corporations as one
of the ends of its being. They are institutions estab-
lished to effect certain beneficial purposes; *326 and,
as means, take their character generally from their
end and object. They are civil or eleemosynary, pub-
lic or private, according to the object intended by
their creation. They are common means, such as all
governments use. The state governments create cor-
porations to execute powers confided to their trust,
without any specific authority in the state constitu-
tions for that purpose. There is the same reason that
congress should exercise its discretion as to the
means by which it must execute the powers conferred
upon it. Congress has duties to perform and powers
to execute. It has a right to the means by which these
duties can be properly and most usefully performed,
and these powers executed. Among other means, it
has established a bank; and before the act establish-
ing it can be pronounced unconstitutional and void, it
must be shown, that a bank has no fair connection
with the execution of any power or duty of the na-
tional government, and that its creation is conse-
quently a manifest usurpation.

FN3 This case involving a constitutional
question of great public importance, and the
sovereign rights of the United States and the
state of Maryland; and the government of
the United States having directed their attor-
ney general to appear for the plaintiff in er-
ror, the court dispensed with its general rule,
permitting only two counsel to argue for

each party.

**4 2. The second question is, whether, if the bank be
constitutionally created, the state governments have

power to tax it? The people of the United States have
seen fit to divide sovereignty, and to establish a com-
plex system. They have conferred certain powers on
the state governments, and certain other powers on
the national government. As it was easy to foresee
that question must arise between these governments
thus constituted, it became of great moment to deter-
mine, upon what principle these questions should be
decided, and who should decide them. The constitu-
tion, therefore, declares, that the *327 constitution
itself, and the laws passed in pursuance of its provi-
sions, shall be the supreme law of the land, and shall
control all state legislation and state constitutions,
which may be incompatible therewith; and it confides
to this court the ultimate power of deciding all ques-
tions arising under the constitution and laws of the
United States. The laws of the United States, then,
made in pursuance of the constitution, are to be the
supreme law of the land, anything in the laws of any
state to the contrary notwithstanding. The only in-
quiry, therefore, in this case is, whether the law of the
state of Maryland imposing this tax be consistent
with the free operation of the law establishing the
bank, and the full enjoyment of the privileges con-
ferred by it? If it be not, then it is void; if it be, then it
may be valid. Upon the supposition, that the bank is
constitutionally created, this is the only question; and
this question seems answered, as soon as it is stated.
If the states may tax the bank, to what extent shall
they tax it, and where shall they stop? An unlimited
power to tax involves, necessarily, a power to de-
stroy; because there is a limit beyond which no insti-
tution and no property can bear taxation. A question
of constitutional power can hardly be made to depend
on a question of more or less. If the states may tax,
they have no limit but their discretion; and the bank,
therefore, must depend on the discretion of the state
governments for its existence. This consequence is
inevitable. The object in laying this tax, may have
been revenue to the state. In the next case, the object
may be to expel the bank from the state; but *328
how is this object to be ascertained, or who is to
judge of the motives of legislative acts? The govern-
ment of the United States has itself a great pecuniary
interest in this corporation. Can the states tax this
property? Under the confederation, when the national
government, not having the power of direct legisla-
tion, could not protect its own property by its own
laws, it was expressly stipulated, that ‘no imposi-
tions, duties or restrictions should be laid by any state
on the property of the United States.” Is it supposed,
that property of the United States is now subject to
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the power of the state governments, in a greater de-
gree than under the confederation? If this power of
taxation be admitted, what is to be its limit? The
United States have, and must have, property locally
existing in all the states; and may the states impose
on this property, whether real or personal, such taxes
as they please? Can they tax proceedings in the fed-
eral courts? If so, they can expel those judicatures
from the states. As Maryland has undertaken to im-
pose a stamp-tax on the notes of this bank, what hin-
ders her from imposing a stamp-tax also on permits,
clearances, registers and all other documents con-
nected with imposts and navigation? If, by one, she
can suspend the operations of the bank, by the other,
she can equally well shut up the custom-house. The
law of Maryland, in question, makes a requisition.
The sum called for is not assessed on property, nor
deducted from profits or income. It is a direct imposi-
tion on the power, privilege or franchise of the corpo-
ration. The act purports, also, to restrain *329 the
circulation of the paper of the bank to bills of certain
descriptions. It narrows and abridges the powers of
the bank in a manner which, it would seem, even
congress could not do. This law of Maryland cannot
be sustained, but upon principles and reasoning
which would subject every important measure of the
national government to the revision and control of the
state legislatures. By the charter. the bank is author-
ized to issue bills of any demonination above five
dollars. The act of Maryland purports to restrain and
limit their powers in this respect. The charter, as well
as the laws of the United States, makes it the duty of
all collectors and receivers to receive the notes of the
bank in payment of all debts due the government.
The act of Maryland makes it penal, both on the per-

son paying and the person receiving such bills, until

stamped by the authority of Maryland. This is a direct
interference with the revenue. The legislature of
Maryland might, with as much propriety, tax treas-
urynotes. This is either an attempt to expel the bank
from the state; or it is an attempt to raise a revenue
for state purposes, by an imposition on property and
franchises holden under the national government, and
created by that government, for purposes connected
with its own administration. In either view, there
cannot be a clearer case of interference. The bank
cannot exist, nor can any bank established by con-
gress exist, if this right to tax it exists in the state
governments. One or the other must be surrendered;
and a surrender on the part of the government of the
United States would be a giving *330 up of those
fundamental and essential powers without which the

government cannot be maintained. A bank may not
be, and is not, absolutely essential to the existence
and preservation of the government. But it is essential
to the existence and preservation of the government,
that congress should be able to exercise its constitu-
tional powers, at its own discretion, without being
subject to the control of state legislation. The ques-
tion is not, whether a bank be necessary or useful, but
whether congress may not constitutionally judge of
that necessity or utility; and whether, having so
judged and decided, and having adopted measures to
carry its decision into effect, the state governments
may interfere with that decision, and defeat the op-
eration of its measures. Nothing can be plainer than
that, if the law of congress, establishing the bank, be
a constitutional act, it must have its full and complete
effects. Its operation cannot be either defeated or im-
peded by acts of state legislation. To hold otherwise,
would be to declare, that congress can only exercise
its constitutional powers, subject to the controlling
discretion, and under the sufferance, of the state gov-
ernments.

**SHopkinson, for the defendants in error, proposed
three questions for the consideration of the court. 1.
Had congress a constitutional power to incorporate
the bank of the United States? 2. Granting this power
to congress, has the bank, of its own authority, a right
to establish its branches in the several states? 3. Can
the bank, and its branches thus established, claim to
be exempt from the ordinary *331 and equal taxation
of property, as assessed in the states in which they are
placed?

1. The first question has, for many years, divided the
opinions of the first men of our country. He did not
mean to controvert the arguments by which the bank
was maintained, on its original establishment. The
power may now be denied, in perfect consistency
with those arguments. It is agreed, that no such power
is expressly granted by the constitution. It has been
obtained by implication; by reasoning from the 8th
section of the 1st article of the constitution; and as-
serted to exist, not of and by itself, but as an append-
age to other granted powers, as necessary to carry
them into execution. If the bank be not ‘necessary
and proper’ for this purpose, it has no foundation in
our constitution, and can have no support in this
court. But it strikes us, at once, that a power, growing
out of a necessity which may not be permanent, may
also not be permanent. It has relation to circum-
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stances which change; in a state of things which may
exist at one period, and not at another. The argument
might have been perfectly good, to show the neces-
sity of a bank, for the operations of the revenue, in
1791, and entirely fail now, when so many facilities
for money transactions abound, which were wanting
then. That some of the powers of the constitution are
of this fluctuating character, existing, or not, accord-
ing to extraneous circumstances, has been fully rec-
ognised by this court at the present term, in the case
of Sturges v. Crowninshield (ante, p. 122). Necessity
was the plea and justification *332 of the first Bank
of the United States. If the same necessity existed,
when the second was established, it will afford the
same justification; otherwise, it will stand without
justification, as no other is pretended. We cannot, in
making this inquiry, take a more fair and liberal test,
than the report of General Hamilton, the father and
defender of this power. The uses and advantages he
states, as making up the necessity required by the
constitution, are three. 1st. The augmentation of the
active and productive capital of the country, by mak-
ing gold and silver the basis of a paper circulation.
2d. Affording greater facility to the government, in
procuring pecuniary aids; especially, in sudden emer-
gencies; this, he says, is an indisputable advantage of
public banks. 3d. The facility of the payment of
taxes, in two ways; by loaning to the citizen, and
enabling him to be punctual; and by increasing the
quantity of circulating medium, and quickening cir-
culation by bank-bills, easily transmitted from place
to place. If we admit, that these advantages or con-
veniences amount to the necessity required by the
constitution, for the creation and exercise of powers
not expressly given; yet it is obvious, they may be
derived from any public banks, and do not call for a
Bank of the United States, unless there should be no
other public banks, or not a sufficiency of them for
these operations. In 1791, when this argument was
held to be valid and effectual, there were but three
banks in the United States, with limited capitals, and
contracted spheres of operation. Very different is the
case now, when we have a banking capital to a vast
amount, vested in *333 banks of good credit, and so
spread over the country, as to be convenient and
competent for all the purposes enumerated in the ar-
gument. General Hamilton, conscious that his reason-
ing must fail, if the state banks were adequate for his
objects, proceeds to show they were not. Mr. Hopkin-
son particularly examined all the objections urged by
General Hamilton, to the agency of the state banks,
then in existence, in the operations required for the

revenue; and endeavored to show, that they had no
application to the present number, extent and situa-
tion of the state banks; relying only on those of a
sound and unquestioned credit and permanency. He
also contended, that the experience of five years,
since the expiration of the old charter of the Bank of
the United States, has fully shown the competency of
the state banks, to all the purposes and uses alleged as
reasons for erecting that bank, in 1791. The loans to
the government by the state banks, in the emergen-
cies spoken of; the accommodation to individuals, to
enable them to pay their duties and taxes; the creation
of a circulating currency; and the facility of transmit-
ting money from place to place, have all been ef-
fected, as largely and beneficially, by the state banks,
as they could have been done by a bank incorporated
by congress. The change in the country, in relation to
banks, and an experience that was depended upon,
concur in proving, that whatever might have been the
truth and force of the bank argument in 1791, they
were wholly wanting in 1816.

**6*334 2. If this Bank of the United States has been
lawfully created and incorporated, we next inquire,
whether it may, of its own authority, establish its
branches in the several states, without the direction of
congress, or the assent of the states? It is true, that the
charter contains this power, but this avails nothing, if
not warranted by the constitution. This power to es-
tablish branches, by the directors of the bank, must be
maintained and justified, by the same necessity which
supports the bank itself, or it cannot exist. The power
derived from a given necessity, must be coextensive
with it, and no more. We will inquire, 1st. Does this
necessity exist in favor of the branches? 2d. Who
should be the judge of the necessity, and direct the
manner and extent of the remedy to be applied?
Branches are not necessary for any of the enumerated
advantages. Not for pecuniary aids to the govern-
ment; since the ability to afford them must be regu-
lated by the strength of the capital of the parent bank,
and cannot be increased by scattering and spreading
that capital in the branches. Nor are they necessary to
create a circulating medium; for they create nothing;
but issue paper on the faith and responsibility of the
parent bank, who could issue the same quantity, on
the same foundation; the distribution of the notes of
the parent bank can as well be done, and in fact, is
done, by the state banks. Where, then, is that neces-
sity to be found for the branches, whatever may be
allowed to the bank itself? It is undoubtedly true, that
these branches are established with a single view to
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trading, and the profit of the stockholders, and not for
the convenience *335 or use of the government; and
therefore, they are located at the will of the directors,
who represent and regard the interests of the stock-
holders, and are such themselves. If this is the case,
can it be contended, that the state rights of territory
and taxation are to yield for the gains of a money-
trading corporation; to be prostrated at the will of a
set of men who have no concern, and no duty but to
increase their profits? Is this the necessity required by
the constitution for the creation of undefined powers?
It is true, that, by the charter, the government may
require a branch in any place it may designate, but if
this power is given only for the uses or necessities of
the government, then the government only should
have the power to order it. In truth, the directors have
exercised the power, and they hold it, without any
control from the government of the United States;
and, as is now contended, without any control of the
state governments. A most extravagant power to be
vested in a body of men, chosen annually by a very
small portion of our citizens, for the purpose of loan-
ing and trading with their money to the best advan-
tage! A state will not suffer its own citizens to erect a
bank, without its authority, but the citizens of another
state may do so; for it may happen that the state thus
used by the bank for one of its branches, does not
hold a single share of the stock. 2d. But if these
branches are to be supported, on the ground of the
constitutional necessity, and they can have no other
foundation, the question occurs, who should be the
judge of the existence of the necessity, in any pro-
posed case; of the when and the where the power
*336 shall be exercised, which the necessity re-
quires? Assuredly, the same tribunal which judges of
the original necessity on which the bank is created,
should also judge of any subsequent necessity requir-
ing the extension of the remedy. Congress is that tri-
bunal; the only one in which it may be safely trusted;
the only one in which the states to be affected by the
measure, are all fairly represented. If this power be-
longs to congress, it cannot be delegated to the direc-
tors of a bank, any more than any other legislative
power may be transferred to any other body of citi-
zens: if this doctrine of necessity is without any
known limits, but such as those who defend them-
selves by it, may choose, for the time, to give it; and
if the powers derived from it, are assignable by the
congress to the directors of a bank; and by the direc-
tors of the bank to anybody else; we have really spent
a great deal of labor and learning to very little pur-
pose, in our attempt to establish a form of govern-

ment in which the powers of those who govern shall
be strictly defined and controlled; and the rights of
the government secured from the usurpations of
unlimited or unknown powers. The establishment of
a bank in a state, without its assent; without regard to
its interests, its policy or institutions, is a higher exer-
cise of authority, than the creation of the parent bank;
which, if confined to the seat of the government, and
to the purposes of the government, will interfere less
with the rights and policy of the states, than those
wide-spreading branches, planted everywhere, and
influencing all the business of the community. Such
an exercise of *337 sovereign power, should, at least,
have the sanction of the sovereign legislature, to
vouch that the good of the whole requires it, that the
necessity exists which justifies it. But will it be toler-
ated, that twenty directors of a trading corporation,
having no object but profit, shall, in the pursuit of it,
tread upon the sovereignity of the state; enter it,
without condescending to ask its leave; disregard,
perhaps, the whole system of its policy; overthrow its
institutions, and sacrifice its interests?

**7 3. If, however, the states of this Union have sur-
rendered themselves in this manner, by implication,
to the congress of the United States, and to such cor-
porations as the congress, from time to time, may
find it ‘necessary and proper’ to create; if a state may
no longer decide, whether a trading association, with
independent powers and immunities, shall plant itself
in its territory, carry on its business, make a currency
and trade on its credit, raising capitals for individuals
as fictitious as its own; if all this must be granted, the
third and great question in this cause presents itself
for consideration; that is, shall this association come
there with rights of sovereignty, paramount to the
sovereignty of the state, and with privileges pos-
sessed by no other persons, corporations or property
in the state? in other words, can the bank and its
branches, thus established, claim to be exempt from
the ordinary and equal taxation of property, as as-
sessed in the states in which they are placed? As this
overwhelming invasion of state sovereignty is not
warranted by any express clause or grant in the con-
stitution, and never was *338 imagined by any state
that adopted and ratified that constitution, it will be
conceded, that it must be found to be necessarily and
indissolubly connected with the power to establish
the bank, or it must be repelled. The court has always
shown a just anxiety to prevent any conflict between
the federal and state powers; to construe both so as to
avoid an interference, if possible, and to preserve that
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harmony of action in both, on which the prosperity
and happiness of all depend. If, therefore, the right to
incorporate a national bank may exist, and be exer-
cised consistently with the right of the state, to tax the
property of such bank within its territory, the court
will maintain both rights; although some inconven-
ience or diminution of advantage may be the conse-
quence. It is not for the directors of the bank to say,
you will lessen our profits by permitting us to be
taxed; if such taxation will not deprive the govern-
ment of the uses it derives from the agency and op-
erations of the bank. The necessity of the government
is the foundation of the charter; and beyond that ne-
cessity, it can claim nothing in derogation of state
authority. If the power to erect this corporation were
expressly given in the constitution, still, it would not
be construed to be an exclusion of any state right, not
absolutely incompatible and repugnant. The states
need no reservation or acknowledgment of their right;
all remain that are not expressly prohibited, or neces-
sarily excluded; and this gives our opponents the
broadest ground they can ask. The right now assailed
by the bank, is the right of taxing property within the
territory of *339 This is the highest attribute of sov-
ereignty, the right to raise revenue; in fact, the right
to exist; without which no other right can be held or
enjoyed. The general power to tax is not denied to the
states, but the bank claims to be exempted from the
operation of this power. If this claim is valid, and to
be supported by the court, it must be, either, 1. From
the nature of the property: 2. Because it is a bank of
the United States: 3. From some express provision of
the constitution: or 4. Because the exemption is in-
dispensably necessary to the exercise of some power
granted by the constitution.

**8 Ist. There is nothing in the nature of the property
of bank-stock that exonerates it from taxation. It has
been taxed, in some form, by every state in which a
bank has been incorporated; either annually and di-
rectly, or by a gross sum paid for the charter. The
United States have not only taxed the capital or stock
of the state banks, but their business also, by impos-
ing a duty on all notes discounted by them. The bank
paid a tax for its capital; and exery man who deals
with the bank, by borrowing, paid another tax for the
portion of the same capital he borrowed. This species
of property, then, so far from having enjoyed any
exemption from the calls of the revenue, has been
particularly burdened; and been thought a fair subject
of taxation both by the federal and state governments.

2d. Is it then exempt, as being a bank of the United
States? How is it such? In name only. Just as the
Bank of Pennsylvania, or the Bank of Maryland,
*340 are banks of those states. The property of the
bank, real or personal, does not belong to the United
States only, as a stockholder, and as any other stock-
holders. The United States might have the same in-
terest in any other bank, turnpike or canal company.
So far as they hold stock, they have a property in the
institution, and no further; so long, and no longer.
Nor is the direction and management of the bank un-
der the control of the United States. They are repre-
sented in the board by the directors appointed by
them, as the other stockholders are represented by the
directors they elect. A director of the government has
no more power or right than any other director. As to
the control the government may have over the con-
duct of the bank, by its patronage and deposits, it is
precisely the same it might have over any other bank,
to which that patronage would be equally important.
Strip it of its name, and we find it to be a mere asso-
ciation of individuals, putting their money into a
common stock, to be loaned for profit, and to divide
the gains. The government is a partner in the firm, for
gain also; for, except a participation of the profits of
the business, the government could have every other
use of the bank, without owning a dollar in it. It is
not, then, a bank of the United States, if by that we
mean, an institution belonging to the government,
directed by it, or in which it has a permanent, indis-
soluble interest. The convenience it affords in the
collection and distribution of the revenue, is collat-
eral, secondary, and may be transferred at pleasure to
any other bank. It forms no part of the construction
*341 or character of this bank; which, as to all its
rights and powers, would be exactly what it now is, if
the government was to seek and obtain all this con-
venience from some other source; if the government
were to withdraw its patronage, and sell out its stock.
How, then, can such an institution claim the immuni-
ties of sovereignty; nay, that sovereignty does not
possess? for a sovereign who places his property in
the territory of another sovereign, submits it to the
demands of the revenue, which are but justly paid, in
return for the protection afforded to the property.
General Hamilton, in his report on this subject, so far
from considering the bank a public institution, con-
nected with, or controlled by, the government, holds
it to be indispensable that it should not be so. It must
be, says he, under private, not public, direction; under
the guidance of individual interest, not public policy.
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Still, he adds, the state may be holder of part of its
stock; and consequently (what? it becomes a public
property? no!), a sharer of the profits. He traces no
other consequenee to that circumstance. No rights are
founded on it; no part of its utility or necessity arises
from it. Can an institution, then, purely private, and
which disclaims any public character, be clothed with
the power and rights of the government, and demand
subordination from the state government, in virtue of
the federal authority, which it undertakes to wield at
its own will and pleasure? Shall it be private, in its
direction and interests; public, in its rights and privi-
leges: a trading money-lender, in its business; an un-
controlled sovereign, in its powers? If the whole
bank, with all its property and business, *342 be-
longed to the United States, it would not, therefore,
be exempted from the taxation of the states. To this
purpose, the United States and the several states must
be considered as sovereign and independent; and the
principle is clear, that a sovereign putting his prop-
erty within the territory and jurisdiction of another
sovereign, and of course, under his protection, sub-
mits it to the ordinary taxation of the state, and must
contribute fairly to the wants of the revenue. In other
words, the jurisdiction of the state extends over all its
territory, and everything within or upon it, with a few
known exceptions. With a view to this principle, the
constitution has provided for those cases in which it
was deemed necessary and proper to give the United
States jurisdiction within a state, in exclusion of the
state authority; and even in these cases, it will be
seen, it cannot be done, without the assent of the
state. For a seat of government, for forts, arsenals,
dock-yards, &c., the assent of the state to surrender
its jurisdiction is required; but the bank asks no con-
sent, and is paramount to all state authority, to all the
rights of territory, and demands of the public reve-
nue. We have not been told, whether the banking-
houses of this corporation, and any other real estate it
may acquire, for the accommodation of its affairs, are
also of this privileged order of property. In principle,
it must be the same; for the privilege, if it exists, be-
longs to the corporation, and must cover equally all
its property. It is understood, that a case was lately
decided by the supreme court of Pennsylvania, and
from which no appeal has been taken, on the part of
the United *343 States, to this court, to show that
United States property, as such, has no exemption
from state taxation. A fort, belonging to the federal
government, near Pittsburgh, was sold by public auc-
tion; the usual auction duty was claimed, and the
payment resisted, on the ground, that none could be

exacted from the United States. The court decided
otherwise. In admitting Louisiana into the Union, and
so, it is believed, with all the new states, it is ex-
pressly stipulated, ‘that no taxes shall be imposed on
lands, the property of the United States.” There can,
then, be no pretence, that bank property, even belong-
ing to the United States, is, on that account, exoner-
ated from state taxation.™

EN4 See Roach v. Philadelphia County, 2
Am. L.J. 444; United v. Weise, 3 Wall. Jr.
C.C.72,79.

**9 3d. If, then, neither the nature of the property,
nor the interest the United States may have have in
the bank, will warrant the exemption claimed, is there
anything expressed in the constitution, to limit and
control the state right of taxation, as now contended
for? We find but one limitation to this essential right,
of which the states were naturally and justly most
jealous. In the 10th section of the 1st article, it is de-
clared, that ‘no state shall, without the consent of
congress, lay any imposts or duties on imports or
exports, except what may be absolutely necessary for
executing its inspection laws;’ and there is a like pro-
hibition to laying any duty of tonnage. Here, then, is
the whole restriction or limitation, attempted to be
imposed by the constitution, on the power of the
states to raise revenue, drecisely in the same manner,
from the same subjects, and to the same extent, that
any sovereign and independent *344 state may do;
and it never was understood by those who made, or
those who received, the constitution, that any further
restriction ever would, or could, be imposed. This
subject did not escape either the assailants or the de-
fenders of our form of government; and their argu-
ments and commentaries upon the instrument ought
not to be disregarded, in fixing its construction. It
was foreseen, and objected by its opponents, that
under the general sweeping power given to congress,
‘to make all laws which shall be necessary and
proper, for carrying into execution the foregoing
powers,” &c., the states might be exposed to great
dangers, and the most humiliating and oppressive
encroachments, particularly in this very matter of
taxation. By referring to the Federalist, the great
champion of the constitution, the objections will be
found stated, together with the answers to them. It is
again and again replied, and most solemnly asserted,
to the people of these United States, that the right of
taxation in the states is sacred and inviolable, with
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‘the sole exception of duties on imports and exports;’
that ‘they retain the authority in the most absolute
and unqualified sense; and that an attempt on the part
of the national government to abridge them in the
exercise of it, would be a violent assumption of
power, unwarranted by any article or clause of its
constitution.” With the exception mentioned, the fed-
eral and state powers of taxation are declared to be
concurrent; and if the United States are justified in
taxing state banks, the same equal and concurrent
authority will justify the state in taxing the Bank of
the United States, or any *345 other bank.™® The
author begins No. 34, by saying, ‘I flatter myself it
has been clearly shown, in my last number, that the
particular states, under the proposed constitution,
would have co-equal authority with the Union, in the
article of revenue, except as to duties on imports.’
Under such assurances from those who made, who
recommended, and carried, the constitution, and who
were supposed best to understand it, was it received
and adopted by the people of these United States; and
now, after a lapse of nearly thirty years, they are to be
informed, that all this is a mistake, all these assur-
ances are unwarranted, and that the federal govern-
ment does possess most productive and important
powers of taxation, neither on imports, exports or
tonnage, but strictly internal, which are prohibited to
the states. The question then was, whether the United
States should have any command of the internal
revenue; the pretension now is, that they shall enjoy
exclusively the best portion of it. The question was
then quieted, by the acknowledgment of a co-equal
right; it is now to be put at rest, by the prostration of
the state power. The federal government is to hold a
power by implication, and ingenious inference from
general words in the constitution, which it can hardly
be believed would have been suffered in an express
grant. If, then, the people were not deceived, when
they were told that, with the exceptions mentioned,
the state right of taxation is sacred and inviolable;
and it be also true, *346 that the Bank of the United
States cannot exist under the evercise of that right,
the consequence ought to be, that the bank must not
exist; for if it can live only by the destruction of such
a right-if it can live only by the exercise of a power,
which this court solemnly declared to be a “violent
assumption of power, unwarranted by any clause in
the constitution’-we cannot hesitate to say, let it not
live.

FNS Letters of Publius, or The Federalist,
Nos. 31-36.

**10 But, in truth, this is not the state of the contro-
versy. No such extremes are presented for our choice.
We only require, that the bank shall not violate state
rights, in establishing itself, or its branches; that it
shall be submitted to the jurisdiction and laws of the
state, in the same manner with other corporations and
other property; and all this may be done, without ru-
ining the institution, or destroying its national uses.
Its profits will be diminished, by contributing to the
revenue of the state; and this is the whole effect that
ought, in a fair and liberal spirit of reasoning, to be
anticipated. But, at all events, we show, on the part of
the state, a clear, general, absolute and unqualified
right of taxation (with the exception stated); and pro-
test against such a right being made to yield to impli-
cations and obscure constructions of indefinite
clauses in the constitution. Such a right must not be
defeated, by doubtful pretensions of power, or argu-
ments of convenience or policy to the government;
much less to a private corporation. It is not a little
alarming, to trace the progress of this argument. 1.
The power to raise the bank is founded on no provi-
sion of the constitution that has the most distant allu-
sion to such an *347 institution; there is not a word in
that instrument that would suggest the idea of a bank,
to the most fertile imagination; but the bank is cre-
ated by implication and construction, made out by a
very subtle course of reasoning; then, by another im-
plication, raised on the former, the bank, this creature
of construction, claims the right to enter the territory
of a state, without its assent; to carry on its business,
when it pleases, and where it pleases, against the will,
and perhaps, in contravention of the policy, of the
sovereign owner of the soil. Having such great suc-
cess in the acquirement of implied rights, the experi-
ment is now pushed further; and not contented with
having obtained two rights in this extraordinary way,
the fortunate adventurer assails the sovereignty of the
state, and would strip from it its most vital and essen-
tial power. It is thus with the famous fig tree of India,
whose branches shoot from the trunk to a consider-
able distance; then drop upon the earth, where they
take root and become trees, from which also other
branches shoot, and plant and propagate and extend
themselves in the same way, until gradually a vast
surface is covered, and everything perishes in the
spreading shade.

What have we opposed to these doctrines, so just and
reasonable? Distressing inconveniences, ingeniously
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contrived; supposed dangers; fearful distrusts; antici-
pated violence and injustice from the states, and con-
sequent ruin to the bank. A right to tax, is a right to
destroy, is the whole amount of the argument, how-
ever varied by ingenuity, or embellished by elo-
quence. It is said, the states will abuse the power; and
its exercise will *348 produce infinite inconvenience
and embarrassment to the bank. Now, if this were
true, it cannot help our opponents; because, if the
states have the power contended for, this court cannot
take it from them, under the fear that they may abuse
it; nor, indeed, for its actual abuse; and if they have it
not, they may not use it, however moderately and
discreetly. Nor is there any more force in the argu-
ment, that the bank property will be subjected to
double or treble taxation. Each state will tax only the
capital really employed in it; and it is always in the
power of the bank, to show how its capital is distrib-
uted. But it is feared, the capital in a state may be
taxed in gross; and the individual stockholders also
taxed for the same stock. Is this common case of a
double taxation of the same article, to be a cause of
alarm now? Our revenue laws abound with similar
cases; they arise out of the very nature of our double
government. So says the Federalist; and it is the first
time it has been the ground of complaint. Poll taxes
are paid to the federal and state governments; li-
censes to retail spirits; land taxes; and the whole
round of internal duties, over which both govern-
ments have a concurrent, and, until now, it was sup-
posed, a co-equal right. Were not the state banks
taxed by the federal, and also by the state govern-
ments; in some, by a bonus for the charter; in others,
directly and annually? The circumstance, that the
taxes go to different governments, in these cases, is
wholly immaterial to those who pay; unless it is, that
it increases the danger of excess and oppression. It is
justly remarked, on this subject, by *349 the Federal-
ist, that our security from excessive burdens on any
source of revenue, must be found in mutual forbear-
ance and discretion in the use of the power; this is the
only security, and the authority of this court can add
nothing to it. When that fails, there is an end to the
confederation, which is founded on a reasonable and
honorable confidence in each other.

**11 It has been most impressively advanced, that
the states, under pretence of taxing, may prohibit and
expel the banks; ships, about to sail, and armies on
power, they may tax munitions of war; to; who, in
their 31st number, treat it very properly. Surely, their
march; nay, the spirit of the court is to be aroused by

the fear that judicial proceedings will also come un-
der this all-destroying power. Loans may be delayed
for stamps, and the country ruined for the want of the
money. But whenever the states shall be in a disposi-
tion to uproot the general government, they will take
more direct and speedy means; and until they have
this disposition, they will not use these. What power
may not be abused; and whom or what shall we trust,
if we guard, ourselves with this extreme caution? The
common and daily intercourse between man and
man; all our relations in society, depend upon a rea-
sonable confidence in each other. It is peculiarly the
basis of our confederation, which lives not a moment,
after we shall coase to trust each other. If the two
governments are to regard each other as enemies,
seeking opportunities of injury and distress, they will
not long continue friends. This sort of timid reason-
ing about the powers of the government, has not es-
caped the authors so often alluded *350 to; who, in
their 31st number, treat it very properly. Surely, the
argument is as strong against giving to the United
States the power to incorporate a bank with branches.
What may be more easily, or more extensively
abused; and what more powerful engine can we
imagine to be brought into operation against the
revenues and rights of the states? If the federal gov-
ernment must have a bank for the purposes of its
revenue, all collision will be avoided, by establishing
the parent bank in its own district, where it holds an
exclusive jurisdiction; and planting its branches in
such states as shall assent to it; and using state banks,
where such assent cannot be obtained. Speaking prac-
tically, and by our experience, it may be safely as-
serted, that all the uses of the bank to the government
might be thus obtained. Nothing would be wanting
but profits and large dividends to the stockholders,
which are the real object in this contest. Whatever
may be the right of the United States to establish a
bank, it cannot be better than that of the states. Their
lawful power to incorporate such institutions has
never yet been questioned; whatever may be in re-
serve for them, when it may be found ‘necessary and
proper’ for the interests of the national bank to crush
the state institutions, and curtail the state authority.
Granting, that these rights are equal in the two gov-
ernments; and that the sovereignty of the state, within
its territory, over this subject, is but equal to that of
the United States; and that all sovereign power re-
mains undiminished in the states, except in those
cases in which it has, by the constitution, been *351
expressly and exclusively transferred to the United
States: the sovereign power of taxation (except on
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foreign commerce) being, in the language of the Fed-
eralist, co-equal to the two governments; it follows,
as a direct and necessary consequence, that having
equal powers to erect banks, and equal powers of
taxation on property of that description, being neither
imports, exports or tonnage, whatever jurisdiction the
federal government may exercise in this respect, over
a bank created by a state, any state may exercise over
a bank created by the United States. Now, the federal
government has assumed the right of taxing the state
banks, precisely in the manner in which the state of
Maryland has proceeded against the Bank of the
United States; and as this right has never been re-
sisted or questioned, it may be taken to be admitted
by both parties; and must be equal and common to
both parties, or the fundamental principles of our
confederation have been strangely mistaken, or are to
be violently overthrown. It has also been suggested,
that the bank may claim a protection from this tax,
under that clause of the constitution, which prohibits
the states from passing laws, which shall impair the
obligation of contracts. The charter is said to be the
contract between the government and the stockhold-
ers; and the interests of the latter will be injured by
the tax which reduces their profits. Many answers
offer themselves to this agreement. In the first place,
the United States cannot, either by a direct law, or by
a contract with a third party, take away any right
from the states, not granted by the constitution; they
*352 cannot do, collaterally and by implication, what
cannot be done directly. Their contracts must con-
form to the constitution, and not the constitution to
their contracts. If, therefore, the states have, in some
other way, parted with this right of taxation, they
cannot be deprived of it, by a contract between other
parties. Under this doctrine, the United States might
contract away every right of every state; and any at-
tempt to resist it, would be called a violation of the
obligations of a contract. Again, the United States
have no more right to violate contracts than the
states, and surely, they never imagined they were
doing so, when they taxed so liberally the stock of the
state banks. Again, it might as well be said, that a tax
on real estate, imposed after a sale of it, and not then
perhaps contemplated, or new duties imposed on
merchandise, after it is ordered, violate the contract
between the vendor and the purchaser, and dimin-
ishes the value of the property. In fact, all contracts in
relation to property, subject to taxation, are presumed
to have in view the probability or possibility that they
will be taxed; and the happening of the event never
was imagined to interfere with the contract, or its

lawful obligations.

**12 The Attorney-General, for the plaintiff in error,
argued: 1. That the power of congress to create a
bank ought not now to be questioned, after its exer-
cise ever since the establishment of the constitution,
sanctioned by every department of the government:
by the legislature, in the charter of the bank, and
other laws connected with the incorporation; by the
*353 executive, in its assent to those laws; and by the
Jjudiciary, in carrying them into effect. After a lapse
of time, and so many concurrent acts of the public
authorities, this exercise of power must be considered
as ratified by the voice of the people, and sanctioned
by precedent. In the exercise of criminal judicature,
the question of constitutionality could not have been
overlooked by the courts, who have so often inflicted
punishment for acts which would be no crimes, if
these laws were repugnant to the fundamental law.

2. The power to establish such a corporation is im-
plied, and involved in the grant of specific powers in
the constitution; because the end involves the means
necessary to carry it into effect. A power without the
means to use it, is a nullity. But we are not driven to
seek for this power in implication: because the con-
stitution, after enumerating certain specific powers,
expressly gives to congress the power ‘to make all
laws which shall be necessary and proper for carrying
into execution the foregoing powers, and all other
powers vested by this constitution in the government
of the United States, or or in any department or offi-
cer thereof.’ If, therefore, the act of congress estab-
lishing the bank was necessary and proper to carry
into execution any one or more of the enumerated
powers, the authority to pass it is expressly delegated
to congress by the constitution. We contend, that it
was necessary and proper to carry into execution sev-
eral of the enumerated powers, such as the powers of
levying and collecting taxes throughout this widely-
extended empire; of paying *354 the public debts,
both in the United States and in foreign countries; of
borrowing money, at home and abroad; of regulating
commerce with foreign nations, and among the sev-
eral states; of raising and supporting armies and a
navy; and of carrying on war. That banks, dispersed
throughout the country, are appropriate means of
carrying into execution all these powers, cannot be
denied. Our history furnishes abundant experience of
the utility of a national bank as an instrument of fi-
nance. It will be found in the aid derived to the public
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cause from the Bank of North America, established
by congress, during the war of the revolution; in the
great utility of the former Bank of the United States;
and in the necessity of resorting to the instrumentality
of the banks incorporated by the states, during the
interval between the expiration of the former charter
of the United States Bank, in 1811, and the estab-
lishment of the present bank in 1816; a period of war,
the calamities of which were greatly aggravated by
the want of this convenient instrument of finance.
Nor is it required, that the power of establishing such
a moneyed corporation should be indispensably nec-
essary to the execution of any of the specified powers
of the government. An interpretation of this clause of
the constitution, so strict and literal, would render
every law which could be passed by congress uncon-
stitutional; for of no particular law can it be predi-
cated, that it is absolutely and indispensably neces-
sary to carry into effect any of the specified powers;
since a different law might be imagined, which could
be enacted, tending to the same object, though *355
not equally well adapted to attain it. As the inevitable
consequence of giving this very restricted sense to
the word ‘necessary,” would be to annihilate the very
powers it professes to create; and as so gross an ab-
surdity cannot be imputed to the framers of the con-
stitution, this interpretation must be rejected.

**13 Another not less inadmissible consequence of
this construction is, that it is fatal to the permanency
of the constitutional powers; it makes them depend-
ent for their being, on extrinsic circumstances, which,
as these are perpetually shifting and changing, must
produce correspondent changes in the essence of the
powers on which they depend. But surely, the consti-
tutionality of any act of congress cannot depend upon
such circumstances. They are the subject of legisla-
tive discretion, not of judicial cognisance. Nor does
this position conflict with the doctrine of the court in
Sturges v. Crown-inshield (ante, p. 122). The court
has not said, in that case, that the powers of congress
are shifting powers, which may or may not be consti-
tutionally exercised, according to extrinsic or tempo-
rary circumstances; but it has merely determined, that
the power of the state legislatures over the subject of
bankruptcies is subordinate to that of congress on the
same subject, and cannot be exercised so as to con-
flict with the uniform laws of bankruptcy throughout
the Union which congress may establish. The power,
in this instance, resides permanently in congress,
whether it chooses to exercise it or not; but its exer-
cise on the part of the states *356 is precarious, and

dependent, in certain respects, upon its actual exer-
cise by congress. The convention well knew that it
was utterly vain and nugatory, to give to congress
certain specific powers, without the means of enforc-
ing those powers. The auxiliary means, which are
necessary for this purpose, are those which are useful
and appropriate to produce the particular end. ‘Nec-
essary and proper’ are, then, equivalent to needful
and adapted; such is the popular sense in which the
word necessary is sometimes used. That use of it is
confirmed by the best authorities among lexicogra-
phers; among other definitions of the word ‘neces-
sary,” Johnson gives ‘needful;” and he defines ‘need,’
the root of the latter, by the words, ‘want, occasion.’
Is a law, then, wanted, is there occasion for it, in or-
der to carry into execution any of the enumerated
powers of the national government; congress has the
power of passing it. To make a law constitutional,
nothing more is necessary than that it should be fairly
adapted to carry into effect some specific power
given to congress. This is the only interpretation
which can give effect to this vital clause of the con-
stitution; and being consistent with the rules of the
language, is not to be rejected, because there is an-
other interpretation, equally consistent with the same
rules, but wholly inadequate to convey what must
have been the intention of the convention. Among the
multitude of means to carry into execution the pow-
ers expressly given to the national government, con-
gress is to select, from time to time, such as are most
fit for the purpose. It would have been impossible
*357 to enumerate them all in the constitution; and a
specification of some, omitting others, would have
been wholly useless. The court, in inquiring whether
congress had made a selection of constitutional
means, is to compare the law in question with the
powers it is intended to carry into execution; not in
order to ascertain whether other or better means
might have been selected, for that is the legislative
province, but to see whether those which have been
chosen have a natural connection with any specific
power; whether they are adapted to give it effect;
whether they are appropriate means to an end. It can-
not be denied, that this is the character of the Bank of
the United States. But it is said, that the government
might use private bankers, or the banks incorporated
by the states, to carry on their fiscal operations. This,
however, presents a mere question of political expe-
diency, which, it is repeated, is exclusively for legis-
lative consideration; which has been determined by
the legislative wisdom; and cannot be reviewed by
the court.
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**14 It is objected, that this act creates a corporation;
which, being an exercise of a fundamental power of
sovereignty, can only be claimed by congress, under
their grant of specific powers. But to have enumer-
ated the power of establishing corporations, among
the specific powers of congress, would have been to
change the whole plan of the constitution; to destroy
its simplicity, and load it with all the complex details
of a code of private jurisprudence. The power of es-
tablishing corporations is not one of the ends of gov-
ernment; it is only a class of means for accomplishing
its ends. An enumeration *358 of this particular class
of means, omitting all others, would have been a use-
less anomaly in the constitution. It is admitted, that
this is an act to sovereignty, and so is any other law;
if the authority of establishing corporations be a sov-
ereign power, the United States are sovereign, as to
all the powers specifically given to their government,
and as to all others necessary and proper to carry into
effect those specified. If the power of chartering a
corporation be necessary and proper for this purpose,
congress has it to an extent as ample as any other
sovereign legislature. Any government of limited
sovereignty can create corporations only with refer-
ence to the limited powers that government pos-
sesses. The inquiry then reverts, whether the power
of incorporating a banking company, be a necessary
and proper means of executing the specific powers of
the national government. The immense powers incon-
testably given, show that there was a disposition, on
the part of the people, to give ample means to carry
those powers into effect. A state can create a corpora-
tion, in virtue of its sovereignty, without any specific
authority for that purpose, conferred in the state con-
stitutions. The United States are sovereign as to cer-
tain specific objects, and may, therefore, erect a cor-
poration for the purpose of effecting those objects. If
the incorporating power had been expressly granted
as an end, it would have conferred a power not in-
tended; if granted as a means, it would have con-
ferred nothing more than was before given by neces-
sary implication.

Nor does the rule of interpretation we contend for,
sanction any usurpation, on the part of the national
government; since, if the argument be, that the *359
implied powers of the constitution may be assumed
and exercised, for purposes not really connected with
the powers specifically granted, under color of some
imaginary relation between them, the answer is, that

this is nothing more than arguing from the abuse of
constitutional powers, which would equally apply
against the use of those that are confessedly granted
to the national government; that the danger of the
abuse will be checked by the judicial department,
which, by comparing the means with the proposed
end, will decide, whether the connection is real, or
assumed as the pretext for the usurpation of powers
not belonging to the government; and that, whatever
may be the magnitude of the danger from this quar-
ter, it is not equal to that of annihilating the powers of
the government, to which the opposite doctrine
would inevitably tend.

**15 3. If, then, the establishment of the parent bank
itself be constitutional, the right to establish the
branches of that bank in the different states of the
Union follows, as an incident of the principal power.
The expediency of this ramification, congress is
alone to determine. To confine the operation of the
bank to the district of Columbia, where congress has
the exclusive power of legislation, would be as ab-
surd as to confine the courts of the United States to
this district. Both institutions are wanted, wherever
the administration of justice, or of the revenue, is
wanted. The right, then, to establish these branches,
is a necessary part of the means. This right is not
delegated by congress to the parent bank. The act of
congress for the establishment of offices of discount
*360 and deposit, leaves the time and place of their
establishment to the directors, as a matter of detail.
When established, they rest, not on the authority of
the parent bank, but on the authority of congress.

4. The only remaining question is, whether the act of
the state of Maryland, for taxing the bank thus incor-
porated, be repugnant to the constitution of the
United States? We insist, that any such tax, by au-
thority of a state, would be unconstitutional, and that
this act is so, from its peculiar provisions. But it is
objected, that, by the 10th amendment of the consti-
tution, all powers not expressly delegated to the
United States, nor prohibited to the states, are re-
served to the latter. It is said, that this being neither
delegated to the one, nor prohibited to the other, must
be reserved: and it is is also said, that the only prohi-
bition on the power of state taxation, which does ex-
ist, excludes this case, and thereby leaves it to the
original power of the states. The only prohibition is,
as to laying any imposts, or duties on imports and
exports, or tonnage duty, and this, not being a tax of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 16

17U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579, 4 Wheat. 316, 4 A.F.T.R. 4491, 42 Cont.Cas.Fed. (CCH) P

77,296
(Cite as: 17 U.S. 316, 1819 WL 2135 (U.S.Md.))

that character, is said not to be within the terms of the
prohibition; and consequently, it remains under the
authority of the states. But we answer, that this does
not contain the whole sum of constitutional restric-
tions on the authority of the states. There is another
clause in the constitution, which has the effect of a
prohibition on the exercise of their authority, in nu-
merous cases. The 6th article of the constitution of
the United States declares, that the laws made in pur-
suance of it, ‘shall be the supreme law of the land,
anything in the constitution, or laws of *361 any state
to the contrary notwithstanding.” By this declaration,
the states are prohibited from passing any acts which
shall be repugnant to a law of the United States. The
court has already instructed us in the doctrine, that
there are certain powers, which, from their nature, are
exclusively vested in congress.™ So, we contend
here, that the only ground on which the constitution-
ality of the bank is maintainable, excludes all inter-
ference with the exercise of the power by the states.
This ground is, that the bank, as ordained by con-
gress, is an instrument to carry into execution its
specified powers; and in order to enable this instru-
ment to operate effectually, it must be under the di-
rection of a single head. It cannot be interfered with,
or controlled in any manner, by the states, without
putting at hazard the accomplishment of the end, of
which it is but a means. But the asserted power to tax
any of the institutions of the United States, presents
directly the question of the supremacy of their laws
over the state laws. If this power really exists in the
states, its natural and direct tendency is to annihilate
any power which belongs to congress, whether ex-
press or implied. All the powers of the national gov-
ernment are to be executed in the states, and through-
out the states; and if the state legislatures can tax the
instruments by which those powers are executed,
they may entirely defeat the execution of the powers.
If they may tax an institution of finance, they may tax
the proceedings in the courts of the United States. If
they may *362 tax to one degree, they may tax to any
degree; and nothing but their own discretion can im-
pose a limit upon this exercise of their authority.
They may tax both the bank and the courts, so as to
expel them from the states. But, surely, the framers of
the constitution did not intend, that the exercise of all
the powers of the national government should depend
upon the discretion of the state governments. This
was the vice of the former confederation, which it
was the object of the new constitution to eradicate. It
is a direct collision of powers between the two gov-
ernments. Congress says, there shall be a branch of

the bank in the state of Maryland; that state says,
there shall not. Which power is supreme? Besides,
the charter, which is a contract between the United
States and the corporation, is violated by this act of
Maryland. A new condition is annexed by a sover-
eignty which was no party to the contract. The fran-
chise, or corporate capacity, is taxed by a legislature,
between whom and the object of taxation there is no
political connection.

FN6 See Sturges v. Crowninshield, ante, p.
122.

**]6Jones, for the defendants in error, contended: 1.
That this was to be considered as an open question,
inasmuch as it had never before been submitted to
judicial determination. The practice of the govern-
ment, however inveterate, could never be considered
as sanctioning a manifest usurpation; still less, could
the practice, under a constitution of a date so recent,
be put in competition with the contemporaneous ex-
position of its illustrious authors, as recorded for our
instruction, in the ‘Letters of Publius,” *363 or the
Federalist. The interpretation of the constitution,
which was contended for by the state of Maryland,
would be justified from that text-book, containing a
commentary, such as no other age or nation fur-
nishes, upon its public law.

It is insisted, that the constitution was formed and
adopted, not by the people of the United States at
large, but by the people of the respective states. To
suppose, that the mere proposition of this fundamen-
tal law threw the American people into one aggregate
mass, would be to assume what the instrument itself
does not profess to establish. It is, therefore, a com-
pact between the states, and all the powers which are
not expressly relinquished by it, are reserved to the
states. We admit, that the 10th amendment to the
constitution is merely declaratory; that it was adopted
ex abundanti cautela; and that with it, nothing more
is reserved, than would have been reserved without it.
But it is contended, on the other side, that not only
the direct powers, but all incidental powers, partake
of the supreme power, which is sovereign. This is an
inherent sophism in the opposite argument, which
depends on the conversion and ambiguity of terms.
What is meant by sovereign power? It is modified by
the terms of the grant under which it was given. They
do not import sovereign power, generally, but sover-
eign power, limited to particular cases; and the ques-
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tion again recurs, whether sovereign power was given
in this particular case. Is it true, that by conferring
sovereign powers on a limited, delegated govern-
ment, sovereign means are also granted? Is there no
restriction *364 as to the means of exercising a gen-
eral power? Sovereignty was vested in the former
confederation, as fully as in the present national gov-
ernment. There was nothing which forbade the old
confederation from taxing the people, except that
three modes of raising revenue were pointed out, and
they could resort to no other. All the powers given to
congress, under that system, except taxation, operated
as directly on the people, as the powers given to the
present government. The constitution does not pro-
fess to prescribe the ends merely for which the gov-
ernment was instituted, but also to detail the most
important means by which they were to be accom-
plished. ‘To levy and collect taxes,” ‘to borrow
money,” ‘to pay the public debts,” ‘to raise and sup-
port armies,” ‘to provide and maintain a navy,’ are
not the ends for which this or any other just govern-
ment is established. If a banking corporation can be
said to be involved in either of these means, it must
be as an instrument to collect taxes, to borrow
money, and to pay the public debts. Is it such an in-
strument? It may, indeed, facilitate the operation of
other financial institutions; but in its proper and natu-
ral character, it is a commercial institution, a partner-
ship, incorporated for the purpose of carrying on the
trade of banking. But we contend, that the govern-
ment of the United States must confine themselves, in
the collection and expenditure of revenue, to the
means which are specifically enumerated in the con-
stitution, or such auxiliary means as are naturally
connected with the specific means. But what natural
connection is there between *365 the collection of
taxes, and the incorporation of a company of bank-
ers? Can it possibly be said, that because congress is
invested with the power of raising and supporting
armies, that it may give a charter of monopoly to a
trading corporation, as a bounty for enlisting men? Or
that, under its more analogous power of regulating
commerce, it may establish an East or a West India
company, with the exclusive privilege of trading with
those parts of the world? Can it establish a corpora-
tion of farmers of the revenue, or burden the internal
industry of the states with vexatious monopolies of
their staple productions? There is an obvious distinc-
tion between those means which are incidental to the
particular power, which follow as a corollary from it,
and those which may be arbitrarily assumed as con-
venient to the execution of the power, or usurped

under the pretext of necessity.

**17 For example, the power of coining money im-
plies the power of establishing a mint. The power of
laying and collecting taxes implies the power of regu-
lating the mode of assessment and collection, and of
appointing revenue officers; but it does not imply the
power of establishing a great banking corporation,
branching out into every district of the country, and
inundating it with a flood of paper-money. To derive
such a tremendous authority from implication, would
be to change the subordinate into fundamental pow-
ers; to make the implied powers greater than those
which are expressly granted; and to change the whole
scheme and theory of the government. It is well
known, that many of the powers which are expressly
*366 granted to the national government in the con-
stitution, were most reluctantly conceded by the peo-
ple, who were lulled into confidence, by the assur-
ances of its advocates, that it contained no latent am-
biguity, but was to be limited to the literal terms of
the grant: and in order to quiet all alarm, the 10th
article of amendments was added, declaring ‘that the
powers not delegated to the United States by the con-
stitution, nor prohibited by it to the states, are re-
served to the states respectively, or to the people.” It
would seem, that human language could not furnish
words less liable to misconstruction! But it is con-
tended, that the powers expressly granted to the na-
tional government in the constitution, are enlarged to
an indefinite extent, by the sweeping clause, authoriz-
ing congress to make all laws which shall be neces-
sary and proper for carrying into execution the pow-
ers expressly delegated to the national government,
or any of its departments or officers. Now, we insist,
that this clause shows that the intention of the con-
vention was, to define the powers of the government
with the utmost precision and accuracy. The creation
of a sovereign legislature, implies an authority to pass
laws to execute its given powers. This clause is noth-
ing more than a declaration of the authority of con-
gress to make laws, to execute the powers expressly
granted to it, and the other departments of the gov-
ernment. But the laws which they are authorized to
make, are to be such as are necessary and proper for
this purpose. No terms could be found in the lan-
guage, more absolutely excluding a general and
unlimited discretion than *367 these. It is not ‘neces-
sary or proper,” but ‘necessary and proper.” The
means used must have both these qualities. It must
be, not merely convenient-fit-adapted-proper, to the
accomplishment of the end in view; it must likewise
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be necessary for the accomplishment of that end.
Many means may be proper, which are not necessary;
because the end may be attained without them. The
word ‘necessary,” is said to be a synonyme of ‘need-
ful” But both these words are defined ‘indispensably
requisite;’ and, most certainly, this is the sense in
which the word ‘necessary’ is used in the constitu-
tion. To give it a more lax sense, would be to alter the
whole character of the government as a sovereignty
of limited powers. This is not a purpose for which
violence should be done to the obvious and natural
sense of any terms, used in an instrument drawn up
with great simplicity, and with extraordinary preci-
sion. The only question, then, on this branch of the
argument, will be, whether the establishment of a
banking corporation be indispensably requisite to
execute any of the express powers of the govern-
ment? So far as the interest of the United States is
concerned, as partners of this company of bankers, or
so far as the corporation may be regarded as an ex-
ecutive officer of the government, acquiring real and
personal property in trust for the use of the govern-
ment, it may be asked, what right the United States
have to acquire property of any kind, except that pur-
chased by the consent of the legislature of the state in
which such property may be, for the erection of forts,
magazines, &c.; and ships or munitions *368 of war,
constructed or purchased by the United States, and
the public treasure? Their right of acquiring property
is absolutely limited to the subjects specified, which
were the only means, of the nature of wealth or prop-
erty, with which the people thought it necessary to
invest them. The people never intended they should
become bankers or traders of any description. They
meant to leave to the states the power of regulating
the trade of banking, and every other species of inter-
nal industry; subject merely to the power of congress
to regulate foreign commerce, and the commerce
between the different states, with which it is not pre-
tended, that this asserted power is connected. The
trade of banking, within the particular states, would
then either be left to regulate itself, and carried on as
a branch of private trade, as it is in many countries;
or banking companies would be incorporated by the
state legislatures to carry it on, as has been the usage
of this country. But in either case, congress would
have nothing to do with the subject. The power of
creating corporations is a distinct sovereign power,
applicable to a great variety of objects, and not being
expressly granted to congress for this, or any other
object, cannot be assumed by implication. If it might
be assumed for this purpose, it might also be exer-

cised to create corporations for the purpose of con-
structing roads and canals; a power to construct
which has been also lately discovered among other
secrets of the constitution, developed by this danger-
ous doctrine of implied powers. Or it might be exer-
cised to establish great trading monopolies, *369 or
to lock up the property of the country in mortmain,
by some strained connection between the exercise of
such powers, and those expressly given to the gov-
emment.

**18 3. Supposing the establishment of such a bank-
ing corporation, to be implied as one of the means
necessary and proper to execute the powers expressly
granted to the national government, it is contended by
the counsel opposed to us, that its property is ex-
empted from taxation by the state governments, be-
cause they cannot interfere with the exercise of any
of the powers, express or implied, with which con-
gress is invested. But the radical vice of this argu-
ment is, that the taxing power of the states, as it
would exist, independent of the constitution, is in no
respect limited or controlled by that supreme law,
except in the single case of imposts and tonnage du-
ties, which the states cannot lay, unless for the pur-
pose of executing their inspection laws. But their
power of taxation is absolutely unlimited in every
other respect. Their power to tax the property of this
corporation cannot be denied, without at the same
time denying their right to tax any property of the
United States. The property of the bank cannot be
more highly privileged than that of the government.
But they are not forbidden from taxing the property
of the government, and therefore, cannot be construc-
tively prohibited from taxing that of the bank. Being
prohibited from taxing exports and imports, and ton-
nage, and left free from any other prohibition, in this
respect; they may tax everything else but exports,
imports and tonnage. The authority of *370 ‘the Fed-
eralist’ is express, that the taxing power of congress
does not exclude that of the states over any other ob-
jects except these. If, then, the exercise of the taxing
power of congress does not exclude that of the states,
why should the exercise of any other power by con-
gress, exclude the power of taxation by the states? If
an express power will not exclude it, shall an inplied
power have that effect? If a power of the same kind
will not exclude it, shall a power of a different kind?
The unlimited power of taxation results from state
sovereignty. It is expressly taken away only in the
particular instances mentioned. Shall others be added
by implication? Will it be pretended, that there are
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two species of sovereignty in our government? Sov-
ereign power is absolute, as to the objects to which it
may be applied. But the sovereign power of taxation
in the states may be applied to all other objects, ex-
cept imposts and tonnage: its exercise cannot, there-
fore, be limited and controlled by the exercise of an-
other sovereign power in congress. The right of both
sovereignties are co-equal and co-extensive. The
trade of banking may be taxed by the state of Mary-
land; the United States may incorporate a company to
carry on the trade of banking, which may establish a
branch in Maryland; the exercise of the one sovereign
power, cannot be controlled by the exercise of the
other. It can no more be controlled in this case, than
if it were the power of taxation in congress, which
was interfered with by the power of taxation in the
state, both being exerted concurrently on the same
object. In both *371 cases, mutual confidence, discre-
tion and forbearance can alone qualify the exercise of
the conflicting powers, and prevent the destruction of
either. This is an anomaly, and perhaps an imperfec-
tion, in our system of government. But neither con-
gress, nor this court, can correct it. That system was
established by reciprocal concessions and compro-
mises between the state and federal governments; its
harmony can only be maintained in the same spirit.
Even admitting that the property of the United States
(such as they have a right to hold), their forts and
dock-yeards, their ships and military stores, their
archives and treasures, public institutions of war, or
revenue or justice, are exempt, by necessary implica-
tion, from state taxation; does it, therefore, follow,
that this corporation, which is a partnership of bank-
ers, is also exempt? They are not collectors of the
revenue, any more than any state bank or foreign
bankers, whose agency the government may find it
convenient to employ as depositaries of its funds.
They may be employed to remit those funds from one
place to another, or to procure loans, or to buy and
sell stock; but it is in a commercial, and not an ad-
ministrative character, that they are thus employed.
The corporate character with which these persons are
clothed, does not emempt them from state taxation. It
is the nature of their employment, as agents or offi-
cers of the government, if anything, which must cre-
ate the exemption. But the same employment of the
state bank or private bankers, would equally entitle
them to the same exemption. Nor can the exemption
of the stock of this *372 corporation from state taxa-
tion, be claimed on the ground of the proprietary in-
terest which the United States have in it as stockhold-
ers. Their interest is undistinguishably blended with

the general capital stock; if they will mix their funds
with those of bankers, or engage as partners in any
other branch of commerce, their sovereign character
and dignity are lost in the mercantile character which
they have assumed; and their property thus employed
becomes subject to local taxation, like other capital
employed in trade.

**19Martin, Attorney-General of Maryland.-1. Read
several extracts from the Federalist, and the debates
of the Virginia and New York conventions, to show
that the contemporary exposition of the constitution,
by its authors, and by those who supported its adop-
tion, was wholly repugnant to that now contended for
by the counsel for the plaintiff in error. That it was
then maintained, by the enemies of the constitution,
that it contained a vast variety of powers, lurking
under the generality of its phraseology, which would
prove highly dangerous to the liberties of the people,
and the rights of the states, unless controlled by some
declaratory amendment, which should negative their
existence. This apprehension was treated as a dream
of distempered jealousy. The danger was denied to
exist; but to provide an assurance against the possi-
bility of its occurrence, the 10th amendment was
added to the constitution. This, however, could be
considered as nothing more than declaratory of the
sense of the people as to the extent of the powers
*373 conferred on the new government. We are now
called upon to apply that theory of interpretation,
which was then rejected by the friends of the new
constitution, and we are asked to engraft upon it
powers of vast extent, which were disclaimed by
them, and which if they had been fairly avowed at the
time, would have prevented its adoption. Before we
do this, they must, at least, be proved to exist, upon a
candid examination of this instrument, as if it were
now, for the first time, submitted to interpretation.
Although we cannot, perhaps, be allowed to say, that
the states have been ‘deceived in their grant;’ yet we
may justly claim something like a rigorous demon-
stration of this power, which nowhere appears upon
the face of the constitution, but which is supposed to
be tacitly inculcated in its general object and spirit.
That the scheme of the framers of the constitution,
intended to leave nothing to implication, will be evi-
dent, from the consideration, that many of the powers
expressly given are only means. to accomplish other
powers expressly given. For example, the power to
declare war involves, by necessary implication, if
anything was to be implied, the powers of raising and
supporting armies, and providing and maintaining a
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navy, to prosecute the war then declared. So also, as
money is the sinew of war, the powers of laying and
collecting taxes, and of borrowing money, are in-
volved in that of declaring war. Yet all these powers
are specifically enumerated. If, then, the convention
has specified some powers, which being only means
to accomplish the ends of government, might have
been *374 taken by implication; by what just rule of
construction, are other sovereign powers, equally vast
and important, to be assumed by implication? We
insist, that the only safe rule is, the plain letter of the
constitution; the rule which the constitutional legisla-
tors themselves have prescribed in the 10th amend-
ment, which is merely declaratory; that the powers
not delegated to the United States, nor prohibited to
the states, are reserved to the states respectively, or to
the people. The power of establishing corporations is
not delegated to the United States, nor prohibited to
the individual states. It is, therefore, reserved to the
states, or to the people. It is not expressly delegated,
either as an end, or a means, of national government.
It is not to be taken by implication, as a means of
executing any or all of the powers expressly granted;
because other means, not more important or more
sovereign in their character, are expressly enumer-
ated. We still insist, that the authority of establishing
corporations is one of the great sovereign powers of
government. It may well exist in the state govern-
ments, without being expressly conferred in the state
constitutions; because those governments have all the
usual powers which belong to every political society,
unless expressly forbidden, by the letter of the state
constitutions, from exercising them. The power of
establishing corporations has been constantly exer-
cised by the state governments, and no portion of it
has been ceded by them to the government of the
United States.

**20 2. But admitting that congress has a right to
incorporate a banking company, as one of the means
*375 necessary and proper to execute the specific
powers of the national government; we insist, that the
respective states have the right to tax the property of
that corporation, within their territory; that the United
States cannot, by such an act of incorporation, with-
draw any part of the property within the state from
the grasp of taxation. It is not necessary for us to con-
tend, that any part of the public property of the
United States, its munitions of war, its ships and
treasure, are subject to state taxation. But if the
United States hold shares in the stock of a private
banking company, or any other trading company,

their property is not exempt from taxation, in com-
mon with the other capital stock of the companys; still
less, can it communicate to the shares belonging to
private stockholders, an immunity from local taxa-
tion. The right of taxation by the state, is co-extensive
with all private property within the state. The interest
of the United States in this bank is private property,
though belonging to public persons. It is held by the
government, as an undivided interest with private
stockholders. It is employed in the same trade, sub-
ject to the same fluctuations of value, and liable to
the same contingencies of profit and loss. The shares
belonging to the United States, or of any other stock-
holders, are not subjected to direct taxation by the
law of Maryland. The tax imposed, is a stamp tax
upon the notes issued by a banking-house within the
state of Maryland. Because the United States happen
to be partially interested, either as dormant or active
partners, in that house, is no reason why the state
should refrain from laying a tax which they have,
otherwise, *376 a constitutional right to impose, any
more than if they were to become interested in any
other house of trade, which should issue its notes, or
bills of exchange, liable to a stamp duty, by a law of
the state. But it is said, that a right to tax, in this case,
implies a right to destroy; that it is impossible to
draw the line of discrimination between a tax fairly
laid for the purposes of revenue, and one imposed for
the purpose of prohibition. We answer, that the same
objection would equally apply to the right of con-
gress to tax the state banks; since the same difficulty
of discriminating occurs in the exercise of that right.
The whole of this subject of taxation is full of diffi-
culties, which the convention found it impossible to
solve, in a manner entirely satisfactory. The first at-
tempt was to divide the subjects of taxation between
the state and the national government. This being
found impracticable or inconvenient, the state gov-
ernments surrendered altogether their right to tax
imports and exports, and tonnage; giving the author-
ity to tax all other subjects to congress, but reserving
to the states a concurrent right to tax the same sub-
jects to an unlimited extent. This was one of the
anomalies of the government, the evils of which must
be endured, or mitigated by discretion and mutual
forbearance. The debates in the state conventions
show that the power of state taxation was understood
to be absolutely unlimited, except as to imports and
tonnage duties. The states would not have adopted
the constitution, upon any other understanding. As to
the judicial proceedings, and the custom-house pa-
pers of the United States, they are *377 not property,
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by their very nature; they are not the subjects of taxa-
tion; they are the proper instruments of national sov-
ereignty, essential to the exercise of its powers, and
in legal contemplation altogether extra-territorial as
to state authority.

**21Pinkney, for the plaintiff in error, in reply,
stated: 1. That the cause must first be cleared of a
question which ought not to have been forced into the
argument-whether the act of congress establishing the
bank was consistent with the constitution? This ques-
tion depended both on authority and on principle. No
topics to illustrate it could be drawn from the confed-
eration, since the present constitution was as different
from that, as light from darkness. The former was a
mere federative league; an alliance offensive and
defensive between the states, such as there had been
many examples of in the history of the world. It had
no power of coercion but by arms. Its radical vice,
and that which the new constitution was intended to
reform, was legislation upon sovereign states in their
corporate capacity. But the constitution acts directly
on the people, by means of powers communicated
directly from the people. No state, in its corporate
capacity, ratified it; but it was proposed for adoption
to popular conventions. It springs from the people,
precisely as the state constitution springs from the
people, and acts on them in a similar manner. It was
adopted by them in the geographical sections into
which the country is divided. The federal powers are
Jjust as sovereign as those of the states. The state sov-
ereignties are not the authors *378 of the constitution
of the United States. They are preceding in point of
time, to the national sovereignty, but they are post-
poned to it, in point of supremacy, by the will of the
people. The means of giving efficacy to the sovereign
authorities vested by the people in the national gov-
ernment, are those adapted to the end; fitted to pro-
mote, and having a natural relation and connection
with, the objects of that government. The constitu-
tion, by which these authorities, and the means of
executing them, are given, and the laws made in pur-
suance of it, are declared to be the supreme law of the
land; and they would have been such, without the
insertion of this declaratory clause; they must be su-
preme, or they would be nothing. The constitutional-
ity of the establishment of the bank, as one of the
means necessary to carry into effect the authorities
vested in the national government, is no longer an
open question. It has been long since settled by deci-
sions of the most revered authority, legislative, ex-
ecutive and judicial. A legislative construction, in a

doubtful case, persevered in for a course of years,
ought to be binding upon the court. This, however, is
not a question of construction merely, but of political
necessity, on which congress must decide. It is con-
ceded, that a manifest usurpation cannot be main-
tained in this mode; but, we contend, that this is such
a doubtful case, that congress may expound the na-
ture and extent of the authority under which it acts,
and that this practical interpretation had become in-
corporated into the constitution. There are two distin-
guishing points which entitle it to great respect. The
first is, that it was a *379 contemporaneous construc-
tion; the second is, that it was made by the authors of
the constitution themselves. The members of the
convention who framed the constitution, passed into
the first congress, by which the new government was
organized; they must have understood their own
work. They determined that the constitution gave to
congress the power of incorporating a banking com-
pany. It was not required, that this power should be
expressed in the text of the constitution; it might
safely be left to implication. An express authority to
erect corporations generally, would have been peril-
ous; since it might have been constructively extended
to the creation of corporations entirely unnecessary to
carry into effect the other powers granted; we do not
claim an authority in this respect, beyond the sphere
of the specific powers. The grant of an authority to
erect certain corporations, might have been equally
dangerous, by omitting to provide for others, which
time and experience might show to be equally, and
even more necessary. It is a historical fact, of great
importance in this discussion, that amendments to the
constitution were actually proposed, in order to guard
against the establishment of commercial monopolies.
But if the general power of incorporating did not ex-
ist, why seek to qualify it, or to guard against its
abuse? The legislative precedent, established in 1791,
has been followed up by a series of acts of congress,
all confirming the authority. Political considerations
alone might have produced the refusal to renew the
charter in 1811; at any rate, we know that they min-
gled themselves in the debate, and the determination.

**22*380 In 1815, a bill was passed by the two
houses of congress, incorporating a national bank; to
which the president refused his assent, upon political
considerations only, waiving the question of constitu-
tionality, as being settled by contemporaneous expo-
sition, and repeated subsequent recognitions. In 1816,
all branches of the legislature concurred in establish-
ing the corporation, whose chartered rights are now
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in judgment before the court. None of these measures
ever passed sub silentio; the proposed incorporation
was always discussed, and opposed, and supported,
on constitutional grounds, as well as on considera-
tions of political expediency. Congress is primd facie
a competent judge of its own constitutional powers. It
is not, as in questions of privilege, the exclusive
Jjudge; but it must first decide, and that in a proper
judicial character, whether a law is constitutional,
before it is passed. It had an opportunity of exercising
its judgment in this respect, upon the present subject,
not only in the principal acts incorporating the for-
mer, and the present bank, but in the various inciden-
tal statutes subsequently enacted on the same subject;
in all of which, the question of constitutionality was
equally open to debate, but in none of which was it
agitated.

There are, then, in the present case, the repeated de-
terminations of the three branches of the national
legislature, confirmed by the constant acquiescence
of the state sovereignties, and of the people, for a
considerable length of time. Their strength is fortified
by judicial authority. The decisions in the courts,
affirming the constitutionality of these *381 laws,
passed, indeed, sub silentio; but it was the duty of the
judges, especially in criminal cases, to have raised
the question; and we are to conclude, from this cir-
cumstance, that no doubt was entertained respecting
it. And if the question be examined on principle, it
will be found not to admit of doubt. Has congress,
abstractedly, the authority to erect corporations? This
authority is not more a sovereign power, than many
other powers which are acknowledged to exist, and
which are but means to an end. All the objects of the
government are national objects, and the means are,
and must be, fitted to accomplish them. These objects
are enumerated in the constitution, and have no limits
but the constitution itself. A more perfect union is to
be formed; justice to be established; domestic tran-
quillity insured; the common defence provided for;
the general welfare promoted; the blessings of liberty
secured to the present generation, and to posterity.
For the attainment of these vast objects, the govern-
ment is armed with powers and faculties correspond-
ing in magnitude. Congress has power to lay and col-
lect taxes and duties, imposts and excises; to pay the
debts, and provide for the common defence and gen-
eral welfare of the United States; to borrow money on
the credit of the nation; to regulate commerce; to es-
tablish uniform naturalization and bankrupt laws; to
coin money, and regulate the circulating medium, and

the standard of weights and measures; to establish
post-offices and post-roads; to promote the progress
of science and the useful arts, by granting patents and
copyrights; to constitute tribunals inferior to the su-
preme court, and to define *382 and punish offences
against the law of nations; to declare and carry on
war; to raise and support armies, and to provide and
maintain a navy; to discipline and govern the land
and naval forces; to call forth the militia to execute
the laws, suppress insurrections and repel invasions;
to provide for organizing, arming and disciplining the
militia; to exercise exclusive legislation, in all cases,
over the district where the seat of government is es-
tablished, and over such other portions of territory as
may be ceded to the Union for the erection of forts,
magazines, & c.; to dispose of, and make all needful
rules and regulations respecting, the territory or other
property belonging to the United States; and to make
all laws which shall be necessary and proper for car-
rying into execution these powers, and all other pow-
ers vested in the national government, or any of its
departments or officers. The laws thus made are de-
clared to be the supreme law of the land; and the
Jjudges in every state are bound thereby, anything in
the constitution or laws of any state to the contrary
nothwithstanding. Yet it is doubted, whether a gov-
ernment invested with such immense powers has
authority to erect a corporation within the sphere of
its general objects, and in order to accomplish some
of those objects! The state powers are much less in
point of magnitude, though greater in number; yet it
is supposed, the states possess the authority of estab-
lishing corporations, whilst it is denied to the geveral
government. It is conceded to the state legislatures,
though not specifically granted, because it is said to
be an incident of state sovereignty; but it *383 is re-
fused to congress, because it is not specifically
granted, though it may be necessary and proper to
execute the powers which are specifically granted.
But the authority of legislation in the state govern-
ment is not unlimited; there are several limitations to
their legislative authority. First, from the nature of all
government, especially, of republican government, in
which the residuary powers of sovereignty, not
granted specifically, by inevitable implication, are
reserved to the people. Secondly, from the express
limitations contained in the state constitutions. And
thirdly, from the express prohibitions to the states
contained in the United States constitution. The
power of erecting corporations is nowhere expressly
granted to the legislatures of the states in their consti-
tutions; it is taken by necessary implication: but it
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cannot be exercised to accomplish any of the ends
which are beyond the sphere of their constitutional
authority. The power of erecting corporations is not
an end of any government; it is a necessary means of
accomplishing the ends of all governments. It is an
authority inherent in, and incident to, all sovereignty.

**23 The history of corporations will illustrate this
position. They were transplanted from the Roman
law into the common law of England, and all the mu-
nicipal codes of modern Europe. From England, they
were derived to this country. But in the civil law, a
corporation could be created by a mere voluntary
association of individuals. 1 Bl. Com. 471. And in
England, the authority of parliament *384 is not nec-
essary to create a corporate body. The king may do it,
and may communicate his power to a subject (1 B.
Com. 474), so little is this regarded as a transcendent
power of sovereignty, in the British constitution. So
also, in our constitution, it ought to be regarded as
but a subordinate power to carry into effect the great
objects of government. The state governments cannot
establish corporations to carry into effect the national
powers given to congress, nor can congress create
corporations to execute the peculiar duties of the state
governments. But so much of the power or faculty of
incorporation as concerns national objects has passed
away from the state legislatures, and is vested in the
national government. An act of incorporation is but a
law, and laws are but means to promote the legiti-
mate end of all government-the felicity of the people.
All powers are given to the national government, as
the people will. The reservation in the 10th amend-
ment to the constitution, of ‘powers not delegated to
the United States,’ is not confined to powers not ex-
pressly delegated. Such an amendment was indeed
proposed; but it was perceived, that it would strip the
government of some of its most essential powers, and
it was rejected. Unless a specific means be expressly
prohibited to the general government, it has it, within
the sphere of its specified powers. Many particular
means are, of course, involved in the general means
necessary to carry into effect the powers expressly
granted, and in that case, the general means become
*385 the end, and the smaller objects the means.

It was impossible for the framers of the constitution
to specify, prospectively, all these means, both be-
cause it would have involved an immense variety of
details, and because it would have been impossible
for them to foresee the infinite variety of circum-

stances, in such an unexampled state of political soci-
ety as ours, for ever changing and for ever improving.
How unwise would it have been, to legislate immuta-
bly for exigencies which had not then occurred, and
which must have been foreseen but dimly and imper-
fectly! The security against abuse is to be found in
the constitution and nature of the government, in its
popular character and structure. The statute book of
the United States is filled with powers derived from
implication. The power to lay and collect taxes will
not execute itself. Congress must designate in detail
all the means of collection. So also, the power of es-
tablishing post-offices and post-roads, involves that
of punishing the offence of robbing the mail. But
there is no more necessary connection between the
punishment of mail-robbers, and the power to estab-
lish post-roads, than there is between the institution
of a bank, and the collection of the revenue and pay-
ment of the public debts and expenses. So, light-
houses, beacons, buoys and public piers, have all
been established, under the general power to regulate
commerce. But they are not indispensably necessary
to commerce. It might linger on, without these aids,
though exposed to more perils and losses. So, con-
gress has authority to coin money, and to guard the
purity of the circulating medium, by providing for the
punishment *386 of counterfeiting the current coin;
but laws are also made for punishing the offence of
uttering and passing the coin thus counterfeited. It is
the duty of the court to construe the constitutional
powers of the national government liberally, and to
mould them so as to effectuate its great objects.
Whence is derived the power to punish smuggling? It
does not collect the impost, but it is a means more
effectually to prevent the collection from being di-
minished in amount, by frauds upon the revenue
laws. Powers, as means, may then be implied in
many cases. And if so, why not in this case as well as
any other?

**24 The power of making all needful rules and
regulations respecting the territory of the United
States, is one of the specified powers of congress.
Under this power, it has never been doubted, that
congress had authority te establish corporations in the
territorial governments. But this power is derived
entirely from implication. It is assumed, as an inci-
dent to the principal power. If it may be assumed, in
that case, upon the ground, that it is a necessary
means of carrying into effect the power expressly
granted, why may it not be assumed, in the present
case, upon a similar ground? It is readily admitted,
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there must be a relation, in the nature and fitness of
things between the means used and the end to be ac-
complished. But the question is, whether the neces-
sity which will justify a resort to a certain means,
must be an absolute, indispensable, inevitable neces-
sity? The power of passing all laws necessary and
proper to carry into effect the other powers specifi-
cally granted, is a political power; it *387 is a matter
of legislative discretion, and those who exercise it,
have a wide range of choice in selecting means. In its
exercise, the mind must compare means with each
other. But absolute necessity excludes all choice; and
therefore, it cannot be this species of necessity which
is required. Congress alone has the fit means of in-
quiry and decision. The more or less of necessity
never can enter as an ingredient into judicial decision.
Even absolute necessity cannot be judged of here;
still less, can practical necessity be determined in a
Jjudicial forum. The judiciary may, indeed, and must,
see that what has been done is not a mere evasive
pretext, under which the national legislature travels
out of the prescribed bounds of its authority, and en-
croaches upon state sovereignty, or the rights of the
people. For this purpose, it must inquire, whether the
means assumed have a connection, in the nature and
fitness of things, with the end to be accomplished.
The vast variety of possible means, excludes the
practicability of judicial determination as to the fit-
ness of a particular means. It is sufficient, that it does
not appear to be violently and unnaturally forced into
the service, or fraudulently assumed, in order to
usurp a new substantive power of sovereignty. A
philological analysis of the terms ‘necessary and
proper’ will illustrate the argument. Compare these
terms as they are used in that part of the constitution
now in question, with the qualified manner in which
they are used in the 10th section of the same article.
In the latter, it is provided that ‘no state shall, without
the consent of congress, lay any imposts or duties on
imports *388 or exports, except what may be abso-
lutely necessary for executing its inspection laws.’ In
the clause in question, congress is invested with the
power ‘to make all laws which shall be necessary and
proper for carrying into execution the foregoing pow-
ers,” &c. There is here then, no qualification of the
necessity; it need not be absolute; it may be taken in
its ordinary grammatical sense. The word necessary,
standing by itself, has no inflexible meaning; it is
used in a sense more or less strict, according to the
subject. This, like many other words, has a primitive
sense, and another figurative and more relaxed; it
may be qualified by the addition of adverbs of dimi-

nution or enlargement, such as very, indispensably,
more, less, or absolutely necessary; which last is the
sense in which it is used in the 10th section of this
article of the constitution. But that it is not always
used in this strict and rigorous sense, may be proved,
by tracing its definition, and etymology in every hu-
man language.

**25 If, then, all the powers of the national govern-
ment are sovereign and supreme; if the power of in-
corporation is incidental, and involved in the others;
if the degree of political necessity which will justify a
resort to a particular means, to carry into execution
the other powers of the government, can never be a
criterion of judicial determination, but must be left to
legislative discretion, it only remains to inquire,
whether a bank has a natural and obvious connection
with other express or implied powers, so as to be-
come a necessary and proper means of carrying them
into execution. A bank *389 might be established as
a branch of the public administration, without incor-
poration. The government might issue paper, upon
the credit of the public faith, pledged for its redemp-
tion, or upon the credit of its property and funds. Let
the office where this paper is issued be made a place
of deposit for the money of individuals, and authorize
its officers to discount, and a bank is created. It only
wants the forms of incorporation. But, surely, it will
not be pretended, that clothing it with these forms
would make such an establishment unconstitutional.
In the bank which is actually established and incorpo-
rated, the United States are joint stockholders, and
appoint joint directors; the secretary of the secretary
of the treasury has a supervising authority over its
affairs; it is bound, upon his requisition, to transfer
the funds of the government wherever they may be
wanted; it performs all the duties of commissioners
of the loan-office; it is bound to loan the government
a certain amount of money, on demand; its notes are
receivable in payment for public debts and duties; it
is intimately connected, according to the usage of the
whole world, with the power of borrowing money,
and with all the financial operations of the govern-
ment. It has, also, a close connection with the power
of regulating foreign commerce, and that between the
different states. It provides a circulating medium, by
which that commerce can be more conveniently car-
ried on, and exchanges may be facilitated. It is true,
there are state banks by which a circulating medium
to a certain extent is provided. But that only dimin-
ishes the quantum of necessity, *390 which is no
criterion by which to test the constitutionality of a
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measure. It is also connected with the power of mak-
ing all needful regulations for the government of the
territory, ‘and other property of the United States.’ If
they may establish a corporation to regulate their
territory, they may establish one to regulate their
property. Their treasure is their property, and may be
invested in this mode. It is put in partnership; but not
for the purpose of carrying on the trade of banking as
one of the ends for which the government was estab-
lished; but only as an instrument or means for execut-
ing its sovereign powers. This instrument could not
be rendered effectual for this purpose, but by mixing
the property of individuals with that of the public.
The bank could not otherwise acquire a credit for its
notes. Universal experience shows, that, if, altogether
a government bank, it could not acquire, or would
soon lose, the confidence of the community.

*%26 2. As to the branches, they are identical with the
parent bank. The power to establish them is that spe-
cies of subordinate power, wrapped up in the princi-
pal power, which congress may place at its discre-
tion.

3. The last and greatest, and only difficult question in
the cause, is that which respects the assumed right of
the states to tax this bank, and its branches, thus es-
tablished by congress? This is a question, compara-
tively of no importance to the individual states, but of
vital importance to the Union. Deny this exemption
to the bank as an instrument of government, and what
is the consequence? There is no express provision
*391 in the constitution, which exempts any of the
national institutions or property erty from state taxa-
tion. It is only by implication that the army and navy,
and treasure, and judicature of the Union are exempt
from state taxation. Yet they are practically exempt;
and they must be, or it would be in the power of any
one state to destroy their use. Whatever the United
States have a right to do, the individual states have no
right to undo. The power of congress to establish a
bank, like its other sovereign powers, is supreme, or
it would be nothing. Rising out of an exertion of
paramount authority, it cannot be subject to any other
power. Such a power in the states, as that contended
for on the other side, is manifestly repugnant to the
power of congress; since a power to establish, implies
a power to continue and preserve.

There is a manifest repugnancy between the power of
Maryland to tax, and the power of congress to pre-

serve, this institution. A power to build up, what an-
other may pull down at pleasure, is a power which
may provoke a smile, but can do nothing else. This
law of Maryland acts directly on the operations of the
bank, and may destroy it. There is no limit or check
in this respect, but in the discretion of the state legis-
lature. That discretion cannot be controlled by the
national councils. Whenever the local councils of
Maryland will it, the bank must be expelled from that
state. A right to tax, without limit or control, is essen-
tially a power to destroy. If one national institution
may be destroyed in this manner, all may be de-
stroyed in the same manner. If this power to tax the
national property and institutions *392 exists in the
state of Maryland, it is unbounded in extent. There
can be no check upon it, either by congress, or the
people of the other states. Is there then any intelligi-
ble, fixed, defined bonndary of this taxing power? If
any, it must be found in this court. If it does not exist
here, it is a nonentity. But the court cannot say what
is an abuse, and what is a legitimate use of the power.
The legislative intention may be so masked, as to
defy the scrutinizing eye of the court. How will the
court ascertain, @ priori, that the given amount of tax
will crush the bank? It is essentially a question of
political economy, and there are always a vast variety
of facts bearing upon it. The facts may be mistaken.
Some important considerations belonging to the sub-
ject may be kept out of sight; they must all vary with
times and circumstances. The result, then, must de-
termine, whether the tax is destructive. But the bank
may linger on for some time, and that result cannot
be known, until the work of destruction is consum-
mated. A criterion which has been proposed, is to see
whether the tax has been laid, impartially, upon the
state banks, as well as the Bank of the United States.
Even this is an unsafe test; for the state governments
may wish, and intend, to destroy their own banks.
The existence of any national institution ought not to
depend upon so frail a security. But this tax is lev-
elled exclusively at the branch of the United States
Bank established in Maryland. There is, in point of
fact, a branch of no other bank within that state, and
there can legally be no other. It is a fundamental arti-
cle of the state *393 constitution of Maryland, that
taxes shall operate on all the citizens impartially and
uniformly, in proportion to their property, with the
exception, however, of taxes laid for political pur-
poses. This is a tax laid for a political purpose; for the
purpose of destroying a great institution of the na-
tional government; and if it were not imposed for that
purpose, it would be repugnant to the state constitu-
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tion, as not being laid uniformly on all the citizens, in
proportion to their property. So that the legislature
cannot disavow this to be its object, without, at the
same time, confessing a manifest violation of the
state constitution. Compare this act of Maryland with
that of Kentucky, which is yet to come before the
court, and the absolute necessity of repressing such
attempts in their infancy, will be evident. Admit the
constitutionality of the Maryland tax, and that of
Kentucky follows inevitably. How can it be said, that
the office of discount and deposit in Kentucky cannot
bear a tax of $60,000 per annum, payable monthly?
Probably, it could not; but judicial certainty is essen-
tial; and the court has no means of arriving at that
certainty. There is, then, here, an absolute repug-
nancy of power to power; we are not bound to show,
that the particular exercise of the power in the present
case is absolutely repugnant. It is sufficient, that the
same power may be thus exercised.

**27 There certainly may be some exceptions out of
the taxing power of the states, other than those cre-
ated by the taxing power of congress; because, if
there were no implied exceptions, then, the navy, and
other *394 exclusive property of the United States,
would be liable to state taxation. If some of the pow-
ers of congress, other than its taxing power, necessar-
ily involve incompatibility with the taxing power of
the states, this may be incompatible. This is incom-
patible; for a power to impose a tax ad libitum upon
the notes of the bank, is a power to repeal the law, by
which the bank was created. The bank cannot be use-
ful, it cannot act at all, unless it issues notes. If the
present tax does not disable the bank from issuing its
notes, another may; and it is the authority itself which
is questioned, as being entirely repugnant to the
power which established and preserves the bank.
Two powers thus hostile and incompatible cannot co-
exist. There must be, in this case, an implied excep-
tion to the general taxing power of the states, because
it is a tax upon the legislative faculty of congress,
upon the national property, upon the national institu-
tions. Because the taxing powers of the two govern-
ments are concurrent in some respects, it does not
follow, that there may not be limitations on the taxing
power of the states, other than those which are im-
posed by the taxing power of congress. Judicial pro-
ceedings are practically a subject of taxation in many
countries, and in some of the states of this Union.
The states are not expressly prohibited in the consti-
tution, from taxing the judicial proceedings of the
United States. Yet such a prohibition must be im-

plied, or the administration of justice in the national
courts might be obstructed by a prohibitory tax. But
such a tax is no more a tax on the legislative faculty
of congress than this. The branch *395 bank in Mary-
land is as much an institution of the sovereign power
of the Union, as the circuit court of Maryland. One is
established in virtue of an express power; the other
by an implied authority; but both are equal, and
equally supreme. All the property and all the institu-
tions of the United States are, constructively, without
the local, territorial jurisdiction of the individual
states, in every respect, and for every purpose, in-
cluding that of taxation. This immunity must extend
to this case, because the power of taxation imports
the power of taxation for the purpose of prohibition
and destruction. The immunity of foreign public ves-
sels from the local jurisdiction, whether state or na-
tional, was established in the case of The Exchange, 7
Cranch 116, not upon positive municipal law, nor
upon conventional law; but it was implied, from the
usage of nations, and the necessity of the case. If, in
favor of foreign governments, such an edifice of ex-
emption has been built up, independent of the letter
of the constitution, or of any other written law, shall
not a similar edifice be raised on the same founda-
tions, for the security of our own national govern-
ment? So also, the jurisdiction of a foreign power,
holding a temporary possession of a portion of na-
tional territory, is nowhere provided for in the consti-
tution; but is derived from inevitable implication.
United States v. Rice (ante, p. 246). These analogies
show, that there may be exemptions from state juris-
diction, not detailed in the constitution, but arising
out of general considerations. If congress has power
to do a particular act, *396 no state can impede, re-
tard or burden it. Can there be a stronger ground, to
infer a cessation of state jurisdiction?

**28 The Bank of the United States is as much an
instrument of the government for fiscal purposes, as
the courts are its instruments for judicial purposes.
They both proceed from the supreme power, and
equally claim its protection. Though every state in the
Union may impose a stamp tax, yet no state can lay a
stamp tax upon the judicial proceedings or custom-
house papers of the United States. But there is no
such express exception to the general taxing power of
the states contained in the constitution. It arises from
the general nature of the government, and from the
principle of the supremacy of the national powers,
and the laws made to execute them, over the state
authorities and state laws.
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It is objected, however, that the act of congress, in-
corporating the bank, withdraws property from taxa-
tion by the state, which would be otherwise liable to
state taxation. We answer, that it is immaterial, if it
does thus withdraw certain property from the grasp of
state taxation, if congress had authority to establish
the bank, since the power of congress is supreme.
But, in fact, it withdraws nothing from the mass of
taxable property in Maryland, which that state could
tax. The whole capital of the bank, belonging to pri-
vate stockholders, is drawn from every state in the
Union, and the stock belonging to the United States,
previously constituted a part of the public treasure.
Neither the stock belonging to citizens of other states,
nor the privileged treasure *397 of the United States,
mixed up with this private property, were previously
liable to taxation in Maryland; and as to the stock
belonging to its own citizens, it still continues liable
to state taxation, as a portion of their individual prop-
erty, in common with all the other private property in
the state. The establishment of the bank, so far from
withdrawing anything from taxation by the state,
brings something into Maryland which that state may
tax. It produces revenue to the citizens of Maryland,
which may be taxed equally and uniformly, with all
their other private property. The materials of which
the ships of war, belonging to the United States, are
constructed, were previously liable to state taxation.
But the instant they are eonverted into public prop-
erty, for the public defence, they cease to be subject
to state taxation. So, here, the treasure of the United
States, and that of individuals, citizens of Maryland,
and of other states, are undistinguishably confounded
in the capital stock of this great national institution,
which, it has been before shown, could be made use-
ful as an instrument of finance, in no other mode than
by thus blending together the property of the gov-
ernment and of private merchants. This partnership
is, therefore, one of necessity, on the part of the
United States. Either this tax operates upon the fran-
chise of the bank, or upon its property. If upon the
former, then it comes directly in conflict with the
exercise of a great sovereign authority of congress; if
upon the latter, then it is a tax upon the property of
the United States; since the law does not, and *398
cannot, in imposing a stamp tax, distinguish their
interest from that of private stockholders.

**29 But it is said, that congress possesses and exer-
cises the unlimited authority of taking the state

banks; and therefore, the states ought to have an
equal right to tax the Bank of the United States. The
answer to this objection is, that, in taxing the state
banks, the states in congress exercise their power of
taxation. Congress exercises the power of the people;
the whole acts on the whole. But the state tax is a part
acting on the whole. Even if the two cases were the
same, it would rather exempt the state banks from
federal taxation, than subject the Bank of the United
States to taxation by a particular state. But the state
banks are not machines essential to execute the pow-
ers of the state sovereignties, and therefore, this is out
of the question. The people of the United States, and
the sovereignties of the several states, have no control
over the taxing power of a particular state. But they
have a control over the taxing power of the United
States, in the responsibility of the members of the
house of representatives to the people of the state
which sends them, and of the senators, to the legisla-
ture by whom they are chosen. But there is no corre-
spondent responsibility of the local legislature of
Maryland, for example, to the people of the other
states of the Union. The people of other states are not
represented in the legislature of Maryland, and can
have no control, directly or indirectly, over its pro-
ceedings. The legislature of Maryland is responsible
only to the people of that state. The national *399
government can withdraw nothing from the taxing
power of the states, which is not for the purpose of
national benefit and the common welfare, and within
its defined powers. But the local interests of the states
are in perpetual conflict with the interests of the Un-
ion; which shows the danger of adding power to the
partial views and local prejudices of the states. If the
tax imposed by this law be not a tax on the property
of the United States, it is not a tax on any property;
and it must, consequently, be a tax on the faculty or
franchise. It is, then, a tax on the legislative faculty of
the Union, on the charter of the bank. It imposes a
stamp duty upon the notes of the bank, and thus stops
the very source of its circulation and life. It is as
much a direct interference with the legislative faculty
of congress, as would be a tax on patents, or copy-
rights, or custom-house papers or judicial proceed-
ings.

Since, then, the constitutional government of this
republican empire cannot be practically enforced, so
as to secure the permanent glory, safety and felicity
of this great country, but by a fair and liberal inter-
pretation of its powers; since those powers could not
all be expressed in the constitution, but many of them
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must be taken by implication; since the sovereign
powers of the Union are supreme, and, wherever they
come in direct conflict and repugnancy with those of
the state governments, the latter must give way; since
it has been proved, that this is the case as to the insti-
tution of the bank, and the general power of taxation
by the states; since this power unlimited and un-
checked, as it necessarily must be, by the *400 very
nature of the subject, is absolutely inconsistent with,
and repugnant to, the right of the Unitéd States to
establish a national bank; if the power of taxation be
applied to the corporate property, or franchise, or
property of the bank, and might be applied in the
same manner, to destroy any other of the great insti-
tutions and establishments of the Union, and the
whole machine of the national government might be
arrested in its motions, by the exertion, in other cases,
of the same power which is here attempted to be ex-
erted upon the bank: no other alternative remains, but
for this court to interpose its authority, and save the
nation from the consequences of this dangerous at-
tempt.

March 7th, 1819.

MARSHALL, Ch. J., delivered the opinion of the
court.

**30 In the case now to be determined, the defen-
dant, a sovereign state, denies the obligation of a law
enacted by the legislature of the Union, and the plain-
tiff, on his part, contests the validity of an act which
has been passed by the legislature of that state. The
constitution of our country, in its most interesting and
vital parts, is to be considered; the conflicting powers
of the government of the Union and of its members,
as marked in that constitution, are to be discussed;
and an opinion given, which may essentially influ-
ence the great operations of the government. No tri-
bunal can approach such a question without a deep
sense of its importance, and of the awful responsibil-
ity involved in its decision. But it must be decided
peacefully, or remain a source of *401 hostile legisla-
tion, perhaps, of hostility of a still more serious na-
ture; and if it is to be so decided, by this tribunal
alone can the decision be made. On the supreme
court of the United States has the constitution of our
country devolved this important duty.

The first question made in the cause is-has congress
power to incorporate a bank? It has been truly said,

that this can scarcely be considered as an open ques-
tion, entirely unprejudiced by the former proceedings
of the nation respecting it. The principle now con-
tested was introduced at a very early period of our
history, has been recognised by many successive leg-
islatures, and has been acted upon by the judicial
department, in cases of peculiar delicacy, as a law of
undoubted obligation.

It will not be denied, that a bold and daring usurpa-
tion might be resisted, after an acquiescence still
longer and more complete than this. But it is con-
ceived, that a doubtful question, one on which human
reason may pause, and the human judgment be sus-
pended, in the decision of which the great principles
of liberty are not concerned, but the respective pow-
ers of those who are equally the representatives of the
people, are to be adjusted; if not put at rest by the
practice of the government, ought to receive a con-
siderable impression from that practice. An exposi-
tion of the constitution, deliberately established by
legislative acts, on the faith of which an immense
property has been advanced, ought not to be lightly
disregarded.

The power now contested was exercised by the first
congress elected under the present constitution. *402
The bill for incorporating the Bank of the United
States did not steal upon an unsuspecting legislature,
and pass unobserved. Its principle was completely
understood, and was opposed with equal zeal and
ability. After being resisted, first, in the fair and open
field of debate, and afterwards, in the executive cabi-
net, with as much persevering talent as any measure
has ever experienced, and being supported by argu-
ments which convinced minds as pure and as intelli-
gent as this country can boast, it became a law. The
original act was permitted to expire; but a short ex-
perience of the embarrassments to which the refusal
to revive it exposed the government, convinced those
who were most prejudiced against the measure of its
necessity, and induced the passage of the present law.
It would require no ordinary share of intrepidity, to
assert that a measure adopted under these circum-
stances, was a bold and plain usurpation, to which the
constitution gave no countenance. These observations
belong to the cause; but they are not made under the
impression, that, were the question entirely new, the
law would be found irreconcilable with the constitu-
tion.
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**31 In discussing this question, the counsel for the
state of Maryland have deemed it of some impor-
tance, in the construction of the constitution, to con-
sider that instrument, not as emanating from the peo-
ple, but as the act of sovereign and independent
states. The powers of the general government, it has
been said, are delegated by the states, who alone are
truly sovereign; and must be exercised in subordina-
tion to the states, who alone possess supreme domin-
ion. *403 It would be difficult to sustain this proposi-
tion. The convention which framed the constitution
was indeed elected by the state legislatures. But the
instrument, when it came from their hands, was a
mere proposal, without obligation, or pretensions to
it. It was reported to the then existing congress of the
United States, with a request that it might ‘be submit-
ted to a convention of delegates, chosen in each state
by the people thereof, under the recommendation of
its legislature, for their assent and ratification.” This
mode of proceeding was adopted; and by the conven-
tion, by congress, and by the state legislatures, the
instrument was submitted to the people. They acted
upon it in the only manner in which they can act
safely, effectively and wisely, on such a subject, by
assembling in convention. It is true, they assembled
in their several states-and where else should they
have assembled? No political dreamer was ever wild
enough to think of breaking down the lines which
separate the states, and of compounding the Ameri-
can people into one common mass. Of consequence,
when they act, they act in their states. But the meas-
ures they adopt do not, on that account, cease to be
the measures of the people themselves, or become the
measures of the state governments.

From these conventions, the constitution derives its
whole authority. The government proceeds directly
from the people; is ‘ordained and established,’ in the
name of the people; and is declared to be ordained,
‘in order to form a more perfect union, establish jus-
tice, insure domestic tranquillity, and secure *404 the
blessings of liberty to themselves and to their poster-
ity.” The assent of the states, in their sovereign capac-
ity, is implied, in calling a convention, and thus sub-
mitting that instrument to the people. But the people
were at perfect liberty to accept or reject it; and their
act was final. It required not the affirmance, and
could not be negatived, by the state governments.
The constitution, when thus adopted, was of complete
obligation, and bound the state sovereignties.

It has been said, that the people had already surren-
dered all their powers to the state sovereignties, and
had nothing more to give. But, surely, the question
whether they may resume and modify the powers
granted to government, does not remain to be settled
in this country. Much more might the legitimacy of
the general government be doubted, had it been cre-
ated by the states. The powers delegated to the state
sovereignties were to be exercised by themselves, not
by a distinct and independent sovereignty, created by
themselves. To the formation of a league, such as was
the confederation, the state sovereignties were cer-
tainly competent. But when, ‘in order to form a more
perfect union,” it was deemed necessary to change
this alliance into an effective government, possessing
great and sovereign powers, and acting directly on
the people, the necessity of referring it to the people,
and of deriving its powers directly from them, was
felt and acknowledged by all. The government of the
Union, then (whatever may be the influence of this
fact on the case), is, *405 emphatically and truly, a
government of the people. In form, and in substance,
it emanates from them. Its powers are granted by
them, and are to be exercised directly on them, and
for their benefit.

**32 This government is acknowledged by all, to be
one of enumerated powers. The principle, that it can
exercise only the powers granted to it, would seem
too apparent, to have required to be enforced by all
those arguments, which its enlightened friends, while
it was depending before the people, found it neces-
sary to urge; that principle is now universally admit-
ted. But the question respecting the extent of the
powers actually granted, is perpetually arising, and
will probably continue to arise, so long as our system
shall exist. In discussing these questions, the conflict-
ing powers of the general and state governments must
be brought into view, and the supremacy of their re-
spective laws, when they are in opposition, must be
settled.

If any one proposition could command the universal
assent of mankind, we might expect it would be this-
that the government of the Union, though limited in
its powers, is supreme within its sphere of action.
This would seem to result, necessarily, from its na-
ture. It is the government of all; its powers are dele-
gated by all; it represents all, and acts for all. Though
any one state may be willing to control its operations,
no state is willing to allow others to control them.
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The nation, on those subjects on which it can act,
must necessarily bind its component parts. But this
question is not left to mere reason: the people have,
in express terms, decided it, by saying, *406 ‘this
constitution, and the laws of the United States, which
shall be made in pursuance thereof,” ‘shall be the
supreme law of the land,” and by requiring that the
members of the state legislatures, and the officers of
the executive and judicial departments of the states,
shall take the oath of fidelity to it. The government of
the United States, then, though limited in its powers,
is supreme; and its laws, when made in pursuance of
the constitution, form the supreme law of the land,
‘anything in the constitution or laws of any state to
the contrary notwithstanding.’

Among the enumerated powers, we do not find that
of establishing a bank or creating a corporation. But
there is no phrase in the instrument which, like the
articles of confederation, excludes incidental or im-
plied powers; and which requires that everything
granted shall be expressly and minutely described.
Even the 10th amendment, which was framed for the
purpose of quieting the excessive jealousies which
had been excited, omits the word ‘expressly,” and
declares only, that the powers ‘not delegated to the
United States, nor prohibited to the states, are re-
served to the states or to the people;’ thus leaving the
question, whether the particular power which may
become the subject of contest, has been delegated to
the one government, or prohibited to the other, to
depend on a fair construction of the whole instru-
ment. The men who drew and adopted this amend-
ment had experienced the embarrassments resulting
from the insertion of this word in the articles *407 of
confederation, and probably omitted it, to avoid those
embarrassments. A constitution, to contain an accu-
rate detail of all the subdivisions of which its great
powers will admit, and of all the means by which
they may be carried into execution, would partake of
the prolixity of a legal code, and could scarcely be
embraced by the human mind. It would, probably,
never be understood by the public. Its nature, there-
fore, requires, that only its great outlines should be
marked, its important objects designated, and the
minor ingredients which compose those objects, be
deduced from the nature of the objects themselves.
That this idea was entertained by the framers of the
American constitution, is not only to be inferred from
the nature of the instrument, but from the language.
Why else were some of the limitations, found in the
9th section of the 1st article, introduced? It is also, in

some degree, warranted, by their having omitted to
use any restrictive term which might prevent its re-
ceiving a fair and just interpretation. In considering
this question, then, we must never forget that it is a
constitution we are expounding.

**33 Although, among the enumerated powers of
government, we do not find the word ‘bank’ or ‘in-
corporation,” we find the great powers, to lay and
collect taxes; to borrow money; to regulate com-
merce; to declare and conduct a war; and to raise and
support armies and navies. The sword and the purse,
all the external relations, and no inconsiderable por-
tion of the industry of the nation, are intrusted to its
government. It can never be pretended, *408 that
these vast powers draw after them others of inferior
importance, merely because they are inferior. Such an
idea can never be advanced. But it may with great
reason be contended, that a government, intrusted
with such ample powers, on the due execution of
which the happiness and prosperity of the nation so
vitally depends, must also be intrusted with ample
means for their execution. The power being given, it
is the interest of the nation to facilitate its execution.
It can never be their interest, and cannot be presumed
to have been their intention, to clog and embarrass its
execution, by withholding the most appropriate
means. Throughout this vast republic, from the St.
Croix to the Gulf of Mexico, from the Atlantic to the
Pacific, revenue is to be collected and expended, ar-
mies are to be marched and supported. The exigen-
cies of the nation may require, that the treasure raised
in the north should be transported to the south, that
raised in the east, conveyed to the west, or that this
order should be reversed. Is that construction of the
constitution to be preferred, which would render
these operations difficult, hazardous and expensive?
Can we adopt that construction (unless the words
imperiously require it), which would impute to the
framers of that instrument, when granting these pow-
ers for the public good, the intention of impeding
their exercise, by withholding a choice of means? If,
indeed, such be the mandate of the constitution, we
have only to obey; but that instrument does not pro-
fess to enumerate the means by which the powers it
confers may be executed; nor does it prohibit the
creation of a corporation, *409 if the existence of
such a being be essential, to the beneficial exercise of
those powers. It is, then, the subject of fair inquiry,
how far such means may be employed.
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It is not denied, that the powers given to the govern-
ment imply the ordinary means of execution. That,
for example, of raising revenue, and applying it to
national purposes, is admitted to imply the power of
conveying money from place to place, as the exigen-
cies of the nation may require, and of employing the
usual means of conveyance. But it is denied, that the
government has its choice of means; or, that it may
employ the most convenient means, if, to employ
them, it be necessary to erect a corporation. On what
foundation does this argument rest? On this alone:
the power of creating a corporation, is one appertain-
ing to sovereignty, and is not expressly conferred on
congress. This is true. But all legislative powers ap-
pertain to sovereignty. The original power of giving
the law on any subject whatever, is a sovereign
power; and if the government of the Union is re-
strained from creating a corporation, as a means for
performing its functions, on the single reason that the
creation of a corporation is an act of sovereignty; if
the sufficiency of this reason be acknowledged, there
would be some difficulty in sustaining the authority
of congress to pass other laws for the accomplish-
ment of the same objects. The government which has
aright to do an act, and has imposed on it, the duty of
performing that act, must, according to the dictates of
reason, be allowed *410 to select the means; and
those who contend that it may not select any appro-
priate means, that one particular mode of effecting
the object is excepted, take upon themselves the bur-
den of establishing that exception.

**34 The creation of a corporation, it is said, apper-
tains to sovereignty. This is admitted. But to what
portion of sovereignty does it appertain? Does it be-
long to one more than to another? In America, the
powers of sovereignty are divided between the gov-
ernment of the Union, and those of the states. They
are each sovereign, with respect to the objects com-
mitted to it, and neither sovereign, with respect to the
objects committed to the other. We cannot compre-
hend that train of reasoning, which would maintain,
that the extent of power granted by the people is to be
ascertained, not by the nature and terms of the grant,
but by its date. Some state constitutions were formed
before, some since that of the United States. We can-
not believe, that their relation to each other is in any
degree dependent upon this circumstance. Their re-
spective powers must, we think, be precisely the
same, as if they had been formed at the same time.
Had they been formed at the same time, and had the
people conferred on the general government the

power contained in the constitution, and on the states
the whole residuum of power, would it have been
asserted, that the government of the Union was not
sovereign, with respect to those objects which were
intrusted to it, in relation to which its laws were de-
clared to be supreme? If this could not have been
asserted, we cannot well comprehend the process of
reasoning *411 which maintains, that a power apper-
taining to sovereignty cannot be connected with that
vast portion of it which is granted to the general gov-
ernment, so far as it is calculated to subserve the le-
gitimate objects of that government. The power of
creating a corporation, though appertaining to sover-
eignty, is not, like the power of making war, or levy-
ing taxes, or of regulating commerce, a great substan-
tive and independent power, which cannot be implied
as incidental to other powers, or used as a means of

- executing them. It is never the end for which other

powers are exercised, but a means by which other
objects are accomplished. No contributions are made
to charity, for the sake of an incorporation, but a cor-
poration is created to administer the charity; no semi-
nary of learning is instituted, in order to be incorpo-
rated, but the corporate character is conferred to sub-
serve the purposes of education. No city was ever
built, with the sole object of being incorporated, but
is incorporated as affording the best means of being
well governed. The power of creating a corporation is
never used for its own sake, but for the purpose of
effecting something else. No sufficient reason is,
therefore, perceived, why it may not pass as inciden-
tal to those powers which are expressly given, if it be
a direct mode of executing them.

But the constitution of the United States has not left
the right of congress to employ the necessary means,
for the execution of the powers conferred on the gov-
ernment, to general reasoning. To its enumeration of
powers is added, that of making ‘all *412 laws which
shall be necessary and proper, for carrying into exe-
cution the foregoing powers, and all other powers
vested by this constitution, in the government of the
United States, or in any department thereof.” The
counsel for the state of Maryland have urged various
arguments, to prove that this clause, though, in terms,
a grant of power, is not so, in effect; but is really re-
strictive of the general right, which might otherwise
be implied, of selecting means for executing the
enumerated powers. In support of this proposition,
they have found it necessary to contend, that this
clause was inserted for the purpose of conferring on
congress the power of making laws. That, without it,
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doubts might be entertained, whether congress could
exercise its powers in the form of legislation.

**35 But could this be the object for which it was
inserted? A government is created by the people, hav-
ing legislative, executive and judicial powers. Its leg-
islative powers are vested in a congress, which is to
consist of a senate and house of representatives. Each
house may determine the rule of its proceedings; and
it is declared, that every bill which shall have passed
both houses, shall, before it becomes a law, be pre-
sented to the president of the United States. The 7th
section describes the course of proceedings, by which
a bill shall become a law; and, then, the 8th section
enumerates the powers of congress. Could it be nec-
essary to say, that a legislature should exercise legis-
lative powers, in the shape of legislation? After al-
lowing each house to prescribe *413 its own course
of proceeding, after describing the manner in which a
bill should become a law, would it have entered into
the mind of a single member of the convention, that
an express power to make laws was necessary, to
enable the legislature to make them? That a legisla-
ture, endowed with legislative powers, can legislate,
is a proposition too self-evident to have been ques-
tioned.

But the argument on which most reliance is placed, is
drawn from that peculiar language of this clause.
Congress is not empowered by it to make all laws,
which may have relation to the powers confered on
the government, but such only as may be ‘necessary
and proper’ for carrying them into execution. The
word ‘necessary’ is considered as controlling the
whole sentence, and as limiting the right to pass laws
for the execution of the granted powers, to such as
are indispensable, and without which the power
would be nugatory. That it excludes the choice of
means, and leaves to congress, in each case, that only
which is most direct and simple.

Is it true, that this is the sense in which the word
‘necessary’ is always used? Does it always import an
absolute physical necessity, so strong, that one thing
to which another may be termed necessary, cannot
exist without that other? We think it does not. If ref-
erence be had to its use, in the common affairs of the
world, or in approved authors, we find that it fre-
quently imports no more than that one thing is con-
venient, or useful, or essential to another. To employ
the means necessary to an end, is generally under-

stood as employing any means calculated to *414
produce the end, and not as being confined to those
single means, without which the end would be en-
tirely unattainable. Such is the character of human
language, that no word conveys to the mind, in all
situations, one single definite idea; and nothing is
more common than to use words in a figurative
sense. Almost all compositions contain words, which,
taken in a their rigorous sense, would convey a mean-
ing different from that which is obviously intended. It
is essential to just construction, that many words
which import something excessive, should be under-
stood in a more mitigated sense-in that sense which
common usage justifies. The word ‘necessary’ is of
this description. It has not a fixed character, peculiar
to itself. It admits of all degrees of comparison; and is
often connected with other words, which increase or
diminish the impression the mind receives of the ur-
gency it imports. A thing may be necessary, very
necessary, absolutely or indispensably necessary. To
no mind would the same idea be conveyed by these
several phrases. The comment on the word is well
illustrated by the passage cited at the bar, from the
10th section of the 1st article of the constitution. It is,
we think, impossible to compare the sentence which
prohibits a state from laying ‘imposts, or duties on
imports or exports, except what may be absolutely
necessary for executing its inspection laws,” with that
which authorizes congress ‘to make all laws which
shall be necessary and proper for carrying into execu-
tion’ the powers of the general government, without
feeling a conviction, that the convention understood
itself to change materially *415 the meaning of the
word ‘necessary,’ by prefixing the word “absolutely.’
This word, then, like others, is used in various senses;
and, in its construction, the subject, the context, the
intention of the person using them, are all to be taken
into view.

**36 Let this be done in the case under consideration.
The subject is the execution of those great powers on
which the welfare of a nation essentially depends. It
must have been the intention of those who gave these
powers, to insure, so far as human prudence could
insure, their beneficial execution. This could not be
done, by confiding the choice of means to such nar-
row limits as not to leave it in the power of congress
to adopt any which might be appropriate, and which
were conducive to the end. This provision is made in
a constitution, intended to endure for ages to come,
and consequently, to be adapted to the various crises
of human affairs. To have prescribed the means by
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which government should, in all future time, execute
its powers, would have been to change, entirely, the
character of the instrument, and give it the properties
of a legal code. It would have been an unwise attempt
to provide, by immutable rules, for exigencies which,
if foreseen at all, must have been seen dimly, and
which can be best provided for as they occur. To
have declared, that the best means shall not be used,
but those alone, without which the power given
would be nugatory, would have been to deprive the
legislature of the capacity to avail itself of experi-
ence, to exercise its reason, and to accommodate its
legislation to circumstances.

*416 If we apply this principle of construction to any
of the powers of the government, we shall find it so
pernicious in its operation that we shall be compelled
to discard it. The powers vested in congress may cer-
tainly be carried into execution, without prescribing
an oath of office. The power to exact this security for
the faithful performance of duty, is not given, nor is it
indispensably necessary. The different departments
may be established; taxes may be imposed and col-
lected; armies and navies may be raised and main-
tained; and money may be borrowed, without requir-
ing an oath of office. It might be argued, with as
much plausibility as other incidental powers have
been assailed, that the convention was not unmindful
of this subject. The oath which might be exacted-that
of fidelity to the constitution-is prescribed, and no
other can be required. Yet, he would be charged with
insanity, who should contend, that the legislature
might not superadd, to the oath directed by the con-
stitution, such other oath of office as its wisdom
might suggest.

So, with respect to the whole penal code of the
United States: whence arises the power to punish, in
cases not prescribed by the constitution? All admit,
that the government may, legitimately, punish any
violation of its laws; and yet, this is not among the
enumerated powers of congress. The right to enforce
the observance of law, by punishing its infraction,
might be denied, with the more plausibility, because
it is expressly given in some cases.

Congress is empowered ‘to provide for the punish-
ment *417 of counterfeiting the securities and current
coin of the United States,” and ‘to define and punish
piracies and felonies committed on the high seas, and
offences against the law of nations.” The several

powers of congress may exist, in a very imperfect
state, to be sure, but they may exist and be carried
into execution, although no punishment should be
inflicted, in cases where the right to punish is not
expressly given.

**37 Take, for example, the power ‘to establish post-
offices and post-roads.” This power is executed, by
the single act of making the establishment. But, from
this has been inferred the power and duty of carrying
the mail along the post-road, from one post-office to
another. And from this implied power, has again been
inferred the right to punish those who steal letters
from the post-office, or rob the mail. It may be said,
with some plausibility, that the right to carry the mail,
and to punish those who rob it, is not indispensably
necessary to the establishment of a post-office and
post-road. This right is indeed essential to the benefi-
cial exercise of the power, but not indispensably nec-
essary to its existence. So, of the punishment of the
crimes of stealing or falsifying a record or process of
a court of the United States, or of perjury in such
court. To punish these offences, is certainly condu-
cive to the due administration of justice. But courts
may exist, and may decide the causes brought before
them, though such crimes escape punishment.

The baneful influence of this narrow construction on
all the operations of the government, and the absolute
*418 impracticability of maintaining it, without ren-
dering the government incompetent to its great ob-
Jects, might be illustrated by numerous examples
drawn from the constitution, and from our laws. The
good sense of the public has pronounced, without
hesitation, that the power of punishment appertains to
sovereignty, and may be exercised, whenever the
sovereign has a right to act, as incidental to his con-
stitutional powers. It is a means for carrying into exe-
cution all sovereign powers, and may be used, al-
though not indispensably necessary. It is a right inci-
dental to the power, and conducive to its beneficial
exercise.

If this limited construction of the word ‘necessary’
must be abandoned, in order to punish, whence is
derived the rule which would reinstate it, when the
government would carry its powers into execution,
by means not vindictive in their nature? If the word
‘necessary’ means ‘needful,” ‘requisite,” ‘essential,’
‘conducive to,” in order to let in the power of pun-
ishment for the infraction of law; why is it not
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equally comprehensive, when required to authorize
the use of means which facilitate the execution of the
powers of government, without the infliction of pun-
ishment?

In ascertaining the sense in which the word ‘neces-
sary’ is used in this clause of the constitution, we
may derive some aid from that with which it it is as-
sociated. Congress shall have power ‘to make all
laws which shall be necessary and proper to carry
into execution’ the powers of the government. If the
word ‘necessary’ was used in that strict and rigorous
sense for which the counsel for the state of *419
Maryland contend, it would be an extraordinary de-
parture from the usual course of the human mind, as
exhibited in composition, to add a word, the only
possible offect of which is, to qualify that strict and
rigorous meaning; to present to the mind the idea of
some choice of means of legislation, not strained and
compressed within the narrow limits for which gen-
tlemen contend.

**38 But the argument which most conclusively
demonstrates the error of the construction contended
for by the counsel for the state of Maryland, is
founded on the intention of the convention, as mani-
fested in the whole clause. To waste time and argu-
ment in proving that, without it, congress might carry
its powers into execution, would be not much less
idle, than to hold a lighted taper to the sun. As little
can it be required to prove, that in the absence of this
clause, congress would have some choice of means.
That it might employ those which, in its judgment,
would most advantageously effect the object to be
accomplished. That any means adapted to the end,
any means which tended directly to the execution of
the constitutional powers of the government, were in
themselves constitutional. This clause, as construed
by the state of Maryland, would abridge, and almost
annihilate, this useful and necessary right of the legis-
lature to select its means. That this could not be in-
tended, is, we should think, had it not been already
controverted, too apparent for controversy.

We think so for the following reasons: 1st. The
clause is placed among the powers of congress, not
among the limitations on those powers. *420 2d. Its
terms purport to enlarge, not to diminish the powers
vested in the government. It purports to be an addi-
tional power, not a restriction on those already
granted. No reason has been, or can be assigned, for

thus concealing an intention to narrow the discretion
of the national legislature, under words which purport
to enlarge it. The framers of the constitution wished
its adoption, and well knew that it would be endan-
gered by its strength, not by its weakness. Had they
been capable of using language which would convey
to the eye one idea, and, after deep reflection, im-
press on the mind, another, they would rather have
disguised the grant of power, than its limitation. If,
then, their intention had been, by this clause, to re-
strain the free use of means which might otherwise
have been implied, that intention would have been
inserted in another place, and would have been ex-
pressed in terms resembling these. ‘In carrying into
execution the foregoing powers, and all others,” &c.,
‘no laws shall be passed but such as are necessary
and proper.” Had the intention been to make this
clause restrictive, it would unquestionably have been
so in form as well as in effect.

The result of the most careful and attentive consid-
eration bestowed upon this clause is, that if it does
not enlarge, it cannot be construed to restrain the
powers of congress, or to impair the right of the legis-
lature to exercise its best judgment in the selection of
measures to carry into execution the constitutional
powers of the government. If no other motive for its
insertion can be suggested, a sufficient one is found
in the desire to remove all doubts respecting *421 the
right to legislate on that vast mass of incidental pow-
ers which must be involved in the constitution, if that
instrument be not a splendid bauble.

**39 We admit, as all must admit, that the powers of
the government are limited, and that its limits are not
to be transcended. But we think the sound construc-
tion of the constitution must allow to the national
legislature that discretion, with respect to the means
by which the powers it confers are to be carried into
execution, which will enable that body to perform the
high duties assigned to it, in the manner most benefi-
cial to the people. Let the end be legitimate, let it be
within the scope of the constitution, and all means
which are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist with
the letter and spirit of the constitution, are constitu-
tional

FN7 See Montague v. Richardson, 24 Conn.
348.
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That a corporation must be considered as a means not
less usual, not of higher dignity, not more requiring a
particular specification than other means, has been
sufficiently proved. If we look to the origin of corpo-
rations, to the manner in which they have been
framed in that government from which we have de-
rived most of our legal principles and ideas, or to the
uses to which they have been applied, we find no
reason to suppose, that a constitution, omitting, and
wisely omitting, to enumerate all the means for carry-
ing into execution the great powers vested in gov-
ernment, ought to have specified this. Had it been
intended to grant this power, as one which should be
distinct and independent, to be exercised in any case
whatever, it *422 would have found a place among
the enumerated powers of the government. But being
considered merely as a means, to be employed only
for the purpose of carrying into execution the given
powers, there could be no motive for particularly
mentioning it.

The propriety of this remark would seem to be gener-
ally acknowledged, by the universal acquiescence in
the construction which has been uniformly put on the
3d section of the 4th article of the constitution. The
power to ‘make all needful rules and regulations re-
specting the territory or other property belonging to
the United States,” is not more comprehensive, than
the power ‘to make all laws which shall be necessary
and proper for carrying into execution’ the powers of
the government. Yet all admit the constitutionality of
a territorial government, which is a corporate body.

If a corporation may be employed, indiscriminately
with other means, to carry into execution the powers
of the government, no particular reason can be as-
signed for excluding the use of a bank, if required for
its fiscal operations. To use one, must be within the
discretion of congress, if it be an appropriate mode of
executing the powers of government. That it is a con-
venient, a useful, and essential instrument in the
prosecution of its fiscal operations, is not now a sub-
ject of controversy. All those who have been con-
cerned in the administration of our finances, have
concurred in representing its importance and neces-
sity; and so strongly have they been felt, that states-
men of the first class, whose previous opinions *423
against it had been confirmed by every circumstance
which can fix the human judgment, have yielded
those opinions to the exigencies of the nation. Under
the confederation, congress, justifying the measure

by its necessity, transcended, perhaps, its powers, to
obtain the advantage of a bank; and our own legisla-
tion attests the universal conviction of the utility of
this measure. The time has passed away, when it can
be necessary to enter into any discussion, in order to
prove the importance of this instrument, as a means
to effect the legitimate objects of the government.

**40 But were its necessity less apparent, none can
deny its being an appropriate measure; and if it is, the
decree of its necessity, as has been very justly ob-
served, is to be discussed in another place. Should
congress, in the execution of its powers, adopt meas-
ures which are prohibited by the constitution; or
should congress, under the pretext of executing its
powers, pass laws for the accomplishment of objects
not intrusted to the government; it would become the
painful duty of this tribunal, should a case requiring
such a decision come before it, to say, that such an
act was not the law of the land. But where the law is
not prohibited, and is really calculated to effect any
of the objects intrusted to the government, to under-
take here to inquire into the decree of its necessity,
would be to pass the line which circumscribes the
judicial department, and to tread on legislative
ground. This court disclaims all pretensions to such a
power. :

*424 After this declaration, it can scarcely be neces-
sary to say, that the existence of state banks can have
no possible influence on the question. No trace is to
be found in the constitution, of an intention to create
a dependence of the government of the Union on
those of the states, for the execution of the great
powers assigned to it. Its means are adequate to its
ends; and on those means alone was it expected to
rely for the accomplishment of its ends. To impose
on it the necessity of resorting to means which it can-
not control, which another government may furnish
or withhold, would render its course precarious, the
result of its measures uncertain, and create a depend-
ence on other governments, which might disappoint
its most important designs, and is incompatible with
the language of the constitution. But were it other-
wise, the choice of means implies a right to choose a
national bank in preference to state banks, and con-
gress alone can make the election.

After the most deliberate consideration, it is the
unanimous and decided opinion of this court, that the
act to incorporate the Bank of the United States is a
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law made in pursuance of the constitution, and is a
part of the supreme law of the land.

The branches, proceeding from the same stock, and
being conducive to the complete accomplishment of
the object, are equally constitutional. It would have
been unwise, to locate them in the charter, and it
would be unnecessarily inconvenient, to employ the
legislative power in making those subordinate ar-
rangements. The great duties of the bank are pre-
scribed; those duties require branches; and the bank
itself *425 may, we think, be safely trusted with the
selection of places where those branches shall be
fixed; reserving always to the government the right to
require that a branch shall be located where it may be
deemed necessary.

It being the opinion of the court, that the act incorpo-
rating the bank is constitutional; and that the power
of establishing a branch in the state of Maryland
might be properly exercised by the bank itself, we
proceed to inquire--

**41 2. Whether the state of Maryland may, without
violating the constitution, tax that branch? That the
power of taxation is one of vital importance; that it is
retained by the states; that it is not abridged by the
grant of a similar power to the government of the
Union; that it is to be concurrently exercised by the
two governments-are truths which have never been
denied. But such is the paramount character of the
constitution, that its capacity to withdraw any subject
from the action of even this power, is admitted. The
states are expressly forbidden to lay any duties on
imports or exports, except what may be absolutely
necessary for executing their inspection laws. If the
obligation of this prohibition must be conceded-if it
may restrain a state from the exercise of its taxing
power on imports and exports-the same paramount
character would seem to restrain, as it certainly may
restrain, a state from such other exercise of this
power, as is in its nature incompatible with, and re-
pugnant to, the constitutional laws of the Union. A
law, absolutely repugnant to another, as entirely *426
repeals that other as if express terms of repeal were
used.

On this ground, the counsel for the bank place its
claim to be exempted from the power of a state to tax
its operations. There is no express provision for the
case, but the claim has been sustained on a principle

which so entirely pervades the constitution, is so in-
termixed with the materials which compose it, so
interwoven with its web, so blended with its texture,
as to be incapable of being separated from it, without
rending it into shreds. This great principle is, that the
constitution and the laws made in pursuance thereof
are supreme; that they control the constitution and
laws of the respective states, and cannot be controlled
by them. From this, which may be almost termed an
axiom, other propositions are deduced as corollaries,
on the truth or error of which, and on their applica-
tion to this case, the cause has been supposed to de-
pend. These are, 1st. That a power to create implies a
power to preserve: 2d. That a power to destroy, if
wielded by a different hand, is hostile to, and incom-
patible with these powers to create and to preserve:
3d. That where this repugnancy exists, that authority
which is supreme must control, not yield to that over
which it is supreme.

These propositions, as abstract truths, would, per-
haps, never be controverted. Their application to this
case, however, has been denied; and both in main-
taining the affirmative and the negative, a splendor of
eloquence, and strength of argument, seldom, if ever,
surpassed, have been displayed.

*427 The power of congress to create, and of course,
to continue, the bank, was the subject of the preced-
ing part of this opinion; and is no longer to be con-
sidered as questionable. That the power of taxing it
by the states may be exercised so as to destroy it, is
too obvious to be denied. But taxation is said to be an
absolute power, which acknowledges no other limits
than those expressly prescribed in the constitution,
and like sovereign power of every other description,
is intrusted to the discretion of those who use it. But
the very terms of this argument admit, that the sover-
eignty of the state, in the article of taxation itself, is
subordinate to, and may be controlled by the constitu-
tion of the United States. How far it has been con-
trolled by that instrument, must be a question of con-
struction. In making this construction, no principle,
not declared, can be admissible, which would defeat
the legitimate operations of a supreme government. It
is of the very essence of supremacy, to remove all
obstacles to its action within its own sphere, and so to
modify every power vested in subordinate govern-
ments, as to exempt its own operations from their
own influence. This effect need not be stated in
terms. It is so involved in the declaration of suprem-
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acy, so necessarily implied in it, that the expression
of it could not make it more certain. We must, there-
fore, keep it in view, while construing the constitu-
tion.

**42 The argument on the part of the state of Mary-
land, is, not that the states may directly resist a law of
congress, but that they may exercise their *428 ac-
knowledged powers upon it, and that the constitution
leaves them this right, in the confidence that they will
not abuse it. Before we proceed to examine this ar-
gument, and to subject it to test of the constitution,
we must be permitted to bestow a few considerations
on the nature and extent of this original right of taxa-
tion, which is acknowledged to remain with the
states. It is admitted, that the power of taxing the
people and their property, is essential to the very ex-
istence of government, and may be legitimately exer-
cised on the objects to which it is applicable, to the
utmost extent to which the government may choose
to carry it. The only security against the abuse of this
power, is found in the structure of the government
itself. In imposing a tax, the legislature acts upon its
constituents. This is, in general, a sufficient security
against erroneous and oppressive taxation.

The people of a state, therefore, give to their govern-
ment a right of taxing themselves and their property,
and as the exigencies of government cannot be lim-
ited, they prescribe no limits to the exercise of this
right, resting confidently on the interest of the legisla-
tor, and on the influence of the constituent over their
representative, to guard them against its abuse. But
the means employed by the government of the Union
have no such security, nor is the right of a state to tax
them sustained by the same theory. Those means are
not given by the people of a particular state, not given
by the constituents of the legislature, which claim the
right to tax them, but by the people of all the states.
They are given by all, *429 for the benefit of all-and
upon theory, should be subjected to that government
only which belongs to all.

It may be objected to this definition, that the power of
taxation is not confined to the people and property of
a state. It may be exercised upon every object
brought within its jurisdiction. This is true. But to
what source do wo trace this right? It is obvious, that
it is an incident of sovereignty, and is co-extensive
with that to which it is an incident. All subjects over
which the sovereign power of a state extends, are

objects of taxation; but those over which it does not
extend, are, upon the soundest principles, exempt
from taxation. This proposition may almost be pro-
nounced self-evident.

The sovereignty of a state extends to everything
which exists by its own authority, or is introduced by
its permission; but does it extend to those means
which are employed by congress to carry into execu-
tion powers conferred on that body by the people of
the United States? We think it demonstrable, that it
does not. Those powers are not given by the people
of a single state. They are given by the people of the
United States, to a government whose laws, made in
pursuance of the constitution, are declared to be su-
preme. Consequently, the people of a single state
cannot confer a sovereignty which will extend over
them.

**43 If we measure the power of taxation residing in
a state, by the extent of sovereignty which the people
of a single state possess, and can confer on its gov-
ernment, we have an intelligible standard, applicable
*430 to every case to which the power may be ap-
plied. We have a principle which leaves the power of
taxing the people and property of a state unimpaired;
which leaves to a state the command of all its re-
sources, and which places beyond its reach, all those
powers which are conferred by the people of the
United States on the government of the Union, and
all those means which are given for the purpose of
carrying those powers into execution. We have a
principle which is safe for the states, and safe for the
Union. We are relieved, as we ought to be, from
clashing sovereignty; from interfering powers; from a
repugnancy between a right in one government to
pull down, what there is an acknowledged right in
another to build up; from the incompatibility of a
right in one government to destroy, what there is a
right in another to preserve. We are not driven to the
perplexing inquiry, so unfit for the judicial depart-
ment, what degree of taxation is the legitimate use,
and what degree may amonnt to the abuse of the
power. The attempt to use it on the means employed
by the government of the Union, in pursuance of the
constitution, is itself an abuse, because it is the usur-
pation of a power which the people of a single state
cannot give. We find, then, on just theory, a total
failure of this original right to tax the means em-
ployed by the government of the Union, for the exe-
cution of its powers. The right never existed, and the
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question whether it has been surrendered, cannot
arise.

But, waiving this theory for the present, let us resume
the inquiry, whether this power can be exercised
*431 by the respective states, consistently with a fair
construction of the constitution? That the power to
tax involves the power to destroy; that the power to
destroy may defeat and render useless the power to
create; that there is a plain repugnance in conferring
on one government a power to control the constitu-
tional measures of another, which other, with respect
to those very measures, is declared to be supreme
over that which exerts the control, are propositions
not to be denied. But all inconsistencies are to be
reconciled by the magic of the word confidence.
Taxation, it is said, does not necessarily and unavoid-
ably destroy. To carry it to the excess of destruction,
would be an abuse, to presume which, would banish
that confidence which is essential to all government.
But is this a case of confidence? Would the people of
any one state trust those of another with a power to
control the most insignificant operations of their state
government? We know they would not. Why, then,
should we suppose, that the people of any one state
should be willing to trust those of another with a
power to control the operations of a government to
which they have confided their most important and
most valuable interests? In the legislature of the Un-
ion alone, are all represented. The legislature of the
Union alone, therefore, can be trusted by the people
with the power of controlling measures which con-
cern all, in the confidence that it will not be abused.
This, then, is not a case of confidence, and we must
consider it is as it really is.

**44*432 If we apply the principle for which the
state of Maryland contends, to the constitution, gen-
erally, we shall find it capable of changing totally the
character of that instrument. We shall find it capable
of arresting all the measures of the government, and
of prostrating it at the foot of the states. The Ameri-
can people have declared their constitution and the
laws made in pursuance thereof, to be supreme; but
this principle would transfer the supremacy, in fact,
to the states. If the states may tax one instrument,
employed by the government in the execution of its
powers, they may tax any and every other instrument.
They may tax the mail; they may tax the mint; they
may tax patent-rights; they may tax the papers of the
custom-house; they may tax judicial process; they

may tax all the means employed by the government,
to an excess which would defeat all the ends of gov-
ernment. This was not intended by the American
people. They did not design to make their govern-
ment dependent on the states.

Gentlemen say, they do not claim the right to extend
state taxation to these objects. They limit their pre-
tensions to property. But on what principle, is this
distinction made? Those who make it have furnished
no reason for it, and the principle for which they con-
tend denies it. They contend, that the power of taxa-
tion has no other limit than is found in the 10th sec-
tion of the Ist article of the constitution; that, with
respect to everything else, the power of the states is
supreme, and admits of no control. If this be true, the
distinction between property and *433 other subjects
to which the power of taxation is applicable, is
merely arbitrary, and can never be sustained. This is
not all. If the controlling power of the states be estab-
lished; if their supremacy as to taxation be acknowl-
edged; what is to restrain their exercising control in
any shape they may please to give it? Their sover-
eignty is not confined to taxation; that is not the only
mode in which it might be displayed. The question is,
in truth, a question of supremacy; and if the right of
the states to tax the means employed by the general
government be conceded, the declaration that the
constitution, and the laws made in pursuance thereof,
shall be the supreme law of the land, is empty and
unmeaning declamation.

In the course of the argument, the Federalist has been
quoted; and the opinions expressed by the authors of
that work have been justly supposed to be entitled to
great respect in expounding the constitution. No trib-
ute can be paid to them which exceeds their merit;
but in applying their opinions to the cases which may
arise in the progress of our government, a right to
judge of their correctness must be retained; and to
understand the argument, we must examine the
proposition it maintains, and the objections against
which it is directed. The subject of those numbers,
from which passages have been cited, is the unlimited
power of taxation which is vested in the general gov-
ernment. The objection to this unlimited power,
which the argument seeks to remove, is stated with
fulness and clearness. It is, ‘that an indefinite power
of taxation in the latter (the government *434 of the
Union) might, and probably would, in time, deprive
the former (the government of the states) of the
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means of providing for their own necessities; and
would subject them entirely to the mercy of the na-
tional legislature. As the laws of the Union are to
become the supreme law of the land; as it is to have
power to pass all laws that may be necessary for car-
rying into execution the authorities with which it is
proposed to vest it; the national government might, at
any time, abolish the taxes imposed for state objects,
upon the pretence of an interference with its own. It
might allege a necessity for doing this, in order to
give efficacy to the national revenues; and thus, all
the resources of taxation might, by degrees, become
the subjects of federal monopoly, to the entire exclu-
sion and destruction of the state governments.’

**45 The objections to the constitution which are
noticed in these numbers, were to the undefined
power of the government to tax, not to the incidental
privilege of exempting its own measures from state
taxation. The consequences apprehended from this
undefined power were, that it would absorb all the
objects of taxation, ‘to the exclusion and destruction
of the state governments.” The arguments of the Fed-
eralist are intended to prove the fallacy of these ap-
prehensions; not to prove that the government was
incapable of executing any of its powers, without
exposing the means it employed to the embarrass-
ments of state taxation. Arguments urged against
these objections, and these apprehensions, are to be
understood as relating to the points they *435 mean
to prove. Had the authors of those excellent essays
been asked, whether they contended for that con-
struction of the constitution, which would place
within the reach of the states those measures which
the government might adopt for the execution of its
powers; no man, who has read their instructive pages,
will hesitate to admit, that their answer must have
been in the negative.

It has also been insisted, that, as the power of taxa-
tion in the general and state governments is acknowl-
edged to be concurrent, every argument which would
sustain the right of the general government to tax
banks chartered by the states, will equally sustain the
right of the states to tax banks chartered by the gen-
eral government. But the two cases are not on the
same reason. The people of all the states have created
the general government, and have conferred upon it
the general power of taxation. The people of all the
states, and the states themselves, are represented in
congress, and, by their representatives, exercise this

power. When they tax the chartered institutions of the
states, they tax their constituents; and these taxes
must be uniform. But when a state taxes the opera-
tions of the government of the United States, it acts
upon institutions created, not by their own constitu-
ents, but by people over whom they claim no control.
It acts upon the measures of a government created by
others as well as themselves, for the benefit of others
in common with themselves. The difference is that
which always exists, and always must exist, between
the action of the whole on a *436 part, and the action
of a part on the whole-between the laws of a govern-
ment declared to be supreme, and those of a govern-
ment which, when in opposition to those laws, is not
supreme.

But if the full application of this argument could be
admitted, it might bring into question the right of
congress to tax the state banks, and could not prove

“the rights of the states to tax the Bank of the United

States.

The court has bestowed on this subject its most delib-
erate consideration. The result is a conviction that the
states have no power, by taxation or otherwise, to
retard, impede, burden, or in any manner control, the
operations of the constitutional laws enacted by con-
gress to carry into execution the powers vested in the
general government. This is, we think, the unavoid-
able consequence of that supremacy which the consti-
tution has declared. We are unanimously of opinion,
that the law passed by the legislature of Maryland,
imposing a tax on the Bank of the United States, is
unconstitutional and void.

**46 This opinion does not deprive the states of any
resources which they originally possessed. It does not
extend to a tax paid by the real property of the bank,
in common with the other real property within the
state, nor to a tax imposed on the interest which the
citizens of Maryland may hold in this institution, in
common with other property of the same description
throughout the state. But this is a tax on the opera-
tions of the bank, and is, consequently, a tax on the
operation of an instrument employed by the govern-
ment *437 of the Union to carry its powers into exe-
cution. Such a tax must be unconstitutional.

JUDGMENT.-This cause came on to be heard, on the
transcript of the record of the court of appeals of the
state of Maryland, and was argued by counsel: on

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 40

17U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579, 4 Wheat. 316, 4 A.F.T.R. 4491, 42 Cont.Cas.Fed. (CCH) P

77,296
(Cite as: 17 U.S. 316, 1819 WL 2135 (U.S.Md.))

consideration whereof, it is the opinion of this court,
that the act of the legislature of Maryland is contrary
to the constitution of the United States, and void; and
therefore, that the said court of appeals of the state of
Maryland erred, in affirming the judgment of the Bal-
timore county court, in which judgment was rendered
against James W. McCulloch; but that the said court
of appeals of Maryland ought to have reversed the
said judgment of the said Baltimore county court, and
ought to have given judgment for the said appellant,
McCulloch: It is, therefore, adjudged and ordered,
that the said judgment of the said court of appeals of
the state of Maryland in this case, be, and the same
hereby is, reversed and annulled. And this court, pro-
ceeding to render such judgment as the said court of
appeals should have rendered; it is further adjudged
and ordered, that the judgment of the said Baltimore
county court be reversed and annulled, and that
Jjudgment be entered in the said Baltimore county
court for the said James W. McCulloch.

U.S.,1819

M'Culloch v. State

17 U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579,
4 Wheat. 316, 4 AF.T.R. 4491, 42 Cont.Cas.Fed.
(CCH) P 77,296
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Supreme Court of Washington,
En Banc.

STATE of Washington ex rel. EVERGREEN
FREEDOM FOUNDATION, A Washington Non- .
profit Corporation and Teachers for a Responsible

Union, An Unincorporated Association, Petitioners,
V.
WASHINGTON EDUCATION ASSOCIATION;
National Education Association; Kristeen Hansel-
man; Bellevue Uniserv Council; Cascade Uniserv
Council; Chinook Uniserv Council; Eastern Wash-
ington Uniserv Council; Fourth Corner Uniserv
Council; Kent Uniserv Council; Lower Columbia
Uniserv Council; Mid-State Uniserv Council; North
Central Uniserve Council; Olympic Uniserv Council;
Pilchuck Uniserv Council; Puget Sound Uniserv
Council; Rainier Uniserv Council; Riverside Uniserv
Council; Samammish Uniserv Council; Seattle Unis-
erv Council; Soundview Uniserv Council; Southeast
Washington Uniserv Council; Spokane Uniserv
Council; Vancouver Uniserv Council; Tacoma Unis-
erv Council; Seattle Education Association; Seattle
School District No. 001; Bellevue School District No.
405; Central Kitsap School District No. 401; Everett
School District No. 002; Federal Way School District
No. 210; Highline School District No. 401; Kent
School District No. 415; Lynden School District No.
504; Olympia School District No 111; Pasco School
District No. 001; Sedrowooley School District No.
101; Spokane School District No. 081; Tacoma
School District No. 010; Vancouver School District
No. 037; and Yakima School District No. 007, Re-
spondents.
No. 67126-5.

Argued Nov. 18, 1999.
Decided May 18, 2000.
As Amended June 8, 2000.

Nonprofit corporation and unincorporated association
of public school employees filed a complaint alleging
that education associations and school districts had
violated the Fair Campaign Practices Act by with-
holding funds from wages or salaries to be used for
political committees or for use as political contribu-
tions without obtaining annual written authorizations.
The Superior Court, Thurston County, Wm. Thomas

McPhee, J., granted school districts' motion to dis-
miss and granted summary judgment for education
associations. Direct review was granted. The Su-
preme Court, Smith, J., held that: (1) education asso-
ciations, in their capacity as labor organizations, were
not employers or other persons or entities “responsi-
ble for the disbursement of funds in payment of
wages or salaries,” within meaning of Fair Campaign
Practices Act provision requiring annual written au-
thorization from employees for payroll deductions for
political contributions, and (2) rule promulgated by
Public Disclosure Commission (PDC) properly re-
quired an employer to obtain annual written authori-
zation from employees only when payment from the
deductions is made to a political committee required
to report under the Act or a candidate for state or lo-
cal office.

Affirmed.

Alexander, J., filed an opinion concurring in the re-
sult.

Talmadge, J., filed a specially concurring opinion.

Madsen, J., filed an opinion concurring in part and
dissenting in part, in which Agid, J. pro tem., joined.

Sanders, J., filed an opinion concurring in part and
dissenting in part.
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well as from statements contained in the official Vot-

ers Pamphlet.

[18] Statutes 361 €325

361 Statutes
3611X Initiative
361k325 k. Constructions, Operation and Ef-
fect of Initiated Acts. Most Cited Cases
Initiatives are not construed like other legislation
because, in interpreting them, reviewing courts focus
on the language of the initiative as the average in-

formed lay voter would read it.

[19] Elections 144 €311

144 Elections
144X1 Violations of Election Laws

144k311 k. Constitutional and Statutory Pro-
visions. Most Cited Cases
Although the Fair Campaign Practices Act is to be
construed liberally, the court need not do so if such a
construction would result in an unlikely, absurd, or
strained interpretation of the statutory language.
West's RCWA 42.17.920.

[20] Statutes 361 €325

361 Statutes
361IX Initiative

361k325 k. Constructions, Operation and Ef-
fect of Initiated Acts. Most Cited Cases
In determining the purpose or intent of the statute
based upon the initiative, the court may consider ar-
guments made for and against the initiative in the
Voters Pamphlet.

[21] Statutes 361 €206

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction

361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k206 k. Giving Effect to Entire

Statute. Most Cited Cases
It is a basic rule of statutory construction that, when-
ever possible, statutes should be construed so that no
part of the statutory scheme is rendered superfluous,
and to accomplish this purpose, all provisions should
be harmonized.
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[22] Labor and Employment 231H €=°1034(2)

231H Labor and Employment

231HXII Labor Relations

23 1HXII(B) Labor Organizations
231Hk1031 Dues, Fees, and Assessments
231Hk1034 Use of Funds
231Hk1034(2) k. Political Activities.

Most Cited Cases

(Formerly 232Ak104 Labor Relations)
Fair Campaign Practices Act does not prohibit a labor
organization from using general treasury funds ob-
tained from members' dues for the purpose of operat-
ing a political committee, influencing an election, or
to otherwise make contributions to a political com-
mittee or candidate. West's RCWA 42.17.680(3).
**604*617 Song, Oswald & Mondress, James D.
Oswald, Seattle, for Amicus Curiae on behalf of
Washington State Labor Council.

Davis, Wright, Tremaine, Daniel Benjamin Ritter,
Seattle, for Amicus Curiae on behalf of Foundation
for Campaign Finance Comm.

Shawn Newman, Olympia, for Amicus Curiae on
behalf of Initiative and Referendum Institute.

James Martin Johnson, Jeanne A. Brown, Evergreen
Freedom Foundation, Olympia, Ellis, Li & McKin-
stry, Steven T. O'Ban, Nathaniel Lee Taylor, Seattle,
for Appellants.

Judith A. Lonnquist, Clifford Donald Foster, Jr., Se-
attle, Harriet Kay Strasberg, Olympia, Joni Roberta
Kerr, Vancouver, Catherine O'Toole, Federal Way,
for Respondents.

*618SMITH, J.

Appellants Evergreen Freedom Foundation ™! and
Teachers For A Responsible Union B2 seek direct
review of orders of summary judgment and dismissal
by the Thurston County Superior Court in favor of

Respondent School Districts ™ and Washington

Education Associations ™ in a lawsuit by Appellants
claiming violation by Respondents of RCW
42.17.680(3) in withholding funds from wages or
salaries for political contributions without obtaining

annual written authorizations. The Superior Court

concluded that **605 the WEA, in its capacity as a
labor organization, did not violate RCW 42.17.680(3)
because the statute applies only to an “employer or
other person or entity responsible for the disburse-
ment of funds in payment of wages or salaries.” Ad-
ditionally, the court concluded that Respondent
School Districts did not violate section 680(3) be-
cause WAC 390-17-100, the rule promulgated by the
Public Disclosure Commission to implement the stat-
ute, is entitled *619 to great weight and the School
Districts have complied with it. We affirm.

ENI. Evergreen Freedom Foundation is a
Washington nonprofit corporation. Clerk's
Papers at 14.

FN2. Teachers For A Responsible Union is
an unincorporated association of public
school employees. Clerk's Papers at 14.

FN3. The fifteen school districts named as
Respondents in this case are referred to col-
lectively as “Respondent School Districts.”
Clerk's Papers at 15-16 and 35.

FN4. The Washington Education Associa-
tion (WEA) (a labor organization incorpo-
rated in Washington and affiliated with the
National Education Association) (NEA).
Kristeen Hanselman (an employee of NEA),
the twenty-one individually named Uniserv
Councils (regional affiliates of WEA and
NEA), and the Seattle Education Associa-
tion (a local education association affiliated
with WEA) are referred to collectively as
“Respondent  Education  Association.”
Clerk's Papers at 14-16, 26-29 and 154.

QUESTIONS PRESENTED
The questions presented in this case are:

(1) Whether the Washington Education Association,
in its capacity as a labor organization, is an “other
person or entity responsible for the disbursement of
funds in payment of wages or salaries” under RCW
42.17.680(3), which requires annual written authori-
zation from members for payroll deductions by em-
ployers from wages or salaries for political contribu-
tions.
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