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ASSIGNMENTS OF ERROR.

Assignment of Error No. 1.

The trial court erred in admitting irrelevant prejudicial evidence that
infringed on Mr. McCreven’s constitutionally protected rights of free speech
and association.

Assignment of Error No. 2.
The State committed prosecutorial misconduct which deprived McCreven
of a fair trial.

Assignment of Error No. 3.
The trial court’s denial of his motions to dismiss denied Mr. McCreven his
right to a fair trial and was an abuse of discretion.

Assignment of Error No. 4.
Juror misconduct deprived Mr. McCreven of his right to a fair trial.

Assignment of Error No. 5.
The trial court abused its discretion in denying Mr. McCreven’s motion for a

separate trial.

Assignment of Error No. 6.
The trial court erred in sealing the jury questionnaire without conducting the
required analysis.

Assignment of Error No. 7.

Instruction 34, the “To Convict” instruction for felony murder in the second
degree, omitted the essential element that the State must prove the absence
of self-defense beyond a reasonable doubt.

Assignment of Error No. 8.
Instruction 24, the “Justifiable Homicide instruction, did not make the
subjective standard of standing in the defendant’s shoes manifestly clear.

Assignment of Error No. 9.

Instruction 15, defining Recklessness, is an omission or misstatement of the
law, effectively relieving the State of its burden to prove every element of an
offense violates due process and is reversible error.




Assignment of Error No. 10.

The identification procedure used in this case violated due process because it
was impermissibly suggestive in several respects and the totality of the
circumstances does not establish that Ford’s identification of McCreven was
reliable.

Assignment of Error No. 11.
There is not sufficient evidence to convict Mr. McCreven for murder in the
second degree; either as a principal or an accomplice.

Assignment of Error No. 12.
In sentencing Mr. McCreven to murder in the second degree the State erred
in the calculation of his offender’s score. In calculating

Assignment of Error No. 13
Cumulative error deprived Mr. McCreven a fair trial.

Issues Pertaining to Assignments of Error

1. Whether the trial court erred in admitting irrelevant and prejudicial
evidence which resulted in violating Mr. McCreven’s protected rights of
free speech and association? (Assignment of Error No. 1)

2. Whether prosecutorial misconduct deprived Mr. McCreven of his right
to a fair trial by violating his right to silence during closing argument,
misstating the law, repeatedly violating the court’s rulings in limine,
coaching witnesses, and improperly questioning witnesses? (Assignment
of Error No. 2)

3. Whether the trial court erred in denying his motions to dismiss on the
grounds that CrR 8.3(b) standard was not applied, and the courts’
application of insufficient and ineffective curative instructions prejudiced
jury deliberations? (Assignment of Error No. 3)

4. Whether juror misconduct deprived Mr. McCreven of his right to a fair
trial? (Assignment of Error No. 4)

5. Whether the trial court abused its discretion in denying Mr. McCreven'’s
motion for a separate trial? (Assignment of Error No. 5)



6. Whether the trial court erred in sealing the jury questionnaire without
conducting the required analysis? (Assignment of Error No. 6)

7. Whether Jury Instruction 34 omitted adequate, essential, and required
elements resulting in structural emors that prejudiced the jury’s
deliberations. (Assignment of Error No. 7)

8. Whether Jury Instruction 24, “Justifiable Homicide” instruction, was
presented by the court to the jury as a inherently objective standard,
rather than emphasizing the subjective nature of the instruction in which
the jury must “stand in the shoes of the accused,” when considering the
accused actions. (Assignment of Error No. 8)

9. Whether Jury Instruction 15, defining “Recklessness,” lead the jury to
believe the State was relieved the of its burden to prove Mr. McCreven
recklessly inflicted substantial bodily harm. (Assignment of Error No. 9)

10. Whether the trial court erred in admitting Shannon Ford’s in court and
out of court identification of Mr. McCreven when Ms. Ford’s
recollection was neither reliable nor specific? (Assignment of Error No.
10)

11. Whether there is sufficient evidence to convict Mr. McCreven of murder
in the second degree as either a principal or accomplice? (Assignment
of Error No. 11)

12. Whether the trial court erred in calculating his offender score?
(Assignment of Error No. 12)

13. Whether cumulative error deprived Mr. McCreven of a fair trial?
(Assignment of Error No. 13)

B. STATEMENT OF THE CASE.

Procedural Facts
Mr. McCreven was charged on April 9, 2008 by Original Information and

by Amended Information filed on March 13, 2009 with Felony Murder in the



Second Degree with a deadly weapon enhancement and one count of Assault in the
Second Degree also with a deadly weapon enhancement. CP 1-2, 59-60.

Prior to trial, Mr. McCreven voluntarily agreed to provide a buccal swab for
DNA testing. CP 48-49. The trial court also granted Mr. McCreven’s motion for
severance/prohibition of joinder of Count IIT (Unlawful Possession of Firearm in the
First Degree charge). CP 3946, 51-58, 61-62; RP 3/6/09 p. 14. On January 28, 2009.
The trial court denied Mr. McCreven’s pretrial motions for mandatory and
discretionary severance. CP 47; RP 2/6/09 p.2; RP 3/6/09 p. 3, 39; RP 4/17/09 p. 159.
The motion for discretionary severance was renewed throughout the trial and at the
end of the case and all were denied. RP 1345, RP6/4/09 p. 38-42.

The court heard argument regarding the issues raised in Mr. McCreven’s
trial brief and motions in limine. CP 70-88. The Court excluded testimony referring
to Dana Beaudine as a “victim”, also excluded testimony regarding weapons
recovered from the homes of the co-defendant/co-appellants, and ruled that that
evidence regarding motorcycle club membership would be limited to items
pertaining to clothing allegedly worn the night of April 5, 2008. RP 137-138, 134,
128. The trial court denied Mr. McCreven’s motion to exclude in court and out of
court identification. CP 89-112. RP 4/20/09 p. 58.

On April 15, 2009 Defense Counsel filed its response to the State’s motions
in limine and sought to introduce evidence of Mr. Beaudine’s violent reputation and

drug use. CP 114-123. The court excluded evidence of Beaudine’s drug use (RP



4/20/09 p. 81) and restricted character evidence to reputation for quarrelsome or
violent behavior, but would not allow evidence regarding specific instances, such as
that proffered by the defense in its offer of proof of Ms. Hutt’s testimony. RP 4/20/09
p.85-87, 94. Defense attempts to modify this ruling after Ms. Ford testified about
Beaudine being a happy and social person (RP 1000) and the court admitted an in
life photo (RP 973) that showed Beaudine in child’s party hat at a child’s birthday
party were unsuccessful. RP 2395-2400, 2505-21.

The order to seal juror questionnaires was filed on April 13, 2009. CP 113.
On May 5, 2009 Defense Counsel filed a motion to dismiss for prosecutorial
misconduct and discovery violations. CP 124-137. On May 21, 2009, at the end of
the State’s case in chief Defense Counsel for Mr. McCreven argued a motion to
dismiss for insufficiency of the evidence. RP 2278 — 2283. The motion was also
denied. RP 2303. During the trial several motions to dismiss or for a mistrial were
made after repeated violations of the court’s pretrial rulings, all were denied. RP
1502, 1507, 1597. Again on June 2, 2009, Defense Counsel filed a motion to
dismiss pursuant to CrR 8.3(b). CP 138-149. It was also denied.

Another defense motion to sever was made and denied on June 1, 2009. RP
2311 —2313. On June 4, 2009, Defense Counsel renewed its motion to sever at the
end of the State’s case and also renewed its motion to dismiss based on prosecutorial
misconduct. RP 6/4/09 p. 38-53. These motions were denied without any findings of

fact or conclusions of law. RP 6/4/09 p. 42, 53. On June 5, 2009, Defense Counsel



filed its proposed jury instructions as well as supplemental proposed jury instructions.
CP165-217, 151-164, CP 314-315. 316-319.

On June 15, 2009 Mr. McCreven was found guilty of Murder in the Second
Degree with a deadly weapon enhancement and not guilty of Assault in the Second
‘Degree as charged in Count II. CP 309-311. Following the verdict, Defense Counsel
filed a motion for arrest of judgment, new trial and/or relief from judgment and
supplemented this brief with additional authority on July 20, 2009. CP 320-332.
This motion was denied. CP 333. On this same date an order on the pre-trial motions
in limine was also filed. CP 333-335.

Mr. McCreven disputed the State’s offender score calculation and after
argument, the trial court Mr. McCreven was sentenced to 269 months. CP 337-350,
354-368. On August 19, 2009 Mr. McCreven'’s notice of appeal was timely filed as
well as the order of indigency. CP 377-392, 369-371.

Substantive Facts

On April 5, 2008, after enjoying a spaghetti dinner at Rebecca Dobiash’s
residence in Yelm, Mr. McCreven and his friend Jim Stilton rode their motorcycles to
the Bulls Eye Sports Lounge in Spanaway to meet up with several other members of
the Hildago Motorcycle Club. RP 1489-1491. According to Rebecca Dobiash’s
t&stimony both Mr. McCreven and Mr. Stilton were wearing their riding leathers —
black leather jackets and black leather chaps. RP 1490. Mr. McCreven was wearing a

red bandana she had made for him. RP 1490, 1492.



She indicated that Mr. McCreven rode with several friends in a club called
the Hidalgos as well with others not in the riding club, including Jim Stilton and
Reyna Blair and Vince James. RP 1480, 1491, 1494. The club did things together
like barbeques, toy runs and social events with wives and significant others. RP
1491. Mr. McCreven was employed at Ft. Lewis and was an airplane painter for
McCormick Air. RP 1486. The last plane he painted was red and yellow. RP 1488-
89. Ex 288. He was wearing the same boots that were confiscated by the police
under the belief they had what appeared to be blood on them. RP 1489.

She testified that while her home was being searched she was not allowed
inside and that items had been moved in apparently in order to be photographed. RP
1499, 1493.

Also present at the Bulls Eye on this night were Dana Beaudine, Shannon
Ford, Vince James and Reyna Blair, who had come from Beaudine’s and S. Ford’s
residence where they and Otto Holz had been working on Beaudine’s motorcycle
and drinking. RP 975-979.

Ms. Ford, described Beaudine was about 5° 117 with a muscular build, a
shaved head and a goatee. RP 1161. He also had a tattoo on one arm of a skull and a
knife with a banner, which according to Ms. Ford was a Special Forces tattoo, and on
the other arm had tattoos depicting demonic angels. RP 1161-1162. Ms. Ford
testified Mr. Beaudine had Special Forces training, which is a more elite force in the

military. RP 1162. On the night of April 5, 2008, Beaudine was wearing hoop



earrings with studs, a silver ring with a skull on it, a long sleeved black shirt with
Harley Davidson on it and jeans. RP 1163. According to her testimony on direct
examination, on April 5, 2008, Mr. Beaudine was a “happy and social” guy, “and
that’s how he is”. RP 1000. Ms. Ford also was wearing jeans and a black Harley
Davidson zip up sweatshirt with the Harley Davidison logo on it. RP 1163. Ms. Ford
described Vincent James as about the same height as Beaudine with a slim build but
could not remember his hair type or length or his facial hair if any or what he was
wearing on April 5, 2008. RP 1070, 11-1165.

According to Ms. Ford’s testimony, the “biker” jackets being wom by Mr.
McCreven and the three or four others at his table were black leather jackets with
long sleeves with patches on the back that said “Hildalgos” on top and ‘“Pierce
County” on bottom. RP 1009, 1071-1072. Ms. Ford testified that one man, Barry
Ford, at the table with Mr. McCreven and the others was not wearing the above
described jacket but instead was wearing gray-type denim pants and a long-sleeved
sweater and appeared “more clean cut” with a clean shave and shorter haircut. RP
1010. Ms. Ford described Tetry Nolan as unshaven with blondish hair and a long
goatee. RP 1010. Ms. Ford also described a fifth person as being at the same table as
Mr. McCreven and the others who also had on a black leather jacket and was “more
clean cut” meaning he didn’t have a scruffy look. RP 1011. Ms. Ford testified that

Mr. McCreven was wearing a black bandana. RP 986.



In addition to these two groups of people, Joy Hutt was working as a
bartender. RP 2389-2390. Gary Howden, an off duty D.J., was also present. RP 179.
Also present was Heather Diamond with a friend and separate from them was
Kathryn Baccus and Jennifer Abbott with their friends who were at the Bulls Eye for
a bachelorette party. RP 343, RP 454-455.

According to Shannon Ford’s testimony at trial, when she and Beaudine,
M. James, and Ms. Blair arrived at the Bulls Eye Tavern, Ms. Blair and Mr. James
acknowledged Mr. McCreven’s presence at another table by smiling at him and/or
saying “hello.” RP 984-985, RP 1000-1001; 1168. Ms. Blair also told Ms. Ford that
she knew Mr. McCreven. RP 1001. In fact, Ms. Ford testified that as they were
leaving Bulls Eye, Mr. McCreven was still inside the bar and Mr. James
acknowledged Mr. McCreven’s presence with a smile. RP 1001.

During their time inside the Bulls Eye, Ms. Ford testified that she noticed
some members of the table at which Mr. McCreven was present “glaring” at her. RP
1002 - 1004. Although she testified that this “glaring” was done by more than one
person at the table, Ms. Ford testified that she most clearly remembered Terry Nolan
“glaring” and did not testify that Mr. McCreven ever “glared” at her. RP 1002-1004,
1138, RP 1173.

According to Ms. Ford’s testimony, following this “glaring” she saw Terry
Nolan tum to Barry Ford who picked up his cell phone and either made or received a

phone call. RP 1006, 1122. Ms. Ford testified that within minutes of this, she told the



rest of her table she wanted to leave but did not tell them about the “glaring.”” RP
1008-1009, 1138.

Ms. Ford testified that Ms. Blair exited first, followed by Mr. James, then
M. Ford and finally Mr. Beaudine. RP 1017. Ms. Ford testified that once outside the
Bulls Eye she and Mr. Beaudine went to her truck (a Tahoe) and Ms. Blair and Mr.
James went to their truck. RP 1017. Ms. Ford testified that Ms. Blair and Mr. James’
truck was parked about five spaces away from her Tahoe with other vehicles parked
in between. RP 1017.

Once outside, Ms. Ford testified she did not hear anyone shouting or yelling
or anything. RP 1021. She went to the driver’s door of her vehicle and Mr. Beaudine
went to the passenger side. RP 1021. According to Ms. Ford when Mr. Beaudine got
to the passenger side of the Tahoe she saw out of the comer of her eye a man
approaching Dana with his fist cocked like he was going to throw a punch. RP 1021-
1022. Ms. Ford identified this man as Carl Smith and stated that he was about Mr.
Beaudine’s height, weighed about 200 pounds with a stocky build, scruffy facial hair
and was wearing a black leather jacket with the Hidalgo patch on it and a bandana
with skulls on it. RP 1025-1026, 1082. Ms. Ford testified that Mr. Beaudine blocked
the punch with raised arms. RP 1026. The next thing she testified to remembering is
someone came up behind Mr. Beaudine and grabbed him by the shoulder area. RP
1026 - 1027. Ms. Ford then remembered seeing the fight going back behind her

truck more towards the coffee stand. RP 1027. At trial, Ms. Ford was not able to
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describe the person she said was grabbing Mr. Beaudine by the shoulder area other
than to say he was smaller than Carl Smith and Mr. Beaudine and she did not
remember if he had on a jacket. RP 1028. On cross examination however Ms. Ford
was asked to go through the descriptions she provided to Detective McCarthy of the
individuals involved in the fight in the order in which they may have been involved
and when she was asked about “number two”” (most likely the one who grabbed Mr.
Beaudine by the shoulders), she had described as wearing a grayish shirt and kind of
grayish jeans. RP 1083. She also said she did not know who this person was and had
never been able to identify him. RP 1108, 9RP 1170.

On cross examination Ms. Ford admitted that when she was interviewed by
Detective McCarthy she told her that when Mr. Beaudine reached the passenger side
of the Tahoe five men jumped on him. RP 1077, 1088.

According to her testimony, the next thing Ms. Ford remembered was there
were many people intermingled on the ground rolling around, rumbling. RP 1029.
Ms. Ford admitted on cross examination that she didn’t see them go to the ground or
who took who to the ground. RP 1112. Ms. Ford testified that she then went to the
pile and tried to pull someone off. RP 1030. Ms. Ford describes grabbing someone
and getting pushed. RP 1031. At this point in the rumble Ms. Ford stated that she
could not tell where Mr. Beaudine was on the ground. RP 1031. This rumbling
occurred right near the coffee stand. RP 1031. Ms. Ford could not say whether

anyone involved in the scuffle, other than Mr. Beaudine, was not wearing a black
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leather jacket. RP 1035. Ms. Ford describes the scene as “chaotic.”” RP 1035. She did
not see anyone else come to join the group on the ground. RP 1035. She also could
not say if the people on the ground were the five people dressed in biker clothing she
had seen inside the Bulls Eye. RP 1115.

After being pushed Ms. Ford testified that she stepped back apparently to the
back end passenger side of the Tahoe and saw someone walk to a burgundy
motorcycle which had side bags and metal flares coming out from the front. RP 1032
- 1033. Ms. Ford testified that she saw this individual grab something out of his right
hand saddle bag. RP 1036. This person then went pushing past Ms. Ford and joined
the group on the ground. RP 1037 — 1038. Ms. Ford testified that this someone was
Terry Nolan. RP 1039.

On cross examination, Ms. Ford admitted that while she was watching Mr.
Nolan go to his motorcycle she was not watching what was happening on the ground
and did not know who was on top of whom or how many people were involved in
the fight at that time or what Mr. Beaudine was doing. RP 1089, 1093.

After Mr. Nolan rejoined the group on the ground, Ms. Ford said she next
remembered someone yelling about the police coming. RP 1040. Ms. Ford said the
group went scrambling and Mr. Beaudine was standing at the front of her truck with
Mr. James and Ms. Blair with a jacket on his neck. RP 1040. Ms. Ford also described
this period as chaotic. RP 1040. Ms. Ford said she next remembers motorcycles

leaving. RP 1040. Ms. Ford admitted that she did not know if or how many other
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people may have left the parking lot as she was focused on the motorcycles. RP
1127. Ms. Ford testified that she knew specifically one of the men on the
motorcycles was the one that started the fight, however, she later admitted when she
described all the assailants as being in biker jackets, she was merely talking in
“generaliﬁes”. RP 1041, 1128. The last person she saw leave the parking lot was Mr.
McCreven. RP 1041. Ms. Ford never identified Mr. McCreven as being part of the
fight. RP 1172, 1181.

Before testifying at trial, Ms. Ford had attended the arraignment for the four
individuals being charged in this matter. RP 1006. Although she said that when each
defendant was brought up and arraigned she recognized them, she also said she
attended the arraignment so that she could see who they were. RP 1007. Ms. Ford
said that at the arraignment in addition to seeing who each defendant was she also
learned what they were charged with and what their bail amount was. RP 1007.
Before testifying at trial, Ms. Ford also attended a private meeting with Prosecutor
Sunni Ko during which she was shown four photographs — one for each individual
charged in this case. RP 1056. Mr. McCreven had objected to her in and out of court
identifications and also objected at trial to the admission and identification of Mr.
McCreven from a booking photo. RP 1014.

Reyna Blair is Vincent James’ girlfriend and was present at Mr. Beaudine’s
on April 5, 2008 with Ms. Ford and Mr. James. RP 693-697. Ms. Blair testified that

while at Mr. Beaudine’s house she was drinking. RP 697. At some point in the
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evening, Ms. Blair said that they left Mr. Beaudine’s house and went to the Bulls
Eye. RP 697. She rode with Ms. Ford and left her purse in the front passenger seat
area of Ms. Ford’s Tahoe because she did not want to lose it because she was “pretty
lit” 6RP 703. Ms. Blair testified that while at the Bulls Eye she had a few more
drinks. RP 702.

M. Blair testified that at some point she, Mr. James, Mr. Beaudine and Ms.
Ford all decided it was time to go home. RP 705. Ms. Blair testified that she did not
recall saying good-bye to anyone at the Bulls Eye other than the bartender, Joy Hutt.
RP 706. Ms. Blair testified that once outside the Bulls Eye she gave Ms. Ford and
Mr. Beaudine a hug in front of their truck while Mr. James was standing on the
sidewalk most likely talking to someone whom Ms. Blair did not identify. RP 706,
708. Ms. Blair did not hear any yelling or screaming while walking out of the Bulls
Eye. RP 708. Ms. Blair said that after she gave Ms. Ford and Mr. Beaudine a hug,
Mr. Beaudine instantly got beaten up by a few people. RP 709 — 710. Ms. Blair
testified that because it all happened so fast she did not know how many people were
involved. RP 710. Ms. Blair said she then yelled at Mr. James and she ran away. RP
711. M. Blair testified she was not sure what she saw other than “fighting”” and Mr.
Beaudine surrounded by people. RP 712. Ms. Blair testified that she did not see the
men who were beating Mr. Beaudine before the fight started. RP 712. Ms. Blair said
that she heard Ms. Ford yelling and ran to Mr. James on the curb and told him Mr.

Beaudine was getting beat up. RP 713, 714. According to Ms. Blair, Mr. James then
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ran over to see what was going on. RP 714. On cross examination, Ms. Blair did
admit that at one point during the fight she actually went over to it and pulled Mr.
James away and told him to stay out of it. RP 766. On cross examination Ms. Blair
also stated she did not recall telling police that another man named Cameron helped
her at the scene of the fight pull Mr. James away despite what was recorded in her
statement given on April 5, 2008. RP 767.

Ms. Blair was not clear about how many people were at the scene of the
fight as “there were so many people out there everywhere.” RP 716. Ms. Blair said
she next saw Mr. Beaudine lying down with Ms. Ford near him. RP 717. She did not
pay attention to see if anyone left. RP 717. Ms. Blair testified that she did not see any
of the men beating Mr. Beaudine wearing a Hidalgo jacket and only told the police
she did because that is what other people were saying. RP 718. Despite her statement
to the contrary to police on April 5, 2008, Ms. Blair testified that she did not tell the
police that she recognized one of the men as Mike and that she did not recall much of
what she said to police as she was pretty drunk and heard a lot of things that night
outside. RP 718 — 719. Ms. Blair refused at trial to admit that she knew Mike
McCreven and simply restated that she knows and rides with a lot of Mikes. RP 719
-720.

During this line of questioning, Ms. Ko, the prosecutor, began to ask Ms.
Blair if she had in fact told police that she was afraid of the defendants and would

only identify if them if put somewhere safe. RP 721. Defense Counsel for Mr.
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McCreven objected in the middle of this question, argument was heard and the
objection was overruled. RP 721 — 732. Ms. Blair was then allowed to be repeatedly
questioned about whether or not she had told the police that if she was put
somewhere where they could not see her she would be able to pick out one of the
men involved. RP 732 — 736. During this line of questioning, Ms. Blair at one point
stated that if had to pick out any killer, she wouldn’t want to be known because she
has kids. RP 733. Defense Counsel for Mr. McCreven objected and moved to strike
which was granted. RP 733 — 734. During this line of questioning, Ms. Blair was also
repeatedly asked by the State if she was concerned about confronting these men (the
defendants). RP 734 — 735. Defense Counsel for Mr. McCreven and other defense
counsel objected but the objections were overruled. RP 734 —735.

Ms. Blair testified that she did not remember much of what she saw or said
on April 5, 2008 because she was “pretty wasted” or “pretty lit.”. RP 736, 738.

On cross examination, Ms. Blair stated that people often wore leathers to the
Bull’s Eye but she could not remember what Mr. James or Mr. Beaudine were
wearing on April 5, 2008. RP 742 — 743. Ms. Blair also stated on cross examination
that while Mr. Beaudine was surrounded she could see what he was doing in the
fight. RP 745.

During Ms. Blair’s cross examination, it was noticed by Mr. McCreven’s
Defense Counsel that the copy of Ms. Blair’s transcript which she had been provided

to refresh her recollection while testifying by the State was not, in fact, a clean copy
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but had notes written in by one of the prosecutors which were not neutral notes but
were actually notes that named the possible defendants that matched her descriptions
given to the police. RP 746 and Exhibit 263. The trial court simply asked for a clean
copy and remarked it as Exhibit 263A. Defense moved for a dismissal based on this
misconduct. RP 824-25. CP 124-137.

Despite her statement to the police on April 5, 2008, that she knew Mike and
didn’t know if he was in on it, Ms. Blair continued to deny knowledge of that
statement. RP 750 — 751.

Following Ms. Blair’s testimony, the parties were notified that one of the
jurors, number 7, had informed the judicial assistant that other jurors were discussing
Ms. Blair’s testimony. RP 776. Juror Number 7 was brought into the courtroom
outside the presence of the other jurors and said that several other jurors, five or six,
were discussing Ms. Blair’s inability to remember and making jokes about her
drinking. RP 778. Each juror was then questioned in open court but outside the
presence of the other jurors and for the most part each either denied that such
discussion had occurred, or demonstrated their utter lack of understanding of the
court’s opening instruction and then stated that it would not affect their ability to be
fair and impartial. RP 785 — 816. Two of the jurors, numbers 11 and 13, both
expressed some belief or thought that Ms. Blair was not testifying truthfully or

completely because she was afraid or fearful despite the fact that this testimony had
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been stricken by the court. RP 806, 812. Defense Counsel for Mr. McCreven asked
to have these jurors excused but this motion was denied. RP 817, 823.

Following this issue, Defense Counsel for Mr. McCreven renewed its
concerns that witnesses were being provided with annotated copies of transcripts and
reports by the State to refresh their recollections and asked the court to dismiss the
charge. RP 824 — 825 and Exhibits 193, 199, 257 and 263. The court did not rule on
his motion so that Defense Counsel could submit additional briefing on it. RP 833.
On May 5, 2009, Defense Counsel for Mr. McCreven submitted a written brief in
support of its motion to dismiss based on CrR 8.3(b) and asked to have Exhibits 193,
199, 257 and 263 made a part of their record for purposes of the motion. RP 850. CP
124-137. Argument was heard on this motion with Ms. Ko, one of the prosecutors,
saying that although it was “stupid” and “‘dumb’ of her not to make sure clean copies
were provided to the witnesses it was not intentional even though the writing was
that of her co-counsel. RP 856 - 857. The court denied the motion. RP 861.

Vincent James, Ms. Blair’s fiancée, testified that he met Mr. Beaudine on a
bike ride. RP 2207. Before going to the Bulls Eye on April 5, 2008, Mr. James
testified that he was at Mr. Beaudine’s house helping him fix his motorcycle with
Ms. Blair. RP 2208. Similar to Ms. Blair, he testified that he had a lot to drink, RP
2208. Following that, he and Ms. Blair and Shannon Ford and Mr. Beaudine went to
the Bulls Eye. RP 2209. Mr. James did not recall noticing any bikers who may have

been wearing their patches nor did he indicate that anything occurred between his
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table and any other group in the bar. RP 2212. Mr. James said that all of them at his
table just decided it was time to leave. RP 2243. Mr. James did remember talking to
someone outside the Bulls Eye for a while when he was leaving but could not
remember who it was. RP 2213, 2245. Mr. James did not know what Mr. Beaudine,
Ms. Ford and Ms. Blair were doing at this time and wasn’t paying attention to them.
RP2213,2251.

Mr. James testified that he next remembered hearing somebody screaming
in the parking lot and he went to investigate. RP 2214 —2215. While he did not see
the beginning of the fight, he said he saw Mr. Beaudine lying on the ground by
himself getting beat up. RP 2215, 2235. Mr. James said that he saw Mr. Beaudine’s
feet and while he could not say how many people were there he did say it was more
than one. RP 2216. Mr. James also testified that he did not remember telling the
police that the men beating up Mr. Beaudine were flying their colors or what color
motorcycles he said he saw. RP 2223, 2224, Mr. James testified that he tried to jump
in there and grab Mr. Beaudine’s feet and pull him out. RP2216. Mr. James testified
that while trying to pull Mr. Beaudine out he may have been slapped on the back of
the head once. RP 2217. He said he did not see who slapped him on the back of the
head and that he didn’t remember much of it. RP 2218. Mr. James testified that he
had reviewed his interview transcript multiple times (RP 2218) however, he also said

that it had been a long time and he was very inebriated. RP 2217.
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Mr. James said that everyone stopped beating up on Mr. Beaudine all at once
and then everybody left. RP 2219-21. He did not know what mode of transportation
the individuals left on or in. RP 2219 - 2221. Mr. James said he picked up Mr.
Beaudine and tried to put him the SUV. RP 2225.

When asked about Mike McCreven, Mr. James said he knew a lot of Mikes
and said he did not recognize anyone in the courtroom. RP 2226. On cross
examination Mr. James did say that it was possible he could have seen someone he
recognized at the Bulls Eye on April 5, 2008, and said “hi” but he couldn’t remember
because it would not have been all that memorable. RP 2230. Mr. James went on to
say that if he had said that he said “hi” to a Mike in the Bulls Eye then at that time it
would have been fresh in his mind. RP 2230. When asked if he remembered telling
the police on April 5, 2008, that Mike didn’t have anything to do with it, Mr. James
admitted that while he didn’t remember saying that, his testimony in court was
simply what he remembered now of the night of the incident. RP 2231. Mr. James
said he was not wearing his leather jacket on April 5, 2008, but usually wore a black
or blue jacket when not riding, RP 2234, Mr. James was also not sure what facial hair
he may have had on April 5, 2008, but sometimes he “go goatee’ and always has a
mustache. RP 2254

Jennifer Abbott was also at the Bulls Eye on April 5, 2008 attending a
bachelorette party. RP 454. She arrived there with her sister around 7:30 or 7:45 p.m.

RP 455. According to Ms. Abbott’s testimony there were maybe five, six or seven
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males wearing leather jackets and/or chaps spread out through the Bulls Eye. RP
459. Ms. Abbott testified that that while she could not remember if all of these men
had patches on their jackets she did remember seeing a patch that covered most of
the back and was mostly red with some dark yellow on it but could not recall if there
as a picture or anything. RP 460. Ms. Abbott was able to describe one of these men
as taller than her by a few inches, dark haired with some facial hair wearing some
sort of hat or a bandana and leathers. RP 462. Ms. Abbott was not able to identify that
individual as being present in the courtroom at trial. RP 462. The second person Ms.
Abbott described as being at the Bulls Eye on April 5, 2008, was a little bit taller than
her with sandy hair with a little bit of red, medium length with a goatee wearing a
bandana and a leather vest or jacket. RP 463. Ms. Abbott identified this individual as
Terry Nolan. RP 463. Ms. Abbott was not able to provide a description of the third
man she remembered seeing. RP 462.

According to Ms. Abbott, at one point in the evening when she outside
smoking a cigarette, she saw a “group of bikers” run from the front area of the bar
across the parking lot to where a woman was screaming and another man, possibly a
couple of others, were there and then the fight broke out. RP 466. Ms. Abbott was
only certain that she saw Terry Nolan running from the bar. RP 469. Ms. Abbott
stated that the others, maybe four or five or so, she saw running from the bar were

wearing dark clothing and most if not all had leather vests, jackets, pants on. RP 470,
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471. Ms. Abbott did not hear any shouting or yelling out of the ordinary while
standing outside the bar. RP 478.

After this, Ms. Abbott reports that she only saw a big group of people just
throwing punches. RP 471. Ms. Abbott did testify that she saw a figure being
punched by at least one or two of the “bikers.” RP 472. On cross examination Ms.
Abbott admitted that she told the police earlier that she could not see the fight very
well because it was behind a vehicle. RP 507.

According to Ms. Abbott’s testimony she saw Mr. Beaudine standing there
being punched and one person either holding him or pulling him back. RP 472. On
cross examination Ms. Abbott admitted that she never told this to police during her
initial interview with them. RP 497. Ms. Abbott testified that she could hear a woman
screaming but was not sure why because it did not seem there was reason to scream
like that. RP 472 —473. Ms. Abbott testified that the fight lasted a couple of minutes
until someone said something about getting the bouncers. RP 473. Ms. Abbott
testified that she told the police that the security guards or bouncers went over to the
fight to break it up. RP 494. Ms. Abbott said she then heard several, three or four,
motorcycles start up and leave. RP 474 —475.

Ms. Abbott referred to the deceased as the “victim” in violation of the
motion in limine and Defense Counsel for Mr. McCreven objected and moved to

strike and that motion was granted. RP 472. Following Ms. Abbott’s testimony
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Defense Counsel for Mr. McCreven asked the trial court to remind the State of its
obligation to inform its witnesses of the rulings on the motions in limine. RP 518.

Kathryn Baccus testified that she was at the Bulls Eye on April 5, 2008, for a
bachelorette party and arrived around 7:30 p.m. RP 2317, 2319. Ms. Baccus states
that she notice people in the Bulls Eye dressed in motorcycle attire meaning leather
jackets and vests with red and gold patches. RP 2323, 2346. Ms. Baccus testified she
believed there were about six to ten of them in the same group with one or two
women. RP 2346.

While outside the Bulls Eye Ms. Baccus said she noticed a fight going on.
RP 2326. Ms. Baccus said she first saw a couple guys, one bald and the other with
brown hair wearing a leather vest, coming out of the door yelling at each other
followed shortly after by a girlfriend. RP 2328 — 2329 2362. Ms. Baccus testified
that she believed that the man coming out with the bald man was someone the other
girls in the bachelorette party had earlier gotten a chest hair from. RP 2352.
According to Ms. Baccus as the two men worked their way into the parking lot the
confrontation became more physical and the girlfriend was screaming. RP 2329. M,
Baccus said that the first fist was thrown before the two men got to the parked cars.
RP 2330. After these three people got further into the parking lot more people,
roughly six to ten whom she described as bikers, started coming out. RP 2331 —
2332, 2355. According to Ms. Baccus, “it was not like one guy was clearly jumped

by a whole mob of them, it was just kind of a big mess of people.” RP 2332 — 2333.
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Ms. Baccus later described it as a ““‘whole bunch of commotion” and “‘a big group of
chaos.” RP 2356. Ms. Baccus said that once the fight was in the parking lot by the
espresso stand it was pretty hard to see as it was dark and cars were in the way but
the people on the curb were kind of having a discussion about it even though they
were not focused on it to the degree that they could have identified anything specific.
RP 2333 —2334. Ms. Baccus said that “it didn’t look as the bald man was being held
and everyone was taking pot shots at him. It didn’t look like that all.” RP 2357.

Ms. Baccus testified that at some point the fight worked its way back to the
parked cars and at that point “it was still pretty much just the two guys.” RP 2334.
Ms. Baccus testified that the first “bouncer” came out and tried to break up the fight
but was hit in the face a few times and fell to the ground and then the second
“bouncer” came out and everybody left. RP2336.

Ms. Baccus said that there were five or six motorcycles parked by the Radio
Shack which immediately left after the fight was over. 17RP 2335 —2336.

Gary Howden testified he arrived at the Bull’s Eye between 10:00 and 10:30
pm on April 5, 2009. 2RP 177, 178, 179. He saw two acquaintances, Reyna Blair
and Vincent James, whom he knew as long time bar patrons. 2RP 204. Mr. Howden
testified that he believed he saw four or five men sitting alone at a buddy bar. 2RP
230, 256. His testimony indicated you could not see the buddy bar from the table
location where Ms. Blair, Mr. James and Ms. Ford and Mr. Beaudine were sitting.

RP 232, RP 275,278, and CP Exhibit 11.

24



He later saw Ms. Blair and Mr. James leave with another couple, whom he
learned were Dana Beaudine and Shannon Ford. RP 205. He described Beaudine as
wearing a black Halrely-Davidson jacket. RP 205. He testified he was inside the bar
at the beginning of the altercation. RP 206, 215. He reports that leaming there was
fight happening outside, he stepped outside onto the sidewalk with the bar security
guards under the “Little Tokyo™ sign. RP 239-240. He did not know who initiated
the fight or what precipitated it. RP 279 —280. Because of parked vehicles he did not
have a clear view of events. RP 241, 243.

His descriptions of the participants included Beaudine, his friend Vince, a
big stocky male with bushy brownish red hair in a white shirt, another shorter male
with blonde curly hair, another large male that possible had a crew cut and one that
he said, “I really don’t remember at all.”” RP 208-09. Mr. McCreven does not match
any of the individuals for whom he gave a description. Mr. Howden describes Mr.
Beaudine, his acquaintance, Vince, and four other guys as fighting. RP 208. He was
not sure if he remembered seeing the words “Hidalgos™ on the jackets of individuals
leaving on their motorcycles and admitted that neither it or nor “red and gold” colors
were mentioned by him in his earlier statements. RP 272-273, 317. He believed the
three individuals involved the fight were the same people that left on motorcycles,
even though he did not see where the men went that had been near the fighting. RP
216. The men on the motorcycles did not appear to be in a hurry to leave. RP 217.

He indicated the men in the fight had jackets with the word “Hidalgos™ but again on
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cross, and re-direct, admitted he was not sure of this information and did not provide
this information to investigating law enforcement at the time of the events. RP 272-
273, 317. He indicated his attention was focused on an individual in a white shirt
(Carl Smith) and Beaudine. RP 282-83. He stated admitted that he was not paying
attention to other the men wearing darker clothing and was not sure what they were
doing. RP 282-83. The scene was “chaotic.” RP 282. By his estimate, there were 35
to 40 people outside watching the fight. RP 302.

He never saw a weapon during the fight, did not see any wounds or blood
until afterward and was not aware of the gravity of the injuries until after the fight
was over. RP 214, 221, 2534, RP 333. He obtained the license plate number of the
car of one of the individuals involved in the altercation with Beaudine. RP 217 -218.
On direct he said a lot of punches were thrown but he admitted that other than Carl
Smith, he cannot say what anyone else was doing. RP 339. His attention was focused
on an individual in a white shirt fighting with Beaudine. RP 282. He also indicated
his memory was hazy — saying, “It’s been a year — I don’t know my exact notes.” RP
244, When the events were fresh in his mind he told the police two people were
fighting — the man in the white shirt and Beaudine. RP 248. He described other
individuals wearing biker vests with patches but did not describe the colors of the
patches or any words or logos. RP 273. He testified he had no idea what the other
people were doing or where they were while the fight continued between the two

men. RP 249-50. He never saw Carl Smith with a weapon. RP 295.
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He acknowledged he leamned certain information after the fact that he
incorporated into his testimony. RP 269-70. During his testimony, despite defense
objections, he and the prosecutor, repeatedly referred to Beaudine as the “victim”.
RP219,319,324.

Heather Diamond testified that she and four other friends were at the Bull’
Eye on April 5, 2008 sitting at a table with four guys. RP 345, 349. She did not recall
any patches or motorcycle insignia on the clothing worn by the men sitting at the
table with her party. RP 347. She had never been shown a montage or a line up of
the defendants but identified the four men from the bar as the defendants. RP 356.

She reported being outside near the Little Tokyo sign when she saw a man in
a Harley Davidson shirt walk across the parking lot and scream “Fuck your colors”.
RP 358, 361. She indicated that the four men from her table were also outside,
further down the sidewalk and at the screaming insult, two men walked across the
parking lot towards the man with the dark Harley Davidson shirt. RP 362. This
testimony was directly contradicted by her report on the night of the incident to law
enforcement in which she described rwo men as fighting, not as two men going to
engage in a fight with a third. RP 398. She claims the two men she saw go across the
parking lot were from her table, but could not say which two of the four went. RP
363-364. She describes two more men joining the fight, but again cannot say which
persons these were. RP 364. She claims she never saw anyone else join in —

indicating she was unaware that at least one of the people engaged in the fight was
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Vince James and did not see or recognize Ms. Ford in the fight. RP 366. She
describes the scene as “lots of commotion” and a lot of people from the bar were
outside. RP 367, 371. She testified that she went inside to tell the bouncer that there
was a problem outside, but the bouncer was already on his way out. RP 366.

Ms. Diamond reports that two or three people eventually left on motorcycles
but does not know if they were part of the fight. RP 367. She also saw a number of
cars leave but does not know if they were individuals involved in the fight either. RP
368.

On cross examination she admitted that when she wrote her statement for
investigating law enforcement she reported that two men went towards the coffee
stand and began fighting. RP 373. She also told investigating law enforcement that
she could not see much of the fight because vehicles blocked her view. RP 375. She
could not recall who else was outside. RP 404.

Joy Hutt was the night manager/bartender at the Bulls Eye on April 5, 2008.
RP 2389. Ms. Hutt testified that she knew Mr. Beaudine had been drinking that night
and saw him go over to the table where Mr. McCreven and others were seated and
make a comment about their colors being stupid and grab at one of their jackets. RP
2525,2527. Ms. Hutt also heard Mr. Beaudine inside the bar telling everyone that he
was H.A. meaning Hells Angels. RP 2526, 2527. Later Ms. Hutt heard a there was a
disturbance outside and when she went out she saw Mr. Beaudine and another male

in a white shirt and both had blood on their shirts and both saying that the other one
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started it. RP 2023-2025, 2529-2531, 2546. Ms. Hutt, who has worked as a bartender
in the area for over twenty years, was also prepared to testify as to Mr. Beaudine’s
reputation for belligerence and threatening behavior when intoxicated but was
precluded by the trial court from doing so. RP 2395-2399, RP 2504-21, 2534.

Deputy Simmelink with the Pierce County Sherriff’s Department arrived at
the Bulls Eye Sports Lounge on April 5, 2008, at approximately 9:59 p.m. 5SRP 555-
556. Deputy Simmelink testified that she saw what appeared to be blood at the scene.
RP 564. Deputy Simmelink did not collect any samples of this supposed blood and
could not say if in fact it was blood or whom or whose blood it was. RP 589, 612.
Deputy Simmelink also took photographs of the scene; including a knife located on
the ground near the espresso stand. RP 566-567. She testified that she did not and
could not take any photographs from directly outside of the Bulls Eye through the
parking lot because cars were obscuring her view and therefore she had to take those
photographs from outside the Radio Shack at the end of the strip mall. RP 588.
Deputy Simmelink received a “sap” from witness Gary Howden and entered it into
evidence. RP 567-568.

In addition to the sap, Gary Howden provided Deputy Simmelink with a
license plate number for a car that he saw leave the scene which he believed was
associated with the incident. RP 579. She testified that of the several other people she
spoke with at the Bulls Eye some said that the suspects were wearing red biker

jackets with “Kid Lo” on them. RP 594. According to Deputy Simmelink’s
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testimony Gary Howden told her that five subjects “jumped” Mr. Beaudine, even
though he was not present for the start of the fight. RP 603. According to Deputy
Simmelink Mr. James also told her that five people were involved. RP 604. Deputy
Simmelink’s notes about her conversation with Mr. James do not indicate that he
ever mentioned the Hildalgos being in this incident. RP 628.

Forensic Investigator Loree Bamett with the Pierce County Sherriff’s Office
arrived at the Bulls Eye Tavemn on April 5, 2008, at 10:50 p.m. RP 1852. Officer
Bamett did know how many people or vehicles were there before she arrived and
was not tasked with contacting any of the people still present at the scene. RP 1883.
Officer Bamett photographed and collected the knife with its blade extended, which
| had been covered with a paper bag, that was located by the espresso stand. RP 1866.
She later processed the knife for fingerprints with negative results. RP 1867. Officer
Bamett used all of her training, knowledge and experience expertise to collect and
package the knife she recovered. RP 1886, 1890-1892.

Per the State’s request, the knife was sent to the Washington State Patrol
Crime Lab where it was tested for DNA by forensic scientist William Dean on
December 3, 2008. RP 1932. According to Mr. Dean’s testimony, based a
conversation he had with Sunni Ko, one of the prosecutors assigned to this case, they
decided that the appropriate focus in this case was on “handler DNA” from the rough
side of the knife’s handle. RP 1951. According to Mr. Dean’s testimony, “handler

DNA” is DNA from someone who handled the knife. RP 1935. The primary reason
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for focusing on the rough side of the knife’s handle was because the rough surface
provides areas where cellular material could deposit. RP 1938. He intentionally
avoided any areas of suspected blood or that had unidentified staining. RP 1938. Mr.
Dean was able to recover DNA from the knife handle and compared with all four co-
defendants in this case and Mr. Beaudine. RP 1939. The “handler DNA” on the knife
was a one in one quintillion match for Mr. Beaudine with no mixed profile. RP 1940.
Mr. McCreven’s DNA was not recovered from the knife. RP 1970. Mr. Dean did not
do any tests on Mr. McCreven’s boots. RP 1971.

Eric Kiessel, chief medical examiner for Pierce County, testified that he
performed the autopsy on Mr. Beaudine. RP 1651. Dr. Kiessel testified that he could
not tell what order the wounds to Mr. Beaudine occurred in or what position he or
ariyone else was in when he received them, nor could he how many people were
involved in the fight or the death of Mr. Beaudine. RP 1656, 1764, RP 1780. Dr.
Kiessel testified that while he could not say what weapon caused the stab wounds to
Mr. Beaudine, the knife with Mr. Beaudine’s handler DNA could have inflicted such
wounds. RP 1658, 1764. Dr. Kiessel testified that based on a toxicology screen Mr.
Beaudine’s blood alcohol level was a .18 at the time of his death. RP 1768, 1785. He
explained that alcohol slows down your thinking, lowers your inhibitions and may
make one become violent. RP 1788-1791. Dr. Kiessel also testified that while

clippings from Mr. Beaudine’s fingerails were taken, it is not his responsibility to
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have that evidence further testified. RP 1782-1784. Dr. Kiessel determined that Mr.
Beaudine died as a result of stab wounds to the neck and torso. RP 1693.

Deputy Laliberte with the Pierce County Sheriff”s Department testified that
arrived at the Bulls Eye Sports Lounge at approximately 11:30 p.m. on April 5, 2008.
RP 1712. Once there, he spoke with approximately ten or eleven people inside the
Lounge but was not “tasked”” with talking to the fifteen to twenty people still outside
in the parking lot despite the fact that the goal was to obtain witness information. RP
1713, 1735-1736. Deputy Laliberte interviewed both Kathryn Baccus and Jennifer
Abbott via audio recording after speaking with them off the record. RP 1714-1715.
He also spoke with bartender/manager Joy Hutt. RP 1720. Deputy Laliberte went to
Ms. Hutt’s residence and showed her one photo montage including only Carl Smith
but Ms. Hutt was not able to sclect any individual from the photo montage. RP 1720-
1722. Deputy Laliberte did not show Ms. Hutt any photographs or montages of Mr.
McCreven. RP 1723.

Deputy Laliberte was also present for the search of Ms. Dobiash’s residence
in Yelm. RP 1731. His primary responsibility in the search was to catalogue the
evidence collected by the other officers. RP 1739. Deputy Laliberte stated that he did
not catalogue the finding of any vests, jackets, shirts, chaps or other leg wear with
blood on them at the Yelm residence although he did recall finding a pair of men’s of

boots. RP 1734. Based on the evidence collection report Deputy Laliberte testified
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that nothing in the collection report stated that the boots had anything on them that
appeared to be blood. RP 1740.

Deputy Messineo arrived at the Bulls Eye Sports Lounge at approximately
9:56 p.m. on April 5, 2008. RP 1816. He secured the “crime scene” by putting up
crime scene tape and not allowing anyone to enter or exit that area. RP 1816.
According to Deputy Messineo he found a knife near the coffee stand. RP 1818. He
left the knife where it lay. RP 1818. Deputy Messineo described the knife he saw
near the coffee stand as a folding knife that would fit in your pocket when folded up.
13RP 1827. Of the fifteen to twenty people still inside the Bulls Eye at his arrival,
Deputy Messineo spoke with four. RP 1823-1824. Deputy Messineo did not know
how many people may have left the scene before he arrived or if other people left
from the area outside the “crime scene.” RP 1826.

Detective Donlin arrived at the Bulls Eye on April 5, 2008 at about 10:48
p.m. RP 1568, 1595. After walking through the scene, Detective Donlin spoke with
Otto Holz, Reyna Blair and Vincent James. RP 1571-1572. Detective Donlin testified
that he spoke with Ms. Blair in his vehicle for about fifteen minutes and at some
point he recorded his interview with her. RP 1572. Detective Donlin described Ms.
Blair’s demeanor as upset, in shock and disbelief. RP 1572. According to Detective
Donlin, Ms. Blair described three individuals but said four to five were involved. RP
1573. Ms. Blair provided Detective Donlin with the name Mike and said she knew

him. RP 1573. Ms. Blair described Mike as about forty, having darker than blond
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hair, with a scrawny build wearing a jacket or vest with a patch on the back. RP
1574-1575. According to Detective Donlin, Ms. Blair said all the individuals she
described had this patch on their clothing, RP 1575. Although Detective Donlin
testified that Ms. Blair said the patch said, “Hidalgos,” he did admit on cross
examination that actually she said something like “Kalagos” or “Legos” and it was
he who told her that it was Hidalgos. RP 1575, RP 1622. On cross examination
Detective Donlin also admitted that Ms. Blair told him that she did not even know if
Mike was inon it. RP 1622.

Detective Donlin testified that he spoke with Vincent James in his vehicle
and also recorded that interview. RP 1576. Detective Donlin described Mr. James
demeanor as upset and laIerimteaShe had been sitting in the patrol car for a while
but could see other people walking around. RP 1576. Mr. James also told Detective
Donlin that he knew Mike. RP 1623-1624. According to Detective Donlin’s
te