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I, Joseph Sullivan, III, have received and reviewsd the opzning brief prepared by my
attorney. 'Summarized below are the additional grounds for review that ars naot
addressed in that brief. I wunderstand the Court will review this Statement of
Additicnal Grounds for Reviesw when My appeal is considerzd on the merits.

Additional Ground 1

INEFFECTIVE ASSISTANCE OF COUNSEL- The Confidentiazl Informant (CI) Agreement was
signed under duress as the appellant told his attorney David Kauffman that he would
"Never be a Rat" and that he could not do what was asked for in the C.I. agr=ement,
and Kauffman told the app=llant to sign anyway. This denied appellant his right tec =
fair trizl and all of the basic protections our Constitution provides and was
intended for since the "stipulated" rail-road job was just that.

Additional Ground 2

DENIED DUE PROCESS OF LAlW- Appellant's right to a2 fair trial was violated by the C.I.
Agrzemant being used to circumvent justice and all appellant's rights as the trial
court did not allow him to proceed to a jury trial when it pulled appellant's plea.
Tha C.I. agreement is invalid on it's face and should not have bound the trial court
to any action because thz instrument itself foregoss all Comstitutional rights and
daes not recognize state Evidence lauw.

FACTS

In August of 2008, a warrant was issued on a phone call that was made on a recorded
jail phone at the Thurston County Jail by an inmate named Nathan Padilla. Pedilla
admitted that hes possessed stolen property that he 1left in the home of Deanna
Stewart, and wanted his girlfriend, or Mrs. Stewart to to get rid of it.

Based on the recorded phone conversation that specific stolen property was present in
the Stewart house over a week prior, Tenino Palice and Thruston County Shariffs
conducted a Search armed with said warrant.

On August 29th, 2008, this warrant was executed and the defendant was located at a
back are of the house. Thurston County Sheriffs recognized the defendant and placed
him under arrest due to outstanding warrants.

The defendant was taken to the living room by the front door. The defendant told the
arresting officers that he had just arrived at the Stewart household and that the
three bags by the door and small safe there was his. The officers told defendant

Sullivan that they were going to search his bags and the safe for the stolen items
under the search warrant issued. Thz defendant did not consent to the search and told

them to get a warrant to search his personal belongings. They told him the old
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warrant was good encugh and that they did not need to get a new warrant to search his
bzlongings. They told him to open the safe or they would break it open. Sullivan gave
the officer the key and the key code saying that he did not want his safe broken and
he was nat giving consent, and insisted that they get a warrant. The safe was opened
on thz spot and methamphetamine was found inside.

In processing the warrant, everyons in the Stewart residence was detained and
questioned. It was established that Sullivan was only in the back room and the front
raom.

175 grams of marijuana was found in the master bedroom in the opposite end of the
house that the defendant was in. Richard Stewart admitted to police and sheriff
deputies that th= marijuana was his (Richard Stewarts), and that he ussd it for
personal supply for holistic treatment of his chronic hack pain.

A real sketchy ples agreement was forced upen the defendant by his attorney David
Kauffman who was definitely acting on thz states bzhalf. It entailed forcing the
defendant to do acts that he could not in clezar conscious because it included
unethical acts. Defense attorney Kauffman was hired to defend against the charges,
this hz never did in any capacity.

Crystal clear evidsnce that the marijuana was Richard Stewart's was given to defense
counsel in th= form of discovery by the state. No Motion to suppress was ever made.
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The prosecutor, Mrs. Terri Gailfus, agreed that Sullivan posed no
risk for work release after verifying Sullivan failed to appear,
was given a higher bail, and posted bond. (R.P. 4/8/2009, page
7).

The court found that there was nothing in the Statement of
Probable cause about Sullivan possessing marijuana. (R.P. 4/21/
2009, page 4).

Defense counsel Mr. David Kauffman sold out Sullivan by lying,
cheating and consorting with the prosecutor. Kauffman had all the
police reports, test results and statements of the proclaimed
owner of the marijuana, and it was not Sullivan. Kauffman lied to
the trial court when he said "your honor, were this case the go
to trial, that is a rendition of the facts that the state would
put before the jury and be likely to prove beyond a reasonable
doubt." (R.P. 4/21/2009, page 8). Earlier the same day Kauffman
addressed the court above, Kauffman was present at a 3.6 Hearing
held on Sullivan's codefendant Mr. Stewart, who admitted that all
the marijuana was his, not Sullivan's (R.P. 4/21/2009 page 7).

No notice was provided for the third amended information (R.P. 8/
15/2009, page 4). The sentencing court did use the Confidential
Informant Agreement as a waiver to a jury trial (R.P. 8/15/2009,
page 5) and as a credibility for using the stipulated facts plea
agreement to force Sullivan into having a bench trial, allowing
all the bad to stand but not allowing Sullivan's original plea.
The court allowed the imposition of a third amended informatien
to be the yard stick to swat Sullivan down which was not part of
Confidential Informant Agreement, a.k.a. "plea bargain" nor any
plea bargain, all served up without any notice. (R.P. 8/15/2009,
page 7). :

The court failed to impose Community Custédy on the record. No

particular term was set within Sullivan's standard range and
stated as such. (R.P. 8/15/2009, page 13).
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GROUND ONE CONTINUED:

Defense counsel Kauffman rendered misadvise that was contrary to Washington State law
by telling the appellant that he would get the previous deal offered by the state if
he did not live up to the agreement. This was not what th2 agreement said, nor was in
context to any Washington law regarding plea agreements of this nature. Kauffman knew
that the appellant was going to get screwed due to being told that the appellant
could not live up to his end of the bargain, yet Kauffman let him agree to the
cotract with the law bs=ing tossed out the window just to get paid.

To. prevail on a claim of ineffective assistance of counsel, a defendant must show
state counsel's performance fell below an onjective standard of reasonableness based
on consideration of all the circumstances and that the deficient performance
prejudiced the trial. Strickland v. Washington, 446 U.S. 668, @ 687, 104 5.Ct. 2052,
80 L.Ed. 2d 674 (1984); State v. Nichols, 161 Wn.2d 1, @ 8, 162 P.3d 1122 (2007). Th=
reasonableness inquiry presumes effective representation and resquires the defendant
to show the absence of legitimate strategic or tactical reasons for the challengad
conduct, State v. MecFarland, 127 Wn.2d 322 @8 336, B9S P.2d 1251 (1685). To chow
prejudice, thz defendant must prove that, but for the dzficient performance, thesre is
2 reasonabls probability that the outcome wsuld havz heen different. In re Pers.
Restraint of Pirtle, 136 Wn.2d 467, @ 487, 965 P.2d 593 (1858). If one of the two
prongs of the test is absznt, we nesed not inguire further, Strickland, 466 € 697;
State v. Foster, 140 Un.App. 2648, @ 273, 166 P.3d 726 (2007), review denied, 162
Wn.2d 1007, 175 P.3d 1094 (2007).

Kuaffman's performance fell so far below th2 scale of an onjective standard of
reasonableness reasonableness due to all thz circumstances of z2llowing the stats to
get away with whatever they wanted with not ons single pesep of an objection, or
adviss of what appellant had for options, rights and a dsfense to thes charges.
Bppellant did not receive notiec=, nar =ny thing close £ hat » YT-ryers should do. Ths
prajudice prong is met, proven and check-mated by the facts that any reasonable
jurist would find merited at least somz defernse:

1. Sullivan had no idea that there was marijuana at the residence, nor did he have
constructive or any kind of possession as he was naver in that part of the house that
the ouwner resided.

2. Mr. Stswart, the own=r, clzimed the marijuana was his own personzl stash of
marijuana hz used for m=dical purposss, and not appellant's;

3. All of the lad reports had the hcuse owners name on them- not appellant's;
L, A search warrant was gained after the fact for drugs found;

5. No evidence what so ever exists to convict Sullivan of thz marijuana charge;

6. Kuaffman told appellant over thz phone not to worry about showing up for court
until the next day as Kauffman would let the court know appellant had car trouble,
causing the appellant to b2 gquilty of bail jumping;

7. Appellant did not consent to his safe being searched- the safe was beyond the
scope of the existing ssarch warrant regarding Mr. and Mrs. GStewart for stolen
property;

B. Kauffman's misadvise of the law cost appellant his right to a fair trial by jury
that would of acquitted him due to the elements not being met by the evidence and the
superior weak cas=z by the state;

8. The methamphstamine field test was left on the scens and discarded, the chain of
custody was severely interrupted and as such sll the substance found was part of a
poisoned tree;

10. The contract itself was rendered involuntary due to it was signed under misadvise
and duress, besidss being invalid on it's face;
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11. Anv competsnt lsuwyer could eassily have suppressed the evidence in this case and
came up with some kind of defens= to beat Kauffman's none.

This all prejudiced the appellant and if hes would of went to trial the results would
have been drastically diffsrent as more than half of the convictions would not of
stood up to the2 scrutiny of a jury. The fraudulent method used by the trial court to
make it's finding of facts based on uncontested (extremely insffective assistance of
counsel not even onjecting when Kauffman knew the facts were untrus) police reports
containing wrong information because of a coerced agreement smacks of one-sided
complicity, not justice.

Recently the Washington State Appellate Court, Division III agresd that lawyers were
held accountable to the legal professional standards of the Washington State Court
Rules in State v. lessels, No. 27261-3-II1 (200S). The Sstandards of resview of a
claim of ina=ffective assistance of counsel are well understosd. The Sixth Amendment
guaranteses the right to counsel. More than the mere presence of an attornsy is
required. Tha attorney must p=arform to thz standards of ths profession. Counsel's
failure to live up to those standards will require a nszw trizl when thz client has
hesn prajudiced by counsel's failurs. McFarland, supra, 127 Wn.2d 8 33%-335. In
evaluating ineffectiveness claims, courts must bes highly dzferential to counsel's
dzcisions. A strategic or tasctical decision is not =2 basis for finding =error.
Strickland v. Uashington, supra, 446 U.S5. @ 689-691. Tao prevail on a claim of
ineffactive assistancz, the defendant must show both that his counssl errad and that
the error wass so significant, in light of the =ntire trial record, that it deprived
him of a fair triel Id. 8 690-652.

Thz appellant in this instant case clzims that d=fense counsel David Kauffman
absolutely failed in every way possible. No objections to the legeallity of CI
Agreement and the complete waiver of all of Sullican's ricght's, no motions to supress
evidence when the drugs wer=z obvicusly not the anpellant's according to ths polics
reparts and witness statements relied upon any and all lawyer evan remsotely competent
wauld cof mandatorily tried to supress, working with the prosecutor as an agent of the
statz to gain a conviction through guile, liss and a "stipulated" hench trizl that
was a complete s=zll-out on it's face and so onz sided that the words "manifest
injustice" fits parfectly.

Dafense counsel Davit Kauffman did not explain or even try to explain about the
repercussions of not fulfilling the agreemsnt and the penalties that would issue, in
fact Kauffman lied to Sullivan and said that it would revesrt back to the previpus
plea when the contract itself stated the exact opposite. Thz State v. James, 4LE
Wn.App 352 (1887), court held: "Defense Counsel ie under an ethical duty to discuss
plea negotiations with his clients, under either thz o0ld Code of Professional
Responsibility or the new Rules of professional Conduct. Ses RCP 1.2; CPR DR 7-101,
EC 7-7, 7-B. See also 1 american Bar Ass'n, Standards for Criminal Justice, Std. &4-
6.2 (a) (2d ed. 1980 & Supp. 1986). If he did not, a breach occured, indicating
deficient performance.”

Plea bargaining has been recognized as "an essentizl component of the administratiaon
of justice." Santobello v. New York, 404 U.S. 257, 2 260, 30 L.Ed.2d 427, 432, 52
S.Ct. 485, @ 438 (1971). A defendant is entitled tc couonsel in plea negotiations and
in the ples process, under the Sixth Amendment and Article 1, Section 22 of the
Washington Stats Constitution. State v. Swindell, 93 in.2d 192 @ 198, 607 P.2d B52
(1980); State v. Johnson, 23 Wn.App. 490, @ 497, 596 P.2d 308 (1973). The couns=l
rzguired is effective counsel.

In a pl=a bargaining context, effective assistance of counszl requires that counssl
"actually and substantially assist his client in deciding whether to plead guilty®.
State v. Oshorne, 102 Wn.2d 87, @ 93, &6B4 P.2d 683 (1984) ( guoting State v. Cameron,
30 WUn.App. 229, @ 232, 633 P.2d 901 9181)). This must include nat only communicating
actuel offers, but discussion of tentative plsa nesgotiations and the strengths and
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weaknesses of defendant's case sa that the defendants know what to expect and can
make an informed Judaoment whethar or not to plead guilty.

Other jurisdictions have held that failure to advise a client of a plea bargain offer
amounts to ineffective assistance of counsel. see Johnson v. Duckworth, 973 F.2d 888,
802 (7th Cir. 1986); United State ex rel. Caruso v. Zelinsky, 689 F. 2d 435, 438 (3rd
Cir. 1982); United States ex rel. Simon v. Murphy, 349 F. Supp. 818 (E.D. Pa. 1872);
People v. HBrown, 177 Cal. App. 3d 537, 223 Cal. Rotr. 66 (1986); State v. Simmons, 65
N.C. App. 294, 309 S.E.2d 4393 (19B3)}; Harris v. State, 437 N.W.2d 521, 45-46 (Ind.
1882); Seze generally Annot., Adequacy of Dafense Counsel's Representation of Criminal
Client Regarding Plez Bargaining, 8 A.L.R. &4th 660 (1981). A l=zading case is Lyles v.
State, 178 Ind. App. 398, 362 MN.E.2d 991 (1578) where the defense attornsy ostensibly
left plea negotiations to communicate thz offar to his client, but in fact nsver
informed the client. The attornsy told the prosscutor and judge his client was
refusing ths bargain and would nlead not guilty, similar tao what the defendants have
alleged hers. The defendant in Lyles was convicted and sentenced to 10 vesrs for
armed rohberly; the offer was an opportunity tc plead to an offense with a
recammendaticn of a2 1-to-5 year ssnisnce. Ths court cited ABA Standards Relating to
the Defense Function 6.2 (a) {(Approved Draft, 1371): "In conducting discussions with
the prosecutor the lawyer should keeg thes sccusz2d advissd of developments at 211
times and all proposzls made by the prosescutor should be communicatad promptly to the
accused.

Lyles, @ 401. The finalized American Bar Ass'n, Standards for Criminal Justice ars
the same. 1 American Bar Ass'n, Standards for Criminsl Justics, Std. 4-6 (a). The
commentary to standard 4-6.2 notes thzt "The accused, not the lawyer, has the right
to d=cide on prosecution proposels". The Lyles court found ths attorney clearly and
flagrantly bresched his duty tg the client, and that the disparity bstwesn the
sentence received and the ootentisl outcomz of accaptancs showed the necessary
prejudice.

As to the uncertainty of whether plea bsrgein nsgotiations would have resulted in s
consummatad bargain, uncertaintly should not prevent reversal whers "confidence in
the outcome" is undermined. S=e People v. Brown, 223 Czl. Rotr. 28 78 n.22;
Commenwealth v. Napper, 385 A.2d @ 524; Lyles, 382 N.E.2d € 934 n.5. Thes standard is
whether thersz is a reascnable probsbility that but for any =zttorney's =rror, a
defendant would have accepted a plea agresment. Hill v. Lockhart, 474 U.S. 52, BB
L.Ed.2d 203, 106 S.Ct. 366, '@ 370 (19865).

tipulating to a hench triasl after the sentencinc court refused to accept the plee
agreement straight seold the defendant's canstitutionzl rights down the oroverbial
drain. Mot objecting, mounting any kind of dafansz what-so-sver, not calling any
witness=s, nor contesting any of the facts or reports introduced for consideration by
the state was epic ineffective assistance of counssl.

Kauffman knew that the drugs uwsre all tested in Richard Stewart's name and not under
thz ses&rch warrant that was for stolen property. The drugs wsrs found and then a
warrant for them was obtained. The weed, speed and bail jump wars all very bestahle
and Kauffman knesw it. Presenting no defense what so sver violated Sullivan's Rights.
bhere Defense counsel fails to identify and pressnt the soles available dzfense to the
charged crimes and there is evidence to support that defense, a defendant has bezn
denied a fair trial due to Insffective Assistance of Counsel. In re Pers. Restraint
of Hurbert, 138 Un.App 924 (2007)

Where counsel failed to move to suppress evidence in 2 drug case, there was no
legitimate tactical reason for such a decision. State v. Reichenbach, 153 Wn.2d 125
(2004).

Kauffman cheated Sullivan into going for the "DEALY he knew would not work, and than
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burnszd him, In +the Plea Bargaining context Kauffman failed to actually assist
Sullivan in deciding. State v. James, 48 ln.App. 353 (1987)

Defendant has a right to courmszl in plea nesgotiations at public expense if indigent.
State v. johnson, 23 Wn.App 450, 596 P.2d 308, review denied, 82 #n.24 1030 (1979).

Sulliven was found guilty on bias and uncontested police reports. The 1lab test for
the msthamphetamine was left at the scene, making adversarizl testing impossible. No
Motion to Supress (CrR 3.6 ) this or any other evidence was m=zde, when a competent
lawysr would have easily had it thrown out. Thayz allowsd- the trizl ccurt t2 rely on
the Pglice Recorts as gospel acting as an agent for the stats. Mo defenss attorney
with any kind of sand or hackbane would sit back and remain guist knowing Sullivan's
case and innacence.

Kauffman gave Sullivan errensous advisz that he could not cobjsct toc the uwhole
stipulated mess. Sulliven would have demanded trial had it not hesn for Attornsy's
advice. Washington v. Stows, 71 Un.App. 182 (1523).

GROUND TuwO CONTINUED

The agreement that Sullivan signed was similar to a2 plea =zgresemant without any
constitutional safeguards or stendard prctections afforded in plez agresments. The
agreement itszlf became involuntary when defenss counsel Kauffman failed to explain
the ramifications and consesguences to Sullivean. The agre=ment gave up svery right and
wsnt beyond the scope of any contract because it went outside the laws of Uashington
Stats.

_ The record must show that in oleading guilty, the defendant understood that the
he was relingquishing three constitutional rights: the right to & jury trisl, the
right to confront one='s accuser, and the grivilege against self-incrimination. State
v. Elmore, 138 Wn.2d 250, @ 268, 885 P.2d 289 (1999) (citing Boykin v. Alabema, 385
U.s. 238, @ 263, B9 S5.Ct. 1702, 22 L.Ed.2d 274 (1569), sunersedsd hy statute an other
grounds as statsd in United States v. Gaomez-Cusvas, 917 F.2d 1521 (10th Cir. 1980)).

Sullivan was not afforded this in the agreament as it stood.

Sullivan wss not able to ratify his plea, or te withdraw i%. e have rscognized
the following circumstances as amounting to manifest injustics: the denial of
effective counssl, the dafendant's failurz to retify the ples, an involuntary plea,
and the nrosecutoion's breach of the pl=a sgresment. State v. Wakefield, 130 Lin.2d
262, B 472, 525 P.2d 183 (1994).

The appellant was prejudiced when Kauffman told him to not show up for court becauss
he would get & continuance until the next day. bhan the appellant showsd up in court
the next day when Kauffman told him he was going to he arrestad for bail jumoing.
Kauffman's wraong adivse about the court being "0.K.® with defendant's car trouble and
one day caontinuance caussd the defendant to be found juilty of beil jumping.

Kauffman's wrong advise actuelly makes zppellant not guilty af bail jumping because
he did not know h=2 was reguirad to bz in court that day or be put in jail because
Kauffman said hs could came the follcwing dasy and svery thing would bs fine. Tha
actual element needed for bail jumping was relisvad due to this as thz apo=llant did
not know it was mandatory that h=z show up in court that veary day, er else. In a
simular case, State v. Elliott, MNo. 618948-7-1 (200%), the bzil jumping conviction wes
reverszd because Elliott argued that thers was insufficient evidence evidences to
suppart hsr conviction for bail jumping. A pesrson is guilty of baill jumping when shz
nas bheen relsased by court order or admitted to bail and fails to aposar for =a
scueduled court hearing, having knowledge that her presence is required. RCUW
9A.76.170(1). Although the Stats introduced circumstantial svidence logically showing
that Elliott was resleased by the court ordoer or admitted tn hail, it failed to show
that she knsw her presence was reuired at the amnibus hearing.
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RCW 9A.768.170(1) provides that "eny person having besn released by the court order or
admittzd to bsil with knowledge of thz reguirzment of a subssguent parsonal
appearancs hefarz any court of this state... who fails to eppsasr .... as required is
guilty of bail jumping." The state must prove bszyond a reasonable doubt that the
defendant knzw, or was awsre, that she was reguirzd to zppsar at the hearing. State
v. Bzsll, 97 Un.App. 534, 8 536, 887 P.2d 632 (13999). In order to prove knowledge, the
state must prove that the defendant was notified of the requirsd court dats before
she failed to appear. State v. Fredrick, 123 tn.App. 347, 8§ 352-54, 97 PR,3d 47
(20G4).

GROUND THREE

The GState breached the Plea Agreemsnt by not z2llowing Sulliven ths stipulated Six
Months to Accomplish his end of the Agresd upon deal.

State v. Sledae, 1323 Wn.2d 828 (1997), is similar in thz sensz that the state there
did not adhere to ths plez agreemznt. Plesz agreem=nts are more than simple common lauw
contracts. Because they concern fundamental rights af the accused, constituticnzl dus
process considerations come inte plav. Dus process raquires 2 prosecutor to adhere to
the tarms of th= agresment. The state must comply with the terms of 2 ples bargzain
agreamant.

"Plesa agreements are contracts.” State v. Mollichi, 132 WN.2d 80, @ 90, 936 P.2d 40OE
(1997). Just as there is an implied duty of good faith and fair dealings in every
contract, Badgett v. Security State Bank, 116 bin.2d 563, 2 568, B07 P.2d 356 (1991),
the law impos=ss an implied opromiss by the State to act in good fa2ith in p
agresmznts. State v. Marler, 32 UWn.Apo. 503, 8 508, &£48 P.2d 903 (1882). See =
Carreale v. United GStates, 479 F.2d 944, 2 947 (1st Cir. 1973); United States
Bowler, 585 F.2d 851, 9 854 (7th Cir. 1378); United States v. Rexach, 896 F.2d 710,
710 (2nd Cir.), cert. denied, 488 U.S. £865, 111 S5.Ct. £33, 122 L.Ed.2d 417 (19¢0);
United States v. Jones, 58 F.3d 688, 682, 313 U.S. App. D.C. 128 (1895).

=y

But plea agresments are more that simple commeon-lzw contracts. Because they concarn
fundamaental rights of the =sccused, constitutinnal dus-process consideration come into
nlay. Dua process regquires a proscutar to adhere ta the tesrms of ths agreement.
Santoh=zllo v. New York, 404 U.S5, 257, 92 S.Ct. 485, 30 L.Ed.2d 427 (1971); United
States v. Harvey, 791 F.2d 294, 2 300 (4th Cir. 1986) (thz defendant's underlying
contract right is Constitutionally basac and therefore reflects concerns that differ
fundamentally from and run wider than those of commercial contract law.) Fairness is
mandated to snsurs public confidence in the administration of our justicz system.
United States v. Carter, 454 F.2d 426, 428 (4th Cir. 1872), cert. denied, 417 U.S.
833, 94 S.Ct. 2546, 41 L.Ed.2d 237 (1973). Se= State v. Tourtsllaotte, BE WN.2d 579,
583, 564 P.2d 798 (1897). The State must comply with the terms of 2 plea heargain
agreement. State v. Hall, 104 Wn.2d 4BS, 8 4SO, 706 P.2d 1074 (1985). Accord Mabry v.
Johnsan, 457 U.S. 504, 509, 104 S.Ct. 2543, 81 L.Ed.2d 437 (1984) ("when ths
prosscution breaches its promiss with respect te an executsd plea agresment, the
defendant pleads guilty on a falss premise, and hance his conviction cannot stand.!).

Because & defendant gives up important cormstitutisnzl rights by agrzeing to z ples
bargain, the Stats must adhere tc the terms of the agreement hy recommending the
agread-upon sentsnce. Sledge, 133 WUn.2d 3 830.

* O

Thz State's duty of ogood faith reguirss that it not only undercut the terms of the
agreemant explicitly or implicitly by conduct evidencing arn intent to cirzcumvent the
tarms of thz plez zgreemsnt. Sladgz, 133 WUn.2d @ 840; State v. Jerde, 23 Un.App. 774,
@ 780, 570 P.2d 781, revizw deniesd, 138 Wn.2d 1002 (193%9). W= reviesw & praosecutor's
ctions and comments objectively from thz s=ntencing record as s whole to determine
the plea acreement was breached. Jerde, 93 Un.Aop. € 780C.

The plea bergeining process reguires that beth the State and the defendzant adhere to
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their promises. When this process is frustrated, the fairness of the resulting
sentencing hearing is seriously called inteo guestion. A defendant pleads guilty on a
false premise when the Statz breaches a plsa agreement. Mabry v. Johnson, 467 U.S.
504, @ 50%, 104 S5.Ct. 2543, 81 L.Ed.2d 437 (1984). That the prosscuter's breach did
not affect the court's decision does not zltzar the fact that a breach ogecurred. The
prosecutor’s conduct falling to make thaz bargained-fer rzcommendation eliminates tha
basis for the bargain struck. Therzafter, the State is no longer entitled to henefit
fram the plea bargain when the defendant has received none. Such an srror infescts the
entire proceeding and, as such, it is s structursl error that cannot bz harmless,
Nader v. Unted States, 527 U.S5. 1, 2 8, 112 S.Ct. 1827, 144 L.Ed.2d 35 (198%); State
Zimmerman, 130 Wn.fpp. 178, 6 176-180, 121 F.3d 1216 (200%), remandad, 157 tn.2d 1012
(2006).

)

Sullivan insists that the state did not honor thesir paert of ths agrszsmzsnt bescause
they did not z2llow him thz time agresd upon, six maonths to perform his part. United
States Supremz, without doubting thz senizncing court's statesments that it wss not
influsnced by the bresach, hsld thst the interssis of justice reguired that ths
defendant reczive spscific performance of the agrezment or withdrawsl of ths pl=a.
Santobello, 404 U.S. € 262-od. Under James and Santohbells, harmless errcr revisw does
not apply when the State breachss a plee agreement.

A defendat entering into 2 ples agreement bargains for a prosscutor's goed Ta
recommendation, not s particular sentsnce. This is espscially truz since the court is
not bound by th= proszcutor's szntence rszcommendation. The plea bargaininc proces
requires that both ths Stcte and the defendant adhere tc their promises. ih=n this
process is frustrated, the feirness of the resulting sentzncing hzaring is s=r1ouclg
called into qusstion. A defandant plsads guilty on a fals=s premises when thz Stat

breaches z plea agresmsnt. Mebry v. Johnson, 457 U.S. 504, 2 509, 104 S.C%. 2543, 81
L.Ed.2d 437 (198L4). Thet th= prosscutor's breach did not affzct the court's decision
dozs not altsr the fact that z breach sccurred. The prosscutor's conduct is failing

to make the bargained-for rscommzndation eliminates the basis for ths bargain struck.

Thereafter, the State is no longer entitled to benefit from the plea bargain when ths
defendant has received none. Such an error infects the entire procssding and, as
such, it is & structural srror that cannct be harmlsss. Neder v. Unitsd States, 527
g4.s. 1, & 8, 119 S.CT. 1827, 144 L. Ed.2d 35 (185%9); State v. Zimmerman, 120 Wn.Apo.
173, 176, 180, 121 P.3d 1216 (2C05%), remandsd, 157 bn.2d 1012 (2008).

"Due procasss requires that ez defendznt's quilty ples bz knowing, voluptarily, and
intelligent." In re Pers. Restraint of Isadora, 151 Un. Zd 284, 287, EE8 P.3d 39¢
(2004) (citing Bovykin v. Alshama, 395 U.5. 238, 242, 89 S.Ct. 1703, 23 L.ed.2d 274
(1988)). If a defendant is not appraised of a cirea* co nnaqL=nc of his plea, the
plea is considered invagluntsry. State v. Ross, 128 in.2d 278, & 284, 218 P.2d 405
(1296). A dirsct conszguance is one *hzt has a "nefvnlte, immediste and largely
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automatic effect on the range cf the defendant's punishment.” Id. Th
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sentence is a direct cansequence of a guilty plea. State v. Mendoza, 157 Wn.2d 532, &
580, 141 P.3d 48 (2006); State v. Moon, 108 Wn.App 59, 28 63, 22 P.3¢ 73L& (2001).
Therefore, misinformation ehout the lergth of =z sentence renders & ples
involuntsrily, even uwhare the corrsct szntence may bz less than the erroneosus
sentence included in the plea. Mendoza, 157 n.2d 8 £91. This ceourt dnzs not require
a dsfendant to show that the misinformastion was matsrizl to the plsa. Isadore, 151

Un.2d @ 302.

A trial court must allow withdrawel of =z guilty plea te carrect a manifest injustice
Washington Supericr Court Criminsl Rules L4.2(f). Nonexclusivs critarias as to uw
constitutes injustice include (1) the denial of effective counsel; (2) thes defendan
or one authorized by the defendant did not ratify the plesa; (3) the plea wuw
involuntary; or (4) the prosecution breached the nlea agresmant.

The Stats clearly breached the thzir "Memorandum of Agreement" and did not allow
Sullivan to "Assist Detectives in the investigastion and prosscution of thres (3)
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investigation of a mid t6 high 1levz2l drug dealers in controllad substances,
specifically including but not limited to thos= dealing pounds of marijuana, ounces
of cocaine, mathamphatamina, heroin, and/or any other controled substance as
directed, including introduction to local undercover buys, within Six (6) Months of
his agrsam=nt”. This C.I. Agraement was signed April 20th, 2009. Six (6) Months was
nat given by the State to Sullivan to be able to do all of the aboves.

What constitutmas a contract and wh=ther an agrzement has besen breached is determinad
according to the law of contracts. Unit=sd States v. Gonczy, 357 F.3d 50, 8 53-54 (1st
Cir. 2004).

Plea agreem=nts ares contracts, and the law imposes upon the States an implied
promise to act in good faith. State v. Sledge, 133 Wn.2d 828, @ 839, 947 P.2d 1193
(1997). Becaus= plea agr=em2nts concern fundammntal rights of the accused, they also
implicated due process considerations thzt require a prosecutor to adhere to the
terms of thes agresment. Id. (Citing Santobello v. New York, 404 U.S. 257, 92 S.Ct.
495, 30 L.Ed.2d 427 (1971)); United States v. Harvey, 751 F.2d 294, @ 300 (4th Cir.
1986) (defendant's underlying contract right is constitutionally basad and therefore
raflects concerns that differ fundamentally from and run wider than those commercial

‘contract law).

This court has recognized two possible remedies where the State breaches a plea
agresment. Miller, 110 tn.2d @ 531. The defendznt has the choice to mither withdraw
his plea and be tried anesw on the original charges or receive specific performance of
the zgreema2nt,.Id. Because a plea agraament is analogous to a contract, the defendant
is entitled to a remedy which restores him to the position h= occupiesd before the
State brezached. State v. james, 35 UWn.App. 351, € 355, 666 P.2d 943 (1983).
Furthermore, Ythe defendant's choice of remedy controls, unless there are compelling
raasons not to allow that remedy." Miller, 110 Wn.2d @ 535.

In this case, Court of Appeals granted Harrison's request for specific performanca.
Harrison I, sligp op. 8 7. That remady requires the State to make its promised
recomendation at a ne2w sentencing hearing. Inre Psrs, Restraint of Powell, 117 UWn.2d
175, @ 199, 814 P.2d 635 (1991) (addressing the definition of specific performance of
plea zgre=m2nt where Indaterminat= Sentencing Review Board would decide appropriats
minimum s=ntence); see also State v. Van Buren, 101 Un.App. 206, 8 218, 2 P.3d 991
(2000); State v. Henderson, 99 Wn.App. 369, @ 379, 993 P.2d 928 (2000). While the
State must uphold its end of the plea agr=ement on remand, the court retains the
ultimate decision on sentencing. Powell, 117 Wn.2d @ 200.

Washington cases generally follow the United States Supreme Court's r=commendation
that the p=stitioner should be raszntaznced by a different judge uwhen specific
parformance is the elacted remady for the State's breach. Santobello, 404 U.5. 8 263;
See SLedge, 113 UWn.2d 828, 947 P.2d 1199; State v. Van Buren, 112 Wn.App. 585, 49
P.3d 966 (2002); State v. Williams, 103 Wn.App. 231, @ 239, 11 P.3d 878 (2000);
James, 25 Wn.App. € 356.

R ple=z agrezement is an enforceable contract between the prosecutor and dafendant, and
as such, it is analyzed under basic contract principles. Thess principals include the
implied duty of good faith and fair dealing inherent in every contract and extend to
both parties. Due process rsquires a prosecutor to adhere to tha terms of the
agreement. The State fulfills its obligations if it acts in good faith and doas not
contravenz with a condition preced=nt sxcusss performance under a contract.

A prosecutor's subjective motive aor justification for a breach of a plea agreement is
not relevant, and defendant is entitled to relief even when a braach is inadvertant.

Washington courts construe plea agreements as contracts. After a party breaches the
plea agreemeant, th2 non-breaching party may either rescind or specifically enforce
it. When the State is the non-breaching party and elects to rescind the plea
agreement, an appsllate court measure its rights under pertinent contract law.

AR plea agreement is a contract between the defendant and the prasecutor. In order to
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vacate & guilty pisa on the basis of a defendant's breach of the plea agreemaznt, the
State must establish the breach in a h2aring. The trial court must then determine

whether the agresement has bean hreached.

a material brezach of a plesa agreement is on=2 serious enought to justify the other
party's abandoning the contract because the contract's purpose is defeated. lWlhether a
breach is material dszpends on the circumstances of esach particular case.

An appellate copurt will review the breach of a plea agreemsnt for the first time on
appeal since it presents an issue af constitutional magnitude. Wash. R. App. P. 2.5.
A plea agreement binds the State to recomm=nd an agreed upon sentence to the court. A
defendant's due process rights are violated if thez State fails to adhere to the terms
of the plea agreemant.

Washington courts construe plea agreements as contracts. After a party breaches the
plea agreement, the non-breaching party may either rescind or specifically enforce
it. Whenever the State elects to rescind a plea agreement, its subsequent rights are
measured by law, but when it opts to specifically enforce, its subseguent rights are
necessarily measured hy the agreement itself.

Under Washington Law, a plea is involuntary if it is not made with an understanding
of all of the direct conssquesnces of thz plea. One direct consequence of a plea is

the sentencing range.

Tha State enters into a contract with a defendant when it offers a plea bargain and
the defendant accepts its terms. As such, courts analyze plea agresments using
contract principals. Specific performance connotes performance specifically as agred
between the parties. Generally, a defendant may seek specific performance of a plea
agreema2nt when the State has breached a term of that agresment or the defendant has
been misinformed about the diresct consequence of the plea.

Sullivan signed to give up all his rights and should not have been held to thz plea
agreement when the State did not giva him the time they signed and agread tc give him
to accomplish his task, it is as simple as that, FAIR DEALING. The caurt should
consider thz prosecutor'!s 9"0OVERALL CONDUCTY in determining whether breach occured.
United States v. Pallidino, 347 F.3d 29 (2nd €ir. 2003)

GROUND FOUR

Sullivan was not fully informed of the direct consequences of his plea becauss his
layyer mislead him into believing that he would receive the original plea bargain
santening range of eighteasn (18) months, and that he would not lose all of his rights
if hi did not perform his part of the bargain.

The trial court in this case2 should not have proceeded without first destermining
whether Sullivan voluntarily, knowingly, and intelligently waived his right to
appeal. State v. Kells, 134 Wn.2d 309, @ 313, 949 P.2d 818 (1998).

Due process reqguires a knowing, volutary and intelligent guilty plea. Boykin v.
Alabama, 395 U.S5. 238, @ 242, B89 S.Ct. 1709, 23 L.Ed.2d 274 (1969); Isadore, 151
in.2d 8 297. A guilty plea is nat knowingly made if based on misinformation as to the
sgntencing consequences. State v. Miller, 110 Wn.2d 528, 8531, 756 P.2d 122 (1988). A
defendant must be informed of all direct consegquences of the plea. Isadore, 151 Wn.2d
@ 298 (Citing State v. Roses, 129 Wn.2d 279, 284, 916 P.2d 405 (19968)).

Under CrR 4.2 (f), a court must 2llow a defendant to withdraw a guilty plea if
necessary to correct a manifest injustice. An involutary plea produces a manifest
injustice. Isadore, 151 Wn.2d @ 298 (citing Ross, Supra, 8 284; Walsh 143 Wn.2d 1, 8
8 (2001) (Mutual mistake regarding sentencing consequences rendering guilty plea
invalid). A "direct" conssquznce includes one that "represents a definite, immediate

and largely automatice effect on the range of the defendant's punishment." Ross, 129
Wn.2d @ 28% (guoting State v, Barton, 93 Wn.2d 301, 8 305, 609 P.2d 1353 (1GA0)). in

re Pers. Restraint of Fonseca, 132 Wn.App. 464 (2006).
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The trial court had guestions of whether or not guilt was established and accepted
thez prosecutors assurancz that in making the plsa that Sullivan was admitting guilt
so0 it was good enough. What was not good 2nough was tha fact that the court szen that
Sullivan was not guilty of all the charges and as such should have inguired and not
hava accepted thes plea as it stood. Sullivan's plea was involuntary and as such
should be withdrawn,

To b= Constitutionzlly valid, a guilty plea must be "intelligently and voluntarily
made and with knowledge that certain rights will be waived." State v. Branch, 129
Un.2d 635, 8 642, 919 P.2d 1228 (1996). To determinz uwhether a plea is knawingly,
intelligently, and voluntarily made, w2 must consider the totality of the
circumstancas. Branch, 129 Wn.2d € 642. Provided the record establishzs that the glea
was made intelligently, voluntarily, and with knowledge of its consequences, the gplea
does not nemad to list every right being waived to be constitutionally valid. ood v.
Morris, 87 Wn.2d 501, @ 508, 554 P.2d 1032 (1876).

The defendant did not mzke an intelligent plea. Tha trial court did not allow him to
withdraw his plea dus to the coerced stioulation that is constitutionally invalid.
The misinformation that the defendant believed to be truz given to him by his lawyer
keat him from making a voluntary plea., Kauffman's ineffectivensss made the ple=
nregcess a manifest injustice dus to th2 knowledgz elsment. The ssantencing court's
determination that the plea was void should have been the start of trial. Since the
court did naot let the defendant make the plea and grant consideration to the plza
agrezment itself, the court was in grave errer usinog the stipulated "beznch trial"
portion and naot the rast. The defendant contznds his agresment to an abbraviated
bznch trial is eguivalant to a guilty plea and that he is entitled to racsive the
same protesctions given to people who plead guilty, including the right to be informzd
of all aof the direct conseaguznces of their plea. Thz right to withdraw and have s
jury trial wes nat a choice the way this onz-sided deal went down, it violated the
defendant's du= process rights. Absznt a showing that the defendant was correctly
informed of all of the dir=ct consegquences of his guilty plea, the defendant may mave
to withdraw the plea. State v. Mendoza, 157 Wn.2d 562, 591, 141 P.3d &9 (2005).

Sullivan has made a prima facie showing of involuntasriness and should be allowed to
withdraw his plea sincz part of it was ussd to enforce and shove the "stipulated
bench trisl” down his throat to chokz on, a2nd npthing els2 b= considered.

Notwithstanding this presumption of validity, CrR 4.2 (f) providss that "thz court
shall zllow & defendant to withdraw the d=fandznt's plea of guilty whenzver it
appears that thsz withdrswl is necessary to caorrect a manifest injustice.® A manifest
injustice is cbviouse and directly obssrvabls, an overt injustice, and nat an obscure
one. State v. Tavlor, 83 #n.2d 554, @ 586, 521 P.2d 693 (1974). Manifest injustice
includes instances whsre (1) effective assistance af counsel was denied; (2) thz plea
was not involuntary; (3) the ples agresment wazs not honorsd by the prosacution; or
(4) the pleaz was not ratified by th= defendant. Id. @ 597. Stst= v. Raobinson, No.
27120-0-1I11.

Ray na2xt contends that both Meyer and the trial court cosrced him into entering his
plea. Coercion may render 2 guilty plea invcluntary. State v. Frederick, 100 bn.2d
550, 556, 674 P.2d 136 (1983), overruled on ogthergraunds by Thompson v. Dep't pf
Licesning, 138 Wn.2d 783, 7%4, 9582 P.2d 601 (1299). Ray's denial of improper
influsnce in open court does nat prevent him from claiming coercion here. State v.
Osborne, 102 Wn.2d 87, 87, 684 P.2d 683 (1984). But a bare allegation of coercion is
insufficient. Osborne, 102 Wn.2d 8 97.

Further 'A defendant who sseks to latter retract his admission of voluntariness will
bear & heavy burden in trying to convince & court or jury that his admission in open
court was coerced. The task will be espescially difficult where there are other
apaarant reasons for pleading guilty, such as a generous plea bargain or virtually
incontestable evidence of guilt. Frederick, 100 #n.2d @ 558. Ray claims that the
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trizl court's dznial of his motion for a2 continuance prevented Meyer from gathering
necessary =avidsnce, thus rendering Meyer's assistance inasffective. He claims that
this situation coerced him to accept the plez offer against his will., State v. Ray,
No. 36665-7-II (2008).

GROUND FIVE

BAIL JUMPING

The element of bail jumping requirss knowledge that you must appsar at a specifizd
time. Sulliven callzd his defenssz counsel David Kauffman first thing in the morning
an asked when he wss suppose to be in court that day because Sullivan had two

szparate court appointments that hed been sch=dulad, one which superceeded the other
. Sullivsn askad Ksuffman which ons was he to appear for. Kauffman said to Sullivan
that hez had to appear that day. Sullivan told kauffman that hz had car problems and
asked if it could be continued to the same tims the following day without Sullivzn
getting in trouble or losing his bsil. Kauffman told Sullivan he would centinue the
hzaring and toc come to tha court first thing in the morning, which Sulliven duly
complied by being theres at 7am, an hour hefore court startad.

When Sullivan went bsfores the Sup=2rior Court Judge Tabor first thing that morning no
warrant was issued. Judga Tabor raised Sullivan's basil and allowed Sullivan to
continue on bond in which thez bending company allowsd and Sullivan was a frse man.
Nothing was revokead.

The facts merit and show that no crime occured. Uhere defendent was chargad with
nossession of mathamphstamine 1 (count I) and maintaining 2 vehicles or premise for
drug traficking 2 (Count II), a bail jumping charge was addad by amznded information
after dafendant failed to =appszr for an omnibus hearing on Count II; the Court of
App=2als of Washington hnh=ld that the =absznce of the bsil jumping charge from
defendant's information rzndersad it constitutionally deficient; defendant's
canviction for bail jumping was ravers=d. State v. Marin, 150 WUn.App. 434, 208 P.3d
1184 (2008). Bzcause Sullivan complied with th2 court and the court allowzad him to
walk, charging him after ths fact is constitutionally deficiznt because he did nat
bail jump.

RCW 9A.76.170. Bail Jumping:

91) Any person hsving bsan raleased by th= court or admitted to hail with
knowledgz of the raguirement of a subszquent psrsonal appasrance hefore any court of
this state, or of the reguiremznt to report to s corrsctisnal facility for service of
szntence, and who fails to sopesar or who fails to surrendar for ssrvice of sentances
as reguirsd is guiltv of bail jumping.

(2) It is an affirmative defense to a prosecution under this section that
uncontrollable circumstances prevented the person from appearing or surrendering, and
that the person did not contribute to the creation of such circumstances in reckless
disregard of the requirement to appear or surrender, and that the person appeared or
surrendered as soon as such circumstances ceased to exist.

Sullivan had car trouble snd completely complied to what his couns=l instructed him
to do. It is crystal clear that the court believed Sullivan and allowzd him to
continus= on bail using RZW 9A. 75.170 (2) or ne would have bzen rsleased.

GROUND SIX

The trial court nsver impossd a determined amount of community custody in open court
on thz2 record s5 Sullivan has an exceptional sentznce that excezds ths courts
authority.
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A plea bargain to a sentenc not in complience with the law will not be inforced. In
re Pers. Restraint of Moore, 116 Wn.2d 30, 38 (1991) (Szntence imposed pursuant to a
plea bargain must ne statutorily asuthorized;; Defendant cennot agree to be punished
more that thz legislature hss allowad). State v. Miller, 110 Wn.2d 528, 538 (1888).

GROUND SEVEN

Sullivan never raceived noticz of the Third Amended informaticn.

Sullivan's constitutional right to a fair trial was extremely violzted by the last
minute addition of the Third Amended Complaint that was used to ram =2 whols bunch
marz tim=z on to the plea he previously mads that he wzs not given an opportunity to
pull. The same day of Sentsncing this deceitful move was made and crzated a manifest
injustiva of =zpic and created a manifest injustic2 of epic purprertions that zll
counsezl and the trisl court should nat havs allowed.

The Stats's failure to get it right previcusly violated Sullivans Right to Motics and
to Prepair a Defenss. lashington Censtitution Article I, Secticn 22; United States
Constitution, Sixth Amendmznt; State v. Berrier, No. 35470-5-II (2008).

RELIEF REQUESTED

1. Yacate Convictions and Remand for a New Trisl Consistant with Dus process.
2. Hold an Evidenciary Hearing on anv Facts in contention.
2. Bllow Specific Performance of the Original Plez, Ressntesnce to Fightzan (18)

Months and call it good.

# ¥ 760562
/D. Box 765
fonnell, Washington 99326-0769

ACKNOWLEDGEMENT

d
SWORN AND SCRISED to before me z Motary Public this ZE?Hay of
in Farnkfin County at Connzll Uashington.

Februgriy , 2010,
—

~ _ SEAL:
NOTARY/JPUBLIC-STATE OF WASHINGTON
My Commission Exnires: 0~0-20(Z_

‘‘‘‘‘‘‘‘‘

SN LO ==
VS uNTR \."-6\
$ 976 VT R
S'z:‘ pu...o oa‘:“;gs
~ % S A)
10 TUBLC S8

STATEMENT 0OF ADDITIONAL GROUNDS Page 14 of 14



WASHINGTON STATE COURT OF APPEALS
DIVISION II
AT TACOMA

STATE OF WASHINGTON, Respondent,

Vs.
JOSEPH SULLIVAN, III, Appellant. = ;S =
—~ ™
™ orn
o (s
o TP
C.0.A. Number: 39603-3-III s o O
[ons o
4 [ 0
=~ = =
DECLARATION OF SERVICE BY MAIL é% -
o @
- (9% ]

declare that, I deposited the foregoing:

I, JOSEPH SULLIVAN, III,
STATEMENT OF ADDITIONAL GROUNDS

Or a copy therof, in the internal mail system of the Coyote Ridge
Correction Center and made arrangements for postage, addressed to

CAROLT'LA VERNE, Deputy Prosecuting Attorney
Thurston County Prosecutor's Office

2000 Lakeridge Drive S.W.
Olympia, Washington 98502

By placing same in the United States mail via the prison legal
mail box at the Coyote Ridge Correction Center, in the city of
in compliance with the General Rule

Connell, State of Washington,

(GR) 3.1.

I declare under the penalty of perjury under the laws of
Washington that the foregoing is true and correct.

48
Dated: February é}g , 2010.

7 ion Center
Box 769, BA26, DOC #760962

Connell, Washington 99326

DECLARATION OF SERVICE BY MAIL Page 1 of 1



