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INTRODUCTION 

American Indians, Edward A. Comenout, Robert Reginald Comenout 

Sr., and Robert Reginald Comenout Jr.,joint Appellants herein, were charged 

in the Pierce County Superior Court with a conspiracy to violate the state 

cigarette tax law, RCW 82.24.500 and RCW 82.24.11 0(2). CP 139-1411. 

The Prosecution acknowledges that all three are enrolled Indians and that the 

factual allegations occurred on trust land owned by Edward A. Comenout. CP 

139-141. The land is held in trust for him by the United States. The appellate 

and superior court numbers of this case are: EdwardA. Comenout, 39751-0-

11,08-1-04681-0, Robert Reginald Comenout Sr., 39761-7-11, 08-1-0462-8, 

Robert Reginald Comenout Jr., 39741-2-11, 08-1-4680-1. This Court 

consolidated all three cases under Cause No. 39741-2-11. In the trial court, 

all three Defendants moved to dismiss and suppress the information. The 

motion was heard by the Honorable Katherine M. Stolz on June 9, 2009. RP -

separate cover. Judge Stolz denied the motion. Findings were entered 

August 27, 2009. CP 411-414. The Defendants timely filed their motions for 

discretionary review pursuant to R.P.C. 5.1(c). CP 440-442. It was granted 

The page references are to Clerk's Papers of Edward Comenout. The page numbers are 
different in the Clerk's Papers of Robert Comenout Sr. And Robert Comenout Jr. A 
parallel table is included at page v. 
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by Court Commissioner Eric B. Schmidt on February 8, 2010. CP 457-467. 

Territorial jurisdiction is a question oflaw reviewed de novo. State v. Pink, 

144 Wn.App 945, 950, 185 P.3d 634 (Div. II, 2008). Appellants' opening 

briefwas due April 20, 2010. The brief was rejected. The amended brief is 

due May 20,2010. 

The Appellants seek a ruling from this Court dismissing the 

information. 

I. 

ASSIGNMENTS OF ERROR 

One 

The information should be dismissed for lack of jurisdiction as all the 

alleged violations took place on lands held in trust by the United States and 

owned by Edward A. Comenout, an enrolled Quinault Indian. 

Two 

The Washington State courts have no territorial j urisdiction to charge 

enrolled Indians for alleged criminal violations that occurred on land held in 

trust by the United States for the benefit of the enrolled Indians. 

Three 

The crime charged, failure to comply with the State of Washington 
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cigarette tax law, RCW 82.24, occurred during the time the State of 

Washington-Quinault Indian Tribe Cigarette Tax Compact was in force. A 

copy of the Compact is attached to the State's Memorandum in Opposition 

to Motion to Dismiss. CP 355-384, pages 365-384. RCW 82.24.295(1) 

provides that the state cigarette taxes do not apply during the period of the 

Compact. Therefore, the State of Washington has no criminal jurisdiction 

over the Defendants as no state cigarette tax crime could be committed by 

these Defendants. 

Four 

The crime charged is on trust land, therefore, Public Law 280 applies 

to eliminate the alleged crime from state jurisdiction as none of the eight 

enumerated subject areas apply to the alleged tax violations. 

Five 

Washington State has no jurisdiction of an alleged victimless state tax 

crime by enrolled Indians committed on federal trust land. 

Six 

The federal statutes, 18 U.S.C. § 1162(b), 25 U.S.C. § 1321(b), 

1322(b), 18 U.S.C. § 1151,28 U.S.C. § 1360(b) and 4 U.S.C. § 109 state that 

jurisdiction of the alleged state cigarette tax offense is preempted by federal 
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law. 

Seven 

The federal definition of Indian country, 18 U.S.C. § 1151(c) applies 

to Comenout's off-reservation trust land, thereby preventing state prosecution 

of a state tax crime. 

Eight 

The State has no taxing jurisdiction over enrolled Indians living on 

trust lands. The cases of State v. Pink, 144 Wn.App. 945, 85 P.3d 634 (Div. 

n., 2008) and State v. Guidry, 153 Wn.App. 774,223 P.3d 533 (Div. n, 2009) 

mandate dismissal of this case. 

Nine 

Before and after Washington became a state, it had no jurisdiction to 

impose state taxes directly on Indians who resided in Indian country. 

Ten 

Criminal enforcement by the State on enrolled Indians living in Indian 

country are civil regulatory. The State has no jurisdiction to charge crimes 

for state tax violations under such conditions. 
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II. SUMMARY OF ISSUES PERTAINING TO 
ASSIGNMENTS OF ERROR 

The basic issues in this case are: 

1. Whether or not the State can criminally prosecute enrolled 

Indians for failing to pay Washington State cigarette tax on activity taking 

place on land held in trust by the United States. 

2. Whether or not the state cigarette tax exemption of RCW 

82.24.295 prevents prosecution of a Quinault tribal member and other Indians 

when a compact prohibiting the state cigarette tax is in force between the 

Tribe and the State. 

III. STATEMENT OF THE CASE 

The facts are largely undisputed. The facts are taken from the 

Declaration of Probable Cause, dated September 26,2008, CP 142-143, and 

the Findings ofF act and Conclusions of Law on Motion to Dismiss/Suppress, 

CP 411-414. 

Edward A. Comenout, Jr., 81 years old, is a full blooded Quinault 

Indian, Enrollment No. 0325. He is the son of Edward Comenout Sr., 

deceased. He owns and occupies the land at 908 River Road, Puyallup, 

Washington, 98371. The land is approximately Y2 acre in area and improved 

by two buildings, Comenout's residence and a roadside business building 
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.. 

called Indian Country Store. The land has been held in trust by the federal 

Bureau of Indian Affairs (BIA) for Comenout since 1926. CP 457-467. 

Written inscriptions on the filed deed of record in Pierce County (Appendix 

1) state, "BIAAllotment Tract 1027, Code 130." Comenout's mother, Anna 

Jack, survived his father. She died November 30, 1987, and left an interest 

to Edward Comenout Jr. He is the majority owner of the all Indian owned 

trust land at the 908 River Road address. The State admits that the land is 

held in trust by the United States Government for Edward A. Comenout. CP 

142-143. All the activity alleged as a crime took place on the trust land. The 

land is not within the exterior boundaries of the Quinault Indian Reservation. 

CP 142-143. The Quinault Indian Nation entered into a treaty with the United 

States on July 1,1855. 12 Stat. 971. Appendix 2. On August 30, 1969, the 

Quinault Indian Reservation retrocession from Public Law 280 was 

completed. Appendix 3. The Quinault Tribe also has a cigarette compact 

with the State in force since January 3, 2005. CP 355-384, pages 365-384. 

The Information, CP 139-141, charges that on July 25, 2008, the 

Defendants possessed, or transported commercially packaged cigarettes, 

without state of Washington cigarette tax stamps affixed as required by 

Chapter 82.24 and without notice of delivery as required by RCW 82.24.250. 
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The alleged conduct violated RCW 82.24.110(2). It also alleges control of 

property or services owned by another. No explanation was furnished on this 

alleged crime. 

During the arrests, the State of Washington seized 37,000 cartons of 

cigarettes from the property and other items. The seizure is contested in the 

Liquor Control Board Office of Administrative Hearings, Docket No. 2008-

LCB-0035, Judge Charles Bryant, ALl The forfeiture case is postponed 

pending the resolution of this criminal case. 

IV. ARGUMENT 

A. If These Alleged Acts Occurred Within the Quinault 
Reservation, the State Cigarette Law would not be 
Violated. Since these Acts would not Constitute a Crime 
on the Quinault Indian Reservation, these Acts are not a 
Crime on this Trust Land. 

The state cigarette tax law could not be violated by an Indian business 

on the Quinault Reservation. The reasons are that Comenout would qualify 

as a trlbai wholesaler or retailer. Moe v. Confederated Salish and Kootenai 

Tribes of the Flathead Reservation, 425 U.S. 463, 96 S.Ct 1634,48 L.Ed.2d 

96 (1976) holds that a tribal Indian tobacco wholesaler or retailer is not 

required to obtain a state retail or wholesale tobacco license. Further, the 

case holds that the state tobacco tax, including tax on cigarettes does not 
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apply to reservation Indians. RCW 82.24.260( c) codifies this principle. The 

legislative intent ofRCW 82.24.080(2) places the burden of tax on the first 

non-exempt purchaser, which would be a non-Indian retail purchaser. 

Keweenaw Bay Co. v. Rising, 477 F.3d 881, 890 (6th Cir. 2007). 

The Information states that Comenout was in possession. CP 139-141. 

RCW 82.24.020(1). Oklahoma v. Chickasaw Nation, 515 U.S. 450,459-60, 

115 S.Ct2214, 132 L.Ed.2d400 (1995) flatly rejects state power overIndians 

on their reservation when legal incidence of the state cigarette tax is on the 

tribal Indian. This prohibition does not concern Public Law 280 but stems 

from the implied preemption that Indians on a reservation are not liable for 

state taxes when the incidence is on the tribal Indian. This has been the law 

since Worcester v. Georgia, 6 Pet 515,557,8 L.Ed 483 (1832), and probably 

has been the law since Governor and Company of Con necti cut v. Moheagan 

Indians, 126 London 1769, July 30, 1743, was decided. Appendix 4. In 

Moheagan, supra, this 1743 case held that the Indians were not subject to the 

colonial courts of Connecticut. See Robert N. Clinton, "State Power Over 

Indian Reservations: A Critical Comment on Burger Court Doctrine," 26 

S.D.L.Rev 434 (1981). Therefore, a tribal Indian can possess non-state tax 

paid cigarettes without violating state law. 
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The state cigarette tax law, RCW 82.24.010(3), in defining Indian 

Country, adopts the federal definition of 18 U.S.C. § 1151. 18 U.S.C. § 

1151 (c) defines Indian country to include" ... all Indian allotments, the Indian 

titles to which have not been extinguished, including rights-of-way running 

through the same." The Washington Constitution, Article 26(2) is totally 

conclusive as it disclaims "all right" to "all lands lying within said limits 

owned or held by any Indian. . . until the title thereto shall have been 

extinguished by the United States." The constitutional provision states that 

the jurisdiction of trust land lying within the state's boundaries " ... shall 

remain under the absolute jurisdiction and control of the congress of the 

United States" and ''that no taxes shall be imposed by the state on lands or 

propertY therein." (Underlining supplied). Cigarettes are property. 

The Washington Administrative Code, WAC 458-20-192(2)(b) 

defmes Indian country as "The same meaning as given in 18 U.S.C. § 1151." 

WAC 458-20-192(9)(a)(i) states, "for purposes of this rule 'qualified 

purchaser' means an Indian purchasing for resale in Indian country." 

B. The State Cigarette Tax does not Apply if a Tribe has a 
Staterrribe Cigarette Tax Compact. 

The State admits that the Quinault Tribe has a cigarette compact. The 

Compact was signed January 3,2005, and is eight years in duration. (Page 
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16 of 19). It was in force at the time the information was filed in this case. 

The statute 82.24.295 states: "82.24.295 Exceptions-Sales by 

Indian retailer under cigarette tax contract. (1) The taxes imposed by this 

chapter do not apply to the sale, use, consumption, handling, possession, or 

distribution of cigarettes by an Indian retailer during the effective period of 

a cigarette tax contract subject to RCW 43.06.455." 

The Contract (CP 365-384) applies to a member owned retail smoke 

shop located in Indian country. (page 5 of 19). It requires the Quinault 

Tribe, not the State, to enforce compliance of member owned smokeshops 

"located in Indian country." (page 6 of 19). Indian country is defined as the 

meaning in 18 U.S.C. § 1151 which includes "all lands placed in trust or 

restricted status and all allotments" for owned by member Indians. (Part 1, 

8, 8(b) & (c), Page 3 of 19). 

The Compact's full definition is: 

8. "Indian country," consistent with the meaning given in 18 
United States Code (U.S.C.) section 1151, includes: 

(a) All land within the limits of the Quinault Reservation 
under the jurisdiction of the United States government, 
notwithstanding the issuance of any patent, and, including 
rights of way running through the reservation. 

(b) All lands placed in trust or restricted status for individual 
member Indians or for the Tribe, and such other lands as may 
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hereafter be added thereto under any law of the United States, 
except as otherwise provided by law. 

(c) All Indian allotments or other lands held in trust for a 
tribal member or the Tribe, the Indian titles to which have not 
been extinguished, including rights of way running through 
the same. 

Since 8(a) addresses all lands within the reservation and (b) and (c) 

do not, Indian country, for purposes of the Compact, include trust land and 

allotments wherever situated. These categories defining Indian country are 

more fully treated at page 25 of this brief. 

RCW 82.24.295 unequivocally exempts an Indian retailer from all 

cigarette taxes during the period it is in force. RCW 43.06.455(2) applies to 

delivery and possession by a tribal retailer. 

Part III 1 (c) 6 of 19 of the Quinault Compact states, "The State agrees 

that it is entirely within the discretion of the Tribe as to whether it allows 

retail sales of cigarettes by its members." The Compact is clear and 

unequivocal. The Quinault Tribe, and not the State, has "entire" authority to 

control and tax its members in retail sale of cigarettes. Therefore, when 

cigarette taxes are the subject, the State cannot impose its cigarette tax laws 

on Edward Comenout and the other Defendants. 
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RCW 82.24.295 doesn't make any exceptions regarding whether 

Comenout pays Quinault cigarette tax or has a license. It is plain and simple, 

"the taxes imposed by this Chapter do not apply ... to the sale, use, 

consumption and handling ... by an Indian retailer during the effective period 

of a cigarette tax contract subject to RCW 43.06.055." RCW 43.06.055(3) 

provides for Indian tribe cigarette compacts. Edward Comenout is within the 

Compact's definition of tribal retailer. CP 368. (Part I, No. 23 of page 5 of 

19). The Compact itself refers to RCW 43.06.455(3) and 82.24.295 and 

provides that the State retrocedes from its tax and that enforcement shall be 

by the Compact terms. Page 7 of 19. CP 372. 

The State has contended that the Comenout's may not invoke the 

terms of a compact if they are not a party and that the Tribe is given the 

authority to enforce the Compact. The State has also argued that the 

Compact gives enforcement authority to the Washington State Liquor Control 

Board. The Compact, however, states the opposite. The Quinault Tribe, not 

the State, must enforce the Compact against the Indian retailer. Part III l(c) 

page 6 of 19. CP 371. It states, "the Tribe shall impose taxes on all sales by 

tribal retailers of cigarettes to purchases within Indian country." (Part III, No. 

2, page 6 of 19). 
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The State Liquor Board is only responsible for Washington state 

cigarette tax enforcement. The State has no jurisdiction to enforce the 

Compact against Indians. This case does not allege the violation of the 

Quinault Tribe cigarette tax or its enforcement. If it did, jurisdiction would 

be in the tribal court by the Tribe against its member, Ed Comenout and the 

other Defendants. 

c. The Quinault Treaty Eliminates the State Cigarette Tax 
on Allotted Lands. 

The Quinault Treaty ofJuly 1, 1855 (Appendix 2) Article VI, 12 Stat. 

971, 972, states that the President of the United States may remove the 

Indians from the reservation into allotments in the same manner as Article 

Sixth of the Treaty with the Omahas. The Treaty of the Omahas, March 16, 

1954, 10 Stat. 1043 (Appendix 5), states that the land allotted shall not be 

subject to levy, sale or forfeiture. (Page 1045). 

The Treaties are to be interpreted to give effect to the terms as the 

Indians themselves would have understood them. Keweenaw Bay Indian 

Community v. Naftaly, 452 F.3d 514, 524 (6th Cir. 2006). United States v. 

Washington, 645 F.2d 749, 756 (9th Cir. 1981) held that civil regulation of 

rights of Indians to buy state fishing vessels violated treaty rights and also 

discriminated against Indians because sport fishing persons could buy the 
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boats. Here, private military base concessions can ship and sell tax free 

cigarettes. RCW 82.24.260(b), 82.24.290. Further, an intent to allow state 

taxes on Indians must be clearly intended by express authority of Congress. 

McClanahan v. State Tax Commission of Arizona, 411 U.S. 164, 171,93 S.Ct 

1257,36 L.Ed.2d 129 (1973). In 1855, when the Quinault Treaty was signed 

it is doubtful that the Quinault Indians had any cash to pay any taxes. 

Keweenaw Bay, 452 F.3d at 527 notes that lack of money to pay taxes would 

lead to forfeiture and construes the Treaty the same way in modem times to 

deny state real property taxes. Washington's Constitution, Art. 26(2) reads 

to the same effect. All types of state taxes are still prohibited when the 

incidence is on the tribal Indian. In Washington State, tribal Indians were 

never subject to state taxes as the state could not enter the union if it intended 

to tax tribal Indians. 

D. The State of Washington Never had Power to Assert 
Criminal Jurisdiction over Tribal Indians for Non­
Payment of the State's Cigarette Tax for Sales on Trust 
Land. 

Washington State is an optional Public Law 280 state. Public Law 

280 grants Congressional authorization to expand state criminal jurisdiction 

for crimes that, prior to 280, had been exclusively the responsibility of the 

Tribes. Washington State had no jurisdiction of state tax crimes before and 
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also after the federal authorization. 

1. Public Law 280 does not Confer Jurisdiction of State Tax 
on Indians. 

The Enabling Act of Washington (25 Statutes at Large, c 180, p. 676, 

February 22, 1889 - Vol. 0 RCW Statute Law Committee Publication page 

17 (2008 Ed.) sets forth conditions imposed by the U.S. Congress to allow 

statehood. It provided in its paragraph Second that "Indian lands shall remain 

under the absolute jurisdiction and control of the Congress of the United 

States." This was consistent with U.S. Const. art. 1 § 8, cl. 3 (Congress 

retains this power to regulate Indian tribes) and the treaty clause, Art. II, cl. 

2, (Congress has the retained power to make treaties). States cannot enter 

into treaties, U.S. Const. art 1 § 10. Federal preemption is also consistent 

with the tribes "inherent law enforcement authority" as "domestic dependent 

nations." Us. v. Lara, 541 U.S. 193,203-4,124 S.Ct 1628,158 L.Ed.2d420 

(2004). 

The state constitution, Art. 26 (2) retained the provision that Indian 

lands remain under the exclusive control of Congress. It is clear that absent 

the federal delegation of Public Law 280, the State of Washington had no 

criminal authority over Indians who committed state tax crimes on Indian 

reservations. The tax crime is a victimless crime. Washington never 
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designated tax crimes as a subject where it wanted jurisdiction. Public Law 

280 was enacted in 1953 as Public Law 83-280, 67 Stat. 588 (August 15, 

1955) codified at 18 U.S.C. § 1162,25 U.S.C. §§ 1321-1326,28 U.S.C. § 

1360 involved mandatory states (not Washington) and delegated optional 

states, including Washington, a degree of jurisdiction if the respective state 

chose to adopt criminal jurisdiction. 

The modem day version enacted in 1968 is found in 25 U.S.c. §§ 

1321 and 1322. 25 U.S.c. § 1321 states that "consent of the United States 

is hereby given to any state "to assume" "such offenses committed within 

Indian country." RCW 37.12.010 states "such assumption of jurisdiction 

shall not apply except for the following: 

(1) Compulsory school attendance; 
(2) Public assistance; 
(3) Domestic relations; 
(4) Mental illness; 
(5) Juvenile delinquency; 
(6) Adoption proceedings; 
(7) Dependent children; and 
(8) Operation of motor vehicles upon the public streets, 
alleys, roads and highways: PROVIDED FURTHER, that 
Indian tribes that petitioned for, were granted and became 
subject to state jurisdiction pursuant to this chapter on or 
before March 13, 1963 shall remain subject to state civil and 
criminal jurisdiction as if chapter 36, Laws of 1963 had not 
been enacted. 
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W. Canby, "American Indian Law in a Nutshell, "277 (5th ed. 2009) 

states: "Other states assumed jurisdiction only over certain reservations, e.g., 

Mont.Code Ann. §§ 2-1-301 to 306, or over certain offenses or claims, 

Wash.Rev.Code § 37.12.010." Obviously, tax crimes were not included in 

RCW 37.12.010. 

PL 280 was amended in 1968 as part of the Indian Civil Rights Act 

(IRCA), 25 U.S.C. §§ 1321-1326, P.L. 90-284, Title IV § 401 (1968), 82 

Stat. 77. As amended, it is now codified as 25 U.S.C. §§ 1301-1303. The 

amendment required consent of the tribes to obtain criminal jurisdiction. 25 

U.S.c. § 1321 (a). The 1953 statute allowed the states to assume jurisdiction 

without consent of the tribes. Very important to this case is that Congress in 

1968 also passed what is now 25 U.S.C. § 1323. Pub.L 90-284, § 403, April 

11, 1968,82 Stat. 79. The statute states in full: 

(a) Acceptance by the United States 

The United States is authorized to accept a retrocession by 
any State of all or any measure of the criminal or civil 
jurisdiction, or both, acquired by such State pursuant to the 
provisions of section 1162 of Title 18, section 1360 of Title 
28, or section 7 of the Act of August 15,1953 (67 Stat. 588), 
as it was in effect prior to its repeal by subsection (b) of this 
section. 
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(b) Repeal of statutory provisions 

Section 7 of the Act of August 15, 1953 (67 Stat. 588), is 
hereby repealed, but such repeal shall not affect any cession 
of jurisdiction made pursuant to such section prior to its 
repeal. 

The Quinault Tribe retroceded from state criminal jurisdiction on August 30, 

1969. (Appendix 3). 

The Act, 25 U. S. C. § 1162(b) expressly exempts state taxing authority 

on trust lands stating "nothing in this section shall authorize ... taxation of 

any real or personal property ... belonging to any Indian held in trust by the 

United States or is subject to a restriction against alienation imposed by the 

United States." The statutes contain no limiting provision to Indian 

reservations. It specifies trust land without any limitation. 4 U.S.C. § 109 

also supports non-Indian taxation. It states, "Nothing shall be deemed to 

authorize the levy or collection of any tax on or from any Indian not taxed." 

The Comenouts submit to this court that the law applicable to this 

appeal is well summarized in Nell Newton Edition, Cohen's Handbook of 

Federal Indian Law § 6.04(3)(b)(ii), pages 546-548 (Lexis Nexis 2005 ed.) 

The text includes citations to Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct 

2102,48 L.Ed.2d 710 (1976) and California v. Cabazon Band of Mission 

Indians, 480 U.S. 202, 107 S.Ct 1083,94 L.Ed.2d 244 (1987). The text is 
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deemed to be worth quoting at length, with portions underlined by the 

Comenouts: 

[ii] - States Not Granted Regulatory and Taxing Jurisdiction 

The federal grant of jurisdiction to the states under Public 
Law 280 excludes significant subject areas, particularly in the 
regulatory and tax fields. The Act expressly precludes state 
taxing and certain other exercises of jurisdiction over trust 
and restricted Indian property, as well as jurisdiction over 
federally protected Indian hunting and fishing rights. A 
possible inference from these exceptions and from the general 
terms of the Act was that all other jurisdiction is delegated by 
the Act. But in Bryan v. Itasca County, the Supreme Court 
rejected this construction and concluded that Public Law 280 
did not confer on the states any new taxing jurisdiction over 
Indian country. It therefore invalidated a state property tax on 
unrestricted Indian property located in a reservation subj ect to 
Public Law 280. The Court's rationale also precluded new 
state regulatory jurisdiction generally. The Court reached this 
conclusion in Bryan after finding the language and legislative 
history of Public Law 280 ambiguous. In enacting the 
original statute, Congress's primary concern was with law and 
order in Indian country, and other civil jurisdiction was 
something of an afterthought. In view of these factors, the 
Indian law canons of construction, and the movement of 
federal Indian policy away from assimilation since 1953, the 
Court interpreted the scope of Public Law 280's delegation 
narrowly, treating the grant of civil jurisdiction as confined to 
private lawsuits such as those based on tort or contract claims. 

Bryan's statements about the absence of state regulatory 
jurisdiction were confirmed when the Supreme Court decided 
California v. Cabazon Band of Mission Indians in 1987. 
Cabazon rejected California's effort to apply its laws 
regulating charitable bingo to an Indian nation. The Court 
drew a distinction between criminal laws that are 
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"prohibitory" and laws that are "regulatory," holding that the 
latter are not included in Public Law 280's authorization of 
state jurisdiction. If a state law is fundamentally regulatory in 
nature, it may not be applied to Indians within Indian country 
even if it contains criminal penalties for violations. The 
Court explained that "if the intent of a state law is generally 
to prohibit "certain conduct,"it falls within Public Law 280's 
grant of state jurisdiction, but "if the state law generally 
permits the conduct at issue, subject to regulation, it must be 
classified as civil/regulatory" and thus falls outside Public 
Law 280's grant of state jurisdiction. 

State v. Guidry, 153 Wn.App 774 (Div. II 2009) and State v. Pink, 

144 Wn.App 945, 185 P.3d 634 (Div. II 2008) pet. den., 165 Wn.2d 1008, 

198 P.3d 513 (2008) also rejected state jurisdiction over Indians even though 

neither case involves taxation. 

Pink applies here as it held that the state has no personal jurisdiction 

to charge a Quinault Indian for felon in possession on the Quinault 

Reservation. The cogent reason is stated at 144 Wn.App at 640, fn. 10: 

FN10. The State has not complied with federal statutes that 
might allow it to assume general criminal jurisdiction. The 
statutory method provides: 

The consent of the United States is hereby given to any State 
not having jurisdiction over criminal offenses committed by 
or against Indians in the areas of Indian country situated 
within such State to assume, with the consent of the Indian 
tribe occupying the particular Indian country or part thereof 
which could be affected by such assumption, such measure of 
jurisdiction over any or all of such offenses committed within 
such Indian country or any part thereof as may be determined 
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by such State to the same extent that such State has 
jurisdiction over any such offense committed elsewhere 
within the State, and the criminal laws of such State shall 
have the same force and effect within such Indian country or 
part thereof as they have elsewhere within that State. 

25 U.S.C. § 1321(a)(emphasis added). 

An additional reason why Pink applies is that the Quinault Tribe, the 

tribe of Edward A. Comenout's membership, has retroceded from the state's 

jurisdiction. 

Guidry upholds treaty rights, 153 Wn.App at 283. The seminal case 

of McClanahan v. State Tax Commission of Arizona, 411 U.S. 164, 174,93 

S.Ct. 1257, 36 L.Ed.2d 129 (1973) repeated the principle that state taxes 

cannot be collected from Indians protected by treaties, especially when states 

have no PL 280 authority and entered the union through enabling acts like 

Arizona and Washington. 

In prior submissions to this court, the state has relied on State v. 

Cooper, 130 Wn.2d 770,928 P.2d 406 (1996). The case is not applicable as 

treaty rights, pre-1963 tribal existence, criminal prohibitory/civil regulatory 

and elimination of state tax by compact were not issues in Cooper. RCW 

82.24.295 materially distinguishes Cooper. Further, the state cigarette tax 

code, RCW 82.24.010(3) and state cigarette tax regulations WAC 458-20-
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192(2)(b) adopt 18 U.S.C. § 1151 to defme Indian country. Cooper did not 

have these definitions. 

State v. Lasley, 705 N.W.2d481, 489 (Iowa 2005) develops the same 

theories present here. It holds that jurisdiction of criminal cigarette selling 

offenses committed by Indians is dependent on the Cabazon (480 u.s. at 

280) civil/regulatory criminal/prohibitory test. The opinion, 705 N.W.2d at 

491-2, distinguishes between raising revenue and regulation of sale as 

opposed to strictly prohibiting the sale to underage persons. 

In Washington, the cigarette tax law allows unstamped and untaxed 

cigarettes to be sold by military base stores. RCW 82.24.290. Samples may 

be given away without stamps. RCW 82.24.270. Persons who buy cigarettes 

in other states may legally smoke them in the state. Possession and smoking 

cigarettes in Washington is not prohibited. The revenue collection is 

civil/regulatory . 

Barlindal v. City of Bonney Lake, 84 Wn.App. 135, 139,925 P.2d 

1289 (Div. II 1996) provides a good analogy. It holds that "firearms are not 

contraband because their possession, without more, does not constitute a 

crime." Citing State v. Alaway, 64 Wn.App 796, 798, 828 P.2d 591 (Div. II, 

1992). Cigarettes are not contraband. A large percentage of the public 
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smokes cigarettes. 

Confederated Tribes of the Colville Reservation v. State of 

Washington, 938 F.2d 146, 149 (9th Cir. 1991) held that a tribal Indian auto 

driver could not be issued a speeding ticket by the state patrol for speeding 

on state roads within the Colville Indian Reservation. The court held that 

speeding was civiVregulatory and that any doubt must be resolved in favor of 

the Indians. 

E. The State Criminal Prohibition Also Applies to Robert 
Reginald Comenout Sr. and Jr. 

us. v. Lara, 541 U.S. 193, 208, 124 S.Ct 1628, 158 L.Ed.2d 420 

(2004) reviews the "Duro fix" of25 U.S.C. § 1301 that gives an Indian tribe 

exclusive jurisdiction to prosecute non-member Indians for crimes occurring 

in Indian country. The amendment changed the language to include "all 

Indians." The cross reference in the statute refers to 18 U.S.c. § 1153(a) 

detailing crimes "within the Indian country." Ironically, Comenout named 

his business "Indian Country." The state agents did not believe the name. 

All three Defendants, if they in fact committed any crime, would be 

subjectto tribal jurisdiction for prosecution. Judge Stolz suggested removal. 

Transcript, pages 24-25. 
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In the motion argument of this case on June 9, 2009 (transcript filed 

under separate cover) in response to a question by Robert Comenout's 

attorney, Aaron Lowe, the Court, Katherine M. Stolz stated: 

MR. LOWE: Your Honor, I have a question. 
THE COURT: Sir? 
MR. LOWE: So, essentially, the Court's ruling that there's 

dual jurisdiction here? 
THE COURT: Yes, I am. 
MR. LOWE: Okay. 
THE COURT: And if the Quinault Nation chooses to file 
charges under their tribal laws regarding the fact that they 
have not paid the revenue, then I would entertain a motion to 
dismiss this case because the Quinault Nation has filed it; and 
there is dual jurisdiction under the Compact. By now, we 
only have the State exercising its authority which the Quinault 
Nation granted it; but if the Quinault Nation, having an 
interest, obviously, in the tax money, wants to file jurisdiction 
within their court, then I'll dismiss this action upon proof that 
they have filed in the Quinault Tribal Nation since they're in 
violation of the Quinault Nation's laws. Anything else? 
MR. MOORE: Not from the State, Your Honor. Thank you. 
THE COURT: All right, Court will be at recess. 

Drumm v. Brown, 716 A.2d 50 (Conn. 1998) is also instructive. It 

held that a state court stay should be granted when a case is within tribal court 

jurisdiction. The Quinault Court has exclusive and complete jurisdiction of 

this case as tribal tax, not state tax, is the issue. At this time, no transfer has 

occurred. 
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Confederated Tribes of the Colville Reservation v. The State of 

Washington, 447 U.S. 134, 160, 100 S.Ct 2069,65 L.Ed.2d 10 (1980) held 

that the State had power to tax cigarette sales to Indians residing on the 

reservation but not enrolled in the governing tribe. This is no longer the law 

as 25 U.S.C. § 1301(2) was amended in 1991, after Colville was decided. 

The statute states: 

(2) "powers of self-government" means and includes all 
governmental powers possessed by an Indian tribe, executive, 
legislative, and judicial, and all offices, bodies, and tribunals 
by and through which they are executed, including courts of 
Indian offenses; and means the inherent power of Indian 
tribes, hereby recognized and affirmed, to exercise criminal 
jurisdiction over all Indians. 

Lara, supra, holds that the power is an inherent power. The other two 

persons charged are member Indians of other tribes. Exclusive criminal 

jurisdiction of the case is with the Quinault Tribe and not the State. 

F. 18 U.S.C. § 1151( c) defines Indian Country to Include Off­
Reservation Trust Lands. 

25 U.S.C. § 465 authorizes the Bureau of Indian Affairs to acquire 

through purchase "any interest in lands within or without existing 

reservations." The BIA purchased the trust land for Ed Comenout's father in 

1926. It was placed in trust for the family and has remained in trust ever 

since. u.s. v. Nez Perce County, Idaho, 50 F.Supp 966 (D.ldaho 1943) and 
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City ofTacomav. Andrus, 457F.Supp 342 (D.Colo 1978) illustrate that trust 

status for individual Indians prevent state taxation. 

Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe 

of Oklahoma" 498 U.S. 505,511, 111 S.Ct. 905, 112 L.Ed.2d 1112 (1991) 

enjoined the state from collecting cigarette taxes from a tribe. The store was 

on trust land but not within the reservation. The court said at 498 U.S. 511: 

Relying upon our decision in Mescalero Apache Tribe v. 
Jones, 411 U.S. 145,93 S.Ct. 1267,36 L.Ed.2d 114 (1973), 
Oklahoma argues that the tribal convenience store should be 
held subject to state tax laws because it does not operate on a 
formally designated "reservation," but on land held in trust for 
the Potawatomis. Neither Mescalero nor any other precedent 
of this Court has ever drawn the distinction between tribal 
trust land and reservations that Oklahoma urges. In United 
States v. John, 437 U.S. 634,98 S.Ct. 2541, 57 L.Ed.2d 489 
(1978), we stated that the test for determining whether land is 
Indian country does not turn upon whether that land is 
denominated "trust land" or "reservation." Rather, we ask 
whether the area has been" 'validly set apart for the use of the 
Indians as such, under the superintendence of the 
Government.'" Id., at 748-649, 98 S.Ct., at 2549; see also 
United States v. McGowan, 302 U.S. 535, 539, 58 S.Ct. 286, 
288,82 L.Ed.410 (1938). 

Edward Comenout's land is within the specific definition of the third 

categorical definition of Indian country. If only reservation lands were to be 

included, (b) and (c) would be unnecessary. The background is explained at 

Cohen's Handbook of Federal Law 2005, Nell Jessup Newton Ed. § 15.07, 
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page 1009-10 and § 3.04[2](c) page 195 as follows: 

Since the Indian Reorganization Act of 1934 (IRA), Congress 
has supported the policy of protecting and increasing the 
Indian trust land base. The IRA was adopted as part of the 
repudiation of the allotment policy of the late nineteenth 
century, which had resulted in the large-scale transfer ofland 
out the Indian ownership that "quickly proved disastrous for 
the Indians." The first four sections of the IRA protect the 
existing Indian land base, repudiate the allotment policy 
indefinitely extend the trust status of Indian lands, authorize 
the Secretary of the Interior to restore to tribal ownership the 
remaining surplus lands of any Indian reservation, and 
prohibit transfers of restricted Indian lands. Section five is 
the capstone of the land-related provisions of the IRA. It 
authorizes the Secretary "in his discretion" to acquire "any 
interest in lands, water rights, or surface rights to lands within 
or without existing Indian reservations" through purchase, 
gift, or exchange "for the purpose of providing land for 
Indians." 

The IRA applies to all Indian tribes, whether recognized in 
1934, or subsequently acknowledged by Congress or the 
executive. In addition to section 5 of the IRA, there are many 
other tribe-specific statutes that authorize trust land 
acquisitions. Taking land into trust shields the land from 
involuntary loss, and, ifthe land is located outside an existing 
Indian reservation, establishes it as Indian country with all the 
jurisdictional consequences attaching to that status. 
(Underlining Supplied). 

Id. at page 195: 

The final subsection of the Indian country statute includes in 
the definition "all Indian allotments, the Indian titles to which 
have not been extinguished, including rights-of-way running 
through the same." In this subsection, unlike sections 1151 (a) 
and (b), Indian country status is tied specifically to land title 
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except for rights-of-way. The term "Indian allotment" has a 
reasonably precise meaning, referring to land owned by 
individual Indians and either held in trust by the United States 
or subj ect to a statutory restriction on alienation. Most 
allotments were originally carved out of tribal lands held in 
common, and many remain within the present boundaries of 
reservations. The phrase "the Indian titles to which have not 
been extinguished" refers to the termination of ownership by 
an individual Indian rather than to whether or not tribal 
aboriginal title has been extinguished. When land is allotted 
in trust or fee, any tribal property interest in the allotted parcel 
is eliminated. Consequently, section 1151 (c)' s maj or impact 
is on allotments not within a reservation or a dependent 
Indian community. (Underlining Supplied). 

Official reservation status is not dispositive to determine whether a tribal 

member living on trust land is outside the state's taxing authority. Us. v. 

Roberts, 185 F.3d 1125,1131 (lOth Cir. 1999) holds that non-reservation trust 

land is Indian country. 

Standing Rock Sioux Tribe v. Janklow, 103 F.Supp. 2d 1146, 1153 

(D.C.S.D 2000) states: 

The Supreme Court has explained that its cases "make clear 
that a tribal member need not live on a formal reservation to 
be outside the State's taxing jurisdiction; it is enough that the 
member live in 'Indian Country.' Congress has defined 
Indian country broadly to include formal and informal 
reservations, dependent Indian communities, and Indian 
allotments, whether restricted or held in trust by the United 
States. See 18 U.S.C. § 1151." Sac and Fox, 508 U.S. at 123, 
113 S.Ct. 1985. Therefore, the State has and had no more 
jurisdiction to impose the excise tax on tribal members 
residing in Indian country than it does or did to impose the 
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excise tax on tribal members residing on Indian reservations. 

"Courts have long held that non-reservation trust lands are Indian 

country even though they are not specifically referenced in 25 U. S. C. § 1151 

because they are validly set apart for the use of Indians and are under federal 

superintendence." Citizens Against Casino Gambling in Erie County v. 

Hogen, 2008 WL 2746566 *34 (W.D.N.Y. 2008). 

us. v. Pelican, 232 U.S. 442, 444-46, 34 S.Ct 396, 58 L.Ed. 676 

(1914) held that federal criminal jurisdiction extended to a Colville tribal 

member's non-reservation trust allotment. 

Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114, 

124, 113 S.Ct 1985, 124 L.Ed.2d 30 (1993) rejected a state motor vehicle 

excise tax on tribal Indians. The land occupied by the tribal members was on 

allotments on a disestablished reservation. The court held: 

Nonetheless, in Oklahoma Tax Comm 'n v. Citizen Band of 
Potawatomi Tribe of Okla., we rejected precisely the same 
argument and from precisely the same litigant. There the 
Commission contended that even if the State did not have 
jurisdiction to tax cigarette sales to tribal members on the 
reservation, it had jurisdiction to tax sales by a tribal 
convenience store located outside the reservation on land held 
in trust for the Potawatomi. 498 U.S. at 511, 111 S.Ct., at 
910. We noted that we have never drawn the distinction 
Oklahoma urged. Instead, we ask only whether the land is 
Indian country. Ibid. Accord, F . Cohen, Handbook of Federal 
Indian Law 34 (1982 ed.) ("[T]he intent of Congress, as 
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elucidated by [Supreme Court] decisions, was to designate as 
Indian country all lands set aside by whatever means for the 
residence of tribal Indians under federal protection, together 
with trust and restricted Indian allotments"); Ahboah v. 
Housing Authority o/Kiowa Tribe o/Indians, 660 P.2d 6254, 
629 (Okla. 1983) (same). 

Cohen's Handbook 0/ Federal Indian Law § 702[1](a), page 599, 

2005 Edition, Nell Jessup Newton Ed. states: 

Tribal court subject matter jurisdiction over tribal members is 
flrst and foremost a matter of internal tribal law. There is no 
general federal statute limiting tribal jurisdiction over tribal 
members, and federal law acknowledges this jurisdiction. 

The statute, 18 U.S.C. 1151(b) also includes all dependent Indian 

communities. Hydro Resources Inc. v. United States Environmental 

Protection Agency, 562 F.3d 1249, 1255 (lOth Cir. 2009) holds that a non-

Indian company that owned land in fee outside of any Indian reservation was 

within the jurisdiction of the Navajo Indian Tribe as it was located near a 

dependent Indian community. The signiflcance of this case is that 1151(b) 

applies outside of any Indian reservation. 

In Cohen's Handbook 0/ Federal Indian Law, 2005 Edition Nell 

Jessup Newton Ed., § 5.02(4), page 401 states: "Congress can manage tribal 

and individual property which it holds in trust." This is the epitome of 

federal preemption. Shivwits Band o/Paiute Indians v. Utah, 428 F.3d 966 
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(1oth Cir. 2005) is probably the most extreme example. The Indian tribe 

bought non-reservation land along a freeway, placed it in trust and leased it 

to a non-Indian, outdoor advertizer, for a billboard use within a year of 

purchase. The court held that since it was trust land it was Indian country and 

exempt from state and local regulation. 

Shivwits, 428 F .3d 966,978 (1 Oth Cir. 2005) illustrates the application 

of 18 U.S.c. § 1151 to apply to trust land located off the reservation. The 

appellate court affirmed the trial court (185 F.Supp.2d 1245 (D.Ut 2002) 

holding that 18 U.S.C. § 1151 applied and that the State of Utah could not 

exercise its police power to regulate billboard signs on the recently acquired 

non-reservation land since it was held in trust. 

Yankton Sioux Tribe v. Podhradsky, 577 F .3d 951,963 (8 th Cir. 2009) 

notes "reservation status is not the only way to qualify as Indian country." 

CONCLUSION. 

The State has no jurisdiction of the tax crime subject matter of this 

case as jurisdiction is in other courts when the activity occurs on trust land 

and also a victimless state tax crime is charged against Indians. 
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'ffii:;~.1' .. ~01', iti(' i:h,b' 'B~F ;iiritn.:t: DOn'e.~iGn: Lari.d Claim ,~, Sa q;ticiii 
t,.;e:n"i:j'<-"'O'hs ,(21). T-d'til shlip , hr'f!:p;t'~ (f~D,)"N;~,:rth, Ran/t,iJ Ji'ct:rr (4,) east 0/ " 
tho YIi1IJ.,cim,eUe. J.tarid.ian{ltin'[!: BoU,t1i6f."t~e Sa'u'th 'bB"Jl..k c't t;nopresertt 

,oha-.nnai.. Sif 8Aid)1iVtl'2"t' aria h,i~th d"t tho ,~it:;st ,a.56 .. ::'\a_l'~trt cd ~aet ' 
~'b:Ef-{11 'Q,t tn-8 __ ,~~Ci'*"ft:D O ... ;,~lC~li,i'li, an_d S!ihdivisio:n,; !it, , .A:1ti'i'tib1'i "to 'the 
'~(j\v±1 ot ru.;Vallultl ExOEPS111,t(J thai-o~t:lm b.' r.tri;P', o'f;U.rld, thi.t'W tso.) 
.o(H~;.t..,1ti "~dth~i1fIlO~'t-, to' Ilaid:, SoU'th', h~. croptaiItihg' 38/10C) 'acrt'!l, 

"lno,roe' O'1!.;.l-o'.!!s. ,,',' , ' 

',' ~g$'·th-~'r' Y4j'h.- th~ .'t64.etl.otit~r 'ha!"Qd.ihin~n in anti" appur t.ona!1~o" 
th~roLui'tc Da~on,!!!,n;Eh,_ ,o;r"in. ariywil!!,o,a:pr;'erta:ining, iln-d. th; 'i'omai.rid'o,!' 

, 61' remaindfll"8j,' r-a"i"ariii-o~ br re~v=.raionc,' t'Dnl<S,. beues' mid 'pi"o:f'i t.s 
~p:r'e,p~!... " .; - ' ,,' ~, ~'" .. --"-;-"--.~~ .. ' " ':' , 

- -,-,,--'-[i-b~F.*-W'..;OO.-To. 'HOLD' the ,ftb'oYa d.esc:ribeci re'al Irro,? arty to the' 
ea'id _ ' ,J1aWs.td b~~-t:" " " .' _ • his 'hablE" lUi'd, aE.ei.r:n!i 
.ro~rier.1 ill?DIITHE CDlf:DT2lON t..hi!.:~ While thO, t1tla ,theret,b i~n in the 

" 'Gran te:~ ::br' n8&~j ",the. ~Ania eh4.i 'not b,e- ~iEl1iated., or e!1 oumbai"od. 
\v:ithbUt-"th.e: ~O'li"ep.t 0.1' th:~ r;eo.ret~y Oi' t.hO:lnt-aTiot'':-, , ". ~ . . _.. " .. _0_- ,.. ':_ .... -..:.+-_. _. 

ri flTVESS WTrERED,1? the' suet dran\or hath hereunt.o S&t his hand 
an~ 8.e-a1., b1i;a'lDt~, q..ay of f)eph~u" 1 i ..... JJ., 1.920~ 
Sirr!:LDQj Sati eel ~'1il. pe:Li.vsNrd , ' 
in the p'r-&,senoa l!l:t' - 'william l.Hr'idg>e ,C' 

• 'lr 

, 
hi ~I 
" ' 
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.HE, -QW.,.N..il-ELTS; &(!.~iJm:y;'-l; 1855; 1:J;. 

, . 
• • J . i, 

'J'reaty between, the United States and the Qui--n.ai-ea and Quil-leh-ute 
Indians. ; Ooncluded on the Qy,i-nai-el:t RiVeT, in·-the Territol71 of 
--Washington, July 1, 1855, and at the ciffy of Olympia, January 25, 
1856. Ratified by the Senate, March '8, 1859. Proclairifed lnt the 
President of the United States, ..d.prilll, 185~. ' 

JAMES B.UOHANAN, 

PRESIDENT OF THE UNITED STATES OF ..AMERICA, 

. ; :'.' .. 

'1'0 A.LL .AND SINGUL.llt '1'0 WlIOM THESE pItESENTS SHALL COME, GREETING: July 1,1855. 
January 25, 1856. 

W:HEREAS a treaty was made a.nd, concluded on the Qui-nai-elt River, Preamble. 
in the l'erritory of W ~hington, on the :first day of July, one thousand 
eight hunared and fifty-five., and at the city of Olympia 'also in said. Terri-
tory, on the twenty-1;ifth' day. of Janua,ry, one thousand eight hundred and 
,fifty~six, between Illa3c I. Stevens, governor and superinj!endent of Indian 
atfairs in the T-erritory aforesaid, on the part of the United' States, and 
.the hereinafter~named cb,iefs, headmen, and delegates of the different tribe!?' 
'an.a bands of the Qui-nai-elt and Quil-Ieh-ute.lndians, on the part of. sind 

I moes and bands,. and duly authorized thereto by them; which treaty is 
:in the words and figures following, to wit:- . j 

Articles of agreement and convention made and conclnded by and Contranting 
between Isaac L Stevens, governor and superintendent of ' Indian .affairs, p&rlies. 
of the Territory'QfWashington, on. the part of the United States, and the 
undersigned chiefs, headmen; and delegates of the different tribes and 
bands of the Qui-nai-elt and Quil-leh.ute Indians, on the' part of said 
tribes and bands, and drily authorized thereto by them. 

. . ARTIO¥E I. The said tribes and bands hereby cede, relinquish, and Sumlnder of 
convey to theUnifed States all their right, title, and interest in and to the ~?s dtS the 
lands and .country occupied by them, bounded and described as follows: nlte tates. 
Commencing at a point on the :;P~cific coast, which istbe southwest corner Boundaries. 
of the lands. lately ceded by the Makah tribe of Indians to the United 
Sta.tes, and running easterly with and along the soutl,lern "boundary of the 
said Makah tribe to the middle of. the coast range of mountains; thence 
sou'~erly with said range of. mountains to their intersection with the 
dividing ridge between the Chehalis and Quiniatl Rivers i then.ce westerly 
·with siUd ridge to ,the Pacific coast; thence northerly al~ng sa'id 'coast to 
the place 'of beginning. . ' , ". . , . .' ' . 

.'.' 

. ARTICLE II. . There shall, however, be -reserved, for the use and occn· Reservation' 
pation ·of the tribes and bandS aforesaid, a tract or tracts of land Bufficient within the T~i-

.1 

-for their wants within the Territory of Washington, to be . selected' by the =: ?~,:va:!~t ":'.:1.' 
President of the United States, ahd hereafter surveyed or located and set . ',,'" 'til ~,~!ji·f, . 
. apart for, 1;heir excluSive use,' and no 'white man shall' be perxiritted to .1Vhi j;e,s n~t.:to: .Aq 

',{,:. reside thereon witbo~t1perm~sion o[;the tribe ;and of ·the 'sup'erfntendent r8Sidl!.'~l:~o~.",;, ,. ;;.,/i:i 
f.. ,of lndi~n affairs '-9r, ilndian :agent. ,.And .'th~, ~d tribel!.,and ban<I:" ag:ee un Iii~~l~'~~), 1,J.~~ii 

,to remove ,to ani! settle .upon the same Wlt~ one year lifter, the, 'ratification move and settle /,~,~,,~,!! 
.,ofthis·.treaty,:nrsooner.iftbemeans·are·futilished tbem" In·the;mean time ,there.,. ~;.' < ,;;.4':: 

'~.. . 

.-Po··· 

. h-1!' 1 -"'..1 fi th 'd land . . th ·1 -,. v • ,.... , . ,," • . It ~ IU "be'· a)yl~ .01', ~~ to,re~l e 'u~onl1ny . s ipot 1~'. e 'lictua:. __ :;1~,j<i~;,;:;;ll:':~~<~~1 
claun' and·occupa~on.'or!Cltizen~'of the· Umted. States, and, ·upon:Iany'·lands, . ~:, "~';~i~f';~~ 
claifueil:.'or occupied, if :with ,the permission'of the owrier or ·claimant.:.· If I ~:,;" .~~::{ .:"".:~ 
necessary,for thef;public,:conyenience, roads jinay be'run through 'said :"Rciads·ma:t'lie.''': ... ,::~ 
reservation, on compensation being. made for any damage sustained thereby. m&de. ,:' >yi~:!~ 

VOL. XIL l'RUT.-:-125 '. -::'j~. ill 
'. <~,,~;./,::'l 

J 



, . 

, "')17,2 :~rREA:TY:_ WITE THK QW~NAl...ELTS;:~(qpuiJij1i,' Ig®~~r3.a.li-:~2-5,ir-g~t 
...... o:.:.f·.::f; '< . ..:-.. : .••.• :.., •••• ..;-'~."~' _,<,-,:-. .J ::.1. .• _ .• ''':-'.- ,- " '. - ~-:.:' -- _.~ 

Rig-bts and 
privileges se­
cured to th~ 
Indians, 

"~l .H ,-0:. 
<.' '-r':r;rt''''I'· : 

':';1 ~i.<~ ~f.:'4~:~':·' 

Pavrnents by 
. the' UnlnJd 

States, 

.1 I: .' 

How t<> be 
applied, 

_ . AR.TIC~1p. ,W. .TJ.1e right oft¥ing . fish, , at ,all ,usual and accustomed 
, gro,unds' ariq)tiitions i{secured to said Indians in com~on with all citizens 

of the Terriiory~ and of erecting temporary houses for the purpose of curing 
the. same; tOgether with, the privilege of,huntjng; gathering roots and ' 
berries, andpaiJfuiingtheir horses on all open and unclaimed lands;,. Pro- ' 
,vided; 1unp,ti6ift; That they lihall not take shell-fish from' anr beds staked'or 
~uJ*atedby ci:tizens; arid .pro-vided; also; that -thei"shaIHdter' all stallions 
not', intended' for b~eeding", and' shall, keep. up:, alld. "confine- ,the. stallions 
themse1v:es.~ ... ~.,~~~\{~: ':-:: ',:, ":. ( ");'~'f1-;',: .\.\.-.~\ ;:: ~_:'l. I. ,_:\ '~:'!,:~~j:~l~ 

ARTICLE, IV., In consideration of the above cesSion, the ,United-States 
agree to pay to the said tribes and bands the sum of twenty-five thousand 
dollars, in the follo~ng' m,a,n!l~r, that js to !lity'; F&;r the first ye'ar after 
the ratification hereof, tWb thousand iive hundred dollars; for the next 
two y!?a~s" two' thousand dol)~rs eAc;b yew; for the next three years, 'one I 

thousand six hundred dollars each year; for the next four years, one I 

thousand thl.'ee .hundred dollars" each rear.; ,for the next five years; one 
thousand dollars each year; and for the next iive years, seyen hundred 
dollars ·ea.ch year. All of which sums of money shall be applied to the 
'use and benefit. of the said Indians under the directions of the President 
of the' United States, who may from time to time determine at his dis-
cretion upon what beneficial objects to expend the same; and the superin­
tendent of Indian affairs, or other proper officer, shall each year inform 
the President,~f the wishes of said Indians in respect thereto. 

Appropriation ARTICLE V. To enable the said Indians to remove to and settle upon 
for r~moval, for. s-uch reservation as may be selected for them by the President, and' to 
f~~~rn~gl:t &c, cle,ar, fence, and break up a sufficient quantity of land for cultivation, the 

United States further' agree to pay the'sum of two thousand :five hundred 
dollars, to be laid out and expended under the direction of the President, 
.and ill such mann;er as he shall approve. 

'Indians may " bXIOLE VI. The President may hereafter, when in his opinion the 
be removed from ioterests of the Territory shall require, and the welfare of the said Indians 
:~, reservatIOn, be promoted by it, remove them from said reservation or reservations to 

auch other suitable place 'or places within said Territory as he roa.y deem 
fit, on remunerating them for their improvements and the expenses of 

Tribes and an- their removal, or may consolidate them with other friendly tribes or bands, 
nuitie~ may he in whicli latter case the annuities, payable to the consolidated tribes 
consolidated, • I h II Is b lid d d h fi h 'h' d· respectIve y, sa a 0 . e conso ate ; an e may urt er, at IS )S-

cretion, cause the whole, or any portion of the lands to be reserved, or of 
such other 'land as may be selected in lieu' thereof, to be surveyed into 
lots, and assign 'the same to such individuals or families as are willing' to 
avail themselves of the privilege, and will locate on the same as a perma­
nent home, on the same terms,'and subject to the same, regulations as are 

Vol. x, p',10{4. provided in the sixth article of the treaty with the Omahas, so far as the . I 
same may be applicable. Any substantial improvements heretofore made 
by any Indians, and which they shall be compelled to abandon in conse­
quence of this treaty, shall be valued under the direction of the President, 

, , and payment made accordingly therefor. 
tnt~n~~:e:.() ~ay ARTICLE VIT., The annuitie~ o~ ~he aforesaid tribes and bands shall 
debts of individ- not be taken, to pay the debts of ·IndivIduals. 
n".I~. , . ' ARTICLE VIII. _ The' said tribes and bands acknowledge their depen-

lhe trIbes to d h . , S 'fr' dl . pr<"",,rve friendly ~nce on ~ , e government of the UnIted tates1 and prO[:llse to be 1er: y 
relations, &c, WIth all CItizens thereof, and pledge themselves to comIDIt no depredations 

on the property of such citizens; and should anyone or more of thew' 
~ violate this pledge, and the fact be satisfactorily proven before the agent, 

to pay for the, property taken. shall be returned, or in default thereof, ,or if injured or 
depmdw ions. 

destroyed, compensatioIl. may be made by, the government out of their 
not t[) rtIotli:e annuities, Nor will they make war on any other tribe except in se1£­

war, except, &c. defence, but will submit all matters of difference between them and other 
Indians to the government of the United States, or its agent, fur decision 

I 



and abide thereby; and If any of the said Indians commit any depredations 
on any other Indians within the Territory, the same rule shall prevail as 
is prescribed in this article in cases of depredations against citizens. And 
tbe said tribes and bands agree not to shelter or conceal offenders again;::t To surrender 
the laws of the' United States, but to deliver them to the authorities offenders, 
~~ , ~ 

ARTICLE IX. The above tribes and bands are desirous to exclude Annuities to b. 

from tbeir reserfations the use of ardent spirits, and to prevent their t~ithhedrl~ frk?m 
, fr dr' k' h ' d th £ •• 'd d h uose In mg people am. In mg. t, e. same, an. ~re!ore It: IS .prov? e , .t at a~y &~ .. ardellt 

IndIan belongmg to saId trIbes, who lS gUIlty of bnngmg lIquor mto RaId splnts. 
reservations, or who drinks Ii quat, may have his or her proportion of the 
annuities withheld from him or her, for such time as the President may 
determine. 

ARTICLE X. The United States further agree to establish at the The United 
, aeneral auency for the district of PUCTet Sound within one }'ear from the ~tates to e~ta.b­

t:1. • ,0 , 0 • ' , • hsb an agncul­
raqfication hereof, and to ;:upport for a' penod of twenty years, an agol- tural'&c. 'school 
cult.ural and indust.rial school. to be free to' the children of the said tribes for the Iudians 
and' bands in (lommon with those of the other tribes of said district, and to 
provide the said school With a suitable instruetor or instructors, and also 
to provide a smithy and carpenter's shop, and furnish them with the neces-
s~ry tools, and'to employ a blacksmith, carpenter, and farmer for the term to employ 
of twenty years, to instruct the Indians ,in, their respective occupations. mechanics, &c. 
An~ ~e United States further agree to, employ>~ ph,sician ,to reside ~t 'a physician, 
the saJ.d central agency, who shall furnish med!CIDe and adVIce to' t~eIr &c, , 
siCk, and shall vaccinate them; the expenses of the said school,shops, 
employees, and medical attendance to be defrayed by the United States, 
and nQt deducted from their annuities. ' Th t'b 

ARTICLE XL The, said tribes and bimds agree to free all slaves now to.'tre: ~l :ia~: 
held by them, and not to purchase or acquire others hereafter. 8.nd n~t acquire 

.ARTICLE XII. The said tribes and bands finally agree not to trade at ot~:~Sto trade 
VailCQUver's Island or elsewhere Qut of the dQIninions of the United States, put of the United 
nor shall foreign Indians be permitted to reside on their reservatiQns SFtates: r d' 

, h f th '. d' . oretgn n lana Wit out ~onsent ,0 e supermten ent or agent. not to l'l;side on 
ARTlCLE XIII. This treaty shall be obligatory on the contracting reservlitillns: 

parties as soon as the ~~ shall be ratified by the President and Senate ta~h:ffe~~aty to 
of the United States. , ' , 
'In testimony whereof, the 'said Isaac I. Stevens, governor and superin- Signa.tures. 

tend em of' Indian affairs, and the undersigned chiefs, headmen; ana dele- J July 1, 1855. 
gates of the afQresaid tribes and bands of Indians, have hereunto set their, anuar.y 26, 1866, 

hands and seals, at Olympia, January 25, 1856, and on the Qui-mii-elt -
River, July 1, 1855. , ' 

IS.A..A.C I. STEVENS, GOVf!T7IOT and Sup't oflndian Affairs. 

TAH-HO-LAH, Head 'Ofi.ief Qui-nite-'l tribe, his x mark. 
HOW-YAT'L, Head Ohief Quil-ley-gute tribe, his x mark. 
KAL.;LA,PE, SUb--chiif Quil-ley-hvtes, his x mark. 
TAH"A.H-HA-WHTL,Sub-chiefQuil-ley-hutes,his x mark. 
LAY7LE-WH.A.SH~ER, his x mark. 
E-M.A.li-L.A.R-CUP; liis x mark. 
ASH-GH.A.K-.A-WICK, his x mal'k. 
.A.:Y-A-QUAN" ' his x mark. 
Y.ATS-SEE-O-KOP, his x mark~ 

, KARTS-SO-PE-AH, hiS x'mark. 
QUAT-A':DE-TOTL, his x mark: 
NOW-AH-1SM, his x mark. 
OLA-KISH~KA, his x mark. 

',:;,KLER-W AY-SR-HUN, ,his x mark. 
QU.AR-TER-HEIT'L, his x mark. 
H.A.Y-NEE-SI-OOS, his x mark. 

~L' Sj-L. S. 

L. S. 
[L. S. 
[L. S. 
[L. S. 
[L.'S. 
,fL. S . 

L. '5. 

~
L. S. 

L. S. 

L.8. 
L.8. 
L.8. 

fL. ~. 
L.8. 

I 
1 

'I 

,I 
! , 

! 

I, 
i 
i 
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TREATY"wITH THE; Ciill-N.A.I-ELTS, &0 .. JULY l~ 1855. JAN. 25;.J,.8.~6. . .. , ..' - '. '.,..::--.-\,.-. 

,'. :HOQ-E~YAS'LSEE, , .. ' ~: h~s x mark .. ,~~.:s.] 
QUILT-LE-SE-M.A.H, : . :. _. h~ x;lI\ark~ .. [~: s.J 
QUA~LATS-K41M, . '. hIS x mark.· [L. 5.] 

. YAH-LE-HUM; ... , his x mapk. .. [L: 8'1 
JE-T.A.E;-LET-SIDN, ' . . .•. y;'" ·his x.mark ... ~.L"'.8' 
MA-TA-A-HA., hii·i"fnark:·~1'i'.-f.~8: . 
WAH-~E-NAH, Sub-chiif Qui-nite'ltribe, ·his:x: mark~ . L: s. 
-rER-AY-LET'L, Su'h-chiefi .', . his x mark. L; S 
SILLEY-MARK'L, . his i. mark. L.· s.] 
CHER-L.A.RK~TIN, his x mark. [L. s.] 
HOW-YAT-'L, his x mark. [L: 5.] 

KLA:Y-SUME'rZ, his x mark. L. s. .1. 
KNE-SHE-GUARTSH, Sub-cluef, hiB x mark. II. .. S.~ 
KAPE, his x mark.' L. s. I 
HAY-ET-LITE-'L, or John, his x mark. L. s.JI 

, . . 
, Executed in the pr.esence of us j the words "ar tracts," in the II. 
ari:i~le, and" next," in the IV. article, being interlined prior to execution. 

M .. T. SIMMONS, Special Indian Agent. 
H . .A. GOLDSBOROUGH, Oommissary, ~c .. 
B. F. SHA 'w, Interpreter. 
JAMES TILTON, Surveyor- General Washington Territory. 
F .. KENNEDY. 
J: Y. MILLER. 
H. D. COOK. 

---

Consent of .And whereas, the said treaty. having been submitted to .the Senate of' 
Se.ia.te, March 8, die United States for its constituti011al action thereon, the Senate qid, on 
1869. : the eighth day of March, one thousand eight hundred and fifty-nine, advise 

and consent to the ratification of the same by a resolution ~n the words 
and figures following, to wit:-

"IN EXEOUTIVE SESSION, 
"S]j:NATE OF THE UNITED' STATES, March 8, 1859. 

"Resoiv~tl, (two thirds of the senators present conqurring,) That the' 
Senate advise and consent to the ratification of·treaty between the United· 

. States and' the chiefs, headmen, and de1egates pf the different tribes and' 
bands of the Qui·nai-elt and Quil-leh-ute Indians in Wa~hiIlgton Territory. 

, signed 1st day of July, 1855, and-25th day of January, 1856. 
"Attest: "ASBURY DICKINS, Secretary." 

Proclama.tion, Now, therefore, b~ j(known' that I, 'JAMES BUCHANAN, President 
~pril 11, 1869. 'of the United States of America, do, in pursuance of the advice and 

consent of the Senate, as expressed in their resolutiop of March .the eighth, 
one thousand eight hundred and fifty-nine, accept, ratify, and' confirm the 
said treaty. . 

I 
j' 

/ In testimony whereof, I have caused the sea1 of the United States to 

....... 

be hereto affixed, .arid have signed the sa~e with my hand. 

Done at the city of Washington, this eleventh day of April, in 
. the year of our Lord one thousand eight hundred and' fifty- ; 

[SEAL.] nine, and of the Independence of the United States the 
. eighty-$ird. 

JAMES BITOH.ANAN.· 
By th~ President: 

. LEWIS CABS, Secretary oj State . 

J 
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• INDIAN AFFAIRS: LAWS AND TREATIES. Vol. 7, Laws 

INDIAN AFFAIRS: LAWS AND TREATIES 

Vol. VII, Laws (Compiled from February 10, 1939 to January 13, 1971) 

Washington: GovernmentPrinting Office 

Home I Disclaimer & Usage I Table of Contents I Index 

PART IV 
EXECUTIVE AND DEPARTMENTAL ORDERS PUBLISHED IN THE 
FEDERAL REGISTER 
Vol. 34-1969 

Alaska-Withdrawal of Unreserved Lands 
San Carlos Indian Reservation, AriZ.-Order for Restoration of 
Surface Rights in Certain Lands 
Indian Tribes Performing Law and Order Functions-Notice of 
Determination 

Page 1 of3 

Commissioner of Indian Affairs-Delegation of Authority Regarding 
Lands and Minerals 
Commissioner of Indian Affairs-Delegation of Authority With 
Respect to Funds and Fiscal Matters 
Alaska-Modification of Public Land Order No. 4582 
New Mexico-Partial Revocation of Public Land Order No. 2198 of 
August 26, 1960 
Arizona-Partial Revocation of Reclamation Withdrawal (Evergreen 
Reserve) .. 
Monse Unit of Colville Indian Irrigation Project, Wash. 
Alaska-' Modification of Public Land Order No. 4582 
Alaska-Modification of Public Land Order 4582 
Commissioner of Indian Affairs-Delegation of Authority With 
Respect to Specific Legislation 
Commissioner of Indian Affairs-Delegation of Authority With 
Respect to Specific Legislation 
Alaska-Modification of Public Land Order No. 4582 
Commissioner of Indian Affairs-Delegation of Authority With . 
Respect to Specific Legislation 
Quinault Indian Reservation-Notice of Acceptance of Retrocession 
of Jurisdiction 
Alaska-Modification of Public Land Order No. 4582 
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INDIAN AFFAIRS: LAWS AND TREATIES. Vol. 7, Laws 

VOLUME 34-1969 
August 30, 1969 

QUINAULT INDIAN RESERVATION 
Notice of Acceptance of Retrocession of Jurisdiction 

Page2of3 

I ~I ==·~=========M=a=rg=in=N=o=te=s====~======~11 tvOLUME 34-1969 1114288 1 

Page 1576 

Pursuant to the authority vested in the Secretary of the Interior by Executive Order No. 
11435 (33 F.R. 17339), I hereby accept, as of 12:01 a.m., e.s.t., of the day following 
publication of this notice in the FEDERAL REGISTER, retrocession to the United States 
of all jurisdiction exercised by the State of Washington over the Quinault Indian 
Reservation, except as provided under Chapter 36, Laws of 1963 (RCW 37.12.010-
37.12.060), as offered on 

Page 1577 

August 15, 1968, by proclamation of the Governor of the State of Washington. 
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: . : Dil·. ,a.~'"';,.,;..'Om~iMi:t;,L" n.1itrilit>!4~:en: ·{Ollit:.l • .Q.iI.' ",dIS::':" . '·ens '1n .' 

. .. , .. ";, 
~ • • • .: '4 

~~:r;::~",,;-,_~: .,:?XC .n~. ]bl·:m.~ .rn:i~_sgr.z.nt 'of pzrtic:rilzr Iimrts of ,t:~'e.:I¥:J~ ~ ~c'~Df:lY.,.. 
rl{"-'~~-!-'-" .. , .. -~ -"'" :'~ T;-:J;;if!.· ""'lI- rfu: b..t. .: de p' .' d· 5" if.1:' ~tn1ihak f . th~fil~~P;:Z' '-,.': :~~'.;, j':'-;; :.~ Jr.'- . Y ,'-fC.::~ ',~r a~·.· ~:!,:p.: ..... :~:o . 

'i 
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. :S~· rb~t "-:frbm ,h~nt:e t-d~w this'·· c-Qnfeq~~, rhit a .rri~tttr :Qf. -p.r:¢peti]" tn '.12uds in -
rlif~~t:.·:~ the·Ind12r1s d tEjHd]" ppk (for Db ;:cr 1m been ,iliiwn wb¢by 

. - . ,: . Ib.ev 
t" . 



•• 
theY kr;arne j1lijdJs) and. the ~ngIifu' fu.~jc~. ::an~ot be d~ter~l,I..:d ,by the Iz~s of 

.• our land, -bu.t b-q a. .law tqfl.a.l to both pa.rl1cJJ wlirch IS. the law or ntilfITtand nt1JtlJnJ; 

~d up?n tbis jf1Imdatio'd:; as I ~kc fr, thcfc commiffio~ have moB: pr? perIy iffu~d. 

_, ,~nd now to 1?ai~t2ih that ·tht! :.~~~ in p6~cffion, 'o~ the' ~and iIi con.troveriJ are .. 
. . :;;,. . ndt bound to. anfwer the complam~ber.ofc thIS cO-urt, IS to endeavour.,to defeat the' . ",1' ~try '(1f:d. ~ 'Jyign' of :bor corniniffion; for farely it· would be a very '1:lrne and d-c-.·; 
::~ , .. ' ftCtiv.e execution of it, to hear 001y the matter of complaint betv'(tt:n the trib~' of 1h-, 
),~ qians and. ibis gO,vernment. . . . . 

.... : '. Tpc ~;pI;tfnt' to' tb~ .::rown ~ ~ th;u: . this gov:ermn='nt, ~~cf tbe members o~ ·tt.: 
. :,: '. !rav-c,ui1jt;rftJydifpoII:tifed. ~be ~nd:ians of-fome of~their Janas; 'and if this ihoold c.6rne out· .. 

,:,(0 'b6 the f.aa~ 'wnat)'s the recire.1s feugnt'forE. what the rtrneEY intended.? eYl:n·n"o.; . 
.' ,tsing 1c:rs *:an to b~ rd.t6req· to t'p.e.pofJ4.7on.of thofe very ltr~ds. ' .. 

. 'A~d' ~~ ~ny ~'e maintain, . ~h~t 'it is ~0nrDnant to reifo~ arid equity' that .poffeffioh .. '1.9 ~ 
. 'Thfrdld .l2?e ,:drcreoo' to the Indians (ib i:are; .. ~up01i hearing,. juftice fhdul!;1 require it) 'wit~ ... : ',' 
:Qtitb·a1dit~ the tenants of roth lands 'to' m~ke, their ddcn~t;- or·'c:ntering their 'dc:fa-elc : . 

. . ~h:~i are co:nturriaciot:ls, ahd ~iU :no~ When they may.? . -

'Tp~ lS' in-:l1?f {jpl1}.~C?P. a ftep.~1?l-g.i!.1~e1y n~ceffaryJ<) J;~~ taken ;··ir ·i~. )1 ~ m~tter inGid~!f: i';~ ... :.~:;:;: ' .. ~:,.' 
"#.~t& ~ili~ '~~fe: :a.nd· Q~ 'n6c21ranlf.'pnifi~ : Out of it,; Wi-r~'Out;' :which we dinnoCde;:'.~···:· ":'.. "'~'''.' 
i~nm:iBe ,the :wbolt catift. i171d ftfifo.; as 'me. 'w-ords of.tbe comrnifiiarl ar:e.: .' ' .. 

. . . \ . . '. 

. 'I~ .~ dpinio,~ it. w.o~Id ~ .. ili.e_ m,.?~ a~arp . .pit?e ~f maiJ4[~l7rt in '~be cO,urt to . '-' 
·.:~~\...l,;.IA·'· ~g~nft i4 :~nd: be ·deijei.ent. in' a m,attci' fo "obyious and f.lppar.e:nt to eqIn.intiIi: .' . 
,'~""·I"·!-'-·. ::~nd w.hiGh. in·.i~s GonfeqiJei:jc* n,iull tendio·~he utter qifta;t ·6f the. ~ery tki1gn·· .. ·. ':' 

nIa:~H1"tc:nt Of .h~5 rn·ajefiY.s·commiffiori.~Tfr~refdr.e.I am .c1ertly·6.f opinion. ~:at:.L¥is :.: .' 
:.otl~ttit-to "be ovtr-rdcl ~.," . . . '. - .'. ". ". '" . :. 

,·>Mr. Pr#mt .Cdld~ di;mtUrg. dJlVered'anddii-<aed to be put on the min~!e.>?~f4 
.' ;t~~.fcaf'On:s :of his opiniQ:n~ as fcHows : ' 

.' : .J-c~n . hi 'riG .maI1m:t confrderthe ~o-heagan Indians as Z. jtpar4Jt ~r jovtr#gn flrlh,· .. 
;It.ft:'~~at :~itb.;r ':Reh .Uri~ or John U D925: are jn any fc:r:xfe Jwa-dtJi prj!JCt.!; [6th a ·po.·' . 
. .'~ti~m -in this' t6antry~ wHere' the' ftatt. and·;condition ,.of In·d1ans ire ':known; to c:vc.ry:-.·. 
·;?·~4i.~ ·w.6·~ld ~ ·e~pofi~:g .. rri~efty at.1d· fovereigrity to ddkbic:, :it 'P1i·ght be .. of d.aTJge-~ . :," 

;, ;r:,.~s :~on::bquence.; ,and nofto' be' .f~ffer.~d In,.~y of his :majdiy"s COllrts, ~a_tiJ:d I.-.itn-a-·.· .. ' .. " 
:.~~?t,}~:~coqj{I ha:ve 2ny}nfl\ienc~ on ,~h~ Triin~? of the' .pti.Glp1e' ~ho hcard:it aavan:c~~ ;' .. ~ 
.-.,oot.h ~~n Uncas aJ:ldJo.h~. E!n~:a!" and ev~~yon~ of:.tht: M.oh~dg"R..·p~tl0n, ~rc ~po!I).{;.: .. 
. :tu??.d' r:z.!litfl1lJct ·to the crt>wn 'of Great Briraiq; and if .any or all of rhc:P.i fhd~ld m:ilCe '. ' . 
. 'W·;l.T}iIFon the,fubjeds of Great Briraib.,·and.afrerwards qc br6lt&ht to jtiilkC"t.they 
.' mult'.b-c ·;tdj.udgtd Jrailor.r, add. -Would '25 juftJj b~ 'hangod} dr~wb; and quarttted) . -as . 
· ... Sl'.?y otb~r the Jdngts JILbjtlls could be in the: like·c~~ .. :. '. ','. ': . 

- . 

.. Not~ithl1anding of th!!~ I hope no man can think I d'o there rndI~ns any injury iIi . 
.,_ !the prdenr cafe b:t:fore chiz court,. wh..:ri 1 a~l.ow th~m to. ~~ Jubj~EtJ of Grca~ .B:ita~n: .' I)-f' 
. 3 eDJoymg 
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[- 11-8 .J 
~njOyiflg t~e. benenL dnd protection __ ~f the Engliih I<1n', and all the p~vileges of 
BriciDl [ubjccrs. . _) 

- ~ . ) 

. . f • 

\V1J~n /pedal powlrs -out of the cour[e of~the common raw -are-given to· comrn"1f-
· [j·OnCfS fbrp3rticular pu'r:po;es~ tbofe Rowers are ftriedy 'to be·purfoeq". and .. c·an in' no 

mariner be inlarged·by.impl1ci-tion; for tbough 'it be fa-id by 'agt~at Eng~illi lawyer> 
· ];cdj[{dic~s ejt (J7Jjpliart jurijditJiotItm; ,;this' is co. be underItood 'a's tojurlfdifri.Ob ~y th.e 

·C01iimoJi law 'only, and nor to the extc.ndingjurifdiCtisms wb.~cFi.m~y bav~a tendency 
to th.~ fob,roeriioI:1 of the common law . .' 'Vvhen-jir1Y judges :hive- _atternp~ed t<? .rnrar:ge 
f:Qchjur~fd.iCtion::, I do not remember to haye h.eard Lhat~aDY o'fthnn thereby d.ta­
bii:i1)(~d.[he character of.b:;l1.; jlidictJ; ·buLtliat the 'contrary has mote than ontehap.;· 

· pC'n~~: fine-e. therefore theri:are ·f1·op6.:.Yh5 giv.enw th1S . COUrT, ·by.txprtfl·word!, to 
qlleJ1idn or determine ih.e righ.t of fr:cehbld 'or inheritince of an'y piJrfu-u!ar. 'perfc')ris, 

. -.andto eviEt them but "of t1~:e' :Glm~, ;oiJ1cr :than .the 'go-vernor an:cI cO,n1pany of·Co·J:\-'·· 
. ntEHnic, or the Sachem ahd tribe bC-the' l\1dheagan Indians.j rarri or' op1'h16n thBt 

this court ougbr rrot ~n:d cannot nffume [Deb- pow'cr. . ' . 

. ' !:hfitguments for alTu:rn~'g fuch.powerdrawn fron1 the writ ',of ScirijaCiaJ) after: 
. :·-:1.}rrdg.tn,rti~.irt comrnbh]:aw.~:fftCtihg,the land; are, in riTy oplriion; .a:l1·rncondOllyC 

·1[\.:a' courr· vihich proc_e.eds on Engliih bill. . , ..... ' . 
'. . . •. ....:., ... : .... ...:. _ •. _ .,..:r:~ _." ,:, ... , . "" ~~ ... ''';' .• 0 •• :.. ~ , _ .' .' :- ":,~ .:~:. ,~, =. '-';'~." ~, .. 

..,..,'.. ...;..... -

. ". " / . fi~'~? feeks rern;dy in anf:c.oLIr~ for a?y i~ju~y~' ·he_.niu~f.be' .~0ntented. wi(n fum 
j;.-Cl~21:C?Y iI5 cbat COlll-'r has :p6wer' 10 ·gi.ve ; ,:for-in my opinion j( \\-·~·I1.·,not be fuffi:Cient 

:j~~~uurrati6.n [0 t'~a:t'COtnt to 'enlarge .,didr P9W~, bri:aul~ in il1rifopi;nio-b.~hEr Cannot 
''1 - . ,1.95 .' ·~tlt~fw,l[e'giv:e a r:tnledy .ad:~g;da'-t.~ [0 .ihe ~n.5,p~y ... ; ·the prb[cctrto.~ _m'ult bJanie hirnfelf . 

, , . fQ("<wp~'y:i'hg tb~6~nJn ·w.no :ha~I{otIQnicre!!.t .aut96rity to ttdrlfsi . ~.. 
. .... ". '. -.. . .... .' 

. : 'The' G!!Jy pa{El~s 'in tl1is :,fiu~ 'r~ fM ~. ,it' appeaf~: to .m~,~ ,ci:rq'ei- fr~IT.i:th-e GQ~~tfIio.n, 
. '0i Jj'oin the complaint Q~ ,:O:W~enec0 ,rooted 'in ':t11:.o .commir.qoIi,· . pI. fr6r;I:;lTh~(juagm'enr 
.' J?.f. :A,1r·. I)0dJeyo:p.nd,-·9the.rsj ate rhegq-vernor 'and ~6rnpariJ pI C:onn"ettidi't on' the oue 

.' llq?;~"Iid the Mol:u:ag;.an India!lS ,On theodier'.;-the la'id -gbyerhb(:arid ,:~(:1:rppanJ only 
:a:f,6'~~'hd,rged -to. h:lve 616n:e' tbe .lnj.ury,~nd ?gainfr ·them . Oil.Jyisth~ j:udg;mcn:rgl\;en . 

• c lq ~'fGlef ·rhe.refore.to iubjtEt. the. :rcmmssroarifwer in this CQun and ~roibt ji.Jdg~1TIent 
.. . ..' qf:~ls"~Plirt, it .mgft a;ppcar '6itb.tt'fl1f1t: they·.were .charg~ed, '.in th;c,.orlgi?iI. co;mp4inc 

·.~I't.u;,,:. ·'·~~fqT~·th~;cbmmf.llip~e.f~) , tbh~ve:betn ·priviesat·leafr ~t.o __ [~'i:. ID.j.;u~Y ·.~6ft~. to tn,:e: .M{~;' 
L, f'·· . llS:<igan·1 ndI~nos . by .. : the "gDvcr.n 9 r· 'an d co.ri'Lp'a·py'~,· ·and .rb err. privlry :ib ere.~()· Jer [orrh . ,frl 

:;;,:;",,_.: . d1~¢·T.bmpJatn~~ or ·t!i,i"r b.y bill now filed in' thls co,urt they be in like'rna:nnerchatged 
~I;. c., :'wi9}.~~·r;iviry ·tb .the. [aidihj~~y btfo~e. chey· c.ai;1 bcp~t roat).f~H:t ;.but :~s' bb,fu9b ·~t,ivity· 
:'y,. a.pR~a.r:s Lo me to he charged on them or a'ny of them, tr~hcr rn dus COD~t orm dle 
p?'.. J!T;~.c6'un which g2.y~;e jud-gri~cnt, I am of Qpin"i9il -chat thettnancs·aten·Q .. partits In ·thls 
,:; ............ ).qltj'·and :cmghr to ~e dirm~lfed.. . . ' . , . 

I.·.,: ... · ..•. ·"'." / ." Jo/ .. Smith, of connrd f~rtk governor ,nb comjOany,'oEkred TWon~ <!gai,l11: fnrtner 
I lJe2tmg tbe,cenants, tiJl-upbn:beah"ng the defence of the gDvcrnot and company it be' 

_foLinq necdfary; which wert ·read and ordrred [0 be pur on [he mtnu~tcs~ .as· [DHows': ..... 

Rcafw 
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~lqfo!zJ burn bly offered by t~e -'{aid governor aI1d CCY:I1pJny, to i1Jew' why. 195 .1;·.···;· this bODotJr~bIe court manIa pot· proceed further agamir the· tenants [Uill- . 

• !, 'maned in this·court, until., .after bearing the defencE of tile [aid governor 
- 'and com'pany, -iLi1i~~ be' found to 'be needful .. -.. 

.•. . 1ft, For thal the [,idgovernor ·and company, in defence againll: tbe :raid decree of 
'1-';::' Governor Dudle-y-.and others~ have taken div.ers excepti.Dns fOT m:mrn-appareric '~bert­
( .'. in, arry one of which . being found good' and fuHicient will'make vOlGL ~~e [aid decree' 
,":: .,sgair;tft the Jaid gov~rn?r and compan{, ami all tenants'of lands within ~this ·colony . 

. 11 . ··~dJy., For ~at !aid gover~orand company'in' thdr~' -deftnce aforefaidr.ainnng .. 
;,;~:., ""ot~:6r"PTattet's' in.ii0:e.c 'on ;by them '.asa, ftiU 'defence ·~agairift~. the faid:de:tree~ have···~l~. 
:1; t .i~qgei;h:h~t :elu: faid~ll~iahs h:lCl folder gra.£1iecl to' the Engliih"fubjd5'ts allihdt na:tive 

,1",:(," ,'O.i.,llinaiin .dght. withiILthrs tq:/Qny befqre the . dtcree, which ~ p?intlb~irlg ·~~jia"pge4. py. 
3't.~;~, 'if:i~,~C0UI't ~o_ -have .~en .PTO.v.~d. ~y .tht· fald ,g6~ernqr . anoc.om;pany:;. w.11I· .Q..ecid:ethe '. , 
,I:;,·~~:e .. ~<:~ttm':~~~ir;,· .a?--ftared .·in,:.\the '. :cofn,??iffi'on .'.to,· 'Gov~~n6.r· ;J?u.dl~r· ,a~cI .:others~·: ;~'ind· .. ' . 
:?:,,;; ·-:.mra'k~ 'voto the [aid.decree agam.ft the Bud governor and c.otI'lpa-pYt and aU '~enanls of.. . 
I~ laJlru_ ",imiJ):, this :G()~ •... ... • _ _.. .........." >,.. 
:~;:~:···.·'~;3.¢~r) -F~rtbat1:¥ts,:.Gi?ui.t~~,prQce~~~~g·toa ~earipg of th;"~d.eF~~c~ nf';rhe f.~i,d·,go- . 

:~;~~~~~~;;~!~;~~;;:~ti~~l;~~:W;; . 
..".; ;¥cb:ib('ani1.c-cnnp.a$Y. humblf :hope, . upori -heatirig 'tl1tit ·defence· .~Q'airi'it· ;the I.ild 6:0-

~fjfu~e~~.w1l1~ ap'pe;rralc6getntr. nee'dIds', :..... '. c .•.•. · • '; '. 0 ~,:: - " '. 

J~;:'(: . Wher.efore·and, -fGr~a;I and '£ib6:ular other .rearons· cntltainea in the -defence 'of .the .(aid· 
,1~~~~~~n~:f:~~·~'com.p~tlY',.~nd~ort~;~t:'Eheg tfcn-co Q{~t~eraiq. go~era?r . .i~.d. cori1p~hy, 
\:'y~i;.i~nG ~~G.saefence Dr th~ jal.d tenants .are'really fa far dIftmcr; .. a:stbat ,the ·:fad gover.nor 
';~1;0:'i\~;~1?d:Pbrbp~n.Y na:ver1oihlng :~ G.6wifhany part of.:ihepatticu1ar ,cfeFenct of the fald 
:;'~~~?~l1ts~:otherthan w'hat.ar:e c~mta1ri~d'in Ihed¥en\;:e~ of .rbe #idgo'vLrno.r ann cb,in~ 'J~7 
:~T,>wapt~ .;they pra~~~aS,-t~Sl rr;.~r _~~7#1(~u;r.4, . before' there be 'illY.f?rrh·crpr:-octcdings .. , 
:I~~~mff_ t~e tt:nan~ fommone:I In- thls~·?o~~t. . - "-. '_ . ." , .' 

. ';i." - - . YVl~LL~'M sMITH, 
~I;: . Norwich, :. ~f c~unrd ~ith t~e go-v.erno~and :"Com pariy~ 
7, . r£1: Aug' . , 1. 7 A ') . 

'. •••• . ...,...;; 11 

I~~'- ~~~d th~: go\'ernor and ~ompa~y:and the ·Moh"c.~gan· I~d.iin~by thii;- co,unfe} agFf~d. 
, .nOWIQ ptos:eed;: and fum op and enfo.rce 'th~ evlden·ce by [hern. r.Cfl;e:Eh1ii e.lygivL.D; .,and 
.~ 'J -debate futh poirits, of law ano fight as arife from [hc:.f~me. .':. . ." .. 
.4 
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Wh~reupDn Mr. ~mith, in behalf .of ·the gOYeI11or and company, began the debat.e 
~:m the, mcrirs of the caufe. " ~ " ' , 

,Court adJourncd- to three~o'c1ock in'the aft;rno6n •.. 

,FoR '. MeridIem·, 

-,i : ",' 

'Th:eddbate' ort ·'tn-efanie:1ide' dontiputd:·~byMr. Srnith ·am! M·r.··Fitc~. 
<,' : /.: '. ,:.::'. • ,\,."..' •• ".: • .... ',' ~ .. 

Cou!:t,at?jeutned ·tiIl:'nihe:':O'clO6k''t&,~orro~morh~0'E} 

;,. :. 

:. ~ . :. ". . 

. ~ - . -:..-, . . .. .. ....• : . ~"- '" -
, ~--,-"c: '. Pierdn:t';~·'a~,ve. 

~. -1 f • 

. ~ " -. ,..." 

. 'CgQ~t;.,~~tfen' ,attOtding .. ~ , ttrl19ummen~ 

. . . . " 

.' . ~ ;p.: : 

n n.', '!I. 'x . '''dO' .' . ' 
.. rO{1: .l::y:ren·, lem •. 

. . ~ . 

- . .:..:.:... ~. 

" 

- "-::..! ::.. ,;.~ -' ," 

, , .' COuft,:·o~ned. " '. .:,.' '.' 

.. - :. 

, 'ilie faia ,delia~e dFl the' p~rt 'of the gov~~Dr 'and romPmy 'Proc~,~ td : a c'on': 
dofiribi,:· .' , . '_ ' 

,.:Court:a'4journ'cd ·tin riine' o~clobkto~rnorrow ~rn~mi~g~ . ' 

...... ' 

'. 
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C~urt. "~pen~ ~ccor~g to adjournment) . 

• '. ,Nfr:&lim;in~~ afrhe !I16h~ lll.fu~began IDs arg'Umentcrn the merits> " 
- .-:~." - Court adjDuril~:.ti11.Jour o'cJ.oek rltor006n •. 

. . . . .. '.,' ,,"' . . 

'Pelt :Metidiem; 

, . . . .' Px:d"ent· .as- ahove~ .. '-

, . . - .;. . .' Cou~t '~r-eneti:. 
~ " ",.. . :.' . "'.' . .' .. 

, 
. ',' . 

" ,%.;::.:'Z:t::~g:atmM~'~' ' .. ', -' :.::- ..... . ..: " .' '. -.... : 

',. ': .. " 

--' 

'",;,'-'~.'A~n 4fh t7~~, 
v. . :prerefit. as.ibPif~:-'''~ ... "' -:.--.:~ ,'- ,-

. . .,' 
- ";"' ': ',' 

'N.'" ._ .. : .• " ,.:,,;fG9~~---:a~~· aCCqra;~Ilg toa¢.jour¥m~ 
. . :~J~lb.:ri:~f·y~fu:eat .fUridief··.~ilclno¢d4 . ' '. 

. .;. ~( .', . . ~'.' ~ . . 

. _ . ""',' '.', i " ,_:", , ..... ~" -.. { _.-;,' .:. . '.: .,' .... . .'. .:_ 

~oIlrt'·;a~GUrll~~~·.~ee 0 -91o¢k ,momoon-: 
.' .:, . .'.' • : ': " .' '.' t • ~ • 

- : ',', 

pie£ent as ,above. 

I -. ..' 

-- '. ¥t.··1iof1m·-pr~e:d: tc)~ a 'c(;m~~bnof his ~"'p;~~ht. 
. '1" " / .' 
~b"Urt ailjdnIndi till.clue 0' ciCEk tJ:.mofrow morning:' , 

,- ", . ~ 

,', . . 
", .. 

.... :..:-~.. .: .;' ';' 

,',,' ' 



APPENDIX 5 
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FRANKLIN PIER OE, 

PRESIDENT OF THE UNITED STATES OF AMERIC.A.: Ma.rch 16, 18D!: 

TO ALL AND SINGULAR TO WHOM: THESE PRESENTS SHALL aOME, ~REETiNG: 

-vrHERlU,S a Treaty was mad'e and concluded at ~he Oityof Washing­
. ton, on .the sixteenth day of March, one thousand eight hundred' and 
iifty4'our, by George W. Manypenny, Commissioner on the part of the 
United States, and th,e' Omaha tribe of Indians, which treaty is in the 
'Yords following, to wit: . 

ArtiC!les of agreement and convention made fUld 'concluded ",t the 'Oity of 
WlIl!hington this sixteenth day of March" one thousand eight hundred and 
fifty-four, by George W. M;aIiypenny, as Co.mmisBioner on the part.ofthe 

. United States, and the following named Chiefs of the 'Omaha ~ibe. of lri­
diails, 'VU!: Shon-gaLska, or Logan Font~nelle; E-ista-mah-ia, or.Joseph Le 
Flesche.; Gra-tah-nah~je, or Standing Hawk; Gah-he-ga':g1n-gah, or Little 
Ohief; Tah-wah-gah~ha,.or Village Ma~erl Wah-no-ke~ga,or Noise; So­
da-riah-'ze, or Yellow Smoke; they being. thereto au~y·authorized by said 
tribe~ 

..ARTICLE 1. The Oin.aha Indians cede to tn-e United States all their GeissioD of 
lands west of the Missouri river, and south ofQ. line drawn due westfrbm lan~ to the·' 
a point in the centre of the 11lain channel of said :lId1Ssouri river due east Umted s.ta.~. 

~ of where the' Ay~way river disembogues out of the blqffs, to the western. . 
boundiry of' the Omaha country; arid forever r.e1inquish all 'right anq . 
title t.o the 'country 'south of tiaid line: P1"lJVz1led, '/lD'I'oIJVBr, -that if .the Reserve for the 
country, north ofsa:id due weSt "line, whieh is reserved .py the Omahas Indiana. 
fortheir fUture home, sllOuld 'J;lot em ,explOration prove to be a slltisfactoiJ 
and .suita:ble Ie cation for said. Indians,. the. President may, with the aonsent 
of sai4 Indians, Bet .apart and assign to them; :~ithin :01' outside of the 
eeded country; a 'residence suited for .and' .acceptable ,to' them .. : And for 
the pur-pase of de~erminiDg .at· OBce and' 'defini~e~y, it. is:agreeii 'that a 
del~gation of said Indians; in cOl)lpa~y"with. thill· ·.agent, ·shall,:irilme.di-
ately after the ratification :of th~ 'instrument, <J!l'r.aee-ed ·to· eXamine the _,I 

cauntry;hereby reser-ved, and iif ;it please 'the del~gaii.on3· and the. In~s 
in cOuDseI.e:x:press· themselves :satis:fied, then'it shall ipe deemed .. and' taken I 
f'Or theil'·futur.e hoine.; but if 'othel'wise, ·~n··the -fa~t ;being reported to' the " , 
President,' he is 'au,thorizEid .to cause -a 'new -Jooatj.on;· ~f\8uitable anent,·,-to 
be made' "for 'ihe future home ,'Of ~d.· Iildiims,:ariii:!which shall not,-he 

, more;·in .extent thli.n'three;hundred -thOn8aDrl;;acres,i:and :then and in that 
~ser~If,'of ·,the cOuntry. belonging,. ,to the: ,~i~._IEn~i~!i Inor.th.'of ,said.:d~e . 
weB~e,'1!han, bejand: 18 'liereby~~ded toi;th6i,W-D~tea. -States 'b:r!the' oSliid 
India!ls,. thElY to ~eileive·the'sam,e :rate .per:aCre·;fur(jt;·~sii the muinber o.f:. 
a<mes: '~~igned. in .lieu, of :it f~r: a: ~l1ome; as"'Ilow.~d,for· the larid south 
of .. Sald·hne .. ··'·" .!;,! .. , : .. ;!-:: •. , .;.',"', i'·," .. ·. .r:·. 
'. ;kRllWLE' "2. The':Om!ihas .~gree, that:sD'Boo~ . .after 'the United .states Remov~ of 

s-h8.11:makie the ,necessary,}>l'ovisiGn f.Ql'. flltfillihg.''fte· .:stipirlations ofdhis the IndilLD.ll­
insttjiment) as the.y :can ·co~veniently arrange::rtbcir':a'fi'airs, and not to 
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exceed ODe year.from its ratificatioD, they will vacate the cedeq' country, 
. and remove to Jhe lands re~erved herein by them, or to the other lands 
p~ovided for in lieu thereof, in the' preceding article, as the case may be. 

Relinquish- ·.ARTICLE B. ~he Omahas relinquish to the United States all claims, 
ment of rormer· for money or other thing, und~r former ir~ties •. an~: likewise aU claim. 
claims. • which they may have heretofore, at any time, set up, to any land on the 

east side of the Mis!!ouri river: Provided; The Omahas shall stijl be 
entitled to and. receive from the Government, the unpaid balance of the 

-. twenty-five. thousand' dollars appropriated for their'use, by the act of 
thirtieth of August, 1851.' . 

'Payments to " ARTtOLE' 4. In consideration of and payment for the country herein 
the Indians. ceded, and the "relinquishmEmts herein made, the United.States agree to 

How made. 

Further pay­
ment. 

pay to the' Omaha Indians" the several sums of 1D-oney following, to wit; 
1st. Foxty thousand dollars, per annum, for the term of three years, 

com~encing on the:first day of January, ~ighteeB hundred aud fifty-nve. " 
. 2d .. Thirty thouSand dollars per annum, fQr the term of ten years, 

next succeeding the three years. . . 
. 3d; Twenty thousand dollars per annum, for the term of fifteen years, 

next succeeding the ten years. 
4th. Ten thousand dollars per annum, for the term of ~welve years, 

next succeeding the fifteen years . 
.A.ll', which several sums of money shall be paid to the Omahas, or. 

expended for thei,r use and benefit, under the direction of the Pre~ident 
of the United States, whQ may from time to time determine at his dis­
cretion, what proportion of 'the .annu~l paYIl!ents, in this article provided 
for, if any, shall be paid to them in maney, and what proportion shall be 

. applied' to and expended, for their moral improvement and edu<:ation; for 
.·such beneficial objects !is iIi IDS judgment will be calculated to advance 
them in civilizatian; for buildings, opening farms, fencing, breaking 

, land, providing stock, agricultural implements, seeds, &c.; for clot~ing, 
. llrovisions, and merchandise; for iron, steel, arms,. and amm"Qnition; for 

mechanics, and tools; and for medical purposes • 
.ARTICLE 5. In order to enable the said Indians to settle their affairs 

and to remove and subsis~ themselves fOl' one year at their :hew home, 
and which.theYl!-gree to do without further expense to the United States, 
and also to pay the e~penses of the delegation who maybe appointed to 
make the exploration provided for in arti~e first,. and to fence and break 
up two hundred acreS of land at their new nome, they shall receive from 
the United States,-the further. sum of forty-one thousand dollars, to be 
paid out and e:xp~nded under ~he direction of the President, and in such 
manner as he shall approve. 

Disposition of .Alt~ICLE 6. The President may, from time to time, at his discretion, 
the lands ~~serv- cause the whole or such portion of the la~d htlreby reserved, as he 
ed. may tmnk proper, or of such other land as may be selected in lieu there­

of, as pl'ovided for in article .first, to be surveyed into lots, and to assign 
to such Indian or Indians of said tribe as are willing to avail of the 
privilege, and who will locate on the same as a permanent home, if a 
single person over twenty-one years of age, one-eighth of a . section; to 
ea,ch family of two, one quarter section; to each family, of three and not 
exceeding five.1· one half section; to each family of six and not exceeding 
ten, one section; and to each family' over ten in number, one quarter 
section for every additional five members. And he may prescl'ibe such 
rules and regulations as will insure to the family, in case of the death of 
the head thereof, the possession and enjoyment of such' permanent.ho~e 
and the improvementS thereon. .And the President may, at any time, In. 

his disCretion, after such person or family has made a location on the 
laud assigned "for a' permanent home, issue a patent to such person or 
family for such assigned land, conditioned that the tract shall not b~ 
aliened or leased for a longer term than two years; and shall be exempt 

I 
I 
I 

I 

I 

I 
I' 
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from levy, sale,. or forfeiture, w,hich conditions· shall contUlUe-in force, 
until a State constitution, embracing such -lauds -within its boundaries, 
shall have been formed/and the legislature of the State shall remove the 
restrictions. And if any such person or family shall at any time neglect 
or refuse to occupy and till a portion of the lands assigned and on which 
they have located, or shall rove fl'om place to place, the PresIdent may, 
if the patent shall have ·been issued, cancel the assignment, and may also· 
withhold from such person or family, their proportion of the annuities or 
other moneys due them, until they sh~ll have. returned to such permauent 
home, and· resumed the pursuits of industry; and in default of their 
return tile tract may be declal'ed: abandoned, and thereafter assigned to 
some other person or family of such tribe, 0r disposed of as is provided 
for the disposition of the e~cess of said . land. And the residue of the 
land hereby reserved, or of that which may be selected in lieu thereof, 
after all of the Indian persons or families shall have had assigned tQ them 
p~rmaD€lllt homea, may be sold for t4eirbenefit, upder such laws, rules 
or regulations, as may her.eafter be prescribed by .the Congress or Presi­
dent of th·e Unite4 States. No titate legislature shall remove .the 
restrictions herein provided for, without the consent of Congress. 

ARTICLE 7. Should the Omahas determine to. make their permanent Protection 
home nor"th of the due. west line named in the first article, the United fr?m hostile 
States agree to protect them from the Sioux and aU other hostile tribes, tribes. 
as long as the President may deem such protection necessary; and if 
other lands be assigned them, the same protection is guaranteed. 

-$..RTICLE 8. The United'States agree to erect for tne. Omahas at Grist and saw­
their new hoine, a grist and saw-mill, and keep the same in ~epair, and mill. 
provide a miller for ten years; also to erect a good blacksmith sh0p, sup-
ply the same with tools, and keep .it in repair for ten years; and provide 
a good blacksmith for a like period) and to employ an experillnced far- Blacksmith. 
mer for the term of ten years, to instruct the Indians in agriculture. 

ARTICLE 9. The annuities of the Indians shall not be taken to pay . Annuities not 
the debts of individuals. - . to be taken for 

- . d h (lebta . .ARTICLE 10. The Omahas acknowledge theIr depen· enceOl~ t e 
government of the United States, and promise t@ be friendly with all the C~lnduct of the 
. . h f. dId hI· .. d ed t' h Indlans. CItIzens t ereo, an p e ge t emse ves to .commIt no· ept a -lOllS on t e 

property of such citizens. .And should anyone or mOl'e of them violate 
. this pledge, and the fact pe satisfactorily pr-oven before the agent, the 
pr0perty taken shall be. -returned, or in default. thereof, or if injured or 
destroyed, compensation may I;le made by the government out of their 
annuities. Nor will they make·war on any other tribe, except in self 
aefence, but will s.ubmit all matters of difference bt)hveen them and other 

. Indians to the government of t/le United States, OJ; its agent, for decision, 
and abide_ thereby. And if any· of the said Omahas_ cominit any depre­
dations on any other Indians, the same rule shall prevail as that pre­
scribed in this article in eases .. of depr-eqations .against citizens. (. 

ARTICLE 11. The Omahas. ackriowledge themselves indebted to Payment to 
Lewis Sorinsosee, (a half bree'd,} for s~rvices,. the .lium of one thousand LewisSoun­
dollars,which·<l.ebt they have .:pot been.·able to pay, and .the United States sosee. 
auree to pay..the same.!,';-' ' .,:;,''''J;; .. -.. :.;.- ~,_ ' .. i:·"-_;' .. " ., . ; - ... 
. , ~ A~TICI..E 12,' ,. The Oma,has ar,e desirous ,to.ei:cliId~lrom their·country Provision 
tl;le use' of "ardent spi-rits; aniU0 prevent their· ·.people from dJ,'.i~king the a~t intra-

d th· 1! •• 'd d· h t "0 h . h .. uilt f duction ofar BaIDe;an.; ereiOre.It·'lS.prOVI e ·,ta .·any,,·maa,-VI' 0 IS g yo d t( .. t;;; 
Qrh~ging liquodnto their· coUntry, ;or .. w.h0 .. !pdribi~liqu!>r, may hav·e bis or en spm . 
her.~pI:Dpol'tipn ,of ··the . annuities'(withheldJrGm: h~ 'or -her for :Buqh time 
as. the 1;'.r.esi.dent may .determme.··· ;,_ .. "_ '.' 1, __ - '" ~.;;; ,i,i. . "... . 

; ',A_~T1CLE,UL· The iboal'd:'of:foreign missions of the Presbyterian Grant to the 
church 'have·on the lands ofthe Omahas -a manual:dabor boarding-school, :q:Lissioos ~f tho 
r . h d .. f h 0 ah "0 : d h InY h h' h·' Presbvtenan L{)I:"t e. e ucatlOn 0 . t· e· . ill aj·· ttoe,,,an . ot· er . Cllan yout , w IC IS ChurCh. 
now in successful operaJion" ~nd as it will be some time before .:he neces-

i. 
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sary, buildings: can- be erected: on the, 'ieservatioIi, arid [it 'is] d~sirabie that 
the-school should:not be: sUf?Pe~ded, it:is-agreed-that- the said bpard shall _ 
have, four :aqjoining quarter, sections -,of liind; -so'- as to' iriclude-;-'~ ,near-

,as •. may-be __ all the -improvements heietOfore'made'by them ;"aiia: the 
_ l:'resident is anthorized to issue td-the- proBer ,~_~thnrity of aaid 'hoard,:. a 

patent in fee ,simp~e_for such quarfer, 'sectibns1f ,t';;fl~7",', ,_! - , •• <:'~tt""-'_ 
,-' ARTICLE 14f.!. ,The: Omahas':agree'~that( an-- . the; necessrury ,rda1Is,' 
highways, and -- railroads" which, . niay -be ,- constructed. ,as the -country -im:" ' -
proves; and -the lines of which may-run 'through such tract as may be 
reserved for.i their -permanent home;' shall:- have a- right of' way through 
the reservation, a just compensa#on being'paid therefor' in- m,oneY. ' ,'-

ARTICLE 15. ' This treaty shall be obligatory on the c0ntracting par­
ties aS,soori as the-same shall be rati:fied by the President and Senate of 
the United States. ' 

l ~ \ 

~n testimop.y whereof, the said- George W. Manypenny, commissione17 
as aforesaid, and the undersigned chiefs, of the Omaha tribe of Indians, -
hav,e hereunto set their hands and seals, at the place and on the day and _! 

year hereinbefore written. ' _-

GEORGE W. MANYPENNY, -Oommissioner. [L. s.] 

, SHON-GA-SKA, or Logan Fontenelle, his x: mark. 
-E-S+A~MAH-ZA, 01' Joseph'Le Fle-sche, his x mark. 
GRA-TAH-MAH-JE, or Standing Hawk, his x .mark. 
GAH-HE-GA-GIN-GAEI, or Little Chief, his x II!ark. 
TAH-WAH-GAH-HA, or Village JlIak:er, his x mark. 
W AH-NO-KE,GA, or Noise, his x mark. 
SO-DA-NAH-ZE,or Yellow Smoke, his x mark. 

Executed in the presence of us : 

JA~ES M. GATEWOOD, Indian A!ent. 
JAlIfES GOSZLER. 
·CHARLES CALVERT. 
JllfES D. KERR. 

HENRY BEARD . 
. _ALFRED GH.il'MAN. 

LEWIS. S.a:UNSOCI, Interpreter. 

[L. s.] 
[L: 5.] . 
rL.s.] 
(L. S;} 
[L. 5.] 
[L.S.] 
[L.S.] 

And whereas the said Treaty having been submitted to the Seuate of 
the United States for its -constitutional action thereon, the Senate did, on 
the seventeenth day of April, one thousand eight hundred and fifty-four, 
amend the same by a resolution in the words and figures following, to 
wit: 

IN EXEOUTIVE ,SESSION, SENATE OF THE UirrTED STATES, 

April 17th, 1854. 
Resolved, (two-thirds of th~ Senato~s present concurring,) That the A.ppro-val of -

the Senate. . Senate advise and consent to the ratification of the articles of agreement 
and convention made,and cODcluded at the Oity of Washington this [the J 
sixteenth day of March, one thousand eight bundred and £ifty-four~ by 
George W.Manypenny as Oommissioner on the part of the U~lted 
States, and the following named chiefs of the Omaha tribe of IndIans, 
-viz: Shon_-ga-ska, or. Logan Fontenelle; E-sta-mah-za, or Joseph ~e 

- Flesche j Gra-tah-nah-je, or Stand~ng Hawk; Gah-he-ga~giI;l-gah" or ~lt-
tie Ohief; Tah-wahcgah-ha,' or Village Maker; Wah-no-ke-ga, or N o!-se ; 

;.".. So-da-nah-ze . or Yellow Smoke; they being thereto duly authon~ed 
by said tribe'; with the following amendment, - Article 3, line 3, stnke 
out, " 1851 " and insert 1852. -

Attest: ASBURY DIOKENS, Secrptary. 

, i 
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Now therefore, be it known, that J~ FRANKLIN PIERCE, Presi­
dent of the United States of America, do; in,;pursuance of the advice and 
consent of the Sen.ate, as expressed in their resolution of'the seventeenth 
day .of" April, one thousand eight hundred an:d lifty-four, accept, ratify, 
and confirm the said treaty as amended., 

In testimony whereof, I have caused the seal of the United States to 
be hereunto affi.:x:ed, having signed the same with my hand . 

. Done at the city of Washington" this twenty-first day of' J'une, 
[L. s.] in the year of ou;r Lord one thousand eight hundred and.:fifty-

, four, and of the independence of the United States the sev-
enty-eighth. ' 

FRANKLIN PIERCE. 
::By THE PRESIDENT: 

W. L. :ThfARCY, Secretary of State. 
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