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ADDITIQNAL GROUND # 1. 

A. Assignment of error. 

The Trial Court violated the "Appearance of Fairness Doctrine" 

thereby denying Mr. Powell a fair Trial. 

B. Issues perta1n1nQ to assignment of error. 

1. Judge Wulle violatea the appearance of fairness doctrine when 

he gave a bias opinion as to a defense object lon, and fail lng to 

rule on said objection. 

Statement of this error. 

During direct of tne states expert witness Ms. Tiffany Barr, the 

prosecution used the terminology of "Culprits" to descr1be Mr. 

Powell, to the Jury. 

Defense counsel objected, ana the result was a bias oplnlon 

statement by Judge wulle, "well probably snouldn't characterize it 

that ~ay." RP 1, Pg 166. 

Stdte.V.l"labry, 8 WnApp. 61, 10, 504 P.l'd 1156 \1972), states: 

•••• Tne law requires that not oolj must a Judge be impartial, yet 

goes further in requiring that a Judge also appear impartial •••• 

Judge wulle's failure to instruct the jury as to Mr. Powell's 

right to be presumed innocent until the conclusion of all evidence, 

coupled with the bias and a ambiguous statement was hignly 

prejudic1al ana bolstered the credibllity of the outrageous 

governmental conduct wh1ch caused a substantial l1kelihood tnat the 

jury's verdict was affected. 
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ADDITIONAL GROUND, 2. 

A. Assignment of Error. 

1. Mr. Powell was den1ed a fair tr1al by outrageous government 

conduct, by the pro~~~uLor. 

B. Issue perta1n1ng to assignment of error. 

1. The prosecutor den1ea Mr. Puwell a talr tr1uJ when 'at tll~ 

beglnn1ng of the states case, tne prvsecutor calleo M .... Fuwe11 c1 

·Culpr1t" 1n the presence of the jury. 

2. The sole tr~er of fact in a jury trial 1s the jury. 

when the prosecutor used the term "Cu 1 ~f'it ", "KP" I @ It.5,the 

prosecutor became tne trler of fact, leading the juri to percelve 

tnat the state nael already vleweu th~ evicienct: <lIlu 1uUlIJ i'1i". Puwell 

gull ty. 

Tne tollowing Rererence case mal ~~ p~rtinent: aradt.v.M~rtl~nJ, 

373 uS 83 (1963/, "tit I"equH"ing tile prv~eclltor t.O assist the! 

aefense 1 n maid ng 1t I S C(l!)e, the Brauy (':'; i c rt:prt:~t:nts d 1 imltea 

detJarture from d pure dciverso.ry moriti. 

Tne Court nas recognized, rlol'levt:r, tl1at the prvs€ci.it1ons rc:dz 

tranSCe!iCiS tnat of an adllersarj; he, is the representative not of 

an ordi nary part to controversy. out a sovere1 gnty ••• who I s 

interest ••• 10 a criminal proceeding is not thdt it sha11 wl0, bot 

tnat justice shall be done. burger.v.U~, 795, US 78 (1935). 
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In conclusion, the outrageous government conduct alluded to by 

the prosecution !lad an enduring anG h1ghly prejuctlc1al eff~ct on 

the jury which could not be remedled by cl cu.rdthe 1nstruction 

thereby affecting the jury the inabllity to be fair oi'ld impartial 

adversely affecting tha outcome 0f tne tr1al. 

ADDITIONAL GROU~D , 3. 

A. Ass1anment of Error. 

1. Tne tr1al Court 1f1olated ~r. P01'Jel1ls Fourteenth ,c"mendment 

right to Due Pr~cess. 

B. ISSU0S pertaininq to assionment of error. 

1. The Trial CO'..irt violated fYir. Pcwell's Due Process rights wilen 

1 t a 11 o\'Yed the prc.secutor to a 11 ude to Mr. Powe 11 d~ a "GetdWaj 

Driver", using analcgy and eleiT,ents to a crLTie not chdr;ed and 

allow the misstatement of law by prosecutor. 

The Trial Co~rt allOWed tr.e prosecution tv l:se tne terll',1nology 

of " Geta~ay Dr1~er" "~FU III @ 402, all~d1n~ to fa~ts hot ~rOV2n; 

t'lelp1n~ plan the crime of theft, I1 rd'" III, @ 403, again 

misdirecting the jury as to the IlGe:taway Orner i ' Hl;C1I'f. "KF" Ill, 

@ 4U3. Then the prosecutor goes into a summar! of €')emen~s and 

behavior that heeded to be proven "Beyond ~ Reesonaolf Oowjt V is to 

eccompl1c~ l1eb1l1ty iD a bank robbery case, U~P" 111, @ 4)4. 
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lhe defenSE objected, "RpM Ill, @ 404. 

The: trhl Court overrules ollow1n£ ttH' prosecllt1or, to continue 

to misdirect on the ~lell1ents of the crlme Mr. Powell charged ... ith, 

"RP Ill, @ 404. 

Then the r;ro~ecutor instructs t.he jHY H to HIe low, !>teJ.lPlng 

outs1de the autnority of his office, "RpM III, e 404. 

In conclusion: 

r{,r. PowEll has the fundamental right to the presumption of 

innocence until all the ev1ae:1ce 'Is submitted by ~0th ttle 

prosecution and defense. 

By the trial Court allowin~ the prosecution to ijsed tne 

,continued t~rffi1~olct9Y of H~etawd1 Or1v~r" Wltn full kno~ledge tn,t 

the "Getaway Dri ver" anal09Y was not an el ement to tne Crllf:e 

chargeo, violated ~~r. Powells right lict Ciilj to :'l'~ presllrr:ed 

innocent af ro~bery, but goes further by d 11 OWl ng the jUij to r)~ 

m1sd'rected. mislead~ and the law misstatea by the prosecution. 

The encur i iig err.Jrs com,rr. i tted by Tri a 1 Judge Wu 11 e, anG the 

prosecutor denied Mr. Powell a fair Trial. Due Process of Jaw, and 

~ fair an~ lm~ertial jury. 

The State, usir;~ the trdl1sact'ionc:.l il1e,,~ Sf;e:: ST$\TE.v.r:oblnson, 

73 WnP.pp. 857, sn, P.lo. 42 \l99'ti: i r ~r.2 Cr1iilt: tJf ti1dt tncre IS 

no IIGetat!Zi Driver" elN:E'fit, the L;se (of forCe or the threat 'Jf 

r7('isc,r;dtJle do;.::)t to CO'IVlct or. cC:(im::lic,:. liiibiliLl/.Fof' robbeA-lA, 
• v • - \ 

I\C~ -\h.e...('t, \A) ~\.:..~ \ S 1"'\-)c. c.. (' I W, L \ \'"\ -t\') \ S (;0 .. 5 e . 
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In the case at bar, Yes, Mr. Powell was the driver of the 

vehicle, yet Mr. Mackay re-entered the vehicle with the stolen 

cloths concea 1 ed under h 1 s sh i rt, there was no way for Mr. Powe 11 

to know a theft had been completed before that time, at best, Mr. 

Mackay had compl eted the crime of theft at the moment ne crossed 

the threshold of the door~ subsequently denying J.C. Penny's of the 

stolen cloths ••• 

Any act on Mr. Powells part after that undisputed fact could 

amount, at best, to rendering criminal assistance. 

Mr. Powell contends that Minus the, Misdirection of the elemen~s 

of the crime, the Misstatement of the law, and the disparaging 

terminology, the jury had a substantial likelihood as to rendering 

a not guilty verdict, 

The undisputed physical evidence, expert testimony and law 

testimony by all states witnesses, save Mr. Mackay, did not rise to 

a prima facia case of guilt. 

The state relied solely on un-corroborated, impeached testimony 

of an alleged accomplice. 

ADDITIONAL GROUND I 4. 

A. Assignment of error. 

1. The Trial Court violated Mr. Powells rignt to proof beyond a 

reasonable doubt. 
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B. 1!.~u€s ;:>ertaHl1ng to 6ss1gmilE:nt of error. 

The Tnal Courts abuse of dlscretlon In denying Mr. Powells 

mot~on to vacite judgement, "kP" III. @ 439-448, wa~ ~ vlo1~ttGn of 

Mr. Powells r19ht to proof bejOnd a reasonable GOUDt. 

Statement of this error. 

1. See dlrect appeal brief @ ? 

2. Trlal Testlmony 

(iij. Michelle Powell testified that it ",as her idea to go 

shopping, ana that Mr. Po~ell. would be her ride. uRP 1, @ 70. 

lhat Mf. POWEll was only in the storE approxima.tely ::; minutes, 

and tnen came out alone, to the car, "Rp U 1, @ 7? 

Mich~11e Powell testifiea that she has 1n ~hock, "RP" I, @ 74. 

Micnelle Powell testified that her uncle, Mr. Powell~ appel1antt 

made dn excitable utterance 1 ike, IIWnats he doing l lIor" JlWnat Cere 

you aoing n , "RP 1, @ 77.\(\-fe~~~ l'\O 1'("'\0("" ~(\o\..Vle.q.e:...t 

Mr. Powell maGe no reference to the cloths, "RP" I, @ 78. 

She testifiea that she is aW8re of Mr. Mackays drug use, "RP~ I, 

@ 83, and tilat SllE- LiSeG arugs ~ith ~r. ~iackc)', "Rp il J s @ 83. Tn6t 

Mr. Mackay had used and possessed drugs 1 n her presence; IIRP" J i @ 

84. 

Additionally, and of great significance, Michelle Powell 

tEstliled th=.t NO CON\,ERSATIOI~ took place betl'ieen r'if.f'iaCl<iij, and 

Mr. Powell! before leaving longvie~. prier to SOing to J.e.Penny's, 

or, Gf'~?'~*" ·to ste.c.\\ CI0t4)eS"RP" 1. (0 66. 
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M1cheJ1e Powell testified that she aid not see tne keys to the 

glove box Deins pilssed, or thrown, tt1fOUgb the air by Mr. Powell. 

"RP" I, @ :13. 

~Ilcnelle Powell test1fled ttlat stle, "chan::;eCi ncr story", 

"because she thought her boyfrien4 sat in Jail", "RP" I, @ 101. 

Michelle powe1, add1t1onally testified that she nas never seen 

~r. Powell, use dru9~, "RP 1, @ 108. 

{b). Angie Cdl~€Y testifles that she haa called Michelle Powell 

and went to the home occupied by M1chElle ~owell, and Danny Mackay, 

"RP" I, @ 111. 

Angie Cnr{:j wdnted to go to Michelle Powells, and upon arrival. 

Mlchelle Powell nad a plan, to go to vancouver, shopping, "RP 1, @ 

117. 

Only after MiChelle Powell and Angie Carey had made the plans to 

go shopping, aid Mr. Powell arrive, "RP I, @ II? 

r·lichelle Powt!l1 testifled, also, that the ::ar Mr. Powell Has to 

drive them to shopping. ~las actually owned by Michelle Powells 

Father, OUdne, "RP 1, @ 112. 

Angle Carey test if1ed that herself, Michelle Powell, and Mr. 

Mdckey decided to go to vancouver, with Mr. Powell only ag~ee1ng to 

being their "Ride", "RP" I, @ 113. 

Angie Carey testified that ~lr. Mackay ran to the car, with 

notnin~ in his hanes, yet after Mr. Mackay re-enters the car 

vehicle, he lifts up 111s shirt Cl.nd clothing falls out. "Rpll 1, @ 

117. 
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Angie Carey test1fled that Mr. Powe)} tola Mr. Mackay, that he 

would have to take responsibillty for his actions, "RP" 1, @ 118. 

Ang1e Carey test1f1ed that no conversat10n took place about the 

clotns, "KP" 1, @ 119, ana that she thought tnat Mr Mackays actions 

were random, and not planed, URP" i, @ 119. 

Angeia Carey testified; "I've read my statement today and I -- 1 

d1d recall "some of the stuff." I was a lUtle less deta1led though 

Decause in the statement 1 wrote that 1 was. you know, disconnected 

an confused and upset." UHf I, @ 121. 

Angle Carey testified: Yeah, 1 saw him run with the cloths --

the clothS were under his sweater, 11ke I saw him r~n to the car. 

He wasn't carrying all the cloths "RP I. @ 123. An~ie Carey 

testified that "Kight tnen and the1r 1 knew he (Mr. Mackay) nao 

stolen ••• and he was laugnlng about 'it, flRP" 1, @ 173. Angle 

010(llt nere d conversation about c10thtng unt1"l after. "RP" 1, @ 

125. 

I\ngie says that Mr. Povvell pOlnted to the glovebox and said; My 

dopes in the car ••• yet that Mr. Mackay is warned that everyone in 

the caf' was g01ng to oe in trOUble for "His Urugs ll ••• so Mr. 

Mackay ran, "RP" 1, @ 127. 

Sht: dlO not witness fYlr. MaCKay retr'leve an,tthing from the 

gloweDox, IJRP" I. @ 125. 

Angelo. testifies that f-lr. Powell toid Mr. MaCkay tnat he would 

hav€: to take responsioi1ity for his actions, II"p" 1, @ 128-29. ~he 

testHles that her bt:st fr'iend, ivtichei Ie Poweil, needed to choose 

between Mr. Powell, ana Mr. Mackay, "RP" I. @ 141. 
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(c). Officer Viles testifies to the following: 

•••• No drugs were found in the possession of Mr. Powell •••• Nor 1n 

the vehicle driven by Mr. Powell, "RpM 11. @ 204-05. 

The drugs were located 10-15 minutes away fr~m Mr. Powells 

location, OR?" 11, @ 194. 

(d). Off1cer Donaldson testif1es to the follow1ng: •••• That 1iQ. 

drugs were found 1n the possession of Mr. Powell, nor was Mr.Powell 

1n the proxim1ty to where the drugs were located, "RP" II, @ 

230-31, and Mr. Powell was nowhere near to where the drugs were 

located, "RpM II, @ 23? 

(e). Corporal Burgara testified to thefol1owlng: •••• mat Mr. 

Mackay fled the scene with his "Hand Oeep 1n his pocket,· "RP 11, @ 

272. 

In add1tion Corporal Burgara test1feid, IINo furtive movement 

took place 1n the vehicle, OR? II, @ 283-84. 

(f). Mr. Mackay testifies to the follow1ng: •••• That himself, his 

girlfriend Mlchelle Powell, and Angie Carey. were together at Mr. 

Mackays house •••• and then Mr. Powell picked them up, "RP" q, @ 

29(. 

That Mr. Powel1 pic"'~d out ••• helpect him pick out the cloths, 

"RP" II, @ (92-94. 

That the pl an occurred on the ~iay to vanccuver, "RP" 11, @ 295. 

Yet on the drive to vanCOU'ier, conversation took place, out he 

dldn ' t remen~er what, "RpM II, @ 296-97. 
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Mackay testified that mr. Powell helped n1m piCk out the cloths, 

"RP" 11, @ 299. Mr Mackaj test1fied that Mr. Powell told him there 

was dope in the glovebox, that the gloveoox was locked, and that 

mr. Powell threw the keys ••• Mr. Mackay unlocked the glovebox, 

grabbed the dope and fl ed, "RP" 11, @ 303, that he d 1 dn 't want the 

girls to get in trouble "RP" 11, @ 303, but that he wanteo to 

get away to consume the drugs, "RP" II, @ 323. 

Mr. Mackay admits to drug use ••• 1 n fact he admits to oei ng up 

for a couple of days ••• and was nervous, "RP" I I, @ 325. Mr. 

Mackay and MiChelle Powell not only at Mr.Mackays hOlJse, but 

Michelle Powells residence as well, "RP" II, @ 336. 

Mr. Mackay charges his testimony to when this plan took place 

"RpM II, @ 337. 

(9). States expert, Ms. Tiffany Barr, test1fles to the 

following •••• That she is the J.C. Penny's sales manager ••• and has 

worked in loss prevention for 5i years, with over 300-350 dealings 

in loss preventionm, "RP" I, @ 145-46. 

That she is fclmil1ar with J.e. Penny's video surve111ance .. "RP" 

I, @ 156. 

That video shows Mr. Powel1 enter the store witn Mr. Mackay, 

"RP" I, @ 165, but that Mr. Powell is Malone" in the store, "RP" I, 

@ 166, and Mr.Powell leaves the store alone talking on hlS cell 

pnone, "RP" 1, @ 167. 

Ms. Barr testified that Mr. Powel1 never touched any J.C. 

Penny's merChandise, doesn't cause ani diversions, is not a 

lookout, nor selects anything for anyone e1se to steal, "RP" 1, @ 

170. 
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Ms. Barr te~t1f1ed that she witnesse6 another individual walking 

thrQugh the store, ana walkins out with clothing. "RP" 1. t 17l. 

Ms Barr testH1ed that at no time did I~r. Powell exh1blt any 

behav10r that would nave cau~ed him to Oti: Qetainco. 1nsice,or 

outsid€ the J.e. Pennys store. "RP" It @ 173. 

(n). Ms. Kordle~, the J.e. Pennj's jewelry specialist testified 

that Mr. Mackay ~.,as "alone" in the oack of the store ~n(Jh'lng 

ar'ound J finea d cart full of items, walked to the front of the 

store, sel ected items out of the cart, ana fl eo the store, IIRP" I. 

@ 177. 

ARiiUMEiH 

'V'1erilng the evidence most favorably to the st~te; 

State.v~Sal1nas, Mr Powell contends that the state fd1led to offer 

proof beyOnd a reaSClliab 1 e doubt of i"ir. Powells gu j 1t, US • v. 

Winshlp (1970). 

winship Doctrine guaranties that proof beyond a redsonable dOULlt 

must be offerea in all state Clses. 

In "order to prove "accomplice 1 idbl11ty ll ttle state mu~t pro'le 

cejona a rea50nable doubt one of two. specific p,'on!:is to convict, 

oy accomplice liability, the cri:n~ of Organized i(etail Theft 1n the 

second degree. 

Prong One is, did the state pr0ve beyonj d rea50n~ble doubt tnat 

j\ir. Powvel"l hel;J£:cl pian the crime. 
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lne ~tates Cd~e is as follows 

1¥i1cnelle Powell, and Angle Carey gave testlmony trlat tney were 

togetner dlscusslng d plan to go siloppw\:j, [PJrior to ('ir. POn'elis 

arnval. 

Aaa 1t 1 ona 11 y, t'lr. Powe lI ... as s 1 mp 1 Y yo HI:;! to De a In ae, .nere 

presents at tne scene lnsufflcient establlsn dccompllce Ildbll1ty; 

~ee: State.v.Landon, 65 WnApp 33, d46 P.la 114 ~1~~3). 

i-ir. f'v'ldCkd), claimed f,rst ttlat tile plait Wd~ discussed on tneway 

to vancouver, yet I"llcnelle Powell, and AnYle Carey, testlfleo tridt 

no sucn 01SCUSS10n tOOK place. 

~o tne state reI led solely on i'ir. i-laCkdjlS HlconsHtent, and as 

tne Court .... ,11 see, false testlrflOny dnd/or ;-IerJured testliflOnj as 

eVldence that Mr. Powell was lnvolved 1n any suen ~ian. 

~eelny that Mr. Mackay cnan~ed hlS test1mony as to ~nerl toe ~ian 

tOOK place, tne Court snoula taKe note tnat: 

tiP Ie: Accomp 11 ce res t lIlIony 1/1 es t lInony of an dCCUil1p 11 ce , 

SllVen on Denalt of tne state shou-Id De SubJectea to Cdreful 

eXdJiHldt lon •••• 

"YOi.l snoula not find tne aeienoant gUllty u/-,on ::.uch te5LFnOllj 

alone, uniess aiter careful iy consloennSi inE: testllflOnj, yo~ afe 

satlsfled oeyonc d reasonac>le aoubt ot HiS truU)." 

inconslstent, alia totallY COntfadlcteo testliWnj, tlidt ci.prie<irs 

to De raise anG/or pefJurea testlmony, Cdn hardly tie C0nSliJereC; to 

De "[rotntui,~ "DejOnO a Reasonable 0ouot.d 

Ine .:>tate r':1110Q to prove lIt>ejonu d Kt:dSVlldJje UOJtJt" tfidt. l'lt". 

FO;~i::li, ileliJed plan, or paftlClpdte Hi tne ::.~e:(;1tIC crl:f.\:: Cil(;(;;il.:: 

ner2. 
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Prong two of the states case was to prove beyond a redsonao 1 e 

Cloubt that any action on the pdrt of Mr. Powell hel;.:eu to corr~i,lt 

the spec1flc chargea cr1me of theft. 

Tne states evidence ana/or Idck of evidence, comfJinea, did not 

in fact prove oeyona a reasonaole douDt that Mr. POt/e'll that fijr. 

A Powe) I committed, or ~art1c1pated, 1n the spec;flC crime of tneft. 

There was fotJr people inside tne store who, attendeo, and 

testltiea dt the trial. 

jijr. Powell testified that he old not do It •.• and t.hat ••• ilm 

not gu i 1 ty ••• 

"Tne states expert witness, Ms. I:jarr, test1fied tnat" ••• IIMr. 

Po~el1 was seen in the store, but at no time aid Mr. Powell act 1n 

Clny manner, or 1n concert, wlth any crime committeo by !"Ir. 

Macka,)' ••• 

In fact J.C. Pennys Joss prevention experts testlfied tnci flaa 

no reason to detain Mr. Powell, inside or outside ttle J.e. Pennils 

store. 

"Even presents, combined ~lth assent, 1nsufflcient to establ1sh 

decamp 1 1 ce ) 1Gb 11 ity • II 

See: State.v.Ferrelra, 69 wnApp. 465, d50 P.lo 541 t19~3). 
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J .. (.~tt.n~~1tness, for the State, Ms. Kovalev, actually v.itnessea 

Mr. MtiCKdi. olont: In the store, snopp1n9 orouno, in j Unref;) 

separate departments within J.C. Penny's WfllCtI irnpeaCheCl 

'"lr.I,11dckay's testlfnony that Mr. Powell ~aS present, an.:! tnal, Mr. 

Powell IIPlckeo-out ll the clothS tnat Mr. MacKal stole fron! J.e. 

Penny's, ~hile being wdtchea by tne statesJ{fe.nll\~ witness, and 

wdtcnea on state of tne art surveillance equipment, as testltlec to 

bj the statEJCfb~ witness, Ms. Kovalev. 

Actually, and In addition, Mr. ,~ackdy's testlmony concern 1n9, 

"""no plckeo out tne clotnin~ to steal", ana tilUS tne al1e\:iotlon of 

Mr. Powells complicity, rdises tne issue of false testimony, ana/or 

perjury, KCW ~A.72.02u. 

See: SmaiJs, 63 rU ... SH In; Huddleston, 1J7 itiOrQ. 560, \Perjury 

~as establtsnea tnou~n no Olrect testlmOny of two ~ltnes~es.) 

In the case at barr, Mr. Powell has the ? ~ two)j,c.:ib,''t/l'1 wltnesses 

to establish perJury on thE part of Mr. Mack6y, ana tne materldilty 

of tne testimony by Mr~ Mackay is a fact, See: State.v.Abrams, lbj 

~n2a. ?77. {materiality is an element of perjury.} 

When vie~'Yed HI li~nt of tne, ? ttwO),r.(.PC11\''\1stac€ vntne:.ses, 

M~. Kovdlev ana Ms. Barr, testlfy1n; to com~letely olfterent idets, 

dOOl.it Mr. Powe 11' S ci.d pa::Jll ity and COil;P 11 C ity, 1 n th is Crlme 5 

unequivocally im~edcnlng, and/or at a minlmum cast1ns SerlOJS aouot 

on Mr. MaCKdj's trutnfulness, 1.t. Mr. MdCkey·s tesL1ffiony thdL Mr. 

Powell was ;:nCKli1g out clothir.; to stE:bl, tnt Slate tallt20 to 
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See: State.v.Boast, 87 Wn.Zo 447, 553 P.2d 1322 \1~7b). 

"(~lust be shor'Jn that person 91vlng ald Shareo 1n crlmlncil intent 

and participated in the commission of the crime.)11 

Itls not tnere, 1.e. ttle eviclence tnat /Vir. Powell commltted tne 

crlme ot theft, or participated in tne crlme, of theft. 

Instead, the state appears to ':lave used, prODable, perJured 

testimony and/or false testimony, in ilgnt of Ms. Barris and i'iS. 

Kovalev's, testlmony. 

There may nave been, additionally, d knowlng use ot perJured 

testimony to convlct Mr. Powell of tne crlme of tneft. 

Tne undisputed testllTlOny, and fact pattern, 1n tois case, 

d':,jalnst ;VIr. Powell tolls way telorw tne lssues ralsed in 

State.v.Boast, 87 wn?d. 477, 552 P.20 1322 (1976). 

[For purposes of perjury, 11 fdlse statement must relate to 

facts, and must also be susceptiole to proof, as to toe falslty, or 

truth], U.S .V. ENDO, 635 F.ld 371, 3?3, (9tn eir (l980). These 

statement of Mr. Mackay are susceptlbJe to proof. 

[A statement is material 1f it nad tne effect ot lri!pedin:j, 

lnterterini:/ wltn, or lnfluencing tne [Court] [Jury] in tt"!:; matter 

1t was considering]. These statements of Mr. Mac~ay surely did have 

tne eftect doove. 
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In light of State.v.Rob1nson, 73 wnApp. 851, 872, P.?d 43 

(1994), where the higher Court reversea the convlctlon for 

accompl1ce liability against Robinson, the state 1n this ca.se, 

$1mllarly failed to prove IIBeyona a Reasonable OoiJbtll that 

Mr. Powells actions, helped plan the crime, nor by his actions 

ass1sted in the commlssion of the crime, keepiny in mina that Mr. 

Mackay concealed the stolen 1tems until he re-nntered the veh1cle. 

Furthermore, and 1n addition, the lacK of evldence 1n th1s case, 

wHh tile expert testlmony in regards to video survell lance 

excluding Mr. Powell as a suspect, corroborated Mr. Powell~ cla1ms 

of innocence. 

Mr. Mackay's testimony was not only contradlcted, but 

effectively shown to be IINot" Cred1ble, "Unreliable,1I and most 

definitely "~ot Truthful, U self serving testmony borderlny on 

treachery. 

Th1S particular J.e. Penny's had just been recently been 

completed and opened for bus1ness, 2009, April. 

The store had state of the art video surveillance equipment, in 

all departments. 

This most aeflnitely raises the question of, IIwny was tner~ no 

video of Mr. Powell accompanJing "',r. I"'dckay throu~h j. [ntlree. 

separate departmentS, plcidng out cloths,or ani other items, ·to 

stea"1 ? 

Mr. Powell, respectfully submits tne reason, dnd inescapable 

conclusion that be drawn from tnls, "FAtl": 



...... Mr. Mackay, lied 9 when he testififd thAt Mr. Powell, p1cked 

out the Hems that were to stolen ! .. The. ~+ArE c.o ... Lld not- f(oJ..c.v.:.e.. 
video 0-t 50rY\e.~\~cl -t~C'l+ d-;d f\ot ~~I' 

Mr. Powell submits, a15o, thdt, Mr. "",ockay ~lclS the only one 

seen in al) the 5toRe depo.rtM~.s plck1ny OUt items to stea'" 

pushing the cart to front of the store, and stealing the items. 

Why was this State of the art video surveillance" not produced 

at the trial 'l Because it would have impeached Mr. Mackay's 

testimony, and proven Mr. Powell innocent, wit" no culpability or 

comp)lclty on iv.r. Powell, 1n reference to this cc,se, 

Vlewing the evidence most favorably to the state oS to the 

possess1on of a controlled substance, the evidenCe, and/or, lack of 

evidence to convict Mr. Powell was insufficient to convict on Count 

II. ~ot ~ne states witness could or did testify that Mr. Powell was 

ever in possession of, or dOfi\l~~iOV\ MJ t.c\.'\'h"tJ\ of any drugs. 

Only Mr. Mackay testlfied to the contrarj, but Mr. MacKay 

testified in contrediction to all other states witnesses, as he had 

aoout iitr. POWEfl1~ culpaoility in thE. theft chargEs, as stated 

(iDOYf=. 

Mr. Powell will outlin~ tnis for the Co~rt, below: 

t>ir. ~';eckay claims that tiler2 Wl.5. drt.l~5 1n ttlE 91oVEDOX of thE 

venicle ownea OJ "is girltrlends father. 

(1 



Although Mr. Powell drove the veh1c·le. that 15 1nsufficient to 

establ1sh constructive possession; 5tate.v.Davis. 16 WnApp. 6':>7, 

558 P.?d. 263 (1977). (Temporary res1dence, personal possessions or 

kr.owlegdge: of the pr~sence of drugs is insufficient to show tne 

don:1nion and control necessary to estdbl1sh construct'iVe 

IJossession. 

It's undisputed that, Corporal Burgara, Michelle Powell, and 

I-.n\:!el (j CareY, G i d not see any furt i ve movement by !Vir. Powe 11 , 

although, Mr. t~ackay cla1ms that Mr. Powell througn tne k.€y's to 

the glovebox. 

Yet passing,or momentary, handling the drugs lS not sufflcHmt 

to estdDlish CiOOl'ln1ol1 or control, State.v.Werry, 6 WnApp. ~40, 494 

P.20. 1007 (1972). 

Tile three $.tates wHnesses 1n tne ven'c1e said that Mr. Powell 

5aid tndt theres dope in the glovebox, th1s is double hearsay. 

That test1n!ony was given by i! witness who testH1ea as to be1ng 

confused, disoriented, and nervous, Mr. MaCKay, who, it the court 

remembers, ~tledH with something deep 1n his pOCket, showing dctual 

physiCal custody of whatever was in his pocket. 

Mr. Powell submlts, Mr. Mackay possessea the drugs founa, 10-15 

minutes (H~ay ffOIli Mr. Powvells location, but at thE:: exect Ivcation 

of jVlr. Mackay, after fleeing from pol ice, dccordin~ to the po·' lee 

sworn test:. imOf;j. 

The Hate- ccuia not proa'Jce ani flngerpnnt eviaencE: of tile 

scales, piJ,)e, Or" the iJdggie th~ drugs werE discovered in, at the 

10cdtlon of Hr. ,-jackay. The state ciGln:~d, wnen a::;ked v,ny no 

r'in;:;erprint eviuen;:~ ~aS .=.ubhlitteu, tnat, it wa.s not ~.':.;,~ti) the 

money. 

(6 



fol1chelle Poviell and, Angie Carey, never !.dW the keys passed to 

Mr. Mackay for the glovebox, never saw tne ~lovebox open~ ~lthough 

s1tt1ng r1~nt tnere, and nelfer' saw any QI'tlCjS in the Cdr", CJt tne 

glow~DOX, or on Mr. Pow~11. 

"WHY" ? 

'IBece.use only Mr. Mackaj pcssesst:d jrugs, c:.ejj if. flU ~oc~~et;, 0.$ 

the police t~stifie~, he fled the pollee. 

The state rel1ea, solely, upon the unrrliablt~ un-tOrrD~orated, 

rIot creoibli:'s ti'HlmorlY of !ytr. ~kt(.Kdj to convict ~Ir. ~o,~c-ll of 

possess1oo of drugs. 

f'lr. Powell challeo\:jes sufflc;ent evidence to cOllviet, una lc:ck 

of Cl"l"dH:I,a, rE:liable::, physiCi:l a.nti tC'stlffioniai cVldef!ce to 

ccnvlct, or support the ~iates case. 

Please s~e ddd1tlondl Cdses: 

. State.v.Gci1s1a, 63 wnA~p. 833, E40, 622 P.7d 303 (1992). 

State.v.knapstao, 41 wnApp. 781, 784, 7C6 P.20 238 (1965j. 

5tate.v.butierrez, 50 WnApp. 583, 749, F.id 213 (l9&8j. 

St.ctc.v.v;iholl, :>1 ~JIi 2<;;. 491, &68, P.l'd 1161 

ihe cumulative effect produced by JUd~e Wurle's ohs OpinlOrlS, 

bj wh1crl ne credted an .mfalr p1d,)tng fleic, c.ou~l<;:ct w1t;'l ins 

dPJ)t:c1fdroC ~ (;1 i ::ljJ"r t.1 Ii 111.1 tOwdl""!. Ule s i <!e of Hle pf'()~ecut ion ttas 

rE:vers~Dl€ errur. 



F~rthermore, the olata~t prosecutor1~1 m1sconauct, ~1Sd1rect1Dn 

of the elements bt prosecution, ana fl~grant r2ferences tcw~rd~ Mr. 

Powell led to an unfair &nd It'S then lm~art1al jurj~ 

In E.dalticn, . the Lelow sundur<.l ~,,:rf0r;/iat;C'~ O:H:: ,;;.:>n:Jt..;..:t ';;j 

d'2fense couTl!>ei ~ nGt onlJ faillng t-) object, bJt for not being 

prepared to offer &r9Umellt on Delr)alf of l"1r. Powell, dcn11i'd l'l;r. 

?owel1 hls r1~!it to eff~ctiv€. as~ht3nce of (:':'UI;~cl, \·d'cn th.: 

res~lt2nt prejudlce. 

Considerlni the o~vious violations of ~r. ?c~a)ls rights, 

coupl €:(j with the ov:?r.vtli?LTli,"S h'1;::ilce "h';rh n.:~~t~:j. ;',Y', i'(JA(~Il:i 

co:r.plicitj, ~r;t, !~C!~ of evidence tt) slJpport. Ii convlctior" \-.1r. 

POWell seeK's l~e11~f of rev::rsd] and dislr.1s:;oi. 

If the Coutt is of the opl{li'~:1 that the rt~i lef r~queHcd 13 

excessive, Mr. Powell asks for a new trHI il1 r:'ont of J neiJ JUd>ja 

anu Prosecutor, respectfully. 

~UDITIO~AL GRGJND # S. 

A. AS519n~ent of error. 

1. HIt; rT'j·~i C;c·u~~t. vi'Jlat,;;.l i1r. rowE;lh ri:,I:t '(.0 .;.. 1<.111' i;f)J 

i:npdrt i d ~;Jr J. 

~. l~sues pertaining to assl;nment of error. 

1. Judge ";Jl1c vlulateLl Mr. Powell::' I'i~ht tc a foir a'lf.1 

1mpe·.I"~i[Ji .JiJr~" 'j>.';ler: h.:: ;:diG~/2d ttl,'" fw<"~,~(:~ltcr tll Voir' GirE: i~ 

prc·spective jurvt" in ti',t: presents ;.;f ' .. ;:12 J: ... rj tJoc;i d~OoJt i·.;t':r,,~l' 

jury iI1lSCOilOUCt und lliS,lll; prejudicicl an.::. ~,jf,~. ~'I.lini:)n Jltvut jury 

trHls. 

2.0 



C. Statement of the error. 

:t. ilolr iHre IIOC trclrJscrll)t!O. 

t. Liur1n~ vo1r iJlre tn~ pro~eclJto,.. questioned prospectlve juror 

r 9 40UU t. ner' f orlllt!r expt::d etlc~ un 0 Jury tr la 1 • 

fn€ tin)sjJt:~i: IVe juror teHlTu:o itlat sne naa 1n uct Deen on a 

Juri prior t~ tnis case • 

.)ne ttlf:n w.;nt onto ('~!it I ry in presence Oi tne entIre Jury pooi 

~IIQt ~Ot! not.! Hi fa.ct rencier-ed a qu1ck veraict, "because we were 

ttreo uf sitt~n9 droun~.~ 

Next tile lirosecutol''' :;(1'ICltti'Q ner prIor eoUCatl0n 

darnitt~o gOlllY to iaw SChool. 

where She 

1 he prosecutor tnen ds;';eo ner 1 f S;ie Wd5 nov.' a i dwyer ~ ana tne 

prospective jurer look~a r1ghL at me and said: 

•••• ItNo~ Ut:Cause 1 reailZed outing low SChool that ofliy gLilitj 

~eople'dsK for jury trl~l~ •••• 

L J<lLhvU::/1'l 'this pet"son WdS Clissm1ssed, the endurins; affect 

cause.a by tier ad!!!lssion to Tomer Juror misconduct and outra90ul~ 

lil£;illY Jt!s~ci dni.i ;.;r~J:;::'l.:dt,~i CC;;iit2iit::; could not tie reITicOieCi by a 

curath~ instruc.tion, Cl"eatlng 0 substantlalllKelynood tllct the 

Jurl'~ ~~r~'ct woula nave oeen ~Ifterent. 

1.1 



E. ~~lief ~~u~ht. 

h);~t:.!ns ·ri~flt ~O r.i f~lr anc 1i:lpc.trr;1al)\w,)~ eff,.:ctt·d. and if the 
J~i'L{ 

r..:;fliil'ing JJrors fler,: lnf.::ctea bj' trds err'or. 

C) drk Powe 11 
Hieght5 Cor. Cen. 
2049 
Hei !;I11!:.S J .~~a. 99·001 
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STATE OF WASHINGTON 

Respondent, 

v. 

COURT OF APPEALS 
DIVISION TWO , I ,. __ _ 

OF THE STATE OF W ASHINGTON.-- ... ::- 1_- i_~_ [ ! 
l L~_.!··. ! 

JOHN eLt:\~~ PoWEll 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

STATEMENT OF ADDITIONAL 
GROUNDS FOR REVIEW 

(your name) 

Appellant. 

-' i ;: 
. ; .. \~. ,! 

I, j oht'\. Clt:.t.lk PO\M!U , have received and reviewed the opening brief prepared by my 
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. I 
understand the Court will review this Statement of Additional Grounds for Review when my appeal is 
considered on the merits. 

Additional Ground 1 

SEE. f\i±A~e.cl BR\e.{' 

Additional Ground 2 

If there are additional grounds, a brief summary is attached to this statement. 
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