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ADDITIONAL GROUND # 1.

A. Assignment of error.

The Trial Court violated the “Appearance of Fairness Doctrine"

thereby denying Mr. Powell a fair Trial.

B. Issues pertaining to assignment of error.

1. Judge Wulle violatea the appearance of fairness doctrine when
he gave a bias opinfon as to a defense objection, and failing to

rule on satd objection.

Statement of this error.

During direct of tne states expert witness Ms, Tiffany Barr,'the
prosecution used the terminology of "Culprits® to descripe Mr.
Powell, to the Jury.

Defense counsel objected, and the resuit was a bias opinion
statement by Judge wWulle; "we" probably snouldn't characterize it

that way.” RP 1, Pg lob.

State.V.Mabry, 8 Wnhpp. &i, 70, 504 P.7a 1156 (1972), states:

....The law requires that not only must a Judge be impartiai, yet
goes further in requiring that & Judge also appear impartial....
Judge wWulle's failure to iJnstruct the jury as to Mr. Powell's
rignt to be presumed innocent untii the conclusion of all evidence,
coupled with the oias and a ambiguous statement was hignly
prejudicial ana bolstered the credibility of the outrageous
governmental conduct which caused a substantial likelihood tnat the

jury's verdict was affected.



ADDITIONAL GKOUND # 2.

A. Assignment of Error.

1. Mr. Powell was denied a tair trial by outrageous government

conduct, by the prosecutur,

B. Issue pertaining to assignment of error.

1. The prosecutor dented Mr. Powell a Tair trial wnen at tne
beginning of the states case, tne prosecutor cailea Mr. Fuweil «a

"Culprit" in the presence of tne Jury.

2. The soie trier of rtact in a jury trial is the jury.

wnen the prosecutor used the teruw "Culprit”, "kP" I & 1o5, tne
prosecutor became tne trier of fact, leadiny the jury to perceive
that the state nad already vieweu the evidence and touad M. Powell
guilty.

Ine tollowing Kererence case may oe periinent: srady.v.Maryland,

373 US 83 (19083, "By requiring tne prosecutoer Lo Ssist the
defense in making‘ 1t's Case, the brauy ruie represents a limited
departure from e pure adversary modei.

Tne Court nas recognizéd, nowever, {nat thne prosecutions rule
transcenas tnat of an adversary; he, i3 the representative not of
an ordinary part to controversy, but a sovergignty ... WHo's
interest ... 1n a criminal proceeding is not that it shall win, but

tnat justice shall be done. burger.v.US, 795, US 78 {1935).



In conclusion, the outrageous government conduct &lluded tc by
the prosecution had an enduring and nighly prejudicial effect con
the Jury which could not be remedied by & curative instruction
thereby affecting the jury the 1inability to be fair and impartial

adversaly affecting tha outcome of the trial,

ADDITIONAL GROUND # 3.

A. Assignment cf Error.

1. The trial Court violated WMr. Powell's Fourteenth d&mendment

right to Duz Process.

B. issues pertaining to essignment of error.

1. Tre Trial Court viclated Mr. Powell's Due Process rights when
it allowed the prosecutor to allude to Mr. Powell as a "Getaway
Priver®, using analcgy and elements to & crime not charged and

allow the misstatement cf lew by prosecutor.

The Trial Court allowed the prosecuticn to use tne terminclogy
of ® Getaway Driver™ "RFY LII & 402, alluding to feitls not proven;
relping plan the crime of theft, "#4P" [Il, € 4{3, again
misdirecting the jury as to the "cetaway LUriver" theory, “RF" lll,
© 403, Then the prosecutor goes into & summery of elemencs and
behavior that needed to be proven "Bayons : Rezsonaole Doudt” &s to

eccomplice 1iznility irn a bank  rcebbery Cise, “"aAP" 111, @ 404,



1ne defense objected, "KP" 111, € 404.

The trial Court overrules allowing the prosecutior to continue
to misdirect on the elements of the crime Mr. Powell charged with,
"®’P 111, @ 404.

Then the gprosecutor instructs ine jury &s to the law, stepping

outside the azuthority of his cffice, "RP" l1l, & 40s4.

In concluston:

Mr. Powezll has the fundemental right tc the presumption of
innocence until all the evidence 1z supmitied b5y  hoth  the
pgroszecution and defense,

By the triel Court allowing the prosecution to used tne

continuzg tazraineliotygy of "Getaway Driver” with full xnowledge that

the “Getaway Driver” snalogy was not an element to the <rime

]
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chargeo, vioiated ¥r. Powells right not only to e or
innocent of robbery,  but goes further by allowing the jury to he
misdirected, mislead, and the law misstated by the prosecution.

The enduring errsrs committed by Trial Judge ¥ulls, end the
prosecutor denied Mr. Powell a fair Triai, Due Process cof law, and
& feir and ympertial Jury.

The State, usir, the trersactional visw, See; STATE.v.Agbinsen,
73 Wnfpp. 857, 577, P.P3. 42 {1
nc "Getawzy Driver" element, the use of force or the threst of
force Lo.r;—':ain & dmmzoiately  fles, MULT be Jriven LeyGhd 3

rzasomable doubl to cesvict on eccomziics Tiaevilily. For rw;bbcxx«,

"\C“' *\'\Q‘(?“"whi\‘—\f\ '\5 ThQ_ C\’l{’ﬁ&_ \\r\ -f\’\\s ¢ase,



In the case at bar, Yes, Mr. Powell was the driver of the
veh1clé, yet Mr. Mackay re-entered the vehicle with the stolen
cloths concealed under his shirt, there was no way for Mr._Powell
to know a theft had been completedi before that time, at best, Mr,
Mackay had completed the crime of theft at the moment ne crossed
the threshold of the door, subsequently denying J.C. Penny's of the

stolen cloths...

Any act on Mr. Powells part after that undisputed fact could

amount, at best, to rendering criminal assistance.

Mr. Powell contends that Minus the, Misdirection of the elements
of the crime, the Misstatement of the law, and the disparaging
terminology, the jury nad a substantial likelihood as to rendering
a not guilty verdict,

The undisputed physical evidence, éxpert testimony and law
testimony by all states witnesses, save Mr. Mackay, did not rise to
a2 prima facia case of guilt.

The state relied solely on un-corroborated, impeachéd testimony

of an alleged accomplice.
ADDITIONAL GROUND # 4.

A. Assignment of error.

1. The Trial Court violated Mr. Powells rignt to proof beyond a

reasonable doubt.



b. Issues pertaining to assignment of error,
The Trial Courts abuse of discretion in denying Mr. Powells
motion to vacate judgement, "kRP* I}, @ 439-44&, wa: a violaticn of

Mr. Powells right to proof beyond a ressonable coubt.

Statement of this error.

1. See direct appeal brief € 2.

7. Trial Testimony

(aj. Michelle Powell testified thet it was her idea to go
shopping, ancd thet Mr. Powzll, would be her ride, "RP I, @ 70.

Tinutes,

(82l

That Mr. Powell was only 1in the store approximately
ana tnen came out alone, to the cer, "RP" [, & 72.

Michelle Poweil testifiec thst she was in shock, “RP™ I, & 74.

Micrelie Powell testified that ner uncle, Mr. Powell, appelliant,
made an axcitable utterance like, "whets he doing | "or' “Hnat ere

¥0u aoing”, "RF I, € 77.\(\Pe<-1n3 No prics Knouwsieqge.

Mr. Powell mace no reference to the cloths, "RP" [, & 78,

A

She testifieg that she s aware of MWr. Mackays drug us=s, "RPY 1,
€ 83, anc inhat she uSe¢ arugs with Mr. Mackay, "RP" I, £ 83, Tnat
Mr. Mackay had used and possessed arugs in her pressnce, "RP" I, @
84,

Additionally, and of great sicnificence, Michelis Powell

testivied that NG CORVERSATION took plece between Mr.Mackay, and

5

Mr. Poweli, before leaving longview, pricr to coing to J.C.Penny's,

or, OF & plan fo stTeal Clothe S P 1, & &t.



Michelle Powell testified that she aid not see the keys to the
glove box bpeing passed, or thrown, through the air by Mr. Powell,
"RPY I, @ $3.

Micnelle Powell testified that she, ‘“changez ner story”,
"because she thought her boyfrienc sat in Jail"™, "RP"™ I, © 10i.

Michelle powel, additionally testifiec¢ that she nas never seen

br. Powell, usé drugs, "RP I, @ 108.

{bj. Angie Carcy testifies that she had called Micnelle Powell
and went to the home cccupled Sy Michelle Fowell, and Danny Mackay,
"RP® I, @ 111.

Angie Carev wanted tc co to Michelle Powells, and upon arrivai,

[fa )]

Michelle Powell had & plan, to 90 to vancouver, shopping, "RP [, @
112,

Only after Michelle Powell and Angie Carey had made the plans to
go shopping, daid Mr. Powell arrive, "RP I, & 112,

Michelle Powell testified, also, that the car Mr. Powell was to
drive them to shoppiny, was actually owned by Michelle Powells
Father, Duane, "RP 1, B8 112.

Angie Carey testitied that herself, Michelle Powell, and Mr.
Mackey decided to go to vancouver, with Mr. Powell only agreeing to
bzing their "Ride", "RP" [, @ 113.

Angie Carey testified that Mr, Mackay ran to the car, with
notning in  his hands, yet after Mr. Mackay re-enters the car
vehicle, ne 1ifts up nis shirt and clothina falls out, “RP" [, @

117.



Anyie Carey testified that Mr. Powell told Mr. Mackay, that he
would have to take responsibility for nis actions, "RP" I, 8@ 118.

Angie Carey testified that no conversation took place about the
cloths, “RP® [, @ 119, and that she thought tnat Mr Mackays actions
were random, and not planed, "RP" I, @ 119,

Angela Carey testified; "I've read my statement today and I -- 1
did recall "some of the stuff.” I was a little less detailed though
pecause in the statement 1 wrote that | was, you know, disconnected
an confused and upset." “RP [, @ 121. |

Angie Carey testified: Yean, 1 saw him run with the cloths ---
the cioths were under his sweater, like 1 saw nim run to the car.

rie wasn't carrying ali the cloths ... "RP 1, @ 123. Anyie Carey
testified that "Rignt tnen and their i knew ne {(Mr. Mackay) haad
stoien ... and he was iaugning about it, "RP" 1, @ 123. Angie
didn't nere & conversation about clothing until after, "RP" [, ®
125.

Angie says that Mr. Powell pointed to the glovebox and said; My
dopes in the car ... yet that Mr, Mackay is warned that everyone in
the car was going to be in  trouble for "His Drugs” ... so Mr.
Mackay ran, “RP" 1, € 127.

She diu nut witness Mr. Mackay retrieve anything from the
glovenox, “RP" I, @ 125.

Angela testifties tnat Mr. Poweli toid Mr. Mackay that he woula
nave to take responsipiiity for nis actions, “AP® [, & 128-28. She
testifies that ner best friend, Micheiie Poweil, neeged to choose

between Mr. Powell, ana ¥Mr. Mackay, "RP" 1, @ 141,



(c). Officer Viles testifies to the following:
....No drugs were found 1in the possession of Mr. Powell....Nor in
the vehicle driven by Mr. Powell, "RP™ lI, € 204-05.

The drugs were located 10-15 minutes away from Mr. Powells

locattion, “RP™ I1, & 194,

(dj. Officer Donaldson testifies tc the following: ....That NQ
drugs were found in the possession of Mr. Pow2ll, nor was Mr.Powsll
in the proximity to where the drugs were located, “RP" [I, @
230-31, and Mr. Powell was nowhere near to where the drugs were

located, "RP" II, 8 232,

{e). Corporal Burgara testified to the following:....That Mr.
Mackay fled the scene with his "Hand Deep in his pocket," “RP 11, @
272.

In addition Corporal Burgara testifeid, “"No furtive movement

took place in the vehicie, "RP II, ® 283-84.

{f). Mr. Mackay testifies to the following:....That nimself, his
girlfriend Michelle Powell, and Angie Carey, were toyether at Mr.
Mackays house.... and then Mr. Powell picked them up, "RP" Il, ©
297,

That Mr. Powell picked out ... nelped him pick out the cloths,
"RP" II, & 257-94.

That the plan occurred on the way tc vanccuver, “"RP" {1, € 295.
Yet on the drive tu vancouver, conversation took place, put he

didn't remember what, "RP" [I, 0 296-97.



Mackay testifiea that mr. Powell helped nim pick out the cloths,
"RP"™ 11, @ 299. Mr Mackay testified that Mr. Powell told nim there
was dope in the glovebox, that the glovebox was locked, and that
mr. Powell threw the keys ... Mr. Mackay unlocked the glovebox,
grabbed the dope and fled, "RP" 1I, € 303, that he cidn't want the
girls to yet in trouble ... “RP"™ [I, @ 303, but that he wantea to
get away to consume the drugs, “RP" II, € 323.

Mr. Mackay admits to drug use...in fact he admits to peing up
for a couple of days ... and was nervous, "RP" [1, @ 325. Mr.
Mackay and Michelle Powell not only at Mr.Mackays house, but
Michelle Powells residence as well, "RP" II, @ 336.

Mr. Mackay charges his testimony to when this plan took place

“RP" 11, @ 337.

(g). States expert, Ms. Tiffany Barr, testifies to the
following....That she is the J.C. Penny's sales manager ... and has
worked in loss pkevention for 5% years, with over 300-350 dealings
in loss preventionm, "RP" 1, @ 145-46,

That she is familiar with J.C. Penny's video surveillance, "RP"
I, @ 156,

That video shows Mr. Powell enter the store with Mr, Mackay,
"RP" I, @ 165, but that Mr. Powell is “alone" in the store, "RP" I,
@ 166, and Mr.Powell leaves the store alone talking on his cell
phone, “RP" 1, @ 167.

Ms. Barr testified that Mr. Powell never touched any J.C.
Penny's merchandise, doesn't cause any diversions, 1s not a
lookout, nor selects anything for anyone else to steal, "RP" I, @

170.
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Ms. Barr testifiead that she witnessec ancther individual walking
through the store, and walking out witn clothing, “KP™ 1, 2 172.

Ms Barr testified that at no time did Mr. Powell exhibit any
behavior that weuld have caused him to pe getained, 1nside,or

cutside the J.C. Pennys store, "RP" I, @ 173.

{(h). Ms. Koralev, ths J.C. Penny's Jjewelry spzcialist testified
thet Mr, Mackay was “alone™ 1in the pack c¢f the stors snopping
around, filiec ¢ cart full of idtems, walked to the front of the
store, selected ftems out of the cart, and flea the store, "RPY I,

& 177.

Viewing the evidence most favorably t©o the state;

state.v.Salinas, Mr Powzll contends that the state fatled ts cffer

proof bpeyond a reascnable doubt of Mr. Powells guilt, US .v.
Winship (1970).

Winshipg Doctrine guaranties that proof bzyond a reasonable douot
must pe cfferec in all stats cases.

In order to prove “accomplice lidbility" ine state must prove
peyona & reasonable doubt one of two, specific pronygs to convict,
py accomplice liability, the crime of Organized Retail Thefi in the
second dagree;

Prong OUne is, did the state prove beyond o reasonable doubt tnat

Mr. Powell helpec plan the crime,



Tne States case is as tollows

Micnelle Powell, and Angie Carey gave testimony that tney were
togetner discussing d plan to go snoppiny, LPJlrior to wMr. Powellis
arrival,

Aaditionaliy, Mr. Powell was simply yoing to pe a xiae, mere
presents at the scene insufficient establish accomplice irabiiity;

See: State.v.bandon, 65 wnhpp 83, 648 P./d L24 (15%3).

Mr. Matkay claimea first that tne plan was discussed On tne way
to vancouver, yet mMichelle Poweil; and Anygle Carey, testifieg thnatl
no sucn aiscussion Loox place,

50 tne state relied solely on Mr. Mackay's 1nconsistent, and as
tne Lourt ~1il see, false testimony end/or perjured testinmony &s
evidence that mr. Powell was involved in any sutn pian.

Seeing tnat Mr, Mackay chanued his testimony as to wren tne pian
toox nlace, tne Court snould taxke note that:

WPiC: Accompiice Testimony ... “lestimony of an accomplice,
glven on DehalT of tne state shouid be subjeCted to caretul
BX4dTINET1I0heaa.

“You snouig not tind the getencant gulitly upon such testimuny
aicne, uniess atter caretully considering tne testimony, you are
saclsfleq peyond a reasonaole aoubt of 1t's truth.”

inconsistent, anc toteliy contradictea testimony, Liat appedrs
to oe talse ang/or perjursd testimony, ¢an hardiy oe cunsiusres Lo
pe "lrutntul,” "peyonu a Reasonabie voubt.”

ine atate failea to prove "veyonu a rReascvaaoie uwoubt® Lual #ir.
rowzli, heiped plan, or perticipate n the SUECITIC Crune Cherye
nerc.

12



Prong two of the states cdase was to prove beyona a reasonable
doubt that any action on the part of Mr. Poweli h2lgeu to commit

the specific chargea crime of theft.

Tne states evidence and/or 1lack of evidence, comuin=d, did not
in fact prouve beyond a reasonable doubt that Mr, Powell that #r,

Powell committed, or participated, in the specific crime of tneft.

There was four people inside the store who, attendea, and

testifiea at the triai.

Mr. Powell testified that ne did not do 1t ... and that ... i'm

not guilty...

"The states expert witness, Ms. Barr, testified tnat"..."Mr.
Powell was seen in the store, but at no tims gid Mr. Powell act in
any mannar, or in concert, with any crime committea Dy Mr.

Mackay...

in fact J.C. Pennys loss pravention experts testified tney nad
no reason to detain Mr. Powell, insiae or outside the J.C. Penny's
store.

*tven presents, combined with assent, insufficient to estavlish
accomplice liability.”

See: State.v.Ferreira, 65 wnApp. 465, 850 P./7a 541 (19%43).




Jhcwﬁﬁh\nqwitness, tor the State, Ms. Kovalev, actually witnessed
Mr. Meackdy, alone 1n the store, snopping arouna, in 3 {(Inree)
separate departments within J.C. Penny's which mpeacCheg
fir.Mackay's testimony that Mr. Powell was present, and tnat, wr,
Powell "Picked-out" tne cloths tnat Mr. Mackay stole from J.C.
Penny's, while being watchea by tne statesJC?Emwu(witness, and
watched on state 0f tne art surveillance ecuipment, as testitiec to
by the stateJQFkﬂﬂW witness, Ms. Kovalev.

Actually, and in addition, Mr. Mackay's testimony concerning,
"#nc pickea out tne clotniny to steal®, anc thus tne aliegstion of
Mr. Powslls complicity, raises the issue of false testimony, anc/or
perjury, «Cw SA.72.020.

See: Smails, ©3 WASH 177, duddleston, 137 wnZa. 560, (Perjury
was establisnea taough ng girect testunony of Lwo witnessas.)

In the case’at parr, Mr. Powell has the 7 (two)Jiiiknmfwitnesses
to establisn perjury on tne part of Mr. Mackey, ana tne materitaiily

of tne testimony Dy Mmr. Mackay is a fact, See: State.v.Abrams, ib3

wn2d. 277, (materiality is an slement of peryury.)
. . c "o . N . ]
when wviewsd in lignt of tne, /7 {twi ), C-FEmAy state witnesses,
Mz, Kovslev angd Me. perr, testifying te completely aifferent tects,
acout Mr. Powell's culpediiity anc complicity, in tnhis  orame,

uneguivocally tmpeaching, and/or &t & RiATHUNL Cesling SErious doust

s Mr. Mackay's trutnfuiness, 1.e. Mr. Mmeckay's testimony Lhel Mr.

Powell was picking out clotning to steci, thne state tairiss Lo

w

YProve beyono ¢ <eesonanly Uoubt" tnst pir. Powstl nelpes tu Coamit

tne specific crime of tnefi.



See: State.v.Boast, 87 wWn.Z2a 447, 553 P.7d 1322 (1970},

"(Must be shown that person giving aid shared in criminal intent

and participatea in the commission of the crime.)"

it's not there, 1.e. the evidence that Mr. Powell committed tne

crime of thett, or participated in tne crime, ot theft.

instead, the state appears to have used, proveble, perjured
testimony and/or false testimony, in lignt of Ms. Barr's and is.

Kovalev's, testimony.

Tnere may nave been, additionally, a knowing use of perjured

testimony to convict Mr, Powell of the crime ot tnett,

Tne undisputed testimony, and fact pattern, in tnis case,
against Mr. Powell falls way oeiow the 1issues raised in

State.v.Boast, &7 wn?d. 477, 552 P.2d 13272 (197¢6}.

fFor purposes of perjury, a faise statement must reiate L0
facts, and must also be susceptible to proof, as to tne faisity, or

truth], U.S .V. ERDO, 635 F.2d 321, 323, (9tn c¢cir (1980). Tnese

statement of dr. Mackay are susceptible to proof.

[A statement is material if 1t naa the effect of 1impediny,
interteriny witn, or 1nfiuencing tne [Court] [dury] in the matter
1t was consideringj. These statements Gf Mr. Mackay surely d¢id have

the eftect above.
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In lignt of State.v.Robinson, 73 WnApp. 851, 872, P.2d 43

(1994), where the higher Court reversed the conviction for
accomplice liability against Robinson, fhe state in this case,
similarly failed to prove "Beyona a Reasonable Uoubt" that
Mr. Powells actions, helped plan the crime, nor by his actions
assisted in the commission of the crime, keeping in mina that Mr.
Mackay concealed the stolen items untii ne re-nntered the vehicle.

Furthermore,-and in addition, the lack of evidence in this case,
with the expert testimony in regaras to video surveillance
excluding Mr. Powell as a suspect, corroborateda Mr. Fowells claims
of 1nnocence.‘

Mr. Mackay's testimony was not only contradicted, but
effectively shown to be “Not" Credible, "Unreliable,” and most
definitely "hot Truthful," self serving testmony bordering on
treachery.

This particular J.C. Penny's had just been vrecently been
completed and opened for business, 2009, April.

The store had state of the art video surveillance equipment, in
all departments.

This most definitely raises the question of, "Wny was tltnere no
video of Mr. Powell accompanying Mr. Mackay through 3, [T]nree,
separate departments, picking out cloths,or any other items, to

steaj ?

Mr. Powell, respectfully submits the reason, and inescapaple

conclusion that be drawn from this, “FACT":

Ve



ces NP, Mackéy, lied, when he testified that Mr. Powell, picked
out the ftems that were tc stolen " The State Cowld twci‘p(twk%Lﬂ
video of 5@\1@“\\.«61 that did not ncq;r/)u'\

Mr. Powell submits, also, that, Mr. Kaeckay was the only oae
seen in all the StoRre depat‘fmeﬁ‘l's picking out items to Ssteai,
pushing the zart to front of the store, and stealing the items.

Why was this State of the art video surveillance, not produced
at the trial ? Because 1t would have impeached Mr. HMackay's
testimony, and froven Mr. Powell innocent, with no culpabilily or

complicity on Mr. Powell, in reference to this cease,

’

Yiewing tihe evidence most favorably to the state &5 o the
possession of a controlled substance, the evidence, and/or, ltack of
evidence to convict Mr. Powell was insufficient to convict on Count
II. Kot one states witness could or did testify tnat Mr. Powell was
ever in possession of, or ClOf“&ﬁiom and Contro| of eany drugs.

Only Mr. Mackay testiftied to the contrary, but Mr. dMackay
testified in contrediction to &il other states wilnesses, as he had
aopout #Mr. Powells culpaoility im the theft chaige

aboveE.
Mr. Poweil will outline tnis for the Court, below:

Mr. BMeckay c¢laims that therz wes druygs in the glovepox of ine

venicle owned oy his girlftriendas father.

¥



Although Mr. Powell drove the vehicle, that is insufficient to

establish constructive possession; State.v.Davis, 16 WnApp. 657,

558 P.2d. 263 (1977), (Temporary residence, personal possessions or
knowlegdge of the presence of drugs 1s insufficient to show the
dorinion and control necessary to establish constructive
possession,

It's undisputed that, Corporal Burgara, Michelle Powell, and
Engeia Carey, did not see any furtive movement by WMr. Powell,
elthough, Mr. Mackay claims that Mr. Powell througr tne Key's to
the glovebox,

Yet passing,or momentary, handling the drugs 1s not sufficient

tuv establish dominion or control, State.v.Werry, & wnApp. 540, 494

pP.2a. 1002 (1972).

The three cstates witnesses in tne venicle said that Mr. Powell
said tnel theres dope itin the clioveiox, this is double hearsay.

That testimony was given by & witness who testified as to being
confused, disoriented, and nervous, Mr. Mackay, who, 1T the court
remembers, "tled" with something deep in his pocket, showing actuai
physical custody of whatever was in his pocket.

Mr. Powell submits, 4. Mackay pnssassad the drugs founa, 1U-15
minutes away ¥from Mr. Powells location, but at the exact location
“of Mr. Mackay, atter tieeing from police, according to the police
sworn testimony.

The state ccocuia nct produce any fingerprint evicence of the
scales, pipe, or tne baggie the drugs‘ were discovered in, atv the
iocation ¢f #Mr., HMackay. The state ciaimed, when asked wny 00
fingerprint evigence was submitteu, tnai, it was not w;rtn the

money.

(¢



Michelle Powell ang, Angie Carey, never sdaw tne keys passed to
Mr. Mackay for the glovebox, never saw tne glovebox open, although
sitting right tinere, and never saw any drugs in the zar, or the

glovzbox, or on Mr. Powell.

YWHY" ?

[
v

"Because only Mr. Mackay possessed Jdrugs, Zc€p in nis  pocket,

the police testified, he fled the poiice.

ihe state relied, solzly, upon tne unreiiable, un-corrodorated,
not credible, testimony of Mr, Mackey to convict Mr. Powell of
possession of drugs.

tr. Powell chalienges sufficient evidence Lo convict, aad leck
ot credicte, reliable, physical and  testimoniat  avidence to
cchvict, or support Lthe states case.
Fledasz see edditionsl cases:

- State.v.Gaiisla, 03 wnApp. EZ3, La4u, 822 P.72d 303 (1952},

State.v.Knapstaa, 41 wWnhpp. 781, 784, 706 P.20 238 (iS85},

state.v.Gutierrez, 50 wWnApp. 583, 749, F.cu 213 {iYbE;.

stete.vorilsen, =i M . 481, 585, P.rc 1ltl

CONCLUSION

The cumulative effect produced by Jud3ze Wuile's nias opinions,
by whica ne created an unfawr piaying fielq, coupled wita ass
GppeerdncCe 67 inmpartialiluvy towares Lthe sice of Lhe prosecution was

reversiole errur.
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Furthermore, the olataat prosecutorial misconauct, wmisdirection
c¢f the elements by prosscution, znd flegrant references towards wr,
Poviell led to an unfzir erd less then wmpartial jury.

In edditicn, the Lelow stendard performgncs sad Londucl Dy
detense counsetl, not only failing to object, bdut for not peing
preparad to offer argument on venalf of #Mr. Poweli, denied wr,
Powell his right te effective ascistance of Counszel, witn the
resultant prajudice. ’

Consideriny the <hvicus vwiolatlons ofF WMr. 7Foa2lls  rights,
cousled with the overeshelming evidence whioh aelates Fr. Posadils
complicity, ane leck of evidence to‘ suppori a3 conviction, dr.
Powzll seex’s reliai of ravarsai and dismissal,

If the Court 1s of the opiaisa that the reiilef roguested i3

excessive, Mr. Pow2ll asks for a new trial 10 frony of a new Judje

and Prosecutsor, respectfully.

ALEITIONAL GROINEG 7 5.

A. Essignment of error.

1o The Triai ooury vigslated dfw. rowslls rignt o ¢ fair ana

B. luspes pertainiang i assignment of ereor,

1o dudge wulle  violated Mr.  Powelic rignt (e & tulr aaa
tmpartiel Jury whern s allowdd the proszouter to Voir Dire 2
prospective juror in tow presents of g Jufy J0GH auoul Tobmer
Jury @isconduct and nichly prejuedicicl anc Liad opinian aboul gury
trials.
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C. Statement of the error.

L. Vour Uire no¢ transcrived.,

Z. uwdring voir uire che prosecutor questioned prospective juror
# 9 aboul ner forwer experience un ¢ Jury triai.

Ine pruspeciive Juror testiried tnat sne had in rtact peen on a
Jury prior to tnis case.

Sne then went on to (@stirTy in presence of tnhe entire jury pooi
that sne nad 1n Tact rendered a quick vercict, "because we were
tires uf s3icting around.”

N

xt  Lne LraSecutor so0i

FER IR

(e
‘P\

s1teg ner prior egucation  wnere she

aumitied goinuy to law Schoot.

The prosscutor then oSked ner if she wds now & iawyer, anc the
p

pruspective Jjurcr looked righi at me and said:

e.. Ko, vecause ! realized auring law schuol that oniy guiity

pecpie ask for jury trisls....

i. Alithouyn this person was aissmissed, tn2 encuring airect
causea by ner admission to romer Juror misconduct and outraiouls
HI1gay 21ased ant progusidtai comments Could not e remedied by é
Curacive instruction, treating a substantyal iikelvynood trat the

Jury's vervict wouid nave ceen gniterent,



E. reliaf Suuant.

Lo M. Poazll asks tnat inkis Court ceuss 10 we trenscrided the
Voir Qire, cetersane tne facts, deterwine of ¢ vicletion oF &r.
Powaedls rigat o o Tzir and 1mp¢r51a{Awas effected, and i7 the

JRry

CeRTNING JUrars wer: inlactea by this eérror,
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donn Clark Powell
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Fo bBox 2044
Airway Heights, da 33001

Py



Lerhi@lcate of W\Q\\?\cl

{' " I\JO\’W\ C‘PO\OCK\\, C(’/rlr\'(-\( ot o Dbll‘\\\b,l Camsech
YO 2 P

| \ated 1n the Mmals of 4the Unded 'SJraJreS}cL Copy
0k Hais document addressed 4o 1) mike Kinne PO Box S000
Vantowwer, wa . 48ueL;, 2) Brine Crusey p.0.8ox (10 Ralavna,wn.
350“”‘°_p0“'20ha,ctevk,%rﬁ of Prppeakl Dbiston T0L 9SO broadl -
Wouy , Suite BCI),TUV&WY\Q'W\Q.Q\%U(OZ_

X /Q@&A, ¢ \Po\,uwﬂl

—
|
H
i
i

Ob-24-\0O




COURT OF APPEALS
. DIVISION TWO o
OF THE STATE OF WASHINGTON ., /=751

Posn g e
H ]

STATE OF WASHINGTON )
Respondent, ) y J
) % 39992=0-11 ¢
V. ) o
) STATEMENT OF ADDITIONAL
JoHn cLafRX PowEll ) GROUNDS FOR REVIEW
(your name) )
)
Appellant. )

I, Jdohn Clavk Powrll , have received and reviewed the opening brief prepared by my
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. I
understand the Court will review this Statement of Additional Grounds for Review when my appeal is
considered on the merits.

Additional Ground 1

SEE Attached Brief

Additional Ground 2

SEE AttAched Brief

If there are additional grounds, a brief summary is attached to this statement.

Date: Qlo -~ 2\~ 1D Signature: VQ&’A""* C/a/f/fl M

Form 23



