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I. 

APPELLANT'S ASSIGNMENTS OF ERROR 

1. The trial court erred in denying the appellant's motion 

for a new trial based upon jury coercion. 

2. The trial court erred in failing to abide by spousal 

communication laws. 

3. The trial court erred in failing to grant the Appellant a 

post-trial motion for recusal based upon a conflict of 

interest since the trial judge sentenced her daughter 

for a related crime. 

4. The appellant received ineffective assistance of 

counsel on the trial court level. 

5. The trial court erred in denying the Appellant's 

suppression motion based upon the reliability of the 

infonnation's tips on the search warrant affidavit. 

II. 

ISSUES PRESENTED 

A. Whether the trial court erred in denying the 

Appellant's motion for a new trial based upon alleged 

Jury coerCIOn. 

B. Whether the trial court erred in failing to abide by 

spousal communication laws. 

e. Whether the trial court erred in failing to grant the 

Appellant a post-trial motion for recusal based on an 

alleged conflict of interest since the trial judge 

sentenced her daughter for a related crime. 

D. Whether the Appellant received ineffective assistance 

of counsel on the trial court level. 
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E. Whether the trial court erred in denying the 

Appellant's suppression motion based on the 

reliability of the informant's tip on the search warrant 

affidavit. 

III. 

STATEMENT OF CASE 

For the purposes of this appeal the State accepted the Appellant's Statement 

of the Case. 

IV. 

ARGUMENT 

A. THE TRIAL COURT DID ERR IN 
DENYING THE APPELLANT'S MOTION 
FOR A NEW TRIAL BASED UPON AN 
ALLEGED JURy COERCION. 

The Appellant has provided the Court with additional information that the court should 

consider, Affidavit of John Kloster and Second Affidavit of John Kloster, Juror Number 

Five (5), stating that there was coercion. The Court has failed to look at all reasonable 

factors. 

B. THE TRIAL COURT DID ERR IN 
FAILING TO ABIDE BY SPOUSAL 
COMMUNICATION LAWS. 

The Appellant has provided the Court with additional information that the court should 

consider, William Melville Statement, retracting his earlier statement and thus proving 

that the Spousal Communication Law was never explained to him. The Court has failed 

to look at all reasonable factors. 
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C. THE TRIAL COURT DID ERR IN 
FAILING TO GRANT THE APPELLANT 
A POST-TRIAL MOTION FOR RECUSAL 
BASED ON AN ALLEGED CONFLICT 
OF INTEREST SINCE THE TRIAL 
JUDGE SENTECED HER DAUGHTER 
FOR A RELATED CRIME. 

The Appellant has provided the Court with additional infonnation that the court should 

consider, Declaration of Amanda Dahlen. In Ms. Dahlen's statement she takes 

responsibility for items that were used against the Appellant to convict her. The 

Appellant has, also, provided the Court with statements, Motion and Affidavit for 

Recusal of Judge on Shortened Notice, showing that Judge Baker has made statements 

during the Appellant's daughter trial that clearly shows that Judge Baker has an abuse of 

discretion for the Appellant prior to her conviction. The Court has failed to look at all 

reasonable factors. 

D. THE APPELLANT DID RECEIVE 
INEFFECTIVE ASSISTANCE OF 
COUNSEL ON THE TRIAL COURT 
LEVEL. 

The Appellant has provided the Court with additional infonnation that the court should 

consider, Order dated AprilS, 2005, showing that the Appellant's daughter, Amanda 

Dahlen, was to be held in the Stevens County Jail so that she could testify at the 

Appellant Trial. The Appellant's attorney refused to allow Amanda Dahlen to testify 

even though the Appellant insisted that she testify. The Appellant has, also, provided the 

Court with additional infonnation, Declaration of Amanda Dahlen. In Ms. Dahlen's 

statement she takes responsibility for items that were used against the Appellant to 

convict her. The Court has failed to look at all reasonable factors. 

E. THE TRIAL COURT DID ERR IN 
DENYING THE APPELLANT'S 
SUPPRESSION MOTION BASED UPON 
THE RELIABILITY OF 
INFORMATION'S TIP ON THE SEARCH 
WARRANT AFFIDAVIT. 

The Appellant has provided the Court with additional infonnation that the court should 

consider, William Melville Statement, retracting his earlier statement. The Court has 

failed to look at all reasonable factors. 
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v. 
CONCLUSION 

For the reasons stated the Court should consider the Appellant request for a new trial. 

Dated this a1"±h day of October 2009. 

, ... \fu~~~l'~ 
Paulette Margaret Melville 
Appellant 
#749695 
Pine Lodge Correction Center for Women 
P. O. Box 300 
Medical Lake, W A 99022 
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crJ[lRT OF APPEAL') 
" ,DIVISION Iii . 
ti~Al L 01-' \\'ASHI NGTOl\i 

THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION III 

THE STATE OF WASHINGTON, ) CASE NO. 282015 
Plaintiff, ) 

) CERTIFICATE OF SERVICE 
vs. ) 

) 
PAULETTE MELVILLE, ) 

Defendant, ) 
) 

I, P AULETTE MELVILLE, The Defendant in the above-entitled cause, under the penalty 

of pet.jury, do hereby certify that on the date below, I sent copies of: 

Response to Prosecutors Response to the Personal Restraint Petition 

To: The Court of Appeals 
Division III 
N. 500 Cedar 
Spokane, W A 99201 

Stevens County Prosecuting Attorney, Shadan Kkapri 
215 South Oak, Suite 114 
Colville, WA 99114-2862 

By processing as LEGAL MAIL, with the proper postage affixed thereto, at the Pine Lodge 
Correctional Center for Women, P.O. Box 300 Medical Lake, WA 99022. 
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IN THE SUPERIOR COliRT OF THE STATE OF WASHINGTON 

IN A.J.~1) FOR THE COUNTY OF STEVENS 

STATE OF WASHINGTON, 
Plaintiff, 

vs. 

) 
) 
) 
) 
) 

P AU"LETTEM. lVIEL VILLE, ) 
___________ D~e~fe~n~d~an~t.~ _______ ) 

Cause No. 2005-1-00056-7 

AFFIDAViT OF JOHN KLOSTER 

JOHN KLOSTER, being first duly sworn under oath deposes and states as follows: 

1 am a resident of Stevens County living in the Chewelah area. 1 deliberated on the jury 

that was empanelled in the matter State v. Paulette Melville. 1 got a message that-1 was contacted 

by way of two phone calls from Ivrr. Simeone on or around April 15th . I returned his calIon 

April 18th and told him about the regret I had about the jury deliberation process. In particular, I 

advised Mr. Simeone that my vote as well as the vote of two other jurors was to acquit Ms. 

Melville of the charge of Possession with Intent to Deliver Oxycodone, Possession of Morphine 

and Possession of ?vIeth amphetamine. 

I know when polled 1 told the court my vote was to convict. I did that for reasons that 

follow: 

That ru.£ht when I was deliberatin£, as the day ~ew lOD£. the disposition of those J·urors ...... ...... .. '-' ...... ' .... 

who ';vfu"'lted to convict Ms. ivIelville became very unpleasant. At around 10:30 p.m. the 

P:.ge - ~ -
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c 2.liro mia, and one Ms. Philpot, almost iI:"'£lediately ca-fed in on their position. It is my OVlTI 

feeling that they gave in against their ,Nill as did I. 

I have lost a couple of nights sleep thinlcing about how I leI my honest opinion be 

surrendered to the majority of the jurors who were voting to convict rv'Is. Melville. As it is, it is 

my belief that the jury deliberations were irregular and unfair. I do not believe Ms. Melville was 

gu.ilty of some of the charges for ';vbjch she ·.;vas convicted. 

DATED this ~day of April, 2005. 

"~ .....•... -- ._. 
/ .... .:. , . 

JOHN KlOSTER 

... - ........... 
SUBSCRIBED AND SWORN to before me this /-::;---day of April, 2005. 

\ .. - , 

NOTARY PUBLIC in and for the 
State ofWasrungtcm, residing 
at . . '-~ 

My Commission Expires: 

D.(-!'D"CD r-r :\ :c r:-~;1 L- f!t-·.-;-:: 
-=-,_"'...../·..0L....i-. ........ ...L ..i.......:.... ~.i....:...y...i....L.-.\_j..!... ... ~ 

;·CG ::: E;IF~C'H "~_-" .. ~ ;" .F'() 3C'~~ :.:= 
,..-,r-.T-;-rr7"7""'" ";""':';~ ..... ,:'"A /'..- .... .., 

• 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF STEVENS 

STATE OF WASHINGTON, ) 
PhuntIff. ) Cause No 2005-1-00056-7 

) 
vs ) SECOND AFFIDAVIT OF JOHN KLOSTER 

) 
PAULETIEM MELVILLE, ) 

Defendant ) 

JOHN KLOSTER, bemg first duly sworn under oath deposes and states as follows 

I sublIl1t thts affidaVIt m clanficatIon of that wluch I previously submitted m support of 

Paulette Melville's Motion for New Tnal 

My understandmg from those who attended the heanng on Ms MelVille's Monon for 

New Tnalls that the court was concerned about the way I expressed myself m my preVIous 

affidaVIt In partIcular, It IS my understandIng that the court felt that I mmced words when In my 

affidaVIt I stated I "felt" that I was bemg coerced 

For purposes of clanficatlon I Wlll say I used the term "felt" to mean I was coerced I did 

not only feel I was coerced, I was coerced mto changmg my vote from not gwlty to gwlty 

Maybe an hour before I did change my vote I was vIsited m the Jury room by some 

representative of the court The mstmct effect upon me of that VISit was that we had to fimsb our 

dehberatlOn fast because it was gettmg late At that pomt the pressure from other Jurors became 

unbearable for me and I was coerced Into gtVtng up my honest opInIon by other Jurors voung to 

conVict, too 

Therefore m response to the parsmg of my syntax, I will only say that the court should 

read that preVIous affidaVIt as aff~tlvely statmg that I changed my vote based upon the 

SECOND AFFIDAVIT OF JOHN KLOSTER Page - I -

00:143 
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coercion of my fellow Jurors to make me change my vote An lDJustIce has been done here In 

almost every sense of the word tlns was an ffiJusttce Ms Melville has been prejudIced as a 

result of the way the Jurors coerced me mto changmg my vote That pressure contmued through 

the bme the Jury was polled and I once agam S81d that my vote was gullty The pressure was at 

that orne eXlsbng so as to make me say that my vote was "gwlty" and at that gwlty was the 

VerdIct of the Jury 

I also understand that there was some uncertwnty m the court's mmd as to wluch of the 

conVIctions I clmm were the result of coercion My answer to tlns IS that my vote as to all of 

these conVlcbons was the result of coercion As to my last statement m my first affidaVIt where I 

stated I do not bebeve Ms MelVIlle was gwlty of "some" of the charges for which she was 

conVicted. what I meant was the felony convictions at tnal It IS these conVicbons, the felony 

conVictIons, to wluch the reference "some" was directed The conviction wmch wasn't a part of 

my tlunkmg was the misdemeanor convlcbon for PossessIOn of Manjuana. 

I hope thIS affidaVIt clarIfies that I cast my vote on the basIS of coercIon and that I 

surrendered my honest opllUon as a result of coercIon 

I would be wdlmg to provide the court With an oral statement to tlus effect as necessary 
. 3'CI\fI e... 

DATED tlus3 day of~, 2005 

JOHN~ 
SUBSCRIBED AND SWORN to before me thls ...3 l" "",.,c:.. 

dayof~2005 

__ ~~~~~--~~~.~-V~~ 
OFFICIAL SEAL .. 

KEVIN SCHALOCK OrARY PUBLIC 10 and for the 
NOTARY PU6LIC 

STATE OF WASHINGTON 4 tate ofWashmgton, resIding 
MY COMMISSION EXPIRES ~ C4.ad .J...R~ 

JANUARY,3. 2007 -=-'=""""'-==-'=-=~-------

My CommIssIon ExpIres 'It ~ ! "2.." D 7 

SECOND AFFIDAVIT OF JOHN KLOSTER Page - 2· 
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IN FILED 7 
SUPERIOR COURT STEVENS COumy 

JUN 1 ~ 2005 
PATR/C/AA CHESTER 

1 COUNTY CLERK I 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE ·COUNTY OF STEVENS 

) 
STATE OF WASHINGTON, ) NO 2005-1-00056-7 

Plamtlff, ) 
) DECLARATION OF AMANDA DAHLEN 

vs ) 
) 

PAULETTE M MELVILLE, ) 
Defendant ) 

ROBERT A SllvfEONE 
ATIORNEY AT LAW 

300 E BIRCH AVE • PO BOX 522 
COLVILLE WA 99114-0522 

(509) 684-5847 
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" e FILED 
IN SUPER!On COL'RT 

STEVft\ I':; ']NTY 

JUH 7 2 19 PH '05 

PATRICIA A CHESTER 
COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF STEVENS 

) 
STATE OF WASHINGTON, ) NO 2005-1~00056~7 

PlamtIff, ) 
vs ) WILLIAM MEL VILLE STATEMENT 

) 
PAULETTE M MELVILLE, ) 

Defendant ) 

W[LLlAM MEL VILLE STATEMENT 

ATIORNEY AT LAW 
300 E BIRCH AVE· PO BOX 522 

COLVILLE WA 99] ]4-{)522 
(509) 684-5847 
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DATED thls II day of June, 2005 I 

SUBSCRIBED .. AND SWORN to before me thls :21 day of June, 2005 

......... _-- /c;L,"/~Y~~ 
T MY PUBLIC In andfiTthe - -- - -

J.' 

Notary Public S te of Washington, residing 
State of WashIngton ---"> , .,._ 

BRENDA l KEllER a'l-_-LJ:.-P"L-.:o!~~.~!:::::"""J::l"'-=::::~==~=--______ _ 
My Appointment Expires Jul 15,. 2008 

,...~""W ........... ....-~ ..... _-!rv!()"Y CommissIOn Expires -- - ...... 

ROBERT A SIMEONE 
AFFIDA VrT OF WILLIAM MEL VILLE ATTORNEY AT LAW 

300 E BIRCH AVE .. PO BOX 522 
COLVlLLE WA 99114-0522 

(509) 684-5847 
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FILED 
IN SUPERIOR COURT 
STEVOl:: ;UNTY 

JUL 6· 4 29 PH '05 

PATRICIA A CliES1ril 
GOUlin GLEflK 

IN THE SUPERIOR COURT OF THE STATE OF WASmNGTON . 
tI ~. ... 

IN AND FOR~THE COUNTY OF STEVENS 

10 ST ATE OF WASHINGTON, 
) 
) 
) 
) 
) 
) 
) 

Cause No 2005-1-00056-7 

11 

12 VS 

Plamtlff, 
MOTION & AFFIDAVIT FOR RECUSAL OF 
JUDGE ON SHORTENED NOTICE 

13 PAULETTE M MELVilLE, 
14 Defendant ) 

15 I. MOTION 

16 COMES NOW the Defendant Paulette Melville and requests that the Honorable Rebecca 

17 Baker, Judge recuse herself from any furtherproceedmgs m thiS matter 

18 

19 

20 

21 

22 

23 

24-

25 

26 

27 

28 

29 

30 

FURTHERMORE, Defendant requests that tills motIon be heard on shortened notice 

II. BASIS 

THIS MOTION IS based upon the record and file herem, the sub-Jomed AffidaVit of Robert 
, 

A SImeone and upon the ~ccompanymg Memorandum of Defendant 

, DATED thIs-UdayofJuly, 2005 

ROBERT A SIMEONE, WSBA#12125 
Attorney for Defendant 

MOTION AND AFFIDA VIT FOR RECUSAL OF JUDGE 

Oftf,70 

Page - 1 

ROBERT A SIMEONE 
A TIORNEY AT LAW 

300 E BIRCH AVE • PO BOX 522 
COLVIllE WA 99114-0522 

(509) 684-5847 
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III. AFFIDAVIT OF ROBERT A. SIMEONE 

ROBERT A. SIMEONE, bemg fIrst duly sworn under oath deposes and states as follows 

I submIt thIS affidavIt that at Defendant's request that the Honorable Rebecca Baker, Judge 

recuse herself from any further proceedmgs In thIs cause 

Ms MelVIlle brought to my attentIon that a sentenCIng heanng mvolvmg her daughter 

Amanda Dahlen occurnng on March 24, 2005, may have eVidenced prejUdICe agamst her or at least , 

a strong appearance of an unfrurness that would prevail m any future proceedmgs over wlnch Judge 

Baker may presIde In follow-up to her request for acnon, I obtruned a copy of the recordmg of that 

proceedmg In pertment part, comments that could Infe~, a prerusposlnon agrunst her In the record 

are found at 120600 - 12 06 20 and 120948 - 12 1032 The court's comments In those sectlOns 

read as follows 

120600 
It sounds' as though you have had ~m~ ~ery poor mfluences upon 
you as you were growmg up You no doubt love your mother and ' 
you have ties to her and always will It's go1Og to be really hard for 
you to fmd your way out of a hfestyle that you have been really 
tramed to be mIt's go1Og to take some senous changes 

120940 
You probably have the optIOn of choosmg to go back and lIve WIth 
your mother If she IS not m pnson That IS a path that I can predIct • 
for you IS go1Og to be gettIng you back to pnson 10 no time Maybe 
not her but you Maybe she WIll not have a conVIctIon on thIS 
pendmg charge I don't know how that IS gomg to pan out We'll 
find out m a couple weeks But, whether she has a conVlcnon or 
doesn't based on what's been outlmed here, It'S not a pretty SIght for 
your future If you go back to that lIfestyle So you've gotta make 
some very senous ch make those serlO us changes find some 
people that are gomg to be supportIve to you 10 a clean and sober 
lIfestyle 

DATED thIs~dayofJuly, 2005 

ROBERT A SIMEONE, WSBA #12125 
Attorney for Defendant 

MOTION AND AFFIDAVIT FOR RECUSAL OF JUDGE 

00171. 

ROBERT A SnvrnONE 
Page -mORNEY AT LAW 

300 E BIRCH A VB ,. PO BOX 522 
COLVILLE WA 99114"{)S22 

(509) 684-5847 
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, 

UBSCRIBED AND SWORN to before me thIS '" day of ~-- ,2005 

I, ~ ,t .1'7u~~~·· L I ')''"'~ • ~'. 

_ NOTARY PUBLIC in and for the r .................... --... -Io.!6........... State ofWashmgton. resIdmg 

Notary PubIc 
Stoteot~ 

, My Appofn Bl?ENDA l KELLER 
1 tment ~. Ju/ 14 2a:I8 

- - .... 

~ at~ 
MyCornnllsSlOD Expires 7 ps/qI . 

MOTION AND AFFIDAVIT FOR RECUSAL OF JUDGE 

ROBERT A SIMEONE 
Page - }..rrORNEY AT LAW 

300 E BlRCH AVE • PO BOX 522 
COLVIllE WA 99114-0522 

(509) 6&4-5847 
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IN SUPERIOR COURT STEVENs COUHTY 

APR - 52005 
PATRICIA A CHESTER 

COUNTY CLERK 

IN THE SUPERlOR COURT OF THE STATE OF \VASHINGTON 
IN AND FOR THE COUNTY OF STEVENS 

DclendantIRespondent 

) 
) 
) 
) 
) 
) 
) 
) 

n00201 

ORDER 
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IN THE T>f8'ffUeT COURT OF THE STATE WASHINGTON, 

STATE OF WASHINGTON. 

Pla1Otlff. 
v 

COUNTY OF STEVENS 

) 
) 
) 
) 
) 

12 PAULETIE MELVILLE. ) 
) 
) 

MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION TO 
SUPPRESS EVIDENCE 
(Agudar-SpmellI) 

13 Defendant 

14 

15 ARGUMENT 

16 To establish probable cause. the affidavit must provlde facts sufficient for a reasonable 

17 person to conclude that the defendant IS probably 1Ovolved m cnm10al activity Stale v Cord, 

18 

19 

20 

21 

22 

23 

24 

25 

103 Wn 2d 361, 365-66, 693 P 2d 81 (1985) Affidavits m support ora search warrant are 

evaluated as a whole. 10 a commonsense, nonhypertechmcal manner Stale v FIsher. 96 Wn 2d 

962,965,639 P 2d 743. cert denied, 457 US 1137 (1982) Doubts concernmg the affidavIts 

are resolved in favor to Its validity Stale v Partln, 88 Wn 2d 899.904,567 P 2d 1136 (1988) 

Considerable deference to the magistrate's detennmatlOn of probable cause 15 required Cord. 

103 Wn 2d at 366 

2- AFFIDAVIT IN SUPPORT OF 
DEFENDANT'S MOTION TO 
SUPPRESS EVIDENCE (AgUllar-Spmelh) 

00025 

Ronme Rae 
Attorney at Law 

1408 West Broadway Avenue 
Spokane. W A 99201 

(509)323-9000 fax (509)324-9029 
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Apart from these rules, the State must nevertheless satisfy the two-prong Agullar-Spmelll 
, 

test to obtam a warrant Fisher, 96 Wn 2d at 965, Agurlar v Texas, 378 U S 108,84 S Ct 1509, 

12 LEd 2d 723 (1964), Spme/Jz v Untted States, 393 U S 410,89 S Ct 584,21 LEd 2d (1969) 

ThiS test reqUlres a showmg 1) of the underlymg Circumstances from which the mformant drew 

hiS conclusions, and 2) that either the mformatlOn or the mfonnant IS relIable Fisher, 96 Wn 2d 

at 965, AguIlar, 378 US at 114, Spme/h, 393 U S at 415-16 

The relIabilIty of the mfonnant IS establIshed by showmg that the underlymg 

circumstances from which the mformant drew hiS conclUSIOn so that a magistrate can 

mdependently evaluate the rehablhty of the manner In which the mformant acqUIred hiS 

mformatlOn (basIs of knowledge prong), and the underlymg cIrcumstances from whIch the 

officer concluded that the mformant was credIble or hIS mformatlOn was reItable (veracity 

prong), state v Smith, 110 Wn 2d 658, 663, 756 P 2d 722 (/988), quotmg/rom State v Jackson, 

102 Wn 2d 432, 435, 688 P 2d 136 (1984) The affidaVit IS msufficlent If It faIls to meet either 

prong unless other polIce InvestigatIon corroborates the mfonnant's tip, State v Young, 123 

Wn 2d 173, 195,867 P 2d 593 (1994) 

A. BaSIS of Knowledge Prong 

Infonnatlon showmg the tnfonnant has personally seen the facts asserted and IS passmg on . 

firsthand mformatIOn satIsfies the baSIS of knowledge prong State v Smlth, 110 Wn 2d 658, 

663, 756 P 2d 722 (1988), cert demed, 488 US 1042 (1989) Here, the mformant was WIlham 

MelVIlle, Paulette MelvIlle's husband Mr MelVIlle was mcarcerated for methamphetamme 

posseSSIon He stated to polIce that he had speCific knowledge that Paulette MelVille was 

trafficking In methamphetamIne and prescnptlOn medlcatlOns Attached A_ He also states that 
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Paulette had been sellmg large amount of methamphetamme for approxImately 6 months and 

I 

that he rarely saw her sen amounts smaller than 1/16 of an ounce Id Throughout the affidavIt 

Mr Melville contmues to descnbe VariOUS locatIons where Mrs Melville allegedly kept her 

momes andlor contraband When the search was executed, there was left than 0 3 grams of 

methamphetamme on the premIses A far cry of what was Mr MelvIlle stated m the affidavit to 

obtam the search warrant 

Now I call attentlOn to Attachment B, a handwntten letter from Mr Melville to Mrs MelvIlle 

after he was released early for his cooperation With pohce ThiS letter was transcribed for the 

Court's effiCiency Ongmal copies of theh<andwntteIl_)~t!~~ a~.~.~_ttac~.~d as welL In thlseJiliIDlt, 

Mr MelvIlle states that "someone" hed to the pohce In a letter written to hiS WIfe, he claIms 

that someone, mdlcatmg hlITIself, hed to the pollce about Paulette because "he was mad" and that 

he "Will makes thIngs nght" Id. page 2 Mr MelvIlle has faIled to do so smce Mrs MelVille 

has dIscovered that she became pregnant whIle he has been mcarcerated 

The fact that Mr MelVille cooperated With polIce to reduce hIS own Jail hme, and the fact 
i 

that he SIgned a document statmg that he lied because he was mad at hiS Wife directly affects the 

baSIS of knowledge Here It IS clear that the baSIS of knowledge was based on admItted lies Mr 

MelVille, who admIttedly hved at the reSIdence, and who has been convICted of posseSSIOn made 

thiS statement for hiS own benefit Due to the dIscrepancies m hIS own statements to polIce and 

then to hIS Wife, the baSIS of knowledge prong IS not met 

B VeraCIty Prong 

- Under the second prong of the AgUllar-Spmelll test, or the "veraCIty prong", the magIstrate 
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must detennme eIther, 1) the crerublhty of the 1Ofonner, or 2) the rehablhty of the mfonnanon 

I 

on this partIcular occaSIon If the mformant IS confidentIal, as m our case, there must be a 

stronger show1Og of credIbIlity that If the source was Identified State v Patterson, 83 Wn 2d 49, 
.":"-.... -... ', .. _-

52,515 P 2d 496 (1973), quot1Og US v Harrzs,A03 US 573 (1971) Mr Melville IS the 2 "7 
---- - .. ---.-~-

vengeful and starv10g husband of defendant Paulette MelvIlle (Please see attached B at pages 2 

and 3) WIlham Melvtlle appears both desperate and manipulative 10 his letter to hIS wife and It 

appears as though he would be wlllmg to go great lengths, even he to both the State Pollee and 

thIS Court, to gam freedom from hIS mcarceration 10 Benton County 

AddlttonaIly, 10 regard to the search at 3941-B Hwy 292, Loon Lake, WA, the search 

warrant affidaVit IS completely deVOid of any 1Oformahon which would show that the 

confidentlal Informant has any credlblhty whatsoever, and thus falls the veracity prong of 

Agullar-Spmelll The affidaVIt states that the confidential mfolTIlant IS currently m custody for 

methamphetamme charges and IS cooperatmg for "speCial conSideration" pendmg 

methamphetamme charges (please see Attached A, page 5) It offers no other mformatlOn VItal 

for a JudIcial officer's abilIty to make an mfolTIled deCISion (Clearly an admiSSion that a person 

IS facmg felony charges Illustrates hIS actions are not to be trusted and must be momtored or at 

least corroborated) The cooperatmg Witness, who IS now known to be the husband of the 

defendant, was admittedly usmg methamphetamme He was hVIng m the reSidence searched, 

and the drugs found on the scene are most hkely drugs he was hiding from hiS wife) 

A magIstrate may look at an mformant's past performance to evaluate credIbilIty, 

however, m the Instant case nothmg 15 set out In the affidaVIt to estabhsh thiS mformant's hIstory 

In fact, the very nature of the reiatlonshlfl, the mamage of Mr and Mrs MelVille was WIthheld 
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The affidavIt states that the name was withheld due to "fear ofretallahon", yet In the pollce 
, 

report, Mr Melville's name IS freely ltsted as a witness on the first page of the polIce reports 

prOVIded to counsel on March 28, 2005 (a copy of said warrant wIll be prOVIded at oral 

argument) Mrs MelVille asserts that the reason this mfonnatlon was ongmally Withheld was 

because the truth of the mformant's Identity would have raised red-flags In the eye of a 

magistrate 

If the court finds there IS no showmg of credibility, they may look to the rehability spur 

of the veracity prong Under the reliabilIty spur, the focus IS on I) the nature ofthe mformatlon 

by the confidential mformant, and 2) the cIrcumstances under which It was tendered V S v 

HarriS. 403 U S 573 (1971) An admissIon agamst penal mterest IS a way to show rehablhty In 

our case, however, the confidential mformant was not makmg an admISSion agamst penal 

Interest, he was cooperating for "special conslderahon" m pendmg felony drug cases 

~ 
... ,.----.-- .... -...•... -...... --.... . 

C. ,Pollee CQrroboration ---') 

~~~-~n mf~rmant;s t-;p f~~ls ~he Aguzlar-Spmelll analysls. eIther on the baSIS of knowledge 

of the veracity prong, probable cause can stlll be established by mdependent polIce mvestlgatlon 

However, the mvestIgatlOn must pomt out SUSpICIOUS actIvIties or mdlcatIons of crImmal actiVIty 

along the hnes suggested bYthe Informant "The InvestigatIon IS Insufficient If It only 

corroborated mnocuous facts" State v Hujt, 106 Wn 2d 206,210, 720 P 2d 838 (1986), cItmg 

State v Jackson, 102 Wn 2d 432,688 P 2d 136 (1984) The mformant prOVIded no such 

mvestlgatlon There are no facts to supplement the mformatlOn denved from the anonymous 

Informant's tip, which severely lackmg In Its own rrght 
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CONCLUSION 
, 

The search warrant affidavit In the Instant case IS nothmg more than a bare bones 

affidavit, which uses mnocuous facts for the purpose of proppIng up an unsubstantiated 

confidential tiP and therefore, does not meet either prong of Aguzlar-Spmellz We respectfully 

request that eVidence seized from this search warrant be suppressed as fruit from the pOIsonous 

tree 

Respectfully submitted thiS 31 SI day of March, 2005 
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-. FILED 
IN SUPERIO~ COI.:RT 

STEvEN!', COUNTY 

APR 22 3 17 PH '05 

PATRICIA A OHE.STl:.R 
COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF W ASIDNGTON 
IN AND FOR THE COUNTY OF STEVENS 

STATE OF WASHINGTON, 
Plamtlff, 

VS 

PAULETTE M MELVILLE, 

) 
) 
) 
) 
) 
) 
) 

________ ~D~e~&~D~d~an~t _______ ) 

Cause No 2005-1-00056-7 

MOTION AND AFFIDAVIT FOR ORDER 
ARRESTING JUDGMENT AND IN THE 
ALTERNATIVE FOR NEW TRIAL 

I. MOTION 

COMES NOW the Defendant, PAULETIE MELVILLE, by and through her attorney, 

ROBERT A SIMEONE, and moves the Court for an Order arrestmg that certaIn Judgment entered 

upon verdIct of the Jury Apnl 13, 2005 wherem she was found gudty of certaIn cnmmal charges m 

the wlthm cause 

AND IN THE ALTERNATIVE Defendant moves thIS court for an order for a new Inal 

II. BASIS 

THIS MOTION IS based upon CrR 7 4, 7 5 as It pertams to the Mobon for Arrest of 

Judgment upon lDSufficlency of proof of matenal element of the cnmes of possessIon of controlled 

substances or possessIon WIth mtent to dehver controlled substances 

WIth regard to the MotIon for New Tnal tlns motIon IS based upon erR 7 5(a)(I), (a)(5), 

(a)(7), and upon matters outslde the record which facts shall be demonstrated by affidavIt sub-

Jomed 

DATED tIn,jQdaY ofApnl. 2005 ~;1 ~ , 
. - I <;Jut fd U::r::::e 

ROBERT A SIMEONE, WSBA#12125 
Attorney for Defendant 

MOTION & AFFIDAVIT FOR ORDER OF INDlGENCY Page - 1 -
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DI. AFFIDAVIT OF ROBERT A. SIMEONE 

ROBERT A. SIMEONE, bemg first duly sworn under oath deposes and states as 

follows 

After Ms MelVIlle's conviction, her attorney Mr Rae gave notlce to her that he would 

WithdraW hiS representatIon 

fit speakIng to Paulette on Apnl 14th, she adVIsed me that one of the Jurors, a man named 

John whose last name she had forgotten at that time, had dnven by the house of her parents m 

Loon Lake the mght after the convictIon The purpose ofrus VISIt was to commurucate to her 

famtly some dlsappomtment and regret that he felt as a result of the delIberatton process that took 

place when he and the other Jurors convened at her tnal 

I thereafter took It upon myself to learn the name of the Juror whose last name IS Kloster 

After two attempts, Mr Kloster called me back thIS day. Apnl 18th at approxImately 1 30 p m I 

told rum that Paulette was once agam my chent He then began Without any further Introduction 

on my part to dISCUSS the deep dlsappomtment he had regardmg the dehberanon process In 

particular, Mr Kloster told me that he had reasonable doubt about the convIcttons that obtaIned 

HIS ongmal reason for gOIng by Ms MelVIlle's home, he adVIsed me, was to see whether or not 

there was any ment to the State's apparent claim at tnal that Ms MelVille was hVIng In a 

relatIvely lush setttng With many matenal POSSesSIOns He went on however to tell me that he 

and two other Jurors had reasonable doubt about charges that were brought agamst Ms MelvIlle, 

one a Ms Prulpott and another Juror from Cahfornla He told me specIfically that he felt the 

other Jurors on the Side of convlctmg towards the end of the dehberatton process were hasshng 

and coercmg him and the other two Into changmg theIr vote Mr Kloster at one pomt after 

weakenmg deCIded to change hiS vote only because he felt the other two JUrors who were holdmg 

out would mamtam theIr posltton for at least a moment and try to gIve rum an opportumty to 

return to rus not gUIlty vote He was very surpnsed, he adVIsed me m our phone call, to find that 

as soon as he elected to change hiS vote that the other two Jurors, before there was even a chance 

for him to prOVIde any more mput, qUIckly gave m to the rnaJonty's posItIon 

Mr Kloster Will be submlttmg rus own separate affidaVIt which he wntes or edIts himself 

settmg forth hIS personal reflections on what he feels IS the unfaIrness of the delIberation process 

and the Irregulartty m the Jury proceedmgs that took place He now regrets allowmg coercIon of 
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the other Jurors to surrender his honest OpIniOn to acqUIt Ms MelvIlle He mentions to me that 

he has lost some sleep on at least a couple of mghts about the way the dehberatlon took place 

For the reasons set forth 10 this affidaVit, there IS ample basIS for the court to arrest 

Judgment or 10 the alternative to order a new tnal 

DATED thiS H day of Apnl, 2005 

ROBERT A SIMEONE, WSBA #12125 
Attorney for Defendant 

SUBSCRIBED AND SWORN to before me thiS I qAday of Apnl, 2005 • 

. State ~~on TARY PUBLIC 10 and fo the 
BRENDA L KELI!R S te of Washmgton, resldmg 

My AppoIntment EJpNtJull5. 2OOla-~ ....... '"'-"""'''''''''''''''-------

My Com~lsslon Exprres zltJ'~ ¥ 
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PATRICIA A CHESTER 
COUNTY ('LEnK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF STEVENS 

STATE OF WASHINGTON, 
PlamtIff, 

) 
) 
) 
) 
) 
) 
) 

NO 2005-1-00056-7 

VS DEFENDANT'S MEMORANDUM 
ON MOTION FOR NEW TRIAL 

PAULETTE M MELVILLE, 
Defendant 

I RELIEF REQUESTED 

Defendant requests that the court ilITest the Judgment and the convIction that obtamed 

agamst her lo the foregomg prosecutIon and in the alternatIve order a new tnal 

1 

2. 

IL ISSUES BEFORE THE COURT 

What Is The Standard Of ReVIew ApplIcable To A Defendant's MotIon 
For Arrest Of Judgment And In The AlternatIve For A New Trial? 

Is The Defendant EntItled To A New TrwlIn T/us Matter Where A 
Juror Alleges That HIS Vote To Convict Was Rendered As The Result 
Of CoercIon And That He Surrendered HIS Honest Op'nlon In So 
DOing? 

III FACTS 

The apphcable facts are set forth lo Defendant's MotIOn and lo the AffidaVIt of John 

Kloster on file In bnef, the Jury empanelled for Ms MelVIlle's prosecutIOn consIsted of three 

Jurors who were not persuaded to conVIct at a pomt late lOto the evenmg of the only day of theIr 

DEFENDANT'S MEMORANDUM ON MOTION FOR NEW TRIAL 

O(y~ 28 .' _'l.. 
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deliberatIon process One of the Jurors voung not gUIlty, John Kloster, later stated he felt 

harassed and coerced mto changmg hIS vote to guIlty By so domg, he surrendered hls honest 

behefthat Ms Melvllle's was not guIlty of all these charges as set forth m hIS AffidaVIt He was 

so bothered by hIS mvoluntary tum around that he took It upon hImself to VlSlt the home of the 

Defendant's parents that next mght so he could pass along an apology to Ms MelVille for thiS 
. 

mIstake He thereafter voluntanly Signed the AffidaVIt on file which IS made a part of thIS 

motion 

1. 

IV. ARGUMENT AND DISCUSSION 

Standard Of Review: Abuse Of Discretion 

The standard of review to be applIed by an Appellate Court In consIdenng the Tnal 

Court's grantmg or dental of a Motion for New Tnalls abuse of discretIOn State v Copeland, 

130 Wn 2d 244 (1996) 

Abuse of discretion IS shown where a court's deCISion IS 
manifestly unreasonable, or exercised on untenable grounds 
or for untenable reasons 

RIchards V Overlake Hosp Med Ctr, 59 Wn App 266, 271, 796 P 2d 737 
(1990), review demed, 116 Wn 2d 1014 (1991 

. As demonstrated below, there'ls ample cause to fmd Juror coerCIOn leadmg to prejudice 

to the Defendant As such, there IS good cause to grant a new tnal 

2. Juror CoercIOn 

As a part of a Monon for New Tnal Defendant must affirmatIvely show Juror 

mIsconduct The facts III thIS case are that Mr Kloster has testIfied by affidaVIt that 

That night when I was deliberating, as the day grew long, the 
diSpOSItion of those Jurors who wanted to convict Ms MelVille 
became very unpleasant At around 1030 pm the 
atmosphere was tense, almost unbearable I no longer felt I 
was participating In a collegial process Rather, I felt as 
though I was being coerced and harassed mto changmg my 
vQte from not gUilty to gUilty' My honest opinion was to 
acqUit Ms MelVille -

DEFENDANT'S MEMORANDUM ON MOTION FOR NEW TRIAL 
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He went on to say wIth regards to the delIberation that 

As It IS, It IS my belief that the JUry deliberations were 
Irregular and unfair I do not beheve Ms Melville was gUilty 
of some of the charges for which she was convicted 

Although the law With regards to JUry's resolution of dIsPUted factual Issues states that an 

adverse resolution does not provIde a baSIS for granting a new tna} because It IS the function of a 

JUry to weIgh eVIdence, this case nses to a hIgher level than mere JUry delIberatIOn State V 

Castro, 32 Wn App 559 (1982) Nor IS thIs merely a case where Jurors' thought processes mhere 

In the verdIct Castro, supra, State V StandIfer, 48 Wn App 121 (1987) The conduct ofMr 

Kloster's fellow Jurors here amounts to a duress that nses to a level where the Defendant's nghts 

to a faIr tnal were prejudIced See generally State v .Bnggs, 55 Wn App 44 (1989) Prejudice to 

the defendant as was the core of the dIScussIon In State v DuhaIme, 29 Wn App 842 (1981) 

where the Issue before the court was, mter alIa, whether or not Jurors' request to reSCind a vote 

on premeditatlon enbt1ed the defendant to a new tnal The holding In DuhaIme turns on the 

finding by the Supreme Court that reasons gIven by Juror Welch, who dunng the penalty phase 

ofthe case asked to res~md hIS vote on premedItation, dId not amount to Juror mIsconduct 

DuhaIme @ 857 

However, In the Instant tnal, the statement by Juror Kloster, totany unsolICited, IS that 

Juror coerCIOn and nothmg less was mvolved m hIS gIVing up hIS vote The Duhaune case made 

the dIstmctIon between thought processes whIch mhere m the verdict and the unacceptable 

delIberatIon that mvolved JUry mIsconduct Duhaime supra @ 858 

Indeed the facts of this case register more m the category of prejUdICe to the Defendant's 

nght to fau tnal rather than nnsgIvmgs or regret Mr Kloster had about hIS thought processes 

State v Corral, 92 Wn 2d 143 (1979) There the court saId the facts which Inhere In the verdIct 

Ie, the facts which relate to a Jurors motIve, mtent, behef or the effect of facts m a Jurors mental 

process, cannot be conSidered by the tnal court In grantmg a Motion for New Tnal The court 

went on to dISCUSS speCIfics of the case where a Juror reported that a baIhffhad a conversatlOn 

with Jurors that arguably could have Influenced theu verdict Corral @ 146 - 147 The Supreme 

Court saId In rulmg on a petltlOner's motion that the tnal court should have "attempted to 
-

dIscover what was saId by the balhff and examme the remarks for theIr pOSSIble prejudICial 

Impact" Corral @ 148, cltmg State v Chnstensen, 17 Wn App 922 (1977) The court went on 
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to say that such a procedure IS antIcipated by statute with regards to conversation between a JUry 

and a bailIff 

No such mqmry IS provided for by statute m the mstance case Rather, the court IS faced 

In this Instance wIth a Juror who has asserted that hIS honest OpInIOn was surrendered as a result 

of coercIOn CertaInly, m the Instance where a Juror, for example, threatened the hfe of another 

Juror Ifhts vote were not cast a certam way, such would be the basts for a findmg of Juror 

mIsconduct leadmg to prejudice agamst the defendant The thought processes m such an 

egregIOUS case would not "mhere In the verdIct" WhIle tms case does not mvolve such extreme 

facts, It IS somewhere beyond the realm of mere mtrospectIve workmgs ofMr Kloster's mental 

processes that caused hIm to gIve up hIS vote 

3. Crlmmal Rule 7.5 Calls For A New Trial In This Instance. 

Cnmmal Rule 7 5(5) requIres that the defendant be gIven a new tnal when the result was 

matenally affected by mIsconduct ofthe JUry The conduct of Mr Kloster's fellow Jurors here 

rose to the level of mIsconduct that entItles Defendant MelVIlle to a new tnal 

V. CONCLUSION 

Due to the extreme degree of megulanty In the way the remamder of the maJonty 

Imposed Its Will upon the descendmg voter, JUTor misconduct has occurred m these dehberatIons 

have prejudiced Ms MelVille's nght to a fair tnal Under such CIrcumstances a new tnal must be 

granted 

Respectfully submitted thiS Day of May, 2005 

ROBERT A SIMEONE, WSBA #12125 
Attorney for Defendant 
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PATRICIA A CI1ES1rFl 
GOUlln CLEHK 

IN THE SUPERIOR COURT OF THE STATE OFWASmNGTON . 
4 i. • • 

Co '\ , 

IN AND FOR THE COUNTY OF STEVENS 

) 
STATE OF WASHINGTON, ) Cause No 2005-1-00056-7 

P lamtlff, ) 
) MOTION & AFFIDAVIT FOR RECUSAL OF 

vs ) JUDGE ON SHORTENED NOTICE 
) 

PAULETTE M MELVILLE, .) 
Defendant ) 

L MOTION 

COMES NOW the Defendant Paulette MelVIlle and requests that the Honorable Rebecca 

Baker, Judge recuse herselffrom any further proceedmgs m thIS matter 

FURTHERMORE, Defendant requests that tlus motIOn be heard on shortened nonce 

II. BASIS 

THIS MOTION IS based upon the record and file herem, the sub-jomed AffidaVit of Robert 
I 

A SImeone and upon the I;\ccompanymg Memorandum of Defendant 

. DATED tlus.-!L day of July, 2005 

ROBERT A SIMEONE, WSBA#12125 
Attorney for Defendant 
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III. AFFIDAVIT OF ROBERT A. SIMEONE 

ROBERT A. SIMEONE, bemg fIrst duly sworn under oath deposes and states as follows 

I submit thls affidavIt that at Defendant's request that the Honorable Rebecca Baker, Judge 

3 recuse herself from any further proceedmgs m thIs cause 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

25 

26 

27 

28 

29 

30 

Ms MelVIlle brought to my attentlOn that a sentencmg heanng mvolvmg her daughter 

Amanda Dahlen occumng on March 24, 2005, may have eVIdenced preJudlce agamst her or at least , 
a strong appearance of an unfrurness that would preVaIl 10 any future proceedmgs over wluch Judge 

Baker may preSIde In follow-up to her request for actIOn, I obtained a copy of the recordmg of that 

proceedmg In pertment part, comments that could 1Ofe~. a predIsposltIon agrunst her In the record 

are found at 12 06 00 - 12 06 20 and 12 09 48 - 12 10 32 The court's comments 10 those sectlOns 

read as follows 

120600 
It sounds' as though you have had ~m~ ~ery poor mfluences upon 
you as you were growmg up You no doubt love your mother and ' 
you have tIes to her and always WIll It's gomg to be really hard for 
you to fInd your way out of a hfestyle that you have been really 
traIned to he mit's go1Og to take some senous changes 

120940 
You probably have the optIOn of choosmg to go back and lIve Wlth 
your mother If she IS not 10 pnson That IS a path that I can predict • 
for you IS go1Og to be gettIng you back to pnson m no tIme Maybe 
not her but you Maybe she WIn not have aconvlcnon on thIS 
pendmg charge I don't know how that IS go1Og to pan out We'll 
find out In a couple weeks But, whether she has a conVlcnon or 
doesn't based on what's been.outl1Oed here, It's not a pretty SIght for 
your future If you go back to that lifestyle So you've gotta make 
some very senous ch make those senous changes find some 
people that are gomg to be supportIve to you m a clean and sober 
lIfestyle 

DATED thls~dayofJuly, 2005 

ROBERT A SIlvfEONE, WSBA #12125 
Attorney for Defendant 
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. 
UBSCRIBED AND SWORN to before me tins '" day of 9-;,/ . 2005 

I _ ~ ,\ j. , .' .~" (0 

.e~~ ~ 
J'I'L&' . ~ .. 

_ NOTARY PUBLIC In and for the r'-.. ............ ~-........... --.. --6.111--... ,state ofWashmgton, resldmg 
Notary PubIc 

Stot.ot~ 
My Appou, BRENDA L KEltER 

fment~. Jul 14 2008 

t at~ 

My CommIssIon Expires 7) s/ar . 
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PATRICIA A CHESTER 
90UJlTr CLfRK 

)" ~.: . .' ~ ) . 
L J , ~ ~ ~ 

\ , 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF STEVENS 

I . . 

STATE OF WASHINGTON. 
) 
) 
) 
) 
) 
) 

NO 2005-1-00056-7 
PlaIntIff. 

vs 

PAULETTE M MELVILLE, 

MEMORANDUM IN SUPPORT OF MOTION 
FOR RECUSAL OF JUDGE 

________ ~D~e~fu~n~d~an~t ________ .) 

I. 

In State v Grelff, 141 Wn 2d 910 (2000), law was Cited that multIple errors, even If 

harmless wIll reqUIre a new tnal where the cumulatIve effect of errors senously Impugn a 

defendant's nght to a faIr tnal .Grellf @ 141 Wn 2d 910, 929 (2000) 

An appellate court WIll reVIew a tnal court's deCISion denYing a motIon to recuse for an 

abuse of dIscretIon Smah V Rebr process Coq> , 113 Wn App 306. 340, 54 P 3d 665 (2002) 

A judge should dISqUalIfy hImself from proceedmgs In which hiS 'lmpartlahty might reasonably 

be questloned' CJC 3(D)(1) ThIs Includes Instances where 'the judge has a personal bIas or 

prejudice concernmg a party. or personal knowledge of dIsputed eVidentIary facts concermng the 

proceedmg' CJC 3(D)(1)(a) Whether a judge's tmparhahty might reasonably be questioned { 

depends on whether a reasonable person WIth knowledge of the relevant facts would conclude 

that all partIes obtamed a faIr, Imparbal, and neutral hearmg Sherman v State, 128 Wn 2d 164, 

206,905 P 2d 355 (1995) 

A judge IS presumed to perfonn her functIOns regularly and properly, WIthout bIas or 

prejudIce Jones v Halvorson-Berg, 69 Wn App 117, 127, 847 P 2d 945, review demed, 122 

Wn 2d 1019 (1993) A party allegmg JudICIal bIas must support the claIm WIth eVidence of the 
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udge's actual or potential bIas State v DOIDmguez, 81 Wn App 325, 328-29, 914 P 2d 141 

(1996) 

An unpublIshed OpIniOn, State v DeGroff, 307 SA-8-ll suggested that defense counsel's 

faIlure to make any record of the comments of the Judge In that case would have constituted 

Inadequate profe~slOna1 repres~nta!lon, the court notmg that In sltuatJOllS ~here Impropnebes 
.. , I If' .... 

occur off the record tnal counsel should tlmely object to them on the record State y Tones, 70 

Wn 2d 591 (1967), State V SlllhYan , Wn App 167 (1993) 

Washmgton Supreme Court has held that where ex parte contacts occur In the presence of 

a thIrd party, those contacts are to be revIewed under, a constItutIOnally harmless error analYSIS, a 

lower standard from an appellant's stand POInt State v Cal!gnD , 99 Wn 2d 501, 509 (1983) 

WhIle thIS IS not a case where ex parte contacts are even vaguely suggested, Defendant does 
I, ,...) If,... ~ ~ \.' 

.. _.. ., J • of' .. t' 

contend that the same standard of reVIew, 1 e, constltuhonallyhannless error, would apply here 

The Defendant must first at least raIse the possIbIhty of prejudIce before the State bears 

the burden to show that commUniCatIons complamed of dtd not contnbute to the verdIct 

obtaIned State y BourgeOIS, 133 Wn 2d 407 (1997), Cahg]lD, supra @ 509 Once the potentIal 

for prejUdICe IS shown, the State bears the burden of showmg that the error was hatmless beyond 

a reasonable doubt BonrgeOls @ 407 ThIS IS an extremely hIgh burden for the State to meet for 

even 

The appearance of bIas or prejudIce can be damagIng to 
public confidence In the adminIstratIon of JustIce as would be 
the actual presence of bias or prejudIce 

State y Dugan, 196 Wn App 346, 354, (1999) 

The effect of an error wIll requITe a new tnal where accumalted and effectIve errors 

senously Impugn Defendant's nghtto a faIr tnal State Y Grelff, 141 Wn 2d 910,929 (2000) If 

the mtegnty and relIabIlIty of the proceedtngs, mcludmg MotIOn for New TnaI, and the State's 

MotIon to Deny Appeal Ball are put In questIon to such an extent that a revIewIng In court IS 

unable to say beyond a reasonable doubt that the court was not preJudIced, then the Judge should 

recuse hIm or herself and the matter be aSSIgned to a new Judge 
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II. CONCLUSION 

Wherefore the Defendant requests that the Honorable Judge Rebecca Baker recuse herself 

nd that thIS matter be assigned to a new Judge for further proceedmgs mcludmg Defendant's 

otlOn for ReconSIderatIon of her MotIOn for New Tnal, sentencmg If necessary, and State's 

ppeal Ball DenIal MotIOn 

DATED tms ~ay of July, 2005 

-. , 

ROBERT A SIMEONE, WSBA #12125 
Attorney for Defendant 

.' . 

: 
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