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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF 
ERROR. 

1. Whether the defendant waived the issue of a double 
jeopardy violation where he failed to propose a "separate 
and distinct act" instruction himself, and whether, assuming 
that issue was preserved for appeal, the jury was properly 
informed that it was required to find a "separate and distinct 
act" for each count where the State properly elected the acts 
upon which each count was based. 

2. Whether the defendant has failed to meet his burden of 
showing prosecutorial misconduct or that the unchallenged 
argument was flagrant and ill-intentioned. 

3. Whether the trial court properly admitted the testimony of 
Arnold-Harms, and, though the issue was not preserved for 
review, the testimony of Reed-Lyyski, where such 
testimony did not constitute improper opinion testimony on 
the veracity of the victims. 

4. Whether the trial court properly admitted the testimony of 
Arnold-Harms and Breland as expert testimony under ER 
702. 

5. Whether the trial court properly admitted testimony 
regarding statements made by Co. N. and Ca. N. to 
Breland, Mulligan, and Harris, as statements for purposes 
of medical diagnosis or treatment under ER 803(a)(4), and 
whether the defendant failed to properly preserve the issue 
with respect to Mulligan and Harris. 

6. Whether the sentencing court properly imposed conditions 
of community custody, with the possible exception of 
conditions 26 and 27 of Appendix H. 
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B. STATEMENT OF THE CASE. 

1. Procedure 

On August 6,2007, Sean Patrick Ryan, hereinafter referred to as 

"defendant," was charged by information with four counts of first-degree 

child rape, listing Ca. N. as the victim, and two counts of second-degree 

child rape, listing Co. N. as the victim. CP 1-3. 

The court called the case for trial on April 14,2008, and heard 

motions in limine. RP 1,5-56. 

A hearing was held to determine the admissibility of child hearsay 

statements made by Ca. N. and Co. N. under RCW 9A.44.120. RP 59-

232, At that hearing, the State called Ca. N., RP 59-91, Co. N., RP 91-126, 

Samuel Nelson, RP 126-62, Michelle Breland, RP 175-208, Keri Amold­

Harms, RP 208-22, and the parties argued the admissibility of the 

statements. RP 222-28. The trial court thereafter ruled such statements 

admissible with some redactions. RP 228-32. 

The parties selected a jury, RP 246-49, and the State gave its 

opening statement on April 16, 2008. RP 249. 

The defense moved to exclude testimony from Breland that Ca. N. 

and Co. N. were sexually abused if her examination showed no physical 

injuries whatsoever. RP 249-50. The deputy prosecutor indicated that he 

did not anticipate asking that question. RP 250. 
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The State called Pierce County Sheriffs Deputy Christopher Todd, 

RP 257-67, Bettye Craft, RP 268-93, and Dr. Jeffrey Blake, RP 294-342. 

The defendant moved to exclude testimony from Arnold-Harms 

regarding her training and interview techniques and the court denied that 

motion. RP 344-52. 

The State called Keri Arnold-Harms, RP 352-74, 383-88. During 

direct examination of this witness, the defendant moved for a mistrial 

because of testimony concerning memory. RP 376-77. That motion was 

denied. RP 377. 

The defendant moved to exclude testimony by Breland that 

findings of no physical injury were still consistent with sexual abuse. RP 

389-94,396-97. The court denied the motion. RP 395,397. 

The State then called Michelle Breland, RP 404-61, Samuel 

Nelson, RP 465-562, and Ca. N., RP 566-89, 593-623. 

At the conclusion of Ca. N.'s direct examination, the defendant 

moved to dismiss under Crawford, but that motion was denied. RP 589-

93. 

The State then called Co. N., RP 624-740, Natalie Wilson, RP 744-

63, Phoebe Mulligan, RP 782-804, Carlin Harris, RP 854-70, and rested. 

RP 870. 
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The defendant called Pierce County Sheriff s Department 

Detective Michael Ames, RP 871-83, Darren Bryant, RP 883-95, George 

Lummus, RP 901-43, Precious Wright, RP 944-57, Eric Wright, RP 957-

83, Julia Lynn Horton, RP 983-95, Pheoebe Mulligan, RP 1022-35, Carlin 

Harris, RP 1035-42, Nancy Austring, RP 1043-59, Myra Louise Johnson, 

RP 1066-76, Jem1ifer Lynn Trueit, RP 1076-85, Dem1i Nelson, RP 1086-

1232, 1238-1400, and Mary Powers. RP 1518-36. The defendant then 

testified. RP 1401-72, 1480-1518. 

The defense rested on May 6, 2008, and the State called Billie 

Reed-Lyyski, RP 1544-73, and John Maier, RP 1577-91, in rebuttal. 

The parties discussed the proposed jury instructions on May 6 to 7, 

2008, RP 1595-1610, 1618-23, and the court took formal exceptions to 

those instructions. RP 1623-25. The court instructed the jury on May 7, 

2008. RP 1625-26. 

The parties gave closing arguments on May 7, 2008. RP 1626-77 

(State's closing), 1679-1714 (defense closing), 1714-42 (State's rebuttal). 

On May 12,2008, the jury returned verdicts of guilty as charged to 

first-degree child rape in counts I, II, and IV, and guilty as charged to 

second-degree child rape in count V. RP 1755-59; CP 110-11, 113-14. 

The jury did not reach a verdict on counts III and VI. RP 1755-56; CP 

112, 115. 
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On September 14,2009, a competency hearing was held after the 

defendant attempted suicide in the jail and subsequently underwent 

competency evaluations. 09114/09 RP 3-103. The defendant was found 

competent. 09/30109 RP 104-13; RP 1762. 

On November 6, 2009, the defendant was sentenced to 260 months 

to life in total confinement on counts I, II, and IV, and to 210 months to 

life in total confinement on count V, community custody for life, no 

contact with the victims, completion of a psychosexual evaluation and 

treatment, and payment of restitution and legal financial obligations. RP 

1781-82; CP 282-99; 233-35. 

The defendant filed a timely notice of appeal on December 4, 

2009. CP 282-99. Cf RP 1782-83. 

2. Facts 

Samuel Nelson testified that he had two daughters, Ca. N., who 

was nine years of age, and Co. N., who was thirteen at the time of his 

April 21, 2008, testimony. RP 466; RP 567-69; RP 625-26. 

On July 27,2007, the girls were living with their mother, RP 476, 

but visiting Samuel Nelson. RP 480-81. While visiting, Ca. N. told 

Samuel that the defendant was hurting them. RP 481-82,575. Samuel 

asked them how the defendant was hurting them, but Ca. N. was very 
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hesitant to respond. RP 482. She finally repeated that "he's hurting us," 

and simultaneously placed the open palm of her hand from her stomach, 

and down over her "private parts." RP 482. Ca. N. then said, "you 

know?" RP 482. 

Ca. N. testified that the defendant touched her number one spot 

with his hand and that he touched her "[n]umber two" spot with his "his 

number one spot." RP 596. She testified that he put his number one in 

her number two, RP 613, that it would hurt and that, sometimes, she 

screamed when he did it. RP 606. Ca. N. testified that her number one 

spot was for "[g]oing pee," that her number two spot was for "[g]oing 

poop," and that boys' number one spots differed from those of girls. RP 

595. She testified that he touched her with his number one spot more than 

once. RP 596. Ca. N. testified that, aside from spanking her "once -three 

times," there was nothing else that the defendant did to her that she did not 

like. RP 618-19. 

Co. N. testified that she was thirteen years of age, RP 625, and 

liked the defendant when he moved in with her mother. RP 636. She 

testified that he started touching her in her "private parts," "between my 

legs." RP 641-44. The defendant later began making Co. N. take off her 

clothes before he touched her vagina and with his fingers. RP 644-46. 

The defendant would actually place his fingers inside of both her vagina 
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and her anus. RP 645-46. The defendant tried to place his penis inside of 

Co. N.'s vagina and anus. RP 647. 

She testified that this sometimes hurt and that the defendant would 

rub petroleum jelly, or Vaseline, on her private parts or put it on his 

fingers so it did not hurt. RP 651-52, 714-15. Co. N. testified that "we 

would be going through a lot of that [i.e., petroleum jelly]." RP 652. Co. 

N. also saw the defendant touch Ca. N. in her private parts. RP 650. 

Co. N. testified that she did not disclose what the defendant was 

doing because she was worried that he would be incarcerated and that her 

mother would be upset. RP 654-55, 718, 724. She said that the defendant 

gave her money, ice cream, and candy not to tell. RP 656. Co. N. testified 

that no one told her or her sister what to say in the disclosures they 

eventually made. RP 663-65, 669 

Samuel was shocked by the disclosure and called his mom and 

sister for support. RP 484, 746-47. See RP 575, 659. With the help of his 

sister, Natalie Wilson, he took the girls to Mary Bridge Children's 

Hospital. RP 485. On the way to the hospital, both Wilson and Samuel 

told the girls to tell the truth. RP 747-48. Nobody told the girls what to 

say beyond that. RP 747-48, 751-52. Samuel reported to hospital staff 

what the girls had told him and a doctor perfomled an examination. RP 
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486-87. Samuel stepped out of the room at one point, away from the girls, 

and told a sheriffs deputy what happened. RP 487-88. 

Samuel also scheduled appointments for the girls at the Child 

Abuse Intervention Department (CAID). RP 490; RP 580. Samuel 

testified that he could not hear the interviews which the girls gave, and did 

not tell them what to say. RP 493-94. See RP 580. He also indicated that 

he did not discuss with the girls what they should say during the medical 

examination at the CAID. RP 495. In fact, he was not even in the 

building at the time that Breland examined the girls. RP 496. 

Ca. N. had nightmares, experienced fear, and insisted that all the 

doors be locked. RP 504. Co. N. experienced anger, fear, and frustration 

and also suffered some nightmares. RP 504. The girls were placed in 

counseling to help cope with the abuse. RP 497-504; RP 580-8l. 

After the girls began counseling, they made additional disclosures 

regarding, among other things "positions" and use of a pillow during the 

abuse. RP 504-05. 

After the disclosures were made, custody of the girls was 

transferred to SanlUel, RP 505-06. Apparently Denni Nelson, the girls' 

mother, signed a civil agreement allowing Samuel such custody. RP 506. 

Ms. Nelson saw them only once thereafter, at the request of a guardian ad 

litem, despite the fact that there were no legal restraints on her visiting the 
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children. RP 508-10. See RP 672-73. Both girls regularly stated that they 

missed their mother and that they wanted to see her, RP 510, RP 582-83, 

589,672-74,762-63, 794-99, 1027-29, even though they complained 

about her getting angry and hitting them. RP 542, 601-02. Co. N. denied 

that she was making the allegations up to live with her dad, and testified, 

"I love them both. 50/50 .... So I like to see them equally." RP 674. Co. 

N. told counselor Mulligan that her biggest concern was that her mother 

might be being hurt. RP 1028-29. 

Prior to the girls coming to live with their father, they had not had 

regular medical or dental care. RP 511-12, 675-76. Co. N. testified that 

she had to have ten teeth extracted and three filled after coming to live 

with her father. RP 676. Ca. N. had stomach pain, nausea, blurred vision, 

and intense headaches after coming to live with her father. RP 513. Ca. 

N. had also reported to her sister that "she was bleeding in her private 

parts." RP 661. 

At about 1:45 a.m. on July 27,2007, Pierce County Sheriffs 

Deputy Christopher Todd arrived at Mary Bridge Childrens' Hospital to 

investigate a possible sexual assault. RP 260-62. He was told that two 

female children were reporting that their mother's live-in boyfriend was 
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sexually assaulting them. RP 263. Deputy Todd met with Samuel Nelson, 

the girls' father, and had him complete a handwritten statement. RP 263-

66. 

Dr. Jeffrey Blake, a specialist in pediatric emergency medicine, 

who worked as an attending physician at Mary Bridge Children's 

Hospital, examined the girls on July 26, 2007. RP 294-302. Blake agreed 

that "it is possible to have abuse and not have injury or apparent injury," 

and that he would not expect to see any sort of injury to the hymen from 

digital penetration, and sometimes, none from intercourse. RP 315-19, 

323-24. Dr. Blake also testified that the use oflubrication, such as baby 

oil or Vaseline, would decrease the probability of trauma from abuse. RP 

337-38. 

Blake testified that Ca. N. had a bladder infection, and that she 

complained of painful urination which may have been caused by external 

skin inflammation. RP 315-17. Such an infection and injury could be 

related to a sexual assault. RP 321. 

Keri Arnold-Harms testified that she works as a child interviewer 

and completed training conducted by Harborview Medical Center in an 

interview technique commonly referred to as the "funnel technique." RP 

353-65. She testified that this technique begins with very broad, very 

open-ended questions, which provide the child no information and simply 
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request a narrative response. RP 355-56. The interviewer will then ask 

"focus" questions designed to limit the subject matter while remaining 

open-ended. RP 356. She stated that through this technique, the children 

provide the information and the interviewer simply asks clarifying 

questions to find out what they mean. RP 357. 

Amold-Ham1s testified that she interviewed both Ca. N. and Co. 

N. on August 2,2007, and that these interviews were recorded on DVD. 

RP 366-74. Co. N. was emotional during her interview and cried at least 

once. RP 372. The DVD recording of Ca. N.'s interview was admitted 

and played for the jury. RP 374, 384-85. 

Michelle Breland, a pediatric advanced nurse practitioner at Mary 

Bridge Children's Hospital in the Child Abuse Intervention Department, 

RP 404, testified that she had completed a master's degree in nursing, and 

specialized training in pediatric sexual assaults. RP 406-11. Breland, who 

is familiar with the academic literature regarding sexual assault, testified 

that the genital area tends to heal very quickly and often heals completely. 

RP 411-15. Breland testified that it is very rare to find an anal injury in an 

abused child, noting that one study found that only "around one percent of 

kids who have been sexually abused have anal findings." RP 416. She 

indicated that she has seen around 2,000 child patients complaining of 
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sexual abuse, but that only one of those children had injury to the anus. RP 

424-25. 

Breland testified that she examined both Ca. N. and Co. N. 

separately on August 7,2007. RP 428. Their father, Samuel Nelson was 

not present. RP 431. When Breland asked Co. N. if she knew why she 

was there, Co. N. replied, "because I was sexually assaulted" by the 

defendant. RP 434. Co. N. stated that "[h]e would do it to my bottom, not 

down in my privates," RP 437, and verified that what she had told Amold­

Harms was true. RP 435-36. Co. N. told Breland that "[w]hen he did it to 

me, it would hurt for a while because he would stretch my skin," but that 

"[t]he pain would go away in like two minutes." RP 436. She said that 

the defendant last did this two her, a couple of weeks before Breland's 

examination of her. Breland did not find injuries or healed injuries during 

her genital examination of Co. N. RP 437-38. 

When asked if she understood why she was seeing Breland, Ca. N. 

said, "Because my dad told me." RP 439. Breland then explained to Ca. 

N. that she was there for a check up. RP 439. When asked if there was 

anything bothering her that day, Ca. N. replied, "I miss my mom, since I 

can't talk to her." RP 439. Ca. N. subsequently reported that the 

defendant "got on me." RP 440. When asked if the defendant had ever 

done anything to hurt her body, Ca. N. replied, "Yes, my privates," and 
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later pointed to her genital area and her bottom as her privates. RP 440. 

When asked if she had ever noticed anything different about her body after 

something happened with the defendant, Ca. N. stated, "bleeding." RP 

440. She said, "it hurt to go poop and sometimes it stings when I go pee." 

RP 440. During her genital examination of Ca. N., Breland did not see 

any injuries. RP 441. During the anal examination, she did find an "anal 

tag," which can be a normal finding. RP 441, 446-47, 453-53. 

Breland testified that she would expect the vaginal examination of 

a child who suffered digital penetration more than two weeks prior to that 

examination to be normal, and the hymenal tissue to be ample. RP 459-

60. She testified that penetration of the vagina will not always injure the 

hymen and that the hymen may be penetrated without any injury 

whatsoever. RP 460. Breland further testified that she would expect to 

see a normal anal examination even after anal penetration where such 

penetration occurred more than two weeks before the examination. RP 

460. 

Phoebe Mulligan, who works for Comprehensive Mental Health 

and the Child Advocacy Center, provides mental health assessments and 

treatment for children who have reported sexual abuse. RP 783. Mulligan 

saw both Ca. N. and Co. N. RP 788-89. Both girls were referred to her on 
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August 2,2007, and she saw both on August 9. RP 790. They indicated 

that an adult had touched her "private sexual body parts," RP 792. 

Carlin Harris testified that she was a mental health counselor who 

provided counseling for both Ca. N. and Co. N. RP 854-57. Co. N. 

indicated that she understood she was in counseling with Harris because, 

she "got hurt by my mom's boyfriend," and suffered both physical and 

sexual abuse. RP 858-59. Co. N. indicated that it had started a couple 

years before, RP 859, and that the defendant touched her vaginal area with 

his hands and his penis. RP 861-62. 

Denni Nelson, the defendant's former fiancee and victims' mother, 

testified that she had both baby oil and Vaseline in her residence at the 

time that the defendant lived with her and her children, but indicated that 

she was only aware of one jar of Vaseline. RP 1144-45. She testified that 

she never found the defendant doing anything inappropriate with the girls, 

RP 1154, but that there were times that he would be alone with them. RP 

1148-49, 1329-30. Ms. Nelson testified that she demanded "complete and 

total respect and obedience" from her children, and that she "was a pretty 

hard mom," who had gotten out of control" with her daughters. RP 1154-

56. She admitted that she had never taken either girl to the doctor or the 

dentist. RP 1311-15. She testified that her daughters never confided in her 

that the defendant had touched them inappropriately. RP 1154-55, 1221. 
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The defendant testified that he had not had "any kind of 

inappropriate sexual contact" with either Co. N. or Ca. N. the night before 

they went to stay with their father. RP 1469. He also denied putting a 

finger or his penis in Co. N. 's "private parts," having her perform oral sex 

on him, or having sexual contact with Ca. N. RP 1470-71. However, he 

indicated that, while he was working, he had as much contact as possible 

with Co. N. and Ca. N. RP 1435. After he started going to school at 

Clover Park Technical College, he testified that, he "absolutely" had times 

when he was alone with the girls. RP 1441, 1470, 1496-1507. 

C. ARGUMENT. 

1. THE DEFENDANT WAIVED THE ISSUE OF A 
DOUBLE JEOPARDY VIOLATION BY FAILING TO 
PROPOSE A "SEP ARA TE AND DISTINCT ACT" 
INSTRUCTION AND, EVEN IF THAT ISSUE HAD 
BEEN PRESERVED, THE JURY WAS PROPERLY 
INFORMED THAT IT WAS REQUIRED TO FIND A 
"SEP ARA TE AND DISTINCT ACT" FOR EACH 
COUNT BECAUSE THE STATE PROPERLY 
ELECTED THE ACTS UPON WHICH EACH COUNT 
WAS BASED. 

The double jeopardy clause of the Fifth Amendment to the United 

States Constitution provides that no person shall "be subject for the same 

offense to be twice put in jeopardy oflife or limb." U.S. Const. Amend. 

V. It applies to the states through the due process clause of the Fourteenth 
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Amendment. State v. Wright, 165 Wn.2d 783,801,203 P.3d 1027 (2009) 

(citing Benton v. Maryland, 395 u.s. 784, 794, 89 S. Ct. 2056,23 L. Ed. 

2d 707 (1969)). The Washington State Constitution similarly mandates 

that no person shall "be twice put in jeopardy for the same offense." Wn. 

Const. Art. I, sec. 9. Washington's double jeopardy clause "offers the 

same scope of protection as its federal counterpart." State v. Adel, 136 

Wn.2d 629,632,632,965 P.2d 1072 (1998) (citing State v. Goeken, 127 

Wn.2d 95, 107,896 P.2d 1267 (1995)). The right to be free from double 

jeopardy protects a defendant, from among other things, "multiple 

punishments for the same offense." State v. Borsheim, 140 Wn. App. 

357,366, 165 P.3d 417,421 (2007). However, "[t]he double jeopardy 

clause does not prohibit the imposition of separate punishments for 

different offenses." State v. Noltie, 116 Wn.2d 831,848,809 P.2d 190, 

201 (1991). 

"[I]f it is not manifestly apparent to a criminal trial jury that the 

State is not seeking to impose multiple punishments for the same offense, 

the defendant's right to be free from double jeopardy may be violated." 

Borsheim, 140 Wn. App. at 367 (emphasis added). In a case in which the 

State did not elect the acts upon which it was relying for conviction, 

Division 1 of this Court held that "in sexual abuse cases where multiple 

identical counts are alleged to have occurred within the same charging 
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period, the trial court must instruct the jury 'that they are to find 'separate 

and distinct act' for each count." Id. (quoting State v. Hayes, 81 Wn. App. 

425,431,914 P.2d 788 (1996)). 

In the present case, although the defendant argues that the trial 

court violated his rights against double jeopardy by failing to give an 

instruction that the jury "had to rely on separate and distinct incidents for 

each conviction," Brief of Appellant, p. 30, he waived this argument by 

failing to propose such an instruction below. 

Proposed jury instructions must be served and filed when a case is 

called for trial, CrR 6.l5(a), and "[n]o error can be predicated on the 

failure of the trial court to give an instruction where no request for such an 

instruction was ever made." State v. Kroll, 87 Wn.2d 829,843,558 P.2d 

173 (1977); State v. Lucero, 140 Wn. App. 782, 787, 167 P.3d 1188 

(2007)(quoting McGarvey v. City of Seattle, 62 Wn.2d 524,533,384 P.2d 

127 (1963), for the proposition that if a party fails to propose a desired 

jury instruction, that party "cannot predicate error on its omission."); RAP 

2.5(a). Indeed, in a context similar to that on review, the Supreme Court 

held that defendant's failure to request an instruction informing the jury 

that it must unanimously agree on the same criminal act for conviction on 

each charge, did not waive the issue on appeal only because defendant 

"made a proper motion before the trial court, fully apprising the court of 
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his argument and its legal basis." State v. Petrich, 101 Wn.2d 566,571-

72,683 P.2d 173 (1984). 

In the present case, contrary to CrR 6.15(a), the defendant refused 

to propose any jury instructions of his own, and instead told the trial court 

that he "would just be making objections to the State's proposed 

instructions." RP 1595. The defendant then objected to the State's 

proposed jury instructions 7,8,9, and 10, as creating a "Petrich problem" 

and "also in theory a double jeopardy problem because they are all exactly 

the same." RP 1599; CP 50-80. Proposed Instructions 7,8,9, and 10 

were "to-convict" instructions pertaining to counts I, II, III, and IV. CP 

50-80; Appendix A. The defense attorney, however, refused to propose 

instructions of his own. RP 1602. 

The deputy prosecutor and the court tried to formulate new 

instructions to meet the defendant's objections. RP 1600-03. However, 

the defense attorney indicated that he continued to object to the proposed 

instructions and expected to object to any instruction modified based on 

his objection. RP 1603. The deputy prosecutor then again asked if the 

defense attorney was proposing his own instruction, and the defense 

attorney again, refused to do so. RP 1603-04. The court indicated that it 

was "[ c ]ertainly open to other suggestions," but the defendant refused to 

provide any. RP 1604. 
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The defendant also objected to proposed instructions 17 and 18, 

which were the State's proposed Petrich instructions. RP 1608. The State 

agreed to make changes to these instructions, RP 1608, but the defendant 

continued to object to them even after the changes were made. RP 1623-

24. The defense attorney did not propose an instruction of his own. RP 

1620. 

Ultimately, the deputy prosecutor stated that "the Petrich 

instruction [which] has been proposed and accepted by the court, is 

obviously sufficient under the case law in conjunction with the oral 

arguments that I will be making" such that it would be unnecessary to add 

"to wit" language to the to convict instructions. RP 1619-20. 

The defense attorney simply objected and did not propose an 

alternative. RP 1620. 

The court noted that the defense was "not very helpful," and ruled 

that he would instruct using the originally proposed to-convict instructions 

and the modified Petrich instructions. RP 1620-21. 

The defendant then took formal exception to instructions 7 and 13, 

the modified Petrich instructions, and instructions 8 through 11 and 14 

through 15, the to-convict instructions, without ever requesting any 

instructions of his own. RP 1623-24. 
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The defendant now argues that the trial court should have given an 

instruction which stated that the jury must "find 'separate and distinct 

acts' to support each conviction." Brief of Appellant, p. 28-35. However, 

he never proposed such an instruction at trial, despite repeated requests 

from the State and trial court to propose instructions. See RP 1595, 1602-

04, 1620-21. Because a party which fails to propose a desired jury 

instruction, "cannot predicate error on its omission," Lucero, 140 Wn. 

App. at 787, the defendant has waived the issue of whether the trial court 

erred in failing to instruct the jury that it must find 'separate and distinct 

acts' to support each conviction. See Kroll, 87 Wn.2d at 843; McGarvey, 

62 Wn.2d at 533. Cf State v. Corbett, 158 Wn. App. 576, 591-92,242 

P.3d 52 (2010). 

In Petrich, which dealt with jury unanimity, the defendant failed to 

request an instruction informing the jury that "it must unanimously agree 

on the same criminal act for conviction on each charge." Petrich, 101 

Wn.2d at 571. The Supreme Court held that defendant's failure to request 

such an instruction did not waive the issue on appeal only because the 

defendant "made a proper motion before the trial court, fully apprising the 

court of his argument and its legal basis." Petrich, 101 Wn.2d at 571-72. 

No such motion was made by the defendant in this case. Indeed, despite 

requests for guidance from the court, the defendant presented no legal 
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authority, made no motion, and requested no jury instruction of his own. 

See, RP 1595-1626. 

Because "[ n]o error can be predicated on the failure of the trial 

court to give an instruction where no request for such an instruction was 

ever made," Kroll, 87 Wn.2d at 843, the defendant waived the issue of 

whether the trial court erred in failing to instruct the jury that it must find 

separate and distinct acts to support each conviction. See RAP 2.5(a). His 

convictions should, therefore, be affirmed. 

Even had the defendant not waived the issue, the jury was properly 

informed that it was required to find a "separate and distinct act" for each 

count because the deputy prosecutor, during closing argument, elected the 

acts upon which each count was based. 

The Supreme Court has held that "[t]he State may, in its 

discretion," either rely on a jury instruction or "elect the act upon which it 

will rely for conviction." Petrich, 101 Wn.2d at 572; State v. Kitchen, 

110 Wn.2d 403, 411, 756 P.2d 105 (1988); State v. Noltie, 116 Wn.2d 

831,843,809 P.2d 190 (1991). 

Although Petrich was decided in the context of insuring jury 

unanimity rather than avoiding double jeopardy, this is a distinction 

without a difference. The State certainly could not elect to rely on one act 

for conviction for purposes of jury unanimity, and another for purposes of 
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double jeopardy. Once it has elected that a specific act pertains to a 

specific count, which it is clearly permitted to do for purposes of jury 

unanimity, that same act must pertain to the same count for purposes of 

double jeopardy. Therefore, once the State makes a sufficient election, it 

makes "manifestly apparent to a criminal trial jury that the State is not 

seeking to impose multiple punishments for the same offense," and the 

defendant's right to be free from double jeopardy is protected. See 

Borsheim, 140 Wn. App. at 367. 

In the present case, during the trial court's discussion of jury 

instructions, the State informed the court and defense counsel that it 

intended to rely on such an election in its closing argument. RP 1619-20. 

In that closing argument, the deputy prosecutor then explicitly elected the 

acts upon which the State was relying for conviction in counts I through 

IV, stating that the defendant was 

Charged with four counts and the way it's broken 
down is pretty simple. Ca[. N.] told you on both DVD and 
on direct examination that Mr. Ryan stuck his penis in her 
anus in her bedroom, right? That's Count I, in the 
bedroom. Count II, on the couch. Right? Did not he do it 
on the couch? Count III, in the mom's room. And then 
Count IV, Count IV is for the instance that she described 
in her bedroom right before she went to go see her dad 
when she was eight years old. She said, "Mr. Ryan gagged 
me with it." Right? Her word, "He gagged me with it." 
And Keri said, "What are you talking about? What do you 
mean he gagged you with it?" "You know, he gagged me 
with it." She said, "I don't know. What do you mean by 
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that?" "He shoved it in and gagged me with it." 
And she says, "You are saying he gagged you. 

What are you talking about?" She said, "His number one. 
He stuck his number one inside my mouth with nothing on 
it, and he gagged me with it. And then he stopped when I 
gagged. 

Right? That is Count IV, Oral sex at that specific 
time is Count IV 

RP 1674 (emphasis added). Thus, the State elected to rely the act of 

penile-anal intercourse in Ca. N.'s bedroom for conviction in count I, the 

act of sexual intercourse on the couch for conviction in count II, the act of 

sexual intercourse in Ca. N.'s mother's room for conviction of count III, 

and the act of penile-oral sexual intercourse in Ca. N.'s bedroom for 

conviction of count IV. 

In so doing, the State made it "manifestly apparent to a criminal 

trial jury that [it was] not seeking to impose multiple punishments for the 

same offense," but relying on "separate and distinct acts" for each count. 

See Borsheim, 140 Wn. App. at 367. Therefore, the defendant's right to 

be free from double jeopardy was protected, and his convictions should be 

affirmed. 

While the defendant quotes division 1 case law for the argument 

that "[t]he State offers no authority for the proposition that evidence or 

argument presented at trial may remedy a double jeopardy violation 

caused by deficient instructions," Brief of Appellant, p. 34-35 (citing State 
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v. Berg, 147 Wn. App. 923,935-36, 198 P.3d 539 (2008)), such an 

argument is inapplicable here. The Supreme Court has held repeatedly 

that the State may "elect the act upon which it will rely for conviction." 

Petrich, 101 Wn.2d at 572. In so electing, the State makes "manifestly 

apparent to a criminal trial jury that [it] is not seeking to impose multiple 

punishments for the same offense," and the defendant's right to be free 

from double jeopardy is protected. See Borsheim, 140 Wn. App. at 367. 

Although Berg cites State v. Aumick, 126 Wn.2d 422,431,894 

P.2d 1325 (1995) for the proposition that "[t]he jury should not have to 

obtain its instruction on the law from the arguments of counsel," the Court 

was simply referring to the fact that defense counsel could not argue that 

intent was an element of attempted first-degree rape without an instruction 

to that effect. Aumick did not so much as mention jury unanimity, double 

jeopardy, or Petrich. Aumick, 126 Wn.2d 422. Therefore, it did not alter 

the holding thereof that the State may elect the act upon which it relies for 

conviction. 

While Berg also cited State v. Clausing, 147 Wn.2d 620, 56 P .3d 

550 (2002), for the proposition that "it is the judge's 'province alone to 

instruct the jury on relevant legal standards," an election during closing 

argument by the State as to which act it is relying for conviction is not an 

instruction on legal standards. 
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Neither case alters the legal right of the State to "elect the act upon 

which it will rely for conviction." Petrich, 101 Wn.2d at 572. Because 

the State made such an election in the present case, it made it "manifestly 

apparent" that it was "not seeking to impose multiple punishments for the 

same offense," but relying on "separate and distinct acts" for each count. 

See Borsheim, 140 Wn. App. at 367. 

Therefore, the defendant's right to be free from double jeopardy 

was protected, and his convictions should be affirmed. 

2. THE DEFENDANT HAS FAILED TO MEET HIS 
BURDEN OF SHOWING PROSECUTORIAL 
MISCONDUCT OR THAT UNCHALLENGED 
ARGUMENT WAS FLAGRANT AND ILL­
INTENTIONED. 

Absent a proper objection, a defendant cannot raise the issue of 

prosecutorial misconduct on appeal unless the misconduct was '" so 

flagrant and ill-intentioned that it evinces an enduring and resulting 

prejudice' incurable by a jury instruction." State v. Larios-Lopez, 156 

Wn. App. 257, 260, 233 P.3d 899 (20 1 O)(citing State v. Gregory, 158 

Wn.2d 759,841, 147 P.3d 1201 (2006)(quoting State v. Stenson, 132 

Wn.2d 668, 719, 940 P.2d 1239 (1997), cert. denied, 523 U.S. 1008, 118 

S. Ct. 1193, 140 L.Ed.2d 323 (1998))). This is because the absence of an 

objection "strongly suggests to a court that the argument or event in 
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question did not appear critically prejudicial to an appellant in the context 

of the trial." State v. Swan, 114 Wn.2d 613, 661, 790 P.2d 

61 0(1990)(emphasis in original). 

Even where there was a proper objection, an appellant claiming 

prosecutorial misconduct "bears the burden of establishing the impropriety 

of the prosecuting attorney's comments and their prejudicial effect." State 

v. Anderson, 153 Wn. App. 417, 427, 220 P.3d 1273 (2009); State v. 

Fisher, 165 Wn.2d 727,746-47,202 P.3d 937 (2009); State v. McKenzie, 

157 Wn.2d 44, 134 P .3d 221 (2006)( quoting State v. Brown, 132 Wn.2d 

529,561,940 P.2d 546 (1997); Beck v. Washington, 369 U.S. 541,557, 

82 S. Ct. 955, 8 L. Ed. 2d 834 (1962). 

Hence, a reviewing court must first evaluate whether the 

prosecutor's comments were improper. Anderson, 153 Wn. App. at 427. 

"The State is generally afforded wide latitude in making arguments to the 

jury and prosecutors are allowed to draw reasonable inferences from the 

evidence." State v. Anderson, 153 Wn. App. 417,427-28,220 P.3d 1273 

(2009). However, "it is misconduct for a prosecutor to argue that in order 

to acquit a defendant, the jury must find that the State's witnesses are 

either lying or mistaken." State v. Fleming, 83 Wn. App. 209, 213, 921 

P.2d 1076 (1996). See State v. Casteneda-Perez, 61 Wn. App. 354,362-

63,810 P.2d 74, 79 (1991). Such an argument misstates the law and 
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"misrepresent[ s] both the role of the jury and the burden of proof' because 

the jury does not have to find that the State's witnesses are lying or 

mistaken to acquit; instead, it "is required to acquit unless it ha[ s] an 

abiding conviction in the truth of [the State's evidence]," that is, unless it 

is convinced beyond a reasonable doubt. Fleming, 83 Wn. App. at 213. 

The argument also presents a "false choice" because "[t]he testimony of a 

witness can be unconvincing or wholly or partially incorrect for a number 

of reasons without any deliberate misrepresentation being involved." 

Casteneda-Perez, 61 Wn. App. at 363. See Fleming, 83 Wn. App. at 213. 

It is not, however, misconduct for a prosecutor to argue that the 

evidence does not support a defense theory, State v. Russell, 125 Wn.2d 

24,87,882 P.2d 747 (1994) (citing State v. Graham, 59 Wn. App. 418, 

429, 798 P.2d 314 (1990), State v. Contreras, 57 Wn. App. 471,476, 788 

P.2d 1114, rev. den., 115 Wn.2d 1014, 797 P.2d 514 (1990)), and ''the 

prosecutor, as an advocate, is entitled to make a fair response to the 

arguments of defense counsel." Russell, 125 Wn.2d at 87. Moreover, 

"[r]emarks of the prosecutor, even if they are improper, are not grounds 

for reversal if they were invited or provoked by defense counsel and are in 

reply to his or her acts and statements, unless the remarks are not a 

pertinent reply or are so prejudicial that a curative instruction would be 

ineffective." Id at 86. 
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In the present case, the defendant argues that, in closing argument, 

the deputy prosecutor presented a "false choice" by repeatedly arguing to 

the jury that it "had to find that the girls [Co. N. and Ca. N.] were lying in 

order to acquit," and that he thereby misstated "the law, the state's burden 

of proof and the juror's role." Brief of Appellant, p. 36-41. At trial, 

however, the defendant objected to only one statement. See RP 1629-30. 

Therefore, review in this case should be limited to whether the defendant 

has met his burden of showing prosecutorial misconduct stemming from 

this one sentence. 

Absent a proper objection, a defendant cannot raise the issue of 

prosecutorial misconduct on appeal unless the misconduct was "'so 

flagrant and ill-intentioned that it evinces an enduring and resulting 

prejudice' incurable by a jury instruction." Larios-Lopez, 156 Wn. App. 

at 260. Although Division 1 of this Court has found that arguing "that in 

order to acquit a defendant, the jury must find that the State's witnesses 

are lying or mistaken," is "a flagrant and ill-intentioned violation ofthe 

rules governing a prosecutor's conduct at trial," Fleming, 83 Wn. App. at 

213-14, the argument at issue here, for the reasons stated below, was 

proper and is distinguishable from that in Fleming. Therefore, review 

should be limited to the one sentence to which Defendant objected at trial. 
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Even were the Court to review all four of the challenged 

statements, see Brief of Appellant, p. 36-37, RP 1627-28, 1629, 1631-32, 

& 1672, given the context of these remarks and the defense theory to 

which they responded, see e.g., RP 10-11, 1709, the prosecutors' 

statements in closing argument were distinguishable from Fleming and 

proper. See Russell, 125 Wn.2d at 87. 

From the beginning, the defense attorney made clear that the 

"defense in this case ... is that we believe Samuel Nelson talked to these 

girls and got them to come up with these allegations" to gain "custody of 

the girls" after his divorce. RP 10-11. In its closing argument, the defense 

noted that Samuel Nelson was "certainly capable of manipulating two 

daughters who love him dearly and want to live with him," RP 1681, and 

explicitly argued that "we believe that Sam [Nelson] coached these girls." 

RP 1709. The defense argued that because Nelson wanted custody of the 

girls, wanted to stop his ex-wife from taking them out of state, and wanted 

to stop the State from pursuing him for child support, he coached them to 

make the allegations which gave rise to this case. RP 1682-90. The 

defense noted that "[ c ]hildren can make false accusations just as much as 

anybody else," and argued that the jury must "look at the claims and 

determine: Do they have a reason to make this up?" RP 1710. Ultimately, 

the defense suggested that both girls came into court and lied. RP 1711. 
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The deputy prosecutor, in his closing argument noted that the 

defense was asserting that Nelson coached the girls to fabricate the 

allegations, and stated, 

But you have to accept that version from them to 
find him not guilty. Because this case boils down to 
whether or not you believe what the little girls told you or 
whether you believe they were coached. Those are the 
options. 

RP 1627-28. The defendant did not object to this argument. RP 1628. 

The deputy prosecutor went on to say: 

And yet the defense wants you to believe they [i.e., 
Co. N. and Ca. N.] stayed away from [their mother] for nine 
months to perpetuate a story that their dad told them to say. 

But you have to accept that from the defense to find 
Mr. Ryan not guilty. 

RP 1629. 

The defense attorney objected as "[i]mproper burden shifting," and 

the court instructed the jury that it "need[s] to refer to the instructions as to 

what their role is in the case," noting, "[a]gain, this is closing argument." 

RP 1629-30. 

The deputy prosecutor later argued that "you would have to accept 

that version [of events in which the girls had been coached] to find Mr. 

Ryan not guilty." RP 1630-31. 

Taken in isolation, such statements may appear, as defendant now 

asserts, Brief of Appellant, p. 35-41, to be an argument that "to acquit 
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[the] defendant, the jury must find that the State's witnesses are either 

lying or mistaken." State v. Fleming, 83 Wn. App. 209, 213, 921 P.2d 

1076 (1996). This Court, however, "do[ es] not take allegedly improper 

comments out of context" but "view[s] them in the context of the entire 

argument." State v. Larios-Lopez, 156 Wn. App. 257, 261, 233 P.3d 899, 

901 (2010). 

Indeed, in the present case, the deputy prosecutor explained what 

he meant by these statements in his rebuttal argument. He referred the 

jury to the court's instruction number 3, which defined reasonable doubt, 

and then read the last line, which stated that "[i]ffrom such consideration 

you have an abiding belief in the truth of the charge, then you are satisfied 

beyond a reasonable doubt." RP 1733. The deputy prosecutor then 

argued: 

If you have an abiding belief in the truth of the 
charge, the State has met its burden. 

I looked up the definition in a dictionary. "Abiding" 
means lasting. If you, when you go back into that jury 
room, say, "Y ou know what? I believe what C [a. N.] said 
on that DVD, I believe what she said on that CD, I am 
going to wake up tomorrow and believe it, wake up the next 
day and believe it, I am going to wake up forever and 
believe it," that's an abiding belief. If you believe what she 
said on that DVD, then the State's proved it beyond a 
reasonable doubt. 

And in order not to believe her, like I said in the 
beginning, if you think she made it up. Right? So what, she 
made it up, then obviously I have no case. Jfyou believe 
what she said, then he's gUilty. 
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RP 1734 (emphasis added). Here, the prosecutor properly makes clear that 

the State bears the burden of proving the charges beyond a reasonable 

doubt, but that the State's proof of those charges depends on the jury 

finding the testimony of Ca. N. and Co. N. credible. Therefore, if the jury 

chose not to believe these girls, the State had "no case" and the jury 

should acquit the defendant, but if it did believe the girls, there was 

sufficient evidence given their testimony to prove the counts beyond a 

reasonable doubt, and the jury should find the defendant guilty. 

Although the deputy prosecutor may have initially stated this 

argument inartfully, as noted above, he later clarified what he meant, see 

RP 1734, and repeatedly stated the argument properly. Aside from and 

largely after the four statements referenced by the Defendant, see RP 

1627-28, 1629, 1631, and 1672, the deputy prosecutor explicitly and 

properly stated his argument, that proof of the State's case depended on 

the proven credibility of the girls, a total of nine times. See RP 1631-32, 

1644,1673,1677,1717,1723,1733-34,1737, and 1742. 

These arguments, with the exception of the clarification that 

occurred at RP 1733-34, were presented as follows: 

And you have to decide whether or not that was something 
she was told to say, whether that was something she 
experienced, because if she experienced it and she told you 
the truth, then he's guilty. 
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RP 1644. 

And really, the only issue is if you believe the girls, he's 
guilty, because if you believe the girls, he's guilty, because 
if you believe the girls, each element is satisfied beyond a 
reasonable doubt. 

RP 1673. 

So you are left with: Do you believe them [i.e., Co. N. and 
Ca. N.]? Do you believe them? And are you presented 
with any evidence that what she said was not true? That's 
your job. If you believe them, he's guilty. If you do not 
believe them, then he's not guilty. 

RP 1677. 

[a]ll you have to do is listen to C[o. N.]'s testimony, C[a. 
N.]'s interview. And if they are lying, if you think that's 
made up, acquit him. Let him walk out. 

If they're telling the truth, he's guilty. Not 
complicated. 

RP 1717. 

This case is really pretty simple. It is if you believe the 
girls. If you believe the DVD and what they told you, then 
he's guilty. And if you believe it is fabricated, he is not 
guilty. 

RP 1723. 

If you think she's [i.e., Ca. N.,] making this stuff up, acquit 
him, he's not guilty. If you believe what she says in these 
clips, then he's guilty. He's guilty. 

RP 1737. 
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If you don't believe her let him go. If you believe her, find 
him guilty. 

RP 1737. 

The deputy prosecutor concluded his arguments by stating: 

She wasn't coached in those clips. The State's met 
its burden. If you think that she was just regurgitating what 
dad told her to say, then Mr. Ryan is not guilty. 

Thank you. 

RP 1742. 

Such an argument does not set up a false choice by which the jury 

must believe one version of events or another such that to acquit a 

defendant it must find that the State's witnesses are lying. It simply 

acknowledges the fact that proof of the State's case beyond a reasonable 

doubt depends on the jury finding those witnesses credible, and that 

should the jury not so find, it must acquit the defendant. The prosecutor 

then goes on to argue that the evidence demonstrates the credibility of 

these witnesses and that the State therefore "met its burden." RP 1742. 

Such argument does not misstate the law or misrepresent the role 

of the jury or the burden of proof. Compare Fleming, 83 Wn. App. at 

213. Indeed, it properly stated the burden of proof. The deputy prosecutor 

actually read from the court's instruction thereon, which was proper and to 

which the defendant did not take exception. See CP 87-109; RP 1733. See 

State v. Hickman, 135 Wn.2d 97, 101,954 P.2d 900 (1997). 
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The deputy prosecutor also properly represented the role of the 

jury, in stating, "[y]ou are the judges of the credibility" of the witnesses, 

RP 1635, and "[y]ou assess the credibility of the witnesses." RP 1721. 

The court also properly instructed the jury on this point using an 

instruction to which defense did not object. CP 87-109; Appendix A. See 

Hickman, 135 Wn.2d at 101. 

As a result, the deputy prosecutor's argument was proper and the 

defendant has failed to meet his burden of showing "the impropriety of the 

prosecuting attorney's comments." See Anderson, 153 Wn. App. 417, 

427,220 P.3d 1273 (2009). Therefore, the defendant has failed to show 

prosecutorial misconduct, and his convictions should be affirmed. 

Although the defendant also claims that the deputy prosecutor 

minimized his burden of proof by "repeatedly impl[ying] that jurors 

should convict because Ryan had failed to disprove the prosecution's 

claims," Brief of Appellant, p. 41-43, he is mistaken. The prosecutor did 

no such thing. 

Clearly, the State bears the burden of "pro [ving] beyond a 

reasonable doubt. .. every fact necessary to constitute the crime with 

which [a defendant] is charged." In re Winship, 397 U.S. 358, 364, 90 S. 

Ct. 1068, 1073 (1970). Moreover, "[a] prosecutor may commit 

misconduct ifhe mentions in closing argument that the defense did not 
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present witnesses or explain the factual basis of the charges or ifhe states 

that the jury should find the defendant guilty simply because he did not 

present evidence to support his defense theory." State v. Jackson, 150 

Wn. App. 877,885,209 P.3d 553,558 (2009). However, "[t]he mere 

mention that defense evidence is lacking does not constitute prosecutorial 

misconduct or shift the burden of proof to the defense." Id. at 885-86. 

Indeed, it is not misconduct for a prosecutor to argue that the evidence 

does not support a defense theory, Russell, 125 Wn.2d at 87 (citing State 

v. Graham, 59 Wn. App. 418, 429, 798 P.2d 314, State v. Contreras, 57 

Wn. App. 471, 476, 788 P.2d 1114, rev. den., 115 Wn.2d 1014, 797 P.2d 

514 (1990), and "the prosecutor, as an advocate, is entitled to make a fair 

response to the arguments of defense counsel." Russell, 125 Wn.2d at 87. 

In the present case, the deputy prosecutor did no more than make a 

fair and proper response to the defense theory that the Co. N. and Ca. N. 

were coached by their father to fabricate the allegations upon which the 

criminal charges were based. See, e.g., RP 10-11. 

The defendant argues that the deputy prosecutor committed 

misconduct by stating, "he [the defense] didn't establish that this didn't 

happen," Brief of Appellant, p. 41 (citing RP 1656), but the defendant fails 

to mention the context in which this sentence was uttered. That context is 

as follows: 
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They [i.e., the defense] want you to believe, because 
she [i.e., Ca. N.] didn't tell her mom, somehow she's 
making this up, she's following the story by her dad. 

What didn't [the defense attorney] establish on 
cross-examination? What didn't he get from the witness? 
Well, he got no evidence of coaching, right? There was no 
evidence in cross-examination that her dad told her to say 
anything or that she said anything that her dad told her to 
say. 

There was -he didn't establish that this didn't 
happen. Even on cross-examination she said, "He stuck his 
penis in my anus lots and lots of times." She never 
changed her story. She never recanted her story. 

RP 1655-56. 

Next, the defendant argues that the statement there is "no evidence 

that this did not happen to her," i.e., Ca. N. was misconduct. Again, this 

statement is taken out of context. The context is as follows: 

So when you consider all the evidence you heard 
with respect to C[a. N.], there's no evidence that she's 
coached. There's no evidence that this did not happen to 
her. 

The evidence is consistent from her DVD with the 
details this happened to her. And so if it happened to her, 
you can believe her, then he's guilty of the four counts with 
respect to C [a. N]. 

RP 1657. 

Third, the defendant challenges the following statements: 

So ask yourselves if [the defense theory of 
coaching] makes any sense. Then ask yourselves if there's 
any evidence, any piece of evidence that you heard that 
supports it, that supports their position. 

RP 1671-72. 
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Next the defendant challenges the phrase "provided no evidence 

that what they [the girls] said is not true or that somebody coached them to 

do this" as misconduct. Again, however, this phrase is taken out of 

context. The context is as follows: 

That's really the only issue for you to decide. Because if 
they [the girls] are telling the truth, he's guilty. And if they 
aren't, he's not guilty. It's pretty simple. All the other stuff 
you heard really is just noise, right? If you believe the girls, 
he's guilty. And they have provided no evidence that what 
they said is not true or that somebody coached them to do 
this. 

RP 1672. 

Lastly, the defendant challenges the following argument by the 

deputy prosecutor: 

So you are left with: Do you believe them? Do you 
believe them? And are you presented with any evidence 
that what she said was not true? That's your job. If you 
believe them, he's guilty. If you do not believe them, then 
he's not guilty. 

I am asking you to find him guilty of all six counts, 
because when you listen to the details of the girls, at least 
era. N.] provided on her DVD, she didn't make it up. 
That's what happened to her. Based on the evidence you 
heard, I am asking you to find him guilty of all six counts. I 
am asking you to believe what the girls told you because 
there's no evidence not to believe them. 

Find him guilty of these counts because he did these 
things. He did it. They told you. 

RP 1677. 
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When these statements are placed in context, it is clear that in none 

of these instances is the pro~ecutor arguing "that the jury should find the 

defendant guilty simply because he did not present evidence to support his 

defense theory." Jackson, 150 Wn. App. at 885. The deputy prosecutor 

said nothing of the sort. Rather, he was speaking to what the State's own 

witnesses did and did not say and what the evidence in the record 

indicated to argue that such evidence did not support the defense theory 

that the girls were coached. In fact, the prosecutor actually read from the 

court's instruction number 3, which indicated that "the State is the plaintiff 

and has the burden of proving each element of each crime beyond a 

reasonable doubt," and that "the defendant has no burden of proving that a 

reasonable doubt exists." RP 1733. See CP 87-109; Appendix A. 

Arguing that there is no evidence not to believe a witness is not the 

same as arguing that the defendant had the burden to produce such 

evidence. It is simply an argument from the evidence in the record that a 

particular witness is credible. There is nothing improper about this, see 

Russell, 125 Wn.2d at 87, and the defendant has failed to show that there 

is. As a result, the defendant has failed to show that the prosecutor's 

arguments were improper. Therefore, he has failed to show prosecutorial 

misconduct and his convictions should be affirmed. 
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Even were the defendant to have shown that the deputy 

prosecutor's argument was improper, however, he has not established its 

prejudicial effect. 

"A prosecutor's improper comments are prejudicial 'only where 

'there is a substantial likelihood the misconduct affected the jury's 

verdict."" State v. Yates, 161 Wn.2d 714, 774, 168 P.3d 359 (2007) 

(quoting Brown, 132 Wn.2d at 561, 940 P.2d 546; Fisher, 165 Wn.2d at 

747. "A reviewing court does not assess '[t]he prejudicial effect ofa 

prosecutor's improper comments ... by looking at the comments in 

isolation but by placing the remarks 'in the context of the total argument, 

the issues in the case, the evidence addressed in the argument, and the 

instructions given to the jury."" !d. (quoting Brown, 132 Wn.2d at 561. 

"[R]emarks must be read in context." State v. Pastrana, 94 Wn. App. 

463,479,972 P.2d 557 (1999); Larios-Lopez, 156 Wn. App. at 261. 

Prosecutorial misconduct may be neutralized by a curative jury 

instruction, Russell, 125 Wn. 2d 24,86,882 P.2d 747 (1994), andjuries 

are presumed to follow the court's instructions. State v. Weber, 99 Wn.2d 

158, 166,659 P.2d 1102 (1983), from 140 Wn. App. 1023. 

In this case, the defendant has failed to show that the challenged 

statements affected the jury's verdict. In arguing that there was "more 

than a substantial likelihood that this misconduct affected the verdict," 
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Brief of Appellant, p. 46-49, the defendant cites Casteneda-Perez, 61 Wn. 

App. at 362-63, for the proposition that "[t]his very same argument has 

been called by our courts 'misleading and unfair'" because it "misstates 

the law, the state's burden of proof, and the jurors' role." Casteneda­

Perez, however, dealt not with a deputy prosecutor's comments during 

closing argument, but with the impropriety of a prosecutor asking a 

defendant and other defense witnesses whether police officers who 

contradicted their testimony were lying. Casteneda-Perez, 61 Wn. App. at 

354-63. Therefore, it is incorrect to state that the "very same argument" 

has been called misleading and unfair. 

Moreover, it is irrelevant to an analysis of prejudice. Indeed, the 

defendant's arguments regarding prejudice serve only to advance the 

notion that the statements at issue were improper, not that they affected 

the verdict. 

When the statements at issue are actually placed, as they must be, 

"in the context of the total argument, the issues in the case, the evidence 

addressed in the argument, and the instructions given to the jury," there is 

no "substantial likelihood that they affected the jury's verdict." See Yates, 

161 Wn.2d at 774. Although the deputy prosecutor initially framed his 

argument by stating that "you have to accept" the defense theory of 

coaching "to find Mr. Ryan not guilty," he later clarified what he meant by 
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that, by stating, "like I said in the beginning, if you think she made it 

up .... then obviously I have no case." RP 1734. The deputy prosecutor 

also went on to state, at least eight other times, that proof of the State's 

case depended on the credibility of the girls, and that should the jury not 

find them credible, then it must find the defendant not guilty. RP 1631-32, 

1644, 1673, 1677, 1717, 1723, 1737, and 1742. The deputy prosecutor 

also reminded the jury that the State bore the burden of proof and read a 

portion of the court's instruction on reasonable doubt to the jury. RP 

1733, 1742. Thus, in the context of the deputy prosecutor's total 

argument, it is unlikely that the jury would have thought that it was 

required to find anything to find the defendant not guilty. 

Rather, given the total argument and the defense theory that the 

girls were coached to lie, it seems likely that the jury would have taken the 

statements as an argument that proof of the State's case depended on the 

jury finding the girls to be credible. This is, after all, how the deputy 

prosecutor concluded his arguments: "[s]he wasn't coached in those clips. 

The State's met its burden," but "[i]fyou think that she was just 

regurgitating what dad told her to say, then Mr. Ryan is not guilty." RP 

1742. 

Even were the State's argument to have introduced any confusion 

as to "the state's burden of proof and the juror's role," Brief of Appellant, 
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p. 46, the court's instructions would have eliminated it. See Yates, 161 

Wn.2d at 774; Russell, 125 Wn. 2d at 86; Weber, 99 Wn.2d 158. 

With respect to the burden of proof and presumption of innocence, 

the trial court instructed the jury that: 

The defendant has entered a plea of not guilty. That 
plea puts in issue every element of each crime charged. 
The State is the plaintiff and has the burden of proving 
each element of each crime beyond a reasonable doubt. 
The defendant has no burden of proving that a reasonable 
doubt exists. 

A defendant is presumed innocent. This 
presumption continues throughout the entire trial unless 
during your deliberations you find it has been overcome 
by the evidence beyond a reasonable doubt. 

A reasonable doubt is one for which a reason exists 
and may arise from the evidence or lack of evidence. It is 
such a doubt as would exist in the mind of a reasonable 
person after fully, fairly, and carefully considering all of the 
evidence or lack of evidence. If, from such consideration, 
you have an abiding belief in the truth of the charge, you 
are satisfied beyond a reasonable doubt. 

CP (emphasis added). 

This instruction was read to the jury, given in written form, and 

referenced and quoted, at least in part, by both attorneys in their closing 

arguments. RP 1625-26, CP 87-109, RP 1712-13 (defense attorney), 

1733-34 (deputy prosecutor). The one time defense attorney objected to 

the deputy prosecutor's statements in closing argument, the trial court 

again directed the jury to the instructions. RP 1629-30. Therefore, there 

can be no doubt that the jury understood that the defendant was presumed 

- 43 - dj&ji-prosmisc-optest-l stam@pom.doc 



innocent and that the burden of proving the charges beyond a reasonable 

doubt fell on the State. Any arguments to the contrary by the deputy 

prosecutor, especially when accompanied by contemporaneous admissions 

by the prosecutor that he actually bore the burden of proof and that the 

defendant was presumed innocent would have been unlikely to have 

affected the jury's understanding or its verdict. 

The same can be said with respect to the jury's role in discerning 

the credibility of witnesses. The court specifically instructed the jury that 

"[y]ou are the sole judges of the credibility of each witness." CP 87-109; 

Appendix A. The deputy prosecutor also twice told the jury this during 

his closing arguments. RP 1635, 1721. Moreover, when the defense 

attorney objected to the deputy prosecutor's argument, the court again 

instructed the jury that it "will need to refer to the instructions as to what 

their role is in the case." RP 1629-30. 

Moreover, to the extent the jury may have misinterpreted the 

deputy prosecutor's argument as one which espoused positions contrary to 

those announced in the court's instructions, instruction 1 told the jury that 

it "must disregard" such argument because "it is not supported by the 

evidence or the law in my instructions." CP 87-109; Appendix A. 

Thus, when the challenged statements are analyzed "'in the context 

of the total argument, the issues in the case, the evidence addressed in the 
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argument, and the instructions given to the jury,'" there is no "substantial 

likelihood the misconduct affected the jury's verdict." Yates, 161 Wn.2d 

at 774. As a result, the defendant has failed to show prejudice resulting 

from the challenged statements. Therefore, regardless of the propriety of 

the challenged statements, he has failed to show prosecutorial misconduct, 

and his convictions should be affim1ed. 

3. THE TRIAL COURT PROPERLY ADMITTED THE 
TESTIMONY OF ARNOLD-HARMS, AND, THOUGH 
NOT PRESERVED FOR REVIEW, THE TESTIMONY 
OF REED-L YYSKI, BECAUSE SUCH TESTIMONY 
DID NOT CONSTITUTE IMPROPER OPINION 
TESTIMONY ON THE VERACITY OF THE VICTIMS. 

This Court "may refuse to review any claim of error which was not 

raised in the trial court." RAP 2.5(a). Moreover, RAP 2.5(a)(3) does not 

permit all asserted constitutional claims to be raised for the first time on 

appeal, but only certain questions of constitutional magnitude." State v. 

Kirkman, 159 Wn.2d 918,934, 155 P.3d 125 (2007). "Admission of 

witness opinion testimony on an ultimate fact, without objection, is not 

automatically reviewable as a 'manifest' constitutional error." Id. at 936. 

Rather, '''[m]anifest error' requires a nearly explicit statement by the 

witness that the witness believed the accusing victim." Id. 
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If properly preserved for appeal, a trial court's decision regarding 

the admissibility of testimonial evidence, including opinion testimony, 

will only be reversed for a manifest abuse of discretion. State v. Aguirre, 

168 Wn.2d 350,359-61,229 P.3d 669 (2010); State v. Young, 158 Wn. 

App. 707, 243 P .3d, 172, 179 (2010); State v. George, 150 Wn. App. 110, 

117, 206 P .3d 697 (2009). The trial court abuses its discretion "if no 

reasonable person would have decided the matter as the trial court did." 

State v. Thomas, 150 Wn.2d 821, 856, 83 P.3d 970 (2004), review 

granted in part, 163 Wn.2d 1033, 187 P.3d 269 (2008). "Where 

reasonable persons could take differing views regarding the propriety of 

the trial court's actions, the trial court has not abused its discretion." State 

v. Demery, 144 Wn.2d 753, 758, 30 P.3d 1278 (2001). "That is, such 

judgments merit reversal only if the trial court acts on unreasonable or 

untenable grounds." Aguirre, 168 Wn.2d at 359. However, such a 

decision may be affirmed on any ground the record adequately supports 

even if the trial court did not consider that ground. State v. Costich, 152 

Wn.2d 463, 477,98 P.3d 795 (2004). The burden is on the appellant to 

"establish that the trial court abused its discretion." Demery, 144 Wn.2d 

at 758. 

"Cases involving alleged child sex abuse make the child's 

credibility 'an inevitable, central issue," and "[w]here the child's 
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credibility is thus put in issue, a court has broad discretion to admit 

evidence corroborating the child's testimony." Kirkman, 159 Wn.2d at 

933 

"Generally, no witness may offer testimony in the form of an 

opinion regarding the guilt or veracity of the defendant," or "the veracity 

of another witness because such testimony invades the province of the jury 

as the fact finder in a trial." Demery, 144 Wn.2d at 759-65; State v. 

Black, 109 Wn.2d 336, 348,745 P.2d 12 (1987). 

"As to the victim, even if there is uncontradicted testimony on a 

victim's credibility, the jury is not bound by it," and [j]uries are presumed 

to have followed the trial court's instructions, absent evidence proving the 

contrary." State v. Kirkman, 159 Wn.2d 918,928, 155 P.3d 125 (2007). 

Indeed, "[t]he assertion that the province of the jury has been invaded may 

often be simple rhetoric." Id. 

"A witness expresses opinion testimony if the witness testifies to 

beliefs or idea rather than the facts at issue." Demery, 144 Wn.2d at 760. 

The Washington State Supreme Court has "expressly declined to take an 

expansive view of claims that testimony constitutes an opinion of guilt." 

Demery, 144 Wn.2d at 760 (citing City o/Seattle v. Heatley, 70 Wn. App. 

573,579,854 P.2d 658 (1993)). 
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"In deternlining whether such statements are impermissible 

opinion testimony, the court will consider the circumstances of the case, 

including the following factors: '(1) 'the type of witness involved', (2) 

'the specific nature of the testimony,' (3) 'the nature of the charges,' (4) 

'the type of defense,' and (5) 'the other evidence before the trier of fact." 

Kirkman, 159 Wn. App. at 928 (quoting Demery, 144 Wn.2d at 759,30 

P.3d 1278 (quoting State v. Heatley, 70 Wn. App. 573, 579, 854 P.2d 658 

(1993))). 

In the present case, the defendant argues that portions of the 

testimony ofKeri Arnold-Harms, Michele Breland, and Billie Reed­

Lyyski constituted improper opinion testimony "on guilt, veracity or 

credibility." Brief of Appellant, p. 51-66. The defendant is mistaken. 

a. Testimony of Keri Arnold-Harms 

The defense attorney moved to exclude any testimony of Arnold­

Harms concerning her interview techniques and preliminary competency 

protocol. RP 344-48. The trial court found that the interview technique, 

which employs open-ended questions designed to funnel information from 

general to specific, was "out of the norm in terms of how I think most 

people would expect questions to be asked." RP 349-50. It found, based 

on Kirkman, that such testimony was therefore, "helpful to the jury to 

understand why the child witness examiner asks the questions in the 
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manner that they do." RP 349. The court thus noted the objection for the 

record, but allowed the testimony. RP 349-51. 

On appeal, the defendant points to several pieces of the testimony 

of Arnold-Harms as improper opinion testimony on "guilt, veracity or 

credibility." Brief of Appellant, p. 52-55. First, the defendant points to 

testimony that Arnold-Harms employs "the funnel technique" when 

interviewing children, which entails "start[ing] out with very broad and 

open-ended questions," and then using "focus questions" to elicit more 

specific information to avoid suggesting answers to children. RP 355-60; 

Brief of Appellant, p. 52. 

Second, the defendant challenges testimony that Arnold-Ham1s 

used this interview technique with Co. N. and Ca. N. RP 369, 373. 

The third and fourth pieces of challenged testimony may be the 

same. The defendant challenges testimony that Arnold-Harms "used 

'methods' to 'assist in determining' whether a child has been coached." 

Brief of Appellant, p. 52. Although the defendant cites to RP 361-85, 

there is no testimony on these pages which even uses the word "coach" or 

"coached." The term "coached" was only used by Arnold-Harms, at RP 

387. However, the defendant also separately complains of the testimony 

found at RP 387, describing it as testimony that "certain things such as a 
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child's language could indicate 'suggestibility.'" The testimony on RP 

387 was as follows: 

Any concerns that there could be whether or not say a child 
has been coached, which is another term that's often used, 
or suggestibility issues, those are all things that I would 
look for as well as if a child is using very adult language 
that they are not able to support. When I ask follow-up 
questions, if they are not able to provide any supporting 
information, then I may have concerns about coaching, or if 
this is, you know, a child where abuse has been suggested 
to her. 

RP 387. 

Fifth, the defendant appears to challenge the following exchange: 

(By [deputy prosecutor]) In your interaction with Ca[. N.], 
did you see any indicator indicating she had been coached 
or suggested an answer? 
[Defense Attorney]: Objection, Your honor, again calls­
THE COURT: Sustain to the form of that question. 

RP 387-88. See Brief of Appellant, p. 52-55. This exchange, however, 

clearly contained no testimony. The defendant's trial counsel objected 

and his objection was sustained before the witness could answer the 

question. Therefore, there was no improper opinion testimony elicited 

here because there was no testimony whatsoever. 

Sixth, the defendant challenges the exchange which occurred 

immediately after this one: 

Q (By [deputy prosecutor]) You talked about things 
you would look for in the interview to determine 
suggestibility. Did you see any indicators in this interview? 

[Defense Attorney]: Again I would object, Your 
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Honor. Improper opinion testimony, needs expert 
testimony, no Frye hearing. 

THE COURT: I will allow her to answer. I think 
opinion -the objection really goes to the weight of her 
testimony. 

A As to any concerns about suggestibility 
playing a factor in this interview, no, I did not see anything 
that caused concern. 

RP 388. 

Lastly, the defendant challenges the following testimony: 

When it comes to issues of suggestibility, the things 
that I would be looking for is certainly if this is a child that 
is able to correct me, a child that can tell me no, a child that 
can tell me when she doesn't know something or if she 
thinks that I have gotten something wrong. 

And those were all things that were present in this 
interview. She told me that 

She was able to tell me when she didn't know 
something, she was able to tell me no, she was able to 
correct me. If she thought I had gotten something wrong, or 
ifit was something that she thought I had already asked her, 
she pointed those things out. 

RP 386. 

In none of this testimony did Arnold-Harms ever testify that she 

believed Ca. N. or Co. N., that either girl was telling the truth, or that the 

defendant was not telling the truth. Indeed, in none of this testimony did 

Arnold-Harms express an opinion regarding the guilt or veracity of the 

defendant or the veracity of another witness. See Demery, 144 Wn.2d at 

759-65. 
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Nevertheless, the defendant argues that, through her testimony, 

Arnold-Harms "told the jurors that [the victims] "had been tested by the 

prosecutor's 'expert' and found not to have been suggested the answers to 

the questions," and therefore, that the victims were telling the truth. Brief 

of Appellant, p. 53-55 (emphasis in the original). 

In Kirkman, a combined case, the Supreme Court rejected a 

virtually identical argument. Kirkman, 159 Wn.2d 918. In that case, one 

detective testified "about the competency protocol that he gave to [the 

victim], relating to her ability to tell the truth." Id. at 930. The other 

detective "described a 'competency' protocol she administered before 

interviewing [a victim]," testified that she "tested [the victim]'s ability to 

distinguish a truth and a lie and asked the child to promise to tell the 

truth." Id. at 933-34. The issue before the Kirkman Court was thus 

almost the same as the argument presented by defendant here: that because 

the interviewer "told the jury that he 'tested [the victim's competency and 

her truthfulness' ... he '[i]n essence' told the jury that [the victim] told him 

the truth in providing her account of events." Id. at 930-31. 

The Supreme Court in Kirkman rejected this argument, finding 

that "[t]he challenged portion of [the interviewer's] testimony is simply an 

account of the interview protocol he used to obtain [the victim]'s 

statement," and that "[b]y testifying as to this interview protocol, [the 
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interviewer] 'merely provided the necessary context that enabled the jury 

to assess the reasonableness of the ... responses." Kirkman, 159 Wn.2d at 

931 (quoting Demery, 144 Wn.2d at 764). The Court noted that 

"[d]etectives often use a similar protocol in all child witness interviews, 

whether they believe the child witness or not." The Court therefore held 

that "testimony as to the protocol utilized in [child victim] interviews only 

provides context for the interview of a child victim and does not 

improperly comment on the truthfulness of the victim." !d. at 934. 

In the present case, the testimony of Arnold-Harms that she 

employs "the funnel technique" when interviewing children, that she used 

this technique to interview the present victims, and that she looks for 

suggestibility and coaching when asking follow-up questions did no more 

than "provide[] context for the interview of [the] child victim[s]." 

Therefore, under Kirkman, such testimony "d[id] not improperly comment 

on the truthfulness of the victim[s]." Id. at 934. 

The testimony that Arnold-Harms was not concerned about 

suggestibility in her interview with Ca. N., is similar to the testimony of 

detectives in Kirkman that they elicited promises to tell the truth from the 

children they interviewed. Like those detectives, Arnold-Harms never 

testified that she believed the girls she interviewed. Compare RP 353-74, 

83-88 with Kirkman, 159 Wn.2d at 931-34. Moreover, Arnold-Harms' 
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testimony that she was not concerned that suggestibility play[ ed] a factor 

in this interview," RP 388, is not the same as testimony that Ca. N. was 

telling the truth. Indeed, such is not even the same as testimony that there 

was no coaching. Even had the jurors accepted the testimony of Arnold­

Harms as credible, which they were told they did not have to do, CP 87-

109, they could easily have concluded that Ca. N. was coached, or if she 

were not, that she was lying or simply mistaken in her testimony. Far 

from being an opinion of veracity of the girls, testimony that Arnold­

Harms looked for signs of suggestibility or coaching was no more than an 

explanation of an interview protocol, which explained for the jury why 

certain follow-up questions were asked. Under Kirkman, it did no more 

than "provide[] context for the interview" and "d[id] not improperly 

comment on the truthfulness of the victim[s]." Kirkman. 159 Wn.2d at 

934. 

Therefore, the trial court did not abuse its discretion in admitting 

the testimony of Arnold-Harms and the defendant's convictions should be 

affirmed. 

b. Testimony of Reed-Lyyski 

The defendant also complains that the following testimony of 

Reed-Lyyski constituted "improper opinion testimony on credibility, 

veracity and guilt": 
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Q Did you explain to Ms. Nelson why or how 
she would become a subject of a report in this case? 

A She was placed on as a subject because 
when we-

[DEFENSE ATTORNEY]: Your Honor, I would 
object. It is not responsive. He asked did she inform her 
why. 

[DEPUTY PROSECUTOR]: I think she has to 
explain. 

THE COURT: She can answer. 
Q (By [DEPUTY PROSECUTOR] Okay. 

A Basically if there's a concern that mom may 
have known that this was happening to her children, she 
would have been determined to be neglectful, yes. 

Q And did you determine whether or not Ms. 
Nelson knew and was, in fact, a subject based on her 
knowing? 

A Yes, I did. 
Q And what did you determine? 

A I determined that it was unfounded, that I did not 
believe she knew what was happening to her children at that 
time. 

Q When did you determine she didn't know? 
A After the children's forensic interviews, the children 
had stated that -
[DEFENSE ATTORNEY]: Your Honor, I would object. It 
calls for hearsay. 
[DEPUTY PROSECUTOR]: Well, it is not offered for the 
truth. 
THE COURT: Not offered for the truth. Goes to establish 
the date. 
[DEFENSE ATTORNEY]: So if it's asking for a date, 
Your Honor, then I would ask she state what date that was. 
[DEPUTY PROSECUTOR]: If she could answer the 
question, maybe she could. 
THE COURT: Go ahead. 
Q (By [DEPUTY PROSECUTOR]) Go ahead. 
A The children had their forensic interview on August 
2nd . At that time the children disclosed that they had not 
told their mother. 
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RP 1563-65. See Brief of Appellant, p. 60-63. 

However, the defendant's argument was not properly preserved for 

review and does not constitute a "manifest error affecting a constitutional 

right" within the meaning of RAP 2.5(a)(3). 

"Admission of witness opinion testimony on an ultimate fact, 

without objection, is not automatically reviewable as a 'manifest' 

constitutional error." Kirkman, 159 Wn.2d at 934. Rather, "'[m]anifest 

error' requires a nearly explicit statement by the witness that the witness 

believed the accusing victim." Id. 

The defendant concedes that trial counsel did not object to the 

challenged testimony as improper opinion testimony, and therefore, that 

the admission of such testimony is not reviewable here unless it was "a 

nearly explicit statement" that Reed-Lyski believed the girls. Brief of 

Appellant, p. 61. See RP 1563-68. 

However, nowhere in the excerpt above nor in any of her 

testimony did Reed-Lyyski ever testify that she believed the girls. See 

1544-73. Therefore, she made no explicit or nearly explicit statement that 

she believed the accusing victims and, as a result, there was no "manifest 

error" allowing review of this issue in this case. See Kirkman, 159 Wn.2d 

at 934. 
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The defendant argues that because Reed-Lyyski testified that she 

based her determination that Nelson was not neglectful on the forensic 

interviews, she indicated to the jury that she believed "that what the 

children were claiming had happened had, in fact, occurred." Brief of 

Appellant, p. 61-62. The defendant is mistaken. 

Such an attenuated line of reasoning is at best an inference which 

could potentially be drawn from the evidence, not an explicit or "a nearly 

explicit statement" that Reed-Lyski believed the girls. As such, it cannot 

be sufficient to constitute "manifest error," which would allow review of 

this issue. See Kirkman, 159 Wn.2d at 934. Indeed, the defendant seems 

to acknowledge as much in his brief, by referring to the disputed 

testimony as "an implicit but clear declaration" that Reed-Lyyski believed 

the girls. Brief of Appellant, p. 62 (emphasis added). 

Even were the issue to be considered reviewable, however, the 

defendant's argument is without merit. Reed-Lyyski testified that she 

determined that concerns of neglect were unfounded because the children 

disclosed that they had not told their mother their version of events. RP 

1565. This is not the same as testifying that she believed the children's 

version of events. In fact, one may infer from Reed-Lyyski's testimony 

that the veracity of the children's abuse claims was irrelevant to her 

neglect determination. If the children's claims had proven false, Reed-
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Lyyski would still have determined that concerns of neglect were 

unfounded simply because their claims had not been communicated to Ms. 

Nelson. See RP 1565. Thus, her determination was not based on the 

veracity of the allegations of abuse, but on the mother's steps to safeguard 

the children while such veracity was determined. As such, Reed-Lyyski's 

testimony was not, in any way, opinion testimony on the credibility or 

veracity of the victims in this case. 

Because this issue was not properly preserved for review, does not 

constitute a "manifest error affecting a constitutional right" within the 

meaning of RAP 2.5(a)(3), and even if reviewable, the challenged 

testimony was not opinion testimony on the credibility or veracity of the 

victims in this case, the defendant's convictions should be affirmed. 

4. THE TRIAL COURT PROPERLY ADMITTED OF THE 
TESTIMONY OF ARNOLD-HARMS AND BRELAND 
AS EXPERT TESTIMONY UNDER ER 702. 

Expert testimony is admissible under ER 702, State v. Jones, 71 

Wn. App. 798, 814, 863 P.2d 85 (1993): 

If scientific, technical, or other specialized knowledge will 
assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training or education, may 
testify thereto in the form of an opinion or otherwise. 
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ER 702. Generally, "[t]his rule requires [1] the witness be qualified as an 

expert, [2] any opinion testimony must be based on a theory generally 

accepted by the scientific community, and [3] the testimony must be 

helpful to the fact-finder." Jones, 71 Wn. App. 798,814,863 P.2d 85, 95 

(l993)(citing State v. Black, 109 Wn.2d at 341, 745 P.2d 12). 

"Education and practical experience may qualify a witness as an 

expert." Id. 

Generally, the Frye rule requires that "[a]n expert's scientific or 

technical testimony ... be based upon a scientific principle or explanatory 

theory that has gained general acceptance in the scientific community." 

Jones, 71 Wn. App. at 814 (citing Black, 109 Wn. 2d at 342 (citing Frye 

v. United States, 293 Fed. 1013 (D.C. Cir. 1923))). However, it has been 

held that "the Frye rule does not apply to the expression of expert medical 

opinions concerning the cause of an injury." State v. Young, 62 Wn. App. 

895,906, 802 P.2d 829, 836 (1991). Moreover, "if expert testimony does 

not concern novel theories of sophisticated or technical matters, it need not 

meet the stringent requirements for general scientific acceptance." Jones, 

71 Wn. App. at 815 (citing State v. Ortiz, 119 Wn.2d 294, 310-11, 831 

P.2d 1060 (1992)). "Testimony may be based on training, experience, 

professional observations, and acquired knowledge." Id. 
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In the present case, the defendant challenges portions of the 

testimony of Arnold-Harms and that of Breland as improper expert 

opinion testimony. See Brief of Appellant, p. 55-60. The defendant's 

arguments are unfounded. 

a. Testimony of Arnold-Harms 

Although the defendant argues that "it is highly questionable 

whether Arnold-Harms qualified as an 'expert' in child memory," Brief of 

Appellant, p. 56, it is clear that she never testified as such, RP 362, and 

therefore, that there was no requirement that she so qualify prior to the 

proper admission of her testimony. See ER 702, Jones, 71 Wn. App. at 

814. 

Arnold-Harms never testified that she was an expert in child 

memory, nor was she ever offered as such. RP 362. Rather, she testified 

that she was "employed as a child interviewer," and that she interviews 

children who are alleged to have been a victim or witness to violent 

crimes. RP 353-54. She testified that she had undergone training in 

interviewing such children at Harborview Medical Center, "reviewed 

literature and research" regarding child development and the dynamics of 

child abuse, received training in memory, observed others conduct such 

interviews, completed follow-up training, and conducted about 700 such 

interviews herself since 2003. RP 353-62. Arnold-Harms therefore had 
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the "[ e ]ducation and practical experience" to qualify expert in the field of 

forensic child interviewing. See Ortiz, 119 Wn.2d at 310-11. 

Nor did her testimony exceed the scope of that field. Although the 

defendant claims that her testimony "told jurors that certain interviewing 

techniques prevent and can even detect whether a child is suggestible or 

has been subjected to suggestion," and "that a child's memory acts in a 

particular way," Brief of Appellant, p. 56-57, her testimony was not in the 

form of an opinion on such topics, but a description of the interview 

technique employed. 

Specifically, Arnold-Harms testified that she employed the "funnel 

technique" to interview children to try to avoid suggesting answers to the 

children she interviewed. See, e.g., RP 355-58. She indicated that 

"[t]here's concerns with kids about suggestibility" and that the funnel 

technique tries to limit these concerns by asking open-ended questions. 

RP 355-57. However, Arnold-Harms never testified that this technique 

completely prevented or detected suggestibility in children. See RP 352-

88. Rather, she simply described why she framed her questions in the 

manner in which she did. 

Moreover, while Arnold-Harms testified about memory in 

children, she did so only in the context of explaining how she formed her 

questions and follow-up questions. See RP 362-65. 
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Therefore, her testimony did "not concern novel theories of 

sophisticated or technical matters," Jones, 71 Wn. App. at 815, but was 

limited to the interview protocol in which she was trained, which she had 

employed 700 times previously, and which she used in this case. RP 353-

62,369-73. Her testimony was, therefore, not subject to the Frye. !d. 

Rather, it was testimony "based on training, experience, professional 

observations, and acquired knowledge," ld, and may, perhaps, more 

properly be characterized not as expert testimony, but as fact testimony. 

Cf. State v. Smith, 67 Wn. App. 838, 841 P.2d 76 (1992). 

Because "[b]y testifying as to this interview protocol," Amold­

Harms also provided the necessary context that enabled the jury to assess 

the reasonableness of the [victims'] responses," Kirkman, 159 Wn.2d at 

931, it was also "helpful to the fact-finder." Jones, 71 Wn. App. at 814. 

As a result, the challenged testimony of Arnold-Harms was 

properly admissible, see ld., and the defendant has failed to "establish that 

the trial court abused its discretion," Demery, 144 Wn.2d at 758, in so 

admitting it. Therefore, the defendant's convictions should be affirmed. 

b. Testimony of Breland 

The defendant also argues that the court erred in admitting the 

following testimony of Michelle Breland: 
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There's also, in the literature they have addressed 
that, and what they discovered and what my own experience 
has been is that anal findings are very, very unusual. 

The study was around one percent of kids who have 
been sexually abused have anal findings. So it is very 
unusual. 

RP 416. Brief of Appellant, p. 58-60. 

The defendant also argues that Breland's testimony that 

penetration of the vagina will not always injure the hymen and that the 

hymen may be penetrated without any injury whatsoever, RP 460, was 

improper. Brief of Appellant, p. 58-60. 

Specifically, the defendant argues that the State failed to present 

any evidence to show that the "theory" lmderlying such testimony is 

"generally accepted in the scientific community." Brief of Appellant, p. 

59. The State, however, had no such burden. 

In Young, the defendant was charged with statutory rape and 

indecent liberties. Young, 62 Wn. App. at 895. Carol Jenny, a physician 

who worked at the Harborview Sexual Assault Center and examined the 

victim, was allowed to testify, that the victim's "vaginal opening was 

'dramatically dilated' to a diameter of 12 mm, 'extremely large compared 

to most children her age, '" and that this was "a finding consistent with 

sexual abuse." Young, 62 Wn. App. at 899. Jenny also referred to "one 

study that looked at several hundred children and set 7 mm. as the upper 
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range limit." ld On appeal, Young, like the defendant here, argued that 

the trial court erred in allowing such testimony because there had been no 

proof that this opinion was based on a principle that had gained general 

acceptance in the scientific community under the Frye standard. ld. at 

905-06. The Court noted that Jenny's testimony "showed a familiarity 

with the relevant literature consistent with her opinions, her testimony did 

not involve any new methods of proof or new scientific principles from 

which conclusions are drawn," and held that "the Frye rule does not apply 

to the expression of expert medical opinions concerning the cause of an 

injury." Young, 62 Wn. App. at 906. 

The present case is legally indistinguishable from Young. In this 

case, Michelle Breland testified that she was an Advanced Registered 

Nurse Practitioner (ARNP) with a specialty in pediatrics employed by 

Mary Bridge Children's Hospital in the Child Abuse Intervention 

Department, and that she had been working in that capacity since 1997. 

RP 404-05. Before that she worked as a registered nurse in the same 

department from 1992 to 1997. RP 405. Breland had a bachelor's degree 

in nursing from Pacific Lutheran University, a master's degree in nursing 

from the University of Washington, and was certified as an ARNP. RP 

406. She has undergone continuing education in pediatrics, RP 406-07, 

and has completed about forty trainings on child abuse and completed a 

-64 - dj&ji-prosmisc-optest-lstam@pom.doc 



residency program in San Diego. RP 406-11. She was also familiar with 

the medical literature, including a study titled, "It's Normal to be Normal," 

by Joyce Adams, which found that only one percent of children who were 

anally raped had "any sort of anal findings." RP 412-16. In her current 

position, Breland does nothing but medical evaluations on children who 

are alleged to have suffered abuse, RP 407-08, and testified that she has 

seen around 2,500 child patients complaining of sexual abuse, but that 

only one of those children had injury to the anus. RP 424-25. 

Thus, Breland's testimony, like that of Jenny in Young, "showed a 

familiarity with the relevant literature consistent with her opinions," and 

"did not involve any new methods of proof or new scientific principles 

from which conclusions are drawn." Young, 62 Wn. App. at 906. 

Therefore, the Frye rule does not apply to the expression of Breland's 

expert medical opinions, Id., and the State was not required to show that 

the theory upon which she based that opinion was generally accepted in 

the scientific community. 

Because Breland was "qualified as an expert", and it is undisputed 

that her testimony was helpful to the fact-finder, her testimony was 

properly admitted under ER 702. See, e.g., Jones, 71 Wn. App. at 814. 

Therefore, the defendant has failed to "establish that the trial court abused 
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its discretion," Demery, 144 Wn.2d at 758, in so admitting it, and his 

convictions should be affirmed. 

5. ALTHOUGH THE DEFENDANT FAILED TO 
PROPELRY PRESERVE THE ISSUE WITH RESPECT 
TO MULLIGAN AND HARRIS, THE TRIAL COURT 
PROPERL Y ADMITTED TESTIMONY REGARDING 
STATEMENTS MADE BY Co. N. AND Ca. N. TO 
BRELAND, MULLIGAN, AND HARRIS AS 
STATEMENTS FOR PURPOSES OF MEDICAL 
DIAGNOSIS OR TREATMENT UNDER ER 803(a)(4). 

Although the defendant failed to properly preserve the issue with 

respect to Mulligan and Harris, the statements made by Co. N. and Ca. N. 

to Breland, Mulligan, and Harris, about which the latter three testified at 

trial, see Brief of Appellant, p. 66-68, were properly admissible under ER 

803(a)(4). That rule provides: 

The following are not excluded by the hearsay rule, even 
though the declarant is available as a witness: 

(4) Statements for Purposes of Medical Diagnosis or 
Treatment. Statements made for purposes of medical diagnosis or 
treatment and describing medical history, or past or present 
symptoms, pain, or sensations, or the inception or general character 
of the cause or external source thereof insofar as reasonably 
pertinent to diagnosis or treatment. 

ER 803(a)(4). 

ER 803(a)(4) is not limited to physical ailments or statements 

made to physicians. In re Dependency of M.P., 76 Wn. App. 87, 882 

P.2d 1180 (1994). Indeed, "[s]tatements made to counselors in child 
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abuse or rape situations are encompassed by this exception." State v. 

Ackerman, 90 Wn. App. 477,482,953 P.2d 816 (1998); M.P., 76 Wn. 

App. at 92-93. 

Generally, "[a] party demonstrates a statement to be reasonably 

pertinent when (1) the declarant's motive in making the statement is to 

promote treatment, and (2) the medical profession reasonably relied on the 

statement for purposes of treatment." State v. Williams, 137 Wn. App. 

736, 746, 154 P.3d 322 (2007). "Determining the declarant's apparent 

motive 'rarely presents difficulty [for the court because] the circumstances 

generally speak for themselves." State v. Kilgore, 107 Wn. App. 160, 

183,26 P.3d 308,320 (2001)(quoting 4 CLIFFORD S. FISHMAN, 

JONES ON EVIDENCE, sec. 30:11, at 744 (th ed. 2000)). Division 1 of 

this Court noted, "[w]e see no sound basis for presuming young children 

lack the ability to understand that certain statements they might make are 

for the purpose of getting help for sickness, pain, or emotional 

discomfort." M.P., 76 Wn. App. at 93. 

"In domestic violence and sexual abuse situations, a declarant's 

statement disclosing the identity of a closely-related perpetrator is 

admissible under ER 803(a)(4) because part of reasonable treatment and 

therapy is to prevent recurrence and future injury." Id.; Ackerman, 90 

Wn. App. at 482 (citing State v. Bulter, 53 Wn. App. 214, 221, 766 P.2d 
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505, rev. den., 112 Wn.2d 1014 (1989)). "[I]dentity is [also] important 

since child abuse can involve psychological as well as physical injury and 

there is a risk of further injury if the child and the abuser live in the same 

household." Id. (citing State v. Ashcraft, 71 Wn. App. 444, 859 P.2d 60 

(1993)). 

In the present case, both Ca. N. and Co. N. saw Advanced 

Registered Nurse Practitioner Michelle Breland, and counselors Mulligan 

and Harris. 

Breland testified that she performed medical evaluations on 

children who have allegedly suffered abuse for the purpose of diagnosing 

any medical problems and treating them. RP 175-76. She saw both Co. 

N. and Ca. N. for this purpose at the Child Abuse Intervention Department 

of Mary Bridge Children's Hospital on August 7,2007. RP 176-77,490, 

430-31. Breland testified that she questions the children she sees about 

why they are there and what happened to them so that she can properly 

evaluate and treat them. RP 178-180, 427. She testified specifically that 

she makes medical decisions based on what the children tell her, RP 179-

80,427, and that she did so in the case of Ca. N., RP 183-85, and Co. N. 

RP 185-6. 

Breland also testified that she asked then 13-year-old Co. N., RP 

625, if she knew why she was in the hospital seeing a nurse, and that Co. 
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N. expressed that she did. RP 433. Specially, Co. N. told Breland, "I was 

sexually assaulted" by the defendant. RP 185-86, 433-34. Breland 

testified that she "wanted to be clear with her [i.e., Co. N.] that she knew 

she was here for a checkup," and thus "explained the checkup to her." RP 

186. Co. N. went on to tell Breland that she had some pain and that the 

"skin around her anus had stretched." RP 180. 

Breland testified that Ca. N. was eight years old during her 

examination of her. RP 202. Although Ca. N. initially indicated that she 

was seeing Breland "[b]ecause my Dad told me," she also indicated that 

she knew she was at a "doctor's office," and according to Breland, after 

they got her comfortable and got her height and weight, she seemed "to 

understand what was going on." RP 182-83,202. Moreover, Breland 

explained to Ca. N. that "she had come to see me for a checkup" and 

"explained the checkup for her." RP 439. Ultimately, Breland felt that 

Ca. N. had a "clear understanding" of why she was undergoing the 

examination. RP 202. In fact, Ca. N. went on to tell Breland that the 

defendant had hurt her "privates," RP 183-84, and indicated that she had 

bleeding around the anus. RP 180. 

It is clear from this testimony that Breland, an advanced nurse 

practitioner who is employed by Mary Bridge Children's Hospital to 

diagnose and treat child victims of abuse, RP 175-76, was a "medical 
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professional" who "reasonably relied on the statement[ s of Ca. N. and Co. 

N.] for purposes of treatment." Williams, 137 Wn. App. at 746. See RP 

179-80, 183-86,427. 

It is equally clear that Co. N. and Ca. N., who were both sitting in a 

facility of Mary Bridge Children's Hospital at the time, see, e.g., RP 176-

77, and went on to explain to Breland that they had been abused and to 

describe their symptoms, including a "stretched" anus, and bleeding 

around the anus, RP 180, made these statements with "the motive ... to 

promote treatment." Williams, 137 Wn. App. at 746. 

Therefore, the State demonstrated that the statements made by Co. 

N. and Ca. N. to Breland were "reasonably pertinent to diagnosis or 

treatment" within the meaning ofER 803(a)(4), and admissible under ER 

803(a)(4). Williams, 137 Wn. App. at 746. 

The defendant did not seem to object to the statements of Ca. N. or 

Co. N. made to Mulligan and Harris about the defendant as hearsay, see 

RP 766-870. Indeed, the defendant called Mulligan and Harris as 

witnesses in his case-in-chief and asked both to recount statements made 

by Co. N. and Ca. N. during their counseling sessions with them. RP 

1022-35(Mulligan); RP 1035-42(Harris). Therefore, the issue of whether 

these statements were improperly admitted under ER 803(a)( 4) was not 
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properly preserved, and should not be reviewed by this Court. See RAP 

2.5(a). 

Assuming that the issue was properly preserved, however, the 

girls' statements to Mulligan and Harris were properly admitted. 

Phoebe Mulligan, who works for Comprehensive Mental Health 

and the Child Advocacy Center, provides mental health assessments and 

treatment for children who have reported sexual abuse. RP 783. Mulligan 

saw both Ca. N. and Co. N. RP 788-89. Both girls were referred to her on 

August 2,2007, and she saw both on August 9. RP 790. They indicated 

that an adult had touched their "private sexual body parts," RP 792. 

Mulligan testified that she gave the girls standard forms to determine the 

sort of "stressors" that prompted them to see her, and that she explained 

these forms to the girls so that they knew what they were filling out and 

why. RP 790. The statements were then used in the girls' treatment. RP 

790-94. 

Carlin Harris testified that she was a mental health counselor with 

a master's degree in counseling, who provided counseling for both Ca. N. 

and Co. N. RP 854-57. Harris also indicated that she gave both Co. N. and 

Ca. N. questionnaires for them to fill out to determine what concerns they 

are dealing. RP 858, 864. 

Based on such testimony, it is clear that Mulligan and Harris were 
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mental health professionals who reasonably relied on the statements of Co. 

N. and Ca. N. for purposes of treatment for their mental health issues. See 

Williams, 137 Wn. App. at 746. 

Co. N. testified that Mulligan was "a mental health counselor" and 

that Harris was a "[c]ounselor, too." RP 655, 668. She testified that 

Mulligan "wanted to see if [she] was emotionally healthy," and was "one 

of those people I could express my feelings to" and to whom she could 

talk about "what happened." RP 665-666. Co. N. indicated that Mulligan 

helped her with her mental health. RP 666. Co. N. indicated that she 

understood she was in counseling with Harris because, she "got hurt by 

[her] mom's boyfriend," and suffered both physical and sexual abuse. RP 

858-59. She testified that Harris helped her address her feelings. RP 668-

69. 

Ca. N. also identified Mulligan and Harris as "counselors," and 

testified that she saw Mulligan and then Harris "[t]o make us feel better" 

because the defendant was hurting her and her sister. RP 580-83. 

It is clear from such testimony that the motive of the girls in 

making their statements to both Mulligan and Harris was to promote 

treatment of their mental health issues. See Williams, 137 Wn. App. at 

746. 

Thus, the State demonstrated that "the dec1arant[s'] motive in 
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making the statement[s] [wa]s to promote treatment," and that "(2) the 

medical professional[ s] reasonably relied on the statement [ s] for purposes 

of treatment." State v. Williams, 137 Wn. App. at 746. As a result, it 

demonstrated that such statements were "reasonably pertinent," and 

consequently, admissible under ER 804(a)(4). 

Although the defendant failed to properly preserve the issue with 

respect to Mulligan and Harris, the statements made by Co. N. and Ca. N. 

to Breland, Mulligan, and Harris, were properly admissible under ER 

803(a)(4). As a result, the defendant has failed to "establish that the trial 

court abused its discretion," Demery, 144 Wn.2d at 758, in admitting 

them. Therefore, the defendant's convictions should be affirmed. 

6. THE SENTENCING COURT PROPERLY IMPOSED 
CONDITIONS OF COMMUNITY CUSTODY, WITH 
THE POSSIBLE EXCEPTION OF CONDITIONS 26 
AND 27 OF APPENDIX H. 

When a defendant is sentenced under RCW 9.94A.712, the 

sentencing court must sentence the defendant to community custody, and 

must sentence that defendant to conditions of community custody listed in 

former RCW 9.94A.700(4). Former RCW 9.94A.712(5)-(6)(a)(i). The 

court may also order those conditions provided in RCW 9.94A.700(5). 

Former RCW 9.94A.712(6)(a)(i). 
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In addition to the conditions listed in RCW 9.94A.700(4) and (5), 

"[t]he court may also order the offender to participate in rehabilitative 

programs or otherwise perform affirmative conduct reasonably related to 

the circumstances of the offense, the offender's risk ofreoffending, or the 

safety of the community." Id. 

"A 'crime-related prohibition' is an order prohibiting conduct that 

directly relates to the circumstances o/the crime." State v. Zimmer, 146 

Wn. App. 405, 413,190 P.3d 121 (2008). "Sentencing courts have the 

power to delegate some aspects of community placement to the 

D[epartment of Corrections]." State v. Sansone, 127 Wn. App. 630, 642, 

111 P.3d 1251 (2005). 

"Imposing conditions of community custody is within the 

discretion of the sentencing court and will be reversed if manifestly 

unreasonable." State v. Bahl, 164 Wn.2d 739, 753, 193 P.3d 678 (2008). 

"Imposition of an unconstitutional condition would ... be manifestly 

unreasonable." Id. 

Under the federal due process clause and Article I, section 3 of the 

Washington State constitution, "a prohibition is void for vagueness if 

either (1) it does not define the offense with sufficient definiteness such 

that ordinary people can understand what conduct is prohibited, or (2) it 

does not provide ascertainable standards of guilt to protect against 
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arbitrary enforcement." State v. Sansone, 127 Wn. App. at 638-39; Bahl, 

1164 Wn.2d at 752-53. 

In the present case, the court imposed conditions of community 

custody in its judgment and sentence and in appendices F and H, see CP 

282-99, 233-35, Appendix B, including seven which are now challenged 

by the defendant. Brief of Appellant, p. 72-80. 

The defendant argues that conditions 14, 24, 26, and 27 of 

Appendix H were not statutorily authorized. Brief of Appellant, p. 73-80. 

Although the defendant may be correct about condition 26, relating 

to chemical dependency treatment, and 27, relating to mental health 

treatment, see State v. Jones, 118 Wn. App. 199,207-12, 76 P.3d 258 

(2003), conditions 14 and 24 were clearly authorized by statute. 

Condition 14 states: "[d]o not possess or peruse pornographic 

materials. Your Community Corrections Officer will consult with the 

identified Sexual Deviancy Treatment Provider to define pornographic 

material." CP 234. Condition 24 states, "[y]ou shall not have access to 

the Internet without childblocks in place." CP 235. 

Both conditions were authorized by former RCW 

9.94A.712(6)(a)(i), which allowed the court to "order the offender to 

participate in rehabilitative programs or otherwise perform affirmative 

conduct reasonably related to the circumstances of the offense, the 
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offender's risk of reoffending, or the safety of the community." Indeed, 

both conditions were necessary to the completion of the psychosexual 

treatment, a "rehabilitative program" ordered by the court, see CP 282-99, 

and were otherwise reasonably necessary to reduce the defendant's risk of 

reoffending and to increase the safety of the community. 

These conditions were also consistent with RCW 9.94A.700(5)(c), 

which allows the court to order a defendant to "participate in crime-related 

treatment or counseling services." Both the judgment and sentence itself, 

CP 282-99, and Condition 11 of Appendix H did this explicitly, by 

ordering the defendant to "[0 ]btain a Psychosexual Evaluation and comply 

with any recommended treatment by a certified Sexual Deviancy 

Counselor." CP 234. Neither of these provisions is challenged and both 

are "crime-related" because they "directly relate[j to the circumstances of 

the crime," Zimmer, 146 Wn. App. at 413, which was child rape. CP 

282-99. Conditions 14 and 24 are necessary components of the treatment 

ordered in Condition 11. Indeed, condition 14 makes this clear by 

referring to the same treatment provider ordered in unchallenged condition 

11. Because these conditions are necessary components of the "crime­

related treatment or counseling services" ordered in Condition 11, they 

were authorized by former RCW 9.94A.712(6)(a)(i), which allowed the 

court to "order the offender to participate in rehabilitative programs or 
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otherwise perform affirmative conduct reasonably related to the 

circumstances of the offense, the offender's risk ofreoffending, or the 

safety of the community." Therefore, conditions 14 and 24 were 

statutorily authorized and should be affirmed. 

The defendant also argues that condition 14 of Appendix H, a 

phrase in the first paragraph of Appendix F, and conditions III and VI of 

Appendix F were unconstitutionally vague. The defendant is mistaken. 

Condition 14 states: "[d]o not possess or peruse pornographic 

materials. Your Community Corrections Officer will consult with the 

identified Sexual Deviancy Treatment Provider to define pornographic 

material." CP 234. Contrary to the defendant's assertion, the second 

sentence in this condition both "define[s] the offense with sufficient 

definiteness such that ordinary people can understand what conduct is 

prohibited" and provides "ascertainable standards of guilt to protect 

against arbitrary enforcement." Sansone, 127 Wn. App. at 638-39. 

The conditions at issue in Bahl and Sansone differed significantly 

from that at issue here. In Bahl, the trial court ordered "[ d]o not possess 

or access pornographic materials, as directed by the supervising 

Community Corrections Officer." Bahl, 164 Wn.2d at 743. In Sansone, 

the challenged condition "required that [the defendant] not possess or 

peruse pornography without prior approval of his probation officer, and 

- 77 - dj&ji-prosmisc-optest-Istam@pom.doc 



that the term 'pornography' was to be defined by his probation officer." 

Sansone, 127 Wn. App. at 634. These conditions were unconstitutionally 

vague because they created "a real danger that the prohibition on 

pornography may ultimately translate to a prohibition on whatever the 

officer personally finds titillating." Id. at 641 (quoting United States v. 

Guagliardo, 278 F.3d 868,872 (9th Cir. 2002)). See Bahl, 164 Wn.2d at 

758. Such a concern does not exist here, where, by the terms of the 

condition, the definition of pornography is to be set in advance by both the 

community corrections officer and the defendant's Sexual Deviancy 

Treatment Provider. Because the treatment provider is involved in setting 

the definition, he or she can insure that the definition of pornography is 

precise and treatment-specific. Cf Sansone, 127 Wn. App. at 643. 

Nor is there a concern of improper delegation. As the Court in 

Sansone noted "[a] delegation would not necessarily be improper if [the 

defendant] were in treatment and the sentencing court delegated to the 

therapist to decide what types of materials [the defendant] could have," 

!d., something which was done in condition 14. 

Therefore, condition 14 is not unconstitutionally vague and should 

be affirmed. 

The same can be said of the challenged conditions in Appendix F. 

While the defendant challenges condition III, which states that "[t]he 
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offender shall participate in crime-related treatment or counseling 

services," as unconstitutionally vague, it is not. The judgment and 

sentence specifies in two places what is meant: that the defendant must 

complete "a Psychosexual Evaluation and comply with any recommended 

treatment by a certified Sexual Deviancy Counselor." CP 282-99; CP 234. 

Although the defendant challenges condition VI, which states 

"[t]he offender shall comply with any crime-related prohibitions," CP 282-

99, as unconstitutionally vague, the crime-related prohibitions at issue are 

listed throughout the judgment and sentence and its appendices. See CP 

282-99, 233-35; Appendix B. Similarly, although the defendant 

challenges language in the first paragraph of Appendix F, which states that 

he "shall submit to affirmative acts necessary to monitor compliance with 

court orders as required by DOC," as unconstitutionally vague, such 

"affirmative acts" are spelled out in the appendices. See CP 282-99, 233-

35; Appendix B. For example, condition 17 of Appendix H requires the 

defendant to inform his community corrections officer of any romantic 

relationships and condition 18 requires him to submit to 

polygraph and/or plethysmograph testing." CP 233-35. Therefore, none 

ofthe Appendix F conditions are unconstitutionally vague and all should 

be affirmed. 
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Indeed, all conditions of the defendant's community custody 

should be affirmed, with the possible exception of conditions 26 and 27, of 

Appendix H. 

D. CONCLUSION. 

For the reasons stated above, the defendant's convictions and all 

conditions of his sentence, except for conditions 26 and 27 of Appendix H 

should be affirmed. 
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SEAN PATRICK RYAN 
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COURT'S INSTRUCTIONS TO THE JURY 
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'. 



15482 5/14/2686 88133 

INSTRUCTION NO. _,_ 

It is your duty to decide the facts in this case based upon the evidence presented to 

you during this trial. It also is your duty to accept the law from my instructions, 

regardless of what you personally believe the law is or what you personally think it 

should be. You must apply the law from my instructions to the facts that you decide have 

been proved, and in this way decide the case. 

Keep in mind that a charge is only an accusation. The filing of a charge is not 

evidence that the charge is true. Your decisions as jurors must be made solely upon the 

evidence presented during these proceedings. 

The evidence that you are to consider during your deliberations consists of the 

testimony that you have heard from witnesses, stipulations, and the exhibits that I have 

admitted, during the trial. If evidence was not admitted or was stricken from the record, 

then you are not to consider it in reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number, but they 

do not go with you to the jury room during your deliberations unless they have been 

admitted into evidence. The exhibits that have been admitted will be available to you in 

the jury room. 

One of my duties has been to rule on the admissibility of evidence. Do not be 

concerned during your deliberations about the reasons for my rulings on the evidence. If I 

have ruled that any evidence is inadmissible, or if I have asked you to disregard any 

evidence, then you must not discuss that evidence during your deliberations or consider it 

in reaching your verdict. 



In order to decide whether any proposition has been proved, you must consider all 

of the evidence that I have admitted that relates to the proposition. Each party is entitled 

to the benefit of all of the evidence, whether or not that party introduced it. 

You are the sole judges ofthe credibility of each witness. You are also the sole 

judges of the value or weight to be given to the testimony of each witness. In considering 

a witness's testimony, you may consider these things: the opportunity of the witness to 

observe or know the things he or she testifies about; the ability of the witness to observe 

accurately; the quality of a witness's memory while testifying; the manner of the witness 

while testifying; any personal interest that the witness might have in the outcome or the 

issues; any bias or prejudice that the witness may have shown; the reasonableness of the 

witness's statements in the context of all of the other evidence; and any other factors that 

affect your evaluation or belief of a witness or your evaluation of his or her testimony. 

The lawyers' remarks, statements, and arguments are intended to help you 

understand the evidence and apply the law. It is important, however, for you to remember 

that the lawyers' statements are not evidence. The evidence is the testimony and the 

exhibits. The law is contained in my instructions to you. You must disregard any remark, 

statement, or argument that is not supported by the evidence or the law in my 

instructions. 

You may have heard objections made by the lawyers during trial. Each party has 

the right to object to questions asked by another lawyer, and may have a duty to do so. 

These objections should not influence you. Do not make any assumptions or draw any 

conclusions based on a lawyer's objections. 



15402 5/14/2088 33135 

Our state constitution prohibits a trial judge from making a comment on the 

evidence. It would be improper for me to express, by words or conduct, my personal 

opinion about the value of testimony or other evidence. I have not intentionally done this. 

If it appeared to you that I have indicated my personal opinion in any way, either during 

trial or in giving these instructions, you must disregard this entirely. 

You have nothing whatever to do with any punishment that may be imposed in 

case of a violation of the law. You may not consider the fact that punishment may follow 

conviction except insofar as it may tend to make you careful. 

The order of these instructions has no significance as to their relative importance. 

They are all important. In closing arguments, the lawyers may properly discuss specific 

instructions. During your deliberations, you must consider the instructions as a whole. 

As jurors, you are officers of this court: You must not let your emotions overcome 

your rational thought process. You must reach your decision based on the facts proved to 

you and on the law given to you, not on sympathy, prejudice, or personal preference. To 

assure that all parties receive a fair trial, you must act impartially with an earnest desire to 

reach a proper verdi~t. 
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INSTRUCTION NO. L 
Evidence may be either direct or circumstantial. Direct evidence is that given by 

a witness who testifies concerning facts that he or she has directly observed or perceived 

through the senses. Circumstantial evidence is evidence of facts or circumstances from 

which the existence or nonexistence of other facts may be reasonably inferred from 

common experience. The law makes no distinction between the weight to be given to 

either direct or circumstantial evidence. One is not necessarily more or less valuable than 

the other. 
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INSTRUCTION NO. L 
The defendant has entered a plea of not guilty. That plea puts in issue every 

element of each crime charged. The State is the plaintiff and has the burden of proving 

each element of each crime beyond a reasonable doubt. The defendant has no burden of 

proving that a reasonable doubt exists. 

A defendant is presumed innocent. This presumption continues throughout the 

entire trial unless during your deliberations you find it has been overcome by the 

evidence beyond a reasonable doubt. 

A reasonable doubt is one for which a reason exists and may arise from the 

evidence or lack of evidence. It is such a doubt as would exist in the mind of a reasonable 

person after fully, fairly, and carefully considering all of the evidence or lack of evidence. 

If, from such consideration, you have an abiding beliefin the truth of the charge, you are 

satisfied beyond a reasonable doubt. 
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INSTRUCTION NO. ~ 
A witness who has special training, education or experience in a particular 

science, profession or calling, may be allowed to express an opinion in addition to giving 

testimony as 10 facts. You are not bound, however, by such an opinion. In determining 

the credibility and weight to be given such opinion evidence, you may consider, among 

other things, the education, training, experience, knowledge and ability of that witness, 

the reasons given for the opinion, the sources of the witness' information, together with 

the factors already given you for evaluating the testimony of any other witness. 



15402 5/14/28BE 06139 

INSTRUCTION NO. r:; 
A separate crime is charged in each count. You must decide each count 

separately. Your verdict on one count should not control your verdict on any other count. 
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fNSTRUCTION NO. ~ 
A person commits the crime of rape of a child in the first degree when the person 

has sexual intercourse with a child who is less than twelve years old, who is not married 

to the person, and who is at least twenty-four months younger than the person. 
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fNSTRUCTIONNO·l 

The State alleges that the defendant committed acts of rape of a child in the first 

degree on mUltiple occasions. To convict the defendant on any count of rape of a child in 

the first degree, one particular act of rape of child in the first degree must be proved 

beyond a reasonable doubt and you must unanimously agree as to which act has been 

proved. You need not unanimously agree that the defendant committed all the acts of 

rape of a child in the first degree. 
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INSTRUCTION NO. ~ 
To convict the defendant of the crime of rape of a child in the first degree, as 

charged in count I, each of the fol1owing elements of the crime must be proved beyond a 

reasonable doubt:, 

(1) That on or about the period between the 2nd day of February, 2004 and the 2th 

day of July 2007, the defendant had sexual intercourse with Ca. N.; 

(2) That Ca. N. was less than twelve years old at the time of the sexual 

intercourse and was not married to the defendant; 

(3) That the defendant was at least twenty-four months older than Ca. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a 'reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to anyone of these elements, then it will be your duty to return a verdict of not gUilty. 



15482 5/14/2686 08143 

INSTRUCTION No.l 
To convict the defendant of the crime of rape of a child in the first degree, as 

charged in count 11, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the the period between the 2nd day of February, 2004 and the 

27th day of July, 2007, the defendant had sexual intercourse with Ca. N.; 

(2) That Ca. N. was less than twelve years old at the time of the sexual 

intercourse and was not married to the defendant; 

(3) That the defendant was at least twenty~four months older than Ca. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to anyone of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. \ 0 

To convict the defendant of the crime of rape of a child in the first degree, as 

charged in count III, each of the following elements of the crime must be proved beyond 

a reasonable doubt: 

(1) That on or about the period between the 2nd day of February, 2004 and the 

27th day of July, 2007, the defendant had sexual intercourse with Ca. N.; 

(2) That Ca. N. was less than twelve years old at the time of the sexual 

intercourse and was not married to the defendant; 

(3) That the defendant was at least twenty-four months older than Ca. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to anyone ofthese elements, then it wiUbe your duty to return a verdict of not guilt)'. 
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INSTRUCTION NO. R 
To convict the defendant of the crime of rape ofa child in the first degree, as 

charged in count IV, each of the following elements of the crime must be proved beyond 

a reasonable doubt: 

(1) That on or about the period between the 2nd day of February, 2004, and the 

27th day of July, 2007, the defendant had sexual intercourse with Ca. N.; 

(2) That Ca.N. was less than twelve years old at the time of the sexual 

intercourse and was not married to the defendant; 

(3) That the defendant was at least twenty-four months older than Ca. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of gUilty. 

On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to anyone of these elements, then it will be your duty to return a verdict of not guilty. 



INSTRUCTION NO. l..L 
A person commits the crime of rape of a child in the second degree when the 

person has sexual intercourse with a child who is at least twelve years old but less than 

fourteen years old, who is not married to the person, and who is at least thirty-six months 

younger than the person. 
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INSTRUCTION NO. J.l 
The State alleges that the defendant committed acts of rape of a child in the 

second degree on multiple occasions. To convict the defendant on any count of rape of a 

~ 
child in the second degree, one particular act~ape of a child in the second degree must be 

proved-beyond a reasonable doubt and you must unanimously agree as to which act has 

been proved. You need not unanimously agree that the defendant committed all the acts 

of rape of a child .in the second degree. 
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fNSTRUCTION NO. li. 
To convict the defendant of the crime of rape ofa child in the second degree, as 

charged in count V, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the period between the 29th day of January, 2007, and the 

27th day of July, 2007, the defendant had sexual intercourse with Co. N.; 

(2) That Co. N. was at least twelve years old but was less than fourteen years old 

at the time of the sexual intercourse and was not married to the defendant; 

(3) That the defendant was at least thirtYMsix months older than Co. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to anyone of these elements, then it will be your duty to return a verdict of not guilty. 



INSTRUCTION NO. 

To convict the defendant of the crime of rape of a child in the second degree, as 

charged in count VI, each of the following elements of the crime must be proved beyond 

a reasonable doubt: 

(1) That on or about the period between the 29th day of January, 2007, and the 

27'h day of July, 2007. the defendant had sexual intercourse with Co. N.; 

(2) That Co. N. was at least twelve years old but was less than fourteen years old 

at the time of the sexual intercourse and was not married to the defendant; 

(3) That the defendant was at least thirty-six months older than Co. N.; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt. then it will be your duty to ·return a verdict of guilty. 

On the other hand. if, after weighing all the evidence you have a reasonable doubt 

as to anyone of these elements. then it will be your duty to return a verdict of not gUilty. 
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INSTRUCTION NO . ...\k-
Sexual intercourse means any penetration of the vagina or anus however slight, by 

an object, including a body part, when committed on one person by another, whether 

such persons are of the same or opposite sexlr any act of sexual contact between persons 

. involving the sex organs of one person and the mouth or anus of another whether such 

persons are of the same or opposite sex. 
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INSTRUCTION NO. l1' 
Married means one who is legally married to another, but does not include a 

person who is living separate and apart from his or her spouse and who has filed in court 

for legal separation or for dissolution of the marriage. 



INSTRUCTION NO. \D 
As jurors, you have a duty to discuss the case with one another and to deliberate 

in an effort to reach a unanimous verdict. Each of you must decide the case for yourself, 

but only after you consider the evidence impartially with your fellow jurors. During your 

deliberations, you should not hesitate to re~examine your own views an~ to change your 

opinion based upon further review of the evidence and these instructions. You should not, 

however, surrender your honest belief about the value or significance of evidence solely 

because of the opinions of your fellow jurors. Nor should you change your mind just for 

the purpose of reaching a verdict. 



INSTRUCTION NO. lC\ 
When you begin deliberating, you should first select a presiding juror. The 

presiding juror's duty is to see that you discuss the issues in this case in an orderly and 

reasonable manner, that you discuss each issue submitted for your decision fully and 

fairly, ancJ that each one of you has a chance to be heard on every question before you. 

During your deliberations, you may discuss any notes that you have taken during 

the trial, if you wish. You have been allowed to take notes to assist you in remembering 

clearly, not to substitute for your memory or the memories or notes of other jurors. Do 

not assume, however, that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in 

this case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need 10 ask 

the court a legal or procedural question that you have been unable to answer, write the 

question out simply and clearly. For this purpose, use the form provided in the jury room. 

In your question, do not state how the jury has voted. The presiding juror should sign and 

date the question and give it to the judicial assistant. I will confer with the lawyers to 

determine what response, ifany, can be given. 

You will be given the exhibits admitted in evidence, these instructions, and 

verdict forms for recording your verdict. Some exhibits and visual aids may have been 

used in court but will not go with you to the jury room. The exhibits that have been 

admitted into evidence will be available to you in the jury room. 

You must fill in the blank provided in each verdict form the words "not guilty" or 

the word "guilty", according to the decision you reach. 



Because this is a criminal case, each of you must agree for you to return a verdict. 

When all of you have 50 agreed, fill in the verdict forms to express your decision. The 

presiding juror must sign the verdict forms and notify the judicial assistant. The judicial 

assistant will bring you into court to declare your verdict. 
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STATE OF WASHINGTON, 

Si:A.NPATmCX RYAN 

SID: 232831P8 
DOB: 0SI1711V78 

(17-1-0410l-O 

NOV - 92009 

Plaintiff. CAUSENO. C11-1..04102.-0 OOC@ 
AS TO COUNTS L n. IV, AND V ONLY 

.JDDGUEM' Al'fl) SEl'fl'ENCE· (!!JS) 
IOOPrism []RCWP,P4A.712DisanCanf'inemalt 
[ ~ Jail One Year cr Le!.s 

Defendant. [J Fmt-'l'iml- OffendEr' 
[ ) Special SelIu.al Offender SemendngAltemati'1e 
[ ] SpKisl Drug Offender Sentencing Altanati'1e 
[ 1 Breaking The Cyde (me) 

[ ] C!edt's Actiaa. ~quiftd, para 4.5 
(SDOSA),4. '7tald 4.8 (SSOSA.) 4.1S..2, 5.3, 6.6 
ad 5.8 

L BEARING 

1.1 A Sl!lJtencing bearing was held and the defendarlt, the defendant's lawyer md the (deputy) prosecuting 
attQ:Dey were preseDl 

II. I1NDINGS 

Ttu:re beiDg noreasm why judgment sbcllld nat be pranounced, the caJrtFINDS: 

2..1 . ctnmEm:' OIFENSE(S): '!be defendant was Camet plilty m 
by [ 1 plea { Xl jury-vria. { ] Qah trial of: 

COUNt cue: 

I RAPE OF A CHILD IN 
THEFIRSI'DEGREE 

n RAPE OF A CHI1D IN 
TBEFIRST DEGREE 

IV RAPE OF A CHILDIN 
THEPlRSTDEGREi 

.JUI)GM!NT AND SEN"rmfCE (JS) 
(Felmy)QrJIX11)Page 1 of14 

N:W l!HHAHCl!Ml!Nf 
un" 

9A.44.<113 
10,99.020 

9A.44.OO3 
10,99.020 

PA.44.OO3 
10.99.020 

DAUOP 
ClUM! 

Between 
2121()4. and 
7tr11CT1 

. BOeen 
2I2I()4.md 
7tr1m 
Between 
2I2I04md 
7fZ11(17 

DfCml!H'lHO, 

072071584-Pi.-ce 
Camt.y Sheriff 

002071584 Pien::e 
Camty Sheriff 

<112071584 Pien::e 
Camty Sheriff 

0JJb oI~AIIonIt=y 
930 'IiarenIa "VeP_ §.Itooa! 946 
T_a. WasIdDgloa \18402-2171 
TelepIuJae: (1S3) 798-7400 
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COUNT CRIM!. RCW !NHANCl!1.!!N'l DA'lROP' mCIDDITNO. 
TYPE· CRlM!. 

V RAPE OF A CHILD IN 9A.44.076 Between 072071584 Pim:e 
THE SECOND DEGREE 10.99.020 1129107 and Ccuuy Sheriff 

7n:J/(jJ 
• (,F) F1resrm, (D) Other deadly weapms, M VUCSA III a pratected zone, (VB.) Ven Han, See RCW 46.61.520, 

. ~lP)Jmra:We ~ (SM) Sexual Mmvstim, (SCI') Sexual Conduct with a Child fa- a Fee. See RCW 
9.94A. 533(8). (If the crime is a drag CJffense, indude.the ~ at' drug in the seand column.) . . .. ", 

as charged in the Original Infamatioo 

[Xl The defendant is a seJt affmda' subject to indeterminate sentEnCing under RCW 9.94A. 712. 
[Xl A special v8liictlfindingthat thevictimsw~eunda' 15 yean; of age at the time of the offemes Wen? 

returned en camts I, n, 'N and. V RCW 9.94A. . 
[ ] CUm!1t offE!lSl5 mCIlllp~sing the·same aiminal conduct and CDUnting as me aime in determining 

the off8ld~ san are fJiCW 9.94A.589): 

[ ] Other CJm!!1t cmvic1icm listed under different amse ~ers used in calculating the offender scae 
are (list offense and c:ausenumba-): 

22 CRIMINAL BlSTORY (}lCW 994A.525): 

] 

2 

3 

4 

CRIME DATE OF SENTEN'CING DATE OF AerJ TYPE 
SENTENCE COURT CRIME ADULT OF. 

d;State} JUV CRIME 
OTBER. CURRENT Pie"tP County Superitr Between A V 
OP'FENSE Ccurt, WA 1J2I04and 
<71·1-04102--0 71Z1f(JJ 
RAPE OF A cmI..D IN 
THE FlRSl" DEGREE 
01"HER CURRENT PiEf'W County Superttr Between A V 
OFFENSE Ccurt, WA 2/2/04 and 
07·1 -o410l-O '71Z11('J1 
RAPE OF A CHILD IN 
THE FIRST DEGREE 
OTHER CURRENT PiE!I"CP County Superier Between A V 
OFFENSE Ca.n1., WA 211/04 and 
C7-1-0410~O 7n:Jm 
RAPE OF A cmI..D IN 
THEFIRST DEGREE 
OTHER CURRENT Pierce County Supaitr Between A V 
OWENSE CaJrt, WA 1129lf11 and 
07-1-04102--0 71Z1f(JJ 
BAPE OF A CHILD IN 
THESBCOND 
DEGREE 

[ ] The ca.srt finds that the following pritr cmvic1icns are ene offBlSe fer purposes at determining the 
offender scen (RCW 9.94A.52S): 

I 

JUDGMENT ANI> SENTENCE OS) 
(Felcny) (lnixn) Page :2 of 14 Oftiu of Prosrcutiug Attorn~y 

930 Tacoma A.eque S. Room 946 
TIICGIIIa. Washington 93-'02.2171 
Tdqtbone, (253) 798-7400 
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COUNT 
WOo 
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1I 

IV 

V 

2..4 

07-1-04102-0 

SEl'ITENCINGDATA: 

Ol'PDm!Jl S!RlOUSHl!SS STANDARD RANGE. PLUS toTAL STANDARD 
SlC:ORl!. UV!L (utiadudias mhmc; __ !lfHAlfC!Ml!N1S RANGE 

(iDduchis ~~ 

9 XII 240 MOS. T0318 2M> MOS. TO 318 
MOS. (LIFE) MOS. 

P XlI 240MOS. TO 318 24QMOS. T0318 
MOS. (LIFE) MOS. 

9 XII 240MOS. TO 318 240 MOS. TO 318 
MOS. (lIFE) MOS. 

9 XI :nOMOS. TO 280 2l0MOS. TO 280 
MOS. (l.1F.E) MOS. 

[ ) ]!XCEPnONAL SENTENCE. Substantial and cc:mpellingreasalS exist whim jmlify III 
exceptimal sentence: 

[ ] within [ ] below the st.and8rd range fer Ccunt(s) ____ -' 

[ ] above the standJlrd range fer Coont(s) ____ --' 

MAXIMUM 
TlRM 

lIFE I 
$50.000 
lIFE! 
SSOOOO 
LIFE I 
$50000 
IlFEI 
mooo 

[ ] The defendant and state stipulatethstjustice is best served by impositim afthe ex:c£tltimal se:otalce 
abcwe the standard range and the crurt finds the E!ltCepticnal sentence furthEn and is cmsistent with 
the interests of justice and the purpases of the sentenc:ing ref"crm IItt. 

r l.A.ggr1wsting fBd:ffi WER l ] stipulated by the defmdBl'lt, l J famd by the court. stter the defendsnl: 
waived jury trial. [ ] famd by jury by special inteTogst:ay. 

Findings of fan and cCl'1Clusi.cms of law are attached in Appendix 2.4. [.] Jury'So special inteTogst:ay is 
srudled. The Prosecuting Attaney [ ] did [ ] did net I'l!CmuDSld 8 similar sentence. 

2.5 A.BlLII'Y TO PAY LEGAL F.lNANCIAL OBLIGATIONS. The cwrt has ccmidtnd the tCltal amount 
owing, the deferuf s Pm. present md fi.Jblre abilit;y to Jlay legs] fmanoa! obligsticms, induCting the 
defmdsnt's fmancia1 n!SQlrt.es and the likelihood that the defendant' s ~ will change. The aut fmch 
that the defendant has the ability c:r likely future ability to pay the legal financial obligstilnS imposed 
hLnin. RCW 9.94A 753. 

[ ) The following exIrBIrdinsry droJmstances exist that make restibltim inapprquiate (R.CW P.P4A'1 53): 

[ ] The following eJttraerdinary drcumstaru:es exist that make paymBlt of nanmsndlmy legal tinsndal 
abligstims inapprapriate: 

JUDGMENT .AND SENTENCE (15) 
(Felmy) (l1UXJ1) Page 3 of 14 

OOiu DrPrnoecUlin~ Attornoy 
930 Tuooma A,'coUt S. Room 946 
T-.aa, W ... "il\jllon 1I84O~2171 
Telephone: (253) 798-7,wo 
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2.6 FCl" violE!lt offenses, most serious offenses, cr armed affenden reccmmended SE!flI:encing agreernE!Dts cr 
pl~ a~ are [ ] &ttached [ 1 ar. follows: 

m. JUDGMENr 

3.1 The defmdsnt is GUILTY of the Counts and Olarges listed in Paragraph 2..1. 

3.2 [ } 'lbecaDtDISlI.tfiSSESCamts [ ) The defendant is famdNOT GUILTY ofCwnts 

IV. SENTENCE AND ORDER 

IT IS ORDlnUID: 

4.1 Dtaendsnt shall psyto the Clerk afthis Can: (PierGtCOUII1JCltJk.930 TKomaAveflllO, hcomaWA98'102) 

J.ASSCODi 

K1'NIRJN $ Restituticn to: ----------

PCV 

Dl\lit· 

PUB 

FRC 

FCM 

$ Restituticn to: 
(N8llleand.A.ddress--address may be withheJd and provided cmfident:ialJy to Clfrlc's Office). 
$ 500.00 Crime Vittim assessment 

$ 100.00 DNA Database Fee 

$ I (!!j}) ... ~ Ccut-Appainted.AJ::taney Fees ~ Defense Costs 

$ 200.00 CriJninal Filing Fee 

$ Fine 

otHER. LEGAL FINANCIAL OBLIGATIONS (specify below) 

$ 121(1' '1 &other Costs fcr:.---'-"(U'---'-s.;:..:h'-"-:J-..v ____ h..:;..~ _________ __'__ 
$ QherCostsfcr: ____________ ~ _____________________ _ 

$~TOTAL 
.ct 3010 .. ,.8 

[ ) The JCJle tctal does net indude all restituticn which may beset by later cilIer of thi cC1lrt. An agreed 
restituticn crder may b e entered. RCW 9.P4A 753. A restitllticn besriDg: 

I J shall be set by the prosecutcr. 
[l~~dWedfcr ______________________________________________ ~ 

~) RESIn O"IlON. Order-Anached 

[Xl Restituticn crda"ed abave shall be paid jDintly and severally with: 

NAME of «hB' defendant 

R.lN 

.JtIDGMENT AND SENTENCE (JS) 
(Felcny) (l12O'J7) Page 4 of 14 

CAUSltNUMBER (Victim name) (Anwunt-$) 

Office of l'rn!;e(u\lnR ,\110m .. , 
930 Tacoma A'"eolJe S. Room 946 
Tac:oma, Wll5bin~on 9lI-W2-2171 
Ttlep .... ne: (253) 798-7,wo 
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[ ] The Departlnet.l1 of ClnKtims (DOC) a" dElk of the caIrt shall immediBtely is!il.le a N eCce of Payroll 
Dedud:im. RCW 9.94A. 7602, RCW 9.94A. 7(1XJ!:). 

[Xl All pll}'nlBlts shall be made in acardJmce with the polities of the d~ ~ immediate.IY, 
unless the ~. ~ed.fically !lets fcrth the rate her-ein: N«.less than $fl,r t- (Ji) pennmth 
CWIl1JalQng • .-f{/ ~t-{) . RCW 9.94.760. If the court does not Sl!ttheratehm!in, the 
defendant shallrepcrt to the dElk's office within 24 hClll'S of the entry of the judgnum. IUld sentence to 
set up a payment plan. 

The defendsnt. shall repm to the derk of the aut a" as. direa.ed by the derk. of the emrt to pccmde 
fmsncisl and ether- infamstiCllas requested. RCW 9.94A. 760(T)(b) 

[ ] COSTS OF INCARCERATION. In additim to ether costs ~osed her-ein, the CDUl't. fmds that the 
defendant has cr i!o likely to ha~ e the means. to pay the costs of incarca-atim, and the defendant is 
a-dered topsy such costs IlL the statutcryrate. RCW 10.01.160. 

COLLECTION COSTS The defendant shall pay the cnst.s of services to colled:. unpaid legal financial 
dlligatims pW c:ontratt er sr.swte. RCW 36.18. 190, 9.94A.. 780 and 19.16.500. 

IN"IERES'l' Tht> fmancia1 obligatims impoSttd in this judgmerlt shall bear interest fran the date of tht' 
judgment until payment in full, at the rate applicable to civil,judgrne!n RCW ) 0.82. oro 
COSTS ON APPEAL An award of costs em appeal against the defendant may be added to the tctaJ legal 
financial cblig:atlcm..RCW. 10.73.160. 

4.lh ELEC'l'ROmC MO:NIl'ORINGRF'JU BURSfMFNT. The defendant. is crdered toreimburw 
________ (name of electrmicmmiUring agency) at ___________ ---' 

fer the cost afprettial electrmic mmitaing in the amamt of $"-___ ~---' 

4.2 [XJ DNA. Ti:S'IING. The defendant shall have 8 bloodlbiological sample drawn fer purposes of DNA 
idaltificaticn analysis and the defendantshsll fully ccqJer-ate in the testing. The apprqn'illte agency, the 
camty er DOC, sball be ll!5pmsibJe fa" obtaining the sample prier to the defEndant's release 'fran 
cmf'msnent RCW 43.43.754. 

1M HIV TESl1NC .. The Health Depart:m.B'lt er designee shall test and counsel the defEndant fer HIV as 
~ as possible and the defmdant shall fully cooper-ste in the testing. RCW '10.24 .340. 

4.3 NO CONTACT 

The defE!ldant shall rut. have contatt with (name, DOB) induding, but n~ 
limited to, pEnalal, vBbal, telephonic, written a" cantJlCt r.hraugh a third party fer year:s (ntt to 
ezreed the maxjIJR]m statuta'y sentence). 

rM Dmlestit ViolEn~ N~Cantact Order, AntihsrBs.smEnt No-Contacl Order, er Sexual AssaultPnxeaim 
Bider is filed with this Jildgmmt and Sentence.· 

4.4 0TBEJl: 

JODGMENT AND SENTENCE (JS) 
(Felcmy) (J!2OCfT) Page 5 of 14 om"" or I~ng AUorne,. 

930 TaCOIDII A'-enur S. Room 946 
T8wma, Wushin".,n 9Il-102.2171 
Telepllfln.: (2531798-7400 
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4.4a BONDISHEREBYEXO.NDlATED 

4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows: 

(a) CONF1NEMENl', RCW9.94A589. Defmdsntis smtencedtothe follaRingtenn oftmal 
cmfmement. in the custody of the Department of C<nl!Ctims (DOC): 

rrutths at Count -.,.--- I ____ tna'I1bs m Count v 

____ mCX1ths m Count n ____ mcmtbsm Cotmt 

____ mmths mCount IV ____ D'laJtbs. m Count 

CONFINEMENT. RCW!.l.94A712. Defmdant is ~enC2dtothe follcwingtBm ofc:aUUlemE!ltinthe 
ClStOdy of the Departmerlt of Cm-eaims (DOC): . 

CCDlt I Minimum TEI1Il: 2(gD Mmtbs Maximum Term: L.lK 
Camt n Mininu.m Term 1..(o() Mcnths Maximum Term: l..(~ 

CCIJlIt IV Minimum Term UO Matths Ma:Jtirrum Term: t..-tF';-

'1.-t 0 -Caunt V Mcnths Mtatimum Tam: U .(:.-t;'" 

The Indeterminate Sentencing Review Board may inaesse the minimum term of confinfIDem:. 

.Ad1Jal number ofmcllths oftc:tSl CDZlfinmlmt miBl!d is: 1../r;b ~-+tt.. .... +0 ·UA:-
I 

(Add mmiistmy firearm, deadly weapons, and semal mctivstim enhanament time to run cmsecutively to 
cdler c:runts.,see Secticn 2.3, Sentencing Dats. aboo-e). 

[ J The amfin£mE!nt time an Camt(s) contsm(s) a mandatay minimum term of ____ ...... 

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.!;'4AS89. All aunts shaH be served. 
cau::ummJy, except fcr the patim of those cwnts fcr which tha"e is a special fmding of So fu-esrm. ether 
deadly weapm., sezual rxunvstiw, VUCSA in a prttected IDle, crmsnufaC!:lIre of methamphetsmine with 
juvenilepn!sent as set fath above at Serum 2.3, and arept fcrthe following counts which shall be served 
~v~y._~ _________________ ~ ____________________________ __ 

The SEDt:eDce hEn!in shall ron cmseOJtively to all feJmy sentenCl!S in cdler cause numbers imposed prier to 
the camnissim of the aime(s) being sentma!d. The sentence herein shall nut tmcumntly with felmy 
sentences in cdler Cluse numbers imposed after the ccmmission of the aUne(s) being SE!1tena'd except fer 
the following cause numbers. RCW 9.94AS89: ________________ _ 

Cmfmemeot sball canmence immediately unless cdlerwi!ie set f(Xth here: __________ _ 

(c) The defendant shall receive aedit fer time served pritr to sentencing if that conf"manf!lt was solely 
tmderthis 0II1Se number_ RCW !.l.94A 50S. The time served shall be cCInpW!d by the jail unless the 
aedit fcr time served prier to smtencing is specifically set fcnh by the cmrt: 55L# ~ 5 

JUDGMENT AND SENTENCE OS) 
(FelCllj'") (lf2OIJT) Page 6 of 14 

Ofti~ of i'rosmIliDg Attorney 
9.10 THrum .. A.ellloe S. koom 946 
Tac:oma. Washington 98402-2171 
Telcpbohe: (2531 79110 7.JOO 
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[ ] COUlmNIrY PLACEMENT (pre 711/00 offEllSeS) is crdered as follows: 

Camt fa- mmths; 

Cmmt fer mcmr:bs; 

Camt ftc mcmths; 

[ ] COMUU:NtI i CUSTODY is criered as follows: 

Count I fa- a nmge frcm: to Mooths; 

Count II fa- a range fnm: to Mc:.ntbs; 

Ccun IV fer a range film: to Maths; 

Count V fer a nmge film: to MttII:bs; 

tI. COMUmm'Y CUSTODY is Ordered fa- CDll'lt$ seatmced 1mder RCW 9.94A. 712, fhm time or 
~ frQn tcta1 confjmmaJt until the apiratim ortbe maximum sentence: 

Count Jr until __ years fnm today' s date 

~ fer the l1!rIlIIinda'" of the Defendant's life. 

~ fer the remainder or the Defendant.' slife. 

tcamt -117 -until years fnm today's date «J ferthe nmaind.er of the Defendant.' 5 life. 

C(4w/- V "~i;1 =- '1-t«(tt; ~~~~tll1k ciJ Jw .,.~-t~ .,.{~~f~ L~~ 
er [er the period of earned release awarded pursuant to RCW 9.94A. 728(1) and. ro. whichever is Imga-, 
and standard msndstmy cmditicm sre"crdered. [See RCW 9.94.A. 700 and. 70s fa- crmrmmi1¥ plaament. 
off'emeswbicb indUde smcus viDleDt offmses, secmd deiJ'ee assault, &rfJ crime against a penon with a 
deadly weIlpm-findiDg and chapter 69.50 er 6P.S2 RCW afflllSen~ ~ed under RCW 9.94A.6CSO 

- a:mmitted befcn My I, 2000. See RCW 9.94A. 71S rc:r ccammi~ custody range affenses, which 
include sel[ affB1Sf!S net: seatmced undS'" RCW P. P4A. 712 8Ild .ialmt offmses amnited m er after JUly 
1, 2000. Cc.mrntmq Ql!itQcb' follows a term fer a set offense ... RCW 9. 9IlA. Use paragraph 4.7 to impose 
~ custody follOlringwcR ethic camp.] 

On erafte-Jilly 1. 2003, DOC shall supErvise the defemlant if DOC dassifiesthe det'aldant mtheA a-B 
ri* ategqies; a-, DOC classifies the defE!Ddant in the C a- D risk categaries 8l1d at least me of the 
foll' 1: 

.JDI>GirmNT AND SENTENCE (JS) 
(Felmy) (J1lOC11) P&ge 7 of 14 

Oftift 01 Prosecudlq: Attal'1ley 
930 111 ........ A"moe S. Room 946 
Tacoma, Washington 911402-2171 
T~bo~: (253) 798-7400 
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While OJ. camnunity plSCBllem. cc coomnmit:y Olstody. the defdant. shall: (1) repcrt to and be availabl e 
fQ" cmtatt with the 1iSSigned axmrumity CtITI!C1ims office' as directed; (l) wen at DOC-apprmed 
educatial, employment andlcr CDJlImlnity restibJticn (service)~ (3) DttifY DOC of any change in 
defendSllt' 5 address cr employment; (4) net CDlsum£' C01l2roiled substances except pursusnt to lawfully 
ir.!Ued presaiptiCllS; (5) ntt. unlawfully posses coott'Olled sub$t8n.Ce5 while in cmmnunity 0ll:lDdy; (6') pay 
S1IJ'svisjQ'l fees as det8'mUled by DOC; (l) plrlmn sff'lJ'DlIItive acts necessmy to maUter canpliS'lCE:' with 
~ <rdfrs of the c:airt as required by DOC, and (8) fa- sex: offenses, submit to elearmic mcnitaing if 
irnpor.ed. by DOC. The residence location and living an angmuns are subjea. to the prier approval of DOC 
wbile in camnunity placement er cmmnmlty custody, Ccmrmmity custody fcc SE'Jt offEnders net 
sauncedUllderRCW9.94A 712 may be extEnded fcc up totbe stB%lJtaymaxinnlmterm of the sentence. 
Violaticn of ccmmunity CllStody iJqK>sed fcc a sex offBlSe may result in additional confinement 

[ J The defendant shall rut. consume any alamol. 

[ JDefE!ldsnt shall bave no canan with: __________________ _ 

[ ] DefllDdant shall nmsin { ] within [ ] cutside of a specified geographical bwndary, to wit: ___ _ 

r ] Defendant shall net reside in a cmu:mmity prttectim %One (within 880 feet of the facilities cc gcunds 
of a public cr pINEe school). (RCW 9.94A. 030(8) 

[ ] The defendant. shall psrtidpat.e in the following cime-related tresttnel'lt Q" ca.mseling SB'Vices: __ _ 

I ] ThE! defendsJlt shall undergo an evaluatim ftr tremrnent fcc [ ] ckmestic violence [ ) !L1bstsnce abuse 

[ 1 mB'\tal health [ ] sngw msnagBllE!1t and fully comply with all roommended. treetrneaL 

[ I The defendlmt shall amply with the follO'illing aime-nlsted prdu'bitilm: _______ -

Other cmditicm may be imposed by the cwrt CI" DOC during c~ custady, cc are set fcrth hER: 

FCI" sentences imposed under RCW 9.94A. 712, aha" c:mditicm, indudi:ng elecrnnicmmitaing, may 
be imposed during canmunity OlStOdy by the lndat.erminate Sentence Renew Board., cr in an 
eme:genc:y by DOC. Emergency amditicm imposed by DOC shall ~ nmsm in effea Jmger than 
St'I1EQ wmking days. 

PRovmD>: Thst meier no c:imJmstances shall the total tIml of confinanmt. plus the tmn of ccmmunity 
OlStociy actually saved exa!ed the !itabJtarymsxim..m fer esdl offense 

4.7 [ ] WORK,Fl'HIC CAMP. RCWP.94A.690, RCW7209.410. ThecaJrtfmdsthatthe defendsntis 
eligible and is likely to qualify fa" wen ethic c:smp and the COUJt rKc:mrnends that the defEndant serve the 
sent:enc& at a wait ethic amp. Upon cc:mpleticn of wait ethic camp. the defendant shall be released on 
armnunity custody fer any nsnaining time of t:ctaI cmfmement. subj ect to the amditiQ'lS belO'ill. Violatim 
of the amditicns of ccrmnunit;y W!ZOdy may result in 8 return to ttta1 cmf'mement fer the balance of the 
~endsm' s remaining time of taal CDlfinsnent. The c:anditicm of camnunity OlstOOy are stated abo\Je in 
S@Cticn4.6. 

4;8 OFFLlMlTS ORDER (known drug trafficker) RCW 10.66.020. The fallowing areas lin' off limits to the 
defBldant while under the supevisim of the CCIllIly Jail a- DepartmE!lt. of Ctt1l!d:ims: _____ _ 
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CO~. RCW 9.94A.112. Defendant is liEI:ItenCed to the fallowing tam of amf'mement in the 
cmtady of the Department oC Ccrrec:1icm (DOC): 

Caunt Minimum Term: MmI:hs :Maximum Term: ----- ------------
Camt ____ Minimum Term __________ Mcmbs MftimmTam: 

Ca.mt . 14inimum Term Mcmhs Maimum Term: ------ ------------
'I'be Indetsminate SemslcingReview Boanf mayinaease the minimum tam of confinement. ( J 
COMMUNlI'Y CUSI'ODY is Ordered fer count5 Sl!lil:enced underRCW P.94A. 712, fran time afrelesse 
fnm ttbl amfinaneot until the l'2I)iratien oCthe maximum sentence: 

Ca.mt Ubtil years fran today' s date [] fa- the nmaiDder of the Defendant' slife. 

Camt UDtil _ years fran today' s date [1 fcrtheremainderaftbeDefendant'slife. 

UDtiI __ yesrsfrantDdsy'sdlte [1 fcrtbel"8'lUDnderaftheDefendmt'slife. 

V. NOTICES AND SIGNAl UJCES 

5.1 COLLATERAL ATTACIt ON.JDDGMENT. Arty petiticn cr matien fer conateral attadr.: en this 
hVnEd md. SIIltente, including but m:t.1imited to ~ personall1!!iZr8illt petiti~ state babea!O a:rpus 
petiticn, rmticn to vaate jud;ment.lldien to withdraw guilty plea, meDen fer new trisl er mcticn to 
am!!itjud&menl, must be filed within me yesr oftbe tiDal judgment in this matter, except as pnmded fer in 
RCW 10.73.100. RC'W 10.73.000. 

5.l LmGI'BOFSOPEllVlSION. Fer an offBlSe cmmittedpricrto.lJly 1, lOOo. the defendmt shall 
Il!ID8in UDdertbe caurt'sjurisdidien aDd thL' supervision of the Departma'J1 of Cmn!'Ctims fer a paiod up to 
10yesrs fh:m the date of 5I!UnCe er Rlease fitm amfinemem. wbichever is Imger, to assure payment of 
all legal fiDlmdal ddigatims smJess the aut I!lIteJ1ds the aimiDal judgmmt an additiCllal 10 years. Fer an 
off'alsIJ c:mmilled em er afl:a" .llly I, 2000, the Call't sha1,1 rUn jurisdidiem ewer the offmdl!r, fer the 
purpose of the offl!rldlirs ccmplimcewitbpaymeDt of the legal financial abligaticm, until the cbligaticn is 
mnpletely 58tisfied, regardless afthe st&bJtay maximlm fer the aime. RCW P.P4A. 7(IJ and RCW 
P.94A.SOS. The dat atrhe CCII't is autba1zed to mIll!'C1mpaid legal fmancial cbJigstims lit anytime the 
offender remains under the jurisdictian of the court fer purpasesaf his er her le;al financial abliptims. 
RCW9.94A. 75)(4) andRCW P.P4A 753(4). 

5.3 NOTICE OFJNCOME-WD"BHOLDlNGAcrmN. If the cClll'thasnrt. crdered an immediate'nmce 
of pa;yroll dedutticn in S«ticm 4.1, you are nttified that the Depsrtmalt of CaTed:ims er the dsk of the . 
CDllttmay issue a nmceofp¥Oll decmd:icn withaut IId.ice to you ifym 8I"l'mcI't!than 30 days past due in 
mcmthly payments in an BmDUDt equal to er greaterthlll the amamt payable fer ememonth. RCW 
P.94A. 7~2. OtheriDcxme-witbbalding adicn underRCW P.94AmaybetllkeDwitha.JtfUrtberIdiCl!. 
RCW P.94.A. 7(1;) may betaksn withaJt filrtber Mice. RCW 9.94A. 7CS<Xi 

5.4 RESIn 01 IONBEARlNG . 

[ ] Deft!lldant waiV1!5 any right robe pre5UIt anyrestilutianhesring(sign initials): _____ ---' 

S.S CllIMINAL ElU'ORCDam' AND CIVlL COLLECTION. Arr:! vioilltim of this JiJdgJnl!llt and 
SBltence is punishable by up to (IJ days of cmfinement per violstien. Per sedien 2.S of this doaIrnent, 
legal finmdal oblipticm are collettiblL' by civil means. RCW 9. 94.A. 634. 

5.6 FIREARMS. Y 011 must immediately surrmder any concL'&led pistolliceDse sad 1m may DGt 01ID, 
use or passess my (ireum UDless your ricbt to do so is nstored by 8 cuu.rt II record. (l'he court dErlt 

.lODGMENT AND SENTENCE (.JS) 
(Felcmy) (J/lroT) Page P of 14 

0fIift or Proseculiag Attorney 
930 Turoma A'OeIIpc S. Room 946 
1lIcoma, WL"'I~1<m 9IUIll-2171 
Tclrpltonr: (2:>~) 7!111-7400 



2 

..I ... I 
3 '''! '\( - .. 

4 

5 

6 

7 

8 
· .. ·t· L :. 
• f\ ~ ,I 9 

JO 

II 

12 

13 

14 

.... 1.. t •• ' 

1'~rj'15 

16 

17 

18 

19 

20 
,'IJ ~ \. 
,. , ,·.,21 

22 

23 

24 

25 

26 
, .. 
... .. r.-
,., ' ·,27 

28 

5.7 

07-1-04102-0 

shall fcrward a ccpy afthe defEndant'r. driver's license, idBltic:srd, cr cxmparable idmtificatim to the 
DepartmE!11 ofLicens.ing almgwith the date of cmvic1im a'" ammitment.) RCW 9.41.0407 9.41.047 . 

SEXANDlDDNAPPING-OFF.ENDERREG-lSTRATION. RCW 9,11.44.130, 10,01.200. 

1. General Applicability and Reqoiremeats: Because this crime invol'O'e5 a sex: offense crJddnspping 
offense (e. g., kidnapping in the fIrSt degree, kidnapping in the secmd degree, cr unlawful imprismrnE!11llr. 
defined in chapter 9A40 RCW) where the victim is a minm- defined in RCW 9A44. 1 30, yoo 111"11 required 
tD~ster with the sheriff oHhe county oftbe state ofWssbingzm whEn yrureside. If you sn>na:. a 
residem ofW~ but yQl are a studBlt in WIllihingIm m-}'OO are employed in Washingtm a-you carry 
m a vCClticn in WashingIm, yw must register with the sheriff of the cmnty ofywr schoal, place of 
emplayment. cr vocatim Ym must register immediately upon being smtenced unless you are in Qlstody, 
in which csse you must register within 24 hwrs ofY(JJJ"'release. 

l. Offenders Who Lean the stste'and Retum: If you leave the state following your sentmdng cr 
release fran custody but late" DlQI7e back to Washington, yoo must register within three (3) business days 
after morIing to this state cr within 24 hcur!. after doing so if you are under the jurisdicticn of this state's 
DepartD1£U. of Ccrrecticns. If ym leave this state following yar sentencing a-release fhm cmtady but 
lsterwhile net. aresidEnt ofWashingtm you beame employed in Washingt.crl, cmy out a vocatim in 

. Washingtcm; cr attend school in Washingtoo, ym must re&istS" within dree (3) business days afl:a'starting 
school in this state a'" beaming employed cr cmying a.tt 8 vOOllicn in this state, cr within 24 han sft8" 
doing so if ym are under the jurisdictim of this stat~ s Department. ci Cmt!d:icm. 

3.. Cb.angJ! dhsidmce Within State SlId Leavingthe StatE. Ifycu changeycurresidmc:ewithin a 
a:J.mty, you must send writtm nttice ofycur change ofres.idence to the sheriff within n. h.cI.1n. of mo\7ing. 
Ifym c:bange your residence to a new camtywithin this state, yw must smd signed written nmce of your 
cb&nge of residence to the sheriff of ycu new c:amty ¢ residE!lCe at least 14 days befcre lJlOI1ing and 
regists'witb thst shEriffwithin:1Ahwrs ofmming. You must. also giv~ signed writtEnnttice Df'ycu 
dJarlge or address to the shena or the mmty whEn' last registERd w1tbin 10 days af"moving. If'yaJ move 
cut of Washingttn State, you l'ml!it send written ~ce within 10 dayr. ofmorring,to the ,arunty sh£riff with 
whIDl you last regiSlered in Washington State. . 

4.. Additional Requiremmt.s UplJll Moring to ADf:t.Im' State If yw JllOQe to BDCthB" state, cr if yoo 
wat, aery m a vOClltim, cr attend sdlool in arud1e" state yru rnust registEr a new address, fingerprints, and 
phctognIph with the new !late within 10 days after establisbingresidma!, cr after beginning to wcrt, carry 
(J'l a vc:x:ati.oo, a'" attend scbaol in the new state. Y m must also 58ld writtm ncticewitbin 10 days ofmaling 
to the new 5I:III:e Q"to a f~ camtry to the camty sheriffwith whan ym last~ed in Wasbingtm 
State. 

5. NotifiCBtiaDRequirernmtWhenEmoDiDgin or Employed by a Public or Privatdmti1wOll ~ 
~ Educ&tiOD 01' CCDUlUIQ, SdJool (1(-12): Ifyru are a resident ofWashingtm andyru are admitted to 
a public cr private institlticn ofhigber educatim, ym are required to nmtY the sh£riff ci the cmmy of ytIlr 
residence ofycu inte!ltto Il11md the institutim within 10 days of enrolling cr by the tint business day after 
arriviilg It the institutim, whichevw is ellJ"lier. Ifym becxme employed It a public cr private iristitttim of 
higher educstim, yw are required to nctify the shaitf' ferthe camty of ytIlr residE!lCe of yc1JT Bq1laymem 
by the instinticn within 10 days of acc:eptiDg emplaymmt a'" by the first business day aftB" beginning to wait 
at the insIintim, 'RIDdleO'er is earliEr. If yrur emdlmS1 cr emplO}'nlE!lt It a public cr pivste iMir:1Jtim of 
higher educl:!icn is taminsted, you are required to notify the sh£riff fer the camty of yar residEnce of ycu 
terminaticn of E!I'01h:neDt cr £mPlayD1E!lt within 10 day!. of such terminaticn. If ym III:tB'ld. cr plan to mend, 
a public cr private sdlool regulsl:ed under Title 2M RCW er cbapt:a'" 12.40 RCW, yn.t are required to nca:ify 
the sheriff of the c.amy of your residmce of ycur irtent to IttEnd the school. Y cu must nmify the sheriff 
within 10 days of BlTDlling a" 10 days priEr to miving at the school to sttf!ld classes, whiche\rer is. earliE!". 
The sheriff sbsIl ~y ndifythe principal afthe school. 

6. Registntiml by a PaDl Who Does Not Have a FiDdResidma: Even if you do not have a fuced 
residence, ym are required to register. Registratim must. occur within :1A hmrs of release in the camty 
whereym are being supervised if yal do not hll'O'£I 8 residence at the time of your release fran Olstody. 
Within 48 han excluding weekEnds and halidays. after losing your ftxed residenc~, yoo must. sm.d signed 
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writlm netic!! to the sh£riff of the cnmty wbl!l'l! yru last ~E!'ed. If yCll enter a different cnmty and 
stay there fer mere than 24 hours, you win be required to register in the new caum.y. You must also repc:rt 
weedy in person to the sheriff af'the cnmr:ywbl!r:e yCll areregistered. Theweeklyreptrt shall be on 8 day 
~ecified by the CDunty sheriffs office, lind shall cx:cur during.ncnnal business hours.. Ya.I m'rIY be 
n:quired to pro;7ide a list the locaticns whtn you have stayed during the last seven days. The lack of a 
~ residence is a facta' that may be amidered in det£mUning an offE!1der's risk lev el lind shall make 
~ otImder subject to disclosure of infcrmstim to the public at large pursuant to RCW 4.24.550 .. 
7. RepartingRJ!quinmeDts for Persons Who An! RUk LeRl n: or m: Ifyw have a fJX2d residence 
anti yeu aredesignllted as a risk level II a"m, ycumustrepcrt, inp~ wey 90 days to the sheriff of 
~ county where yCll are recistEn!d. Repcrting shall been a day ~ ecified by the crunty sheriff' s office, 
anci shall OaJIr during rumW busines!; hours. ~f yru amply with the 9O-day repating requirement with 
noviolatims f(J" at least five years in the camnunity,)'tIl may petitim the superia" aut to bereliwed of 
thE! duty torepat wety 90 days. 
8.. Applicstianfor 8 Name·~ Ifyru apply fa" a nlilne change, you must submit a COpy of the 
spplicatim to the co,mty sheriff of the c:amty of yrur residmc.e and to the state patrol noc fEWer than five 
days befcre the entty of lin order granting the name change. If yru receive an a-der changing ymr name, 
YQJ must. submit a cCl'Y of the ader to the camty sheriff of tile ccunty ofYaJr TeSidt!1ce and to the state 
patrol within five day!. of the entry of the a-der. RCW 9A 44.130(7). 

5.8 [ ].The cmrt finds that Count __ is a felony in the camnission of which a mClttr vaude was used. 
The dm afthe calrt. is directed to immedilItely Ccrward an.Ab!ib"Bct of ccutReca-d rothe Department of 
Liaming, which must ll!9ck.e the defmdant' s driver' r.liame. RCW 46.20.285. 

5.P If the defendant is (J"beames !iUbjf!d: to crurt-crd!ndmental health cr chemical dependencytrestrnerlt, 
the defendant must nlXify DOC and the defmdsnt.' s treatment infamatiCll must. be sbsr'ed with DOC fa­
the dural:iCll of the defendant's inOlrCEnltim and suptnisiCll. RCW 9.94AS62. 

5.10 OIBER: ____________________________ _ 

DONE in. Open Court lind in the presence of the defmdant this dste:-1..J~::M::I~':f_~-"-I ... 

Deputy Prasecuting.Awrnsy 

Prmtname: \- /tyr-<.d IJ-us ~ 
WSB# n:7'i 

~~~ 
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VOTING RIGHI"S STATEl!IENr: RCW 10.64.140. I adalawledge thsr. my right to 'leu has been lost due to 
felmy canvidians. If I am regi!tered to vtt.e, my vct.E:r registratim will be can~ned. My right. to vee msy be 
restcnd by: a) A certificate of discharge issued by the sentmcing ccurt, RCW 9.94A637; b) A CCl.II1 crder issued 
by the sentencing court restcring the right., RCW 9. 92. ~ c) A final crder of discharge issued by the indeterminsl:e 
s.E:1'ltenCe review board, RCW 9.96. 050; m- rf) A certificate of retcntim issued by the gO'.' emcr. RCW 9.96.020. 
V cting befcrethe right is restered is a dass C felmy, RCW 92A.84.660. 

Defeodant'ssignatllre: 1\ ~A 
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C1!lll1l'1CA T.E OF cr EllX' 

CAlJSENtIMBER of this case: 07-1-041Q2...0 

I, KEVIN srOCK Cleric of this C a.ut, certify that the fa:egoing is a full, bUe and CDJl!tt cCI'Y of the JWWnent and 
SentenCE in the abOl1 e-Entitled actim llDW on reca-d in this office. 

WITNESS my hand and seal of the said Superitr Crurt affIXed this datt': _________ _ 

Clerk. of said Cmn1y and State, by: ________________ , Deputy Clerk 

IDENIDICAnON OF COURT REPORTER 

c 
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APPENDIX-r 

'Ihe defendsnthSl1ing been sentenced to the DEpartment of Cml!Cticm fa- a: 

~ SE'J[ offBlSE> 
__ Sflr1alS violent offense 
_ ~ in the seca'1d degree 
__ any crime wbB1! the defendant. Ir an scamplim WII5 armed with 8 deadly weapm 
_ any felcnyunde- 69.50 and 69.52 

The offender !hall teptrt to and be fW aiiable fer cmtact with the assigned c:anmunity C(Ul!C!jens officer IS directed: 

The offencB' shall.aX at Depsr1mmt of Ccnt!Clicm 8pprcllled educatim, Employment. andl~ ammunity service; 

The offender' shall ~ consume cmtrolled substances. except pursuant to lawfully issued presaipticm: 

.An offender in cannnmity OlstDdy shall na. unlawfully possess cmtrolled substanceS; 

The offender shslllJay cammmity plscEment fees as di!tmnined by DOC: 

The residence locatim and living ~E!I'lU. are subject to the pr1a- apprar;ral of the department. of anecticm 
during the period at cmnmunit;y plaa!mB'l1. 

The offender shall !illbmit to affirmative atts necessary to moniter Ctlq)limm with caJrt crciln as required by 
DOC. 

Tht' Cmrt mrJ also trder my of the following spKial tmlditims: 

__ (I) 

L(II) 

__ (N) 

Loo 
l(Vl) 
__ (Vll) 

.APPENDlXF 

The offender shall nmain within, cr CIltside of, a specified geograpbi.c:sl bmndsry: 

The offEnder shall participate in aime--relmd I:r'es!mslt cr ccuueling services; 

The offEnder shall na. con51J1'De slCDhal; _________________ _ 

The residenm locsticn and li'1mg lI!T'IInpmaltS of a Selt offender shall be 5Ubject to the prilr 
appm1al of the depsrtmeDt of CDTeCtians; cr 

The offender shall amply with my aiJne...related prdUbitims. 

Gmer. _________________________________________________________________________ _ 

Office of J'roNecalfoj: '\Uorney 
930 'IlIcoma Avenue S. Room 946 
TatOlDa, Washin~n98402.21?1 
Telephone: (253) 798-7400 
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IDENTIFICATION OF DEFENDANT 

SID No. 23283198 Date DfBirth 0511711978 
(If no SID take f'mgerprint card fer SUIte Patrol) 

FBI No. UNKNOWN Local IDNo. UNKNOWN 

PCNNo. 539195590 Other 

Aliasnsme, SSN, DOB: NONEKNOWNORCLA.IMED 

Race: Et1micity: Sex: 
[ ] AsimlPacific ( ] BlacklAfricm- [ Xl ClIllCasisn [ ] IDspsnic [ Xl Male 

Islsnder Americm 

[ ] Native.Ameri.cm [ 1 0!:hEr' . [Xl NCIl- [) Female 
Hispanic 

FINGERPRINTS 

Left fcu fmg~ taken simultanealsly Left Thumb 

,. 

DEF'ENDANT'S SIGNATURE: -....'~~;,t:Z:.~~::::==------------
D~ANrSADDRE~: ______ ~l)~(~~~ ________________________ __ 

JUDGMENT AND SENTENCE OS) 
(FelalY) (lnJX1l) Page 14 af 14 

Ollie. or Pro.eailiDI!, Allomey 
930 TKOma Avenue S. Room 946 
Tu<VIIW. Wasbill!:lun 9S402.2171 
Tekpbane, (253) 798-7400 
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NOV 06 2009 

SUPERIOR COURT OF WASHINGTON FOR PIERCE ~h ..... 

STAn OF WASHINGTON, 

Plaintiff, 

SEANPATRICKRY AN, 

DefB'ldant. 

CAUSRNO: 0'1-1-0410M 

AS TO COUNTS L n. IV. AM> VaM.Y 

WARRANT OF COMMl"1:MHNT 
1) ~ Ccunty Jail 
2) DEPt of Ccm!CtitllS 
3) 0tIla- Custody 

NOV - 9 2009 

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WHEREAS, JudfplBlt. has been prmwnced against. the defendant in the Supiricr Crurt of the State of 
Wasbingtan fer the County ofPien:e, that the defendant be punished as specified in the Judgment met 
SentencelOrder' MotifyinglRevddng ProbsIianlCanmunity Supervisim, a full and ctm!Ct a::py of which is 
attached hm:tn. 

I ] 1. YOU, THEDIRECTOR. ARE COMMANDED to recei'l e the defendant fa­
dassillamm, CCIlfinement SlId pJaamem as crdered in the JiJdgrrum SlId SEnteru::e. 
(Serlt.eDceofcmfmement inPiI!"CPCamty Jail). 

YOU, THE DIRECTOR. .ARE COMMANDED to take lind deU'lerthe defendant to 
the ~er offian of the Depsrtma:lt of Ccnec:tims; and 

YOU, THE PROPER OmCERS OF THE DEPARTMENT OF CORRECTIONS, ARE 
COMMANDED to receive the defendant fer dassificstioo, cmfmement. and platE!m8'lt 
as crdered in the Judgment and SBltmce (Sentence of cmfmemBlt. in DepanmBlt of 
Ccrretticm cwmdy). . 

WARRANTor 
COMMITMENT ., 

OlJitr 01 I"ros«ullng An_.f 
930 Taa,'Oma Annue S. Room 946 
lBcoma, Washington 911402·2171 
Telephone: (253) 798-7400 
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[ ] 3. YOU, THE DIRECTOR, ARE COMMANDFD torec:eivethe defendant fa­
dassificstiCll, cmflnmlent and plac:ement as CI'der'ed in the Judgment and Sem.en.ce. 
(SB'lti!lCe or cauJJlBllent Q" pJacenent nc:t CattEnd by Sectims ] and 2. abovej. 

Dated: 

CERTIFIED COPYD~ ~O !HE~h ... 

Date NOV - \JD09 / /'/~~(f1JYL 

STATE OF WASHINGTON 

Camty ofPiS"te 

I, Kevin Stcx::k, CIB'k afthe abOtte erttit1ed 
Ctut, dohenoby certifYthst this C<regoing 
insttumerlt is a true md CXlTed: CqIy of the 
c:riginal ncAV em file in my officp. 
IN Wl.TNF5S WHEREOF, I hB"eunto SElmy 
hand and the Seal of Said Court this 

'. _-_day Df ____ --J ___ -' 

KEVIN srOCK, Cleic 
By:.--.. _______ Deputy 

SHS 

WARRANTOII' 
COMMItMENT -J 

KEVI:IMB ORLANDO 
CLE~K 

7J1~' '. 
By:, _____________ ~~,.~,~~~--

DEP'UTYC~. 

NOV 06 2009 

oma. or ~tin~ ,\lIornev 
930 TDtclma Avntur S. Room '9.t6 
TaroJDa, Wa.,hinji:lon 98402·2171 
Telephol1e: (253) 798-7400 


