NC. 40495-8-I7T

COURT GF APPEALS, LCIVISION IX

STATE CF WASEINCTCN,
Respcndent
Vs,
RENE D. MANUEL, C e

Appellant

AFPPEAL FROM TEF SUPERIOR COUFT
FOR MASON CCUNTY
The Bcncrakle Amber L. Finley, Judge
Cause Nc. 08-1-00563-1

STATEMENT CF ACDITICNAL CROUNLS
FCR ‘
APFELLANT

FENE D. MANUEL
Arrellent,

C.C.C. #759310

Cedar Ball F/02

Washingtcn Ccrrecticn Cernter
P.C. Ecx 9CC

Sheltcr, W2 CE€EE4



TABRLE OF CONTENTS

Page
DEfINITION OF IMPORTANT WORLS -1
OCPINION TESTIMONY 2
CHAIN OF CUSTCLY FCR EVIDENCE WAS BROKEN 24
COURT FAILELC TO APPLY THE FRYE TEST ' 5-6
MANUELS FIFTHE AMENDCMENT RIGHTS WERE VIOLATEL 7-9
MANUFLS SIXTH AMENDMENT RICHTS WERF VIOLATEL 10-11
INCCNSISTENT TESTIMONY 12-1€

MANUEL WAS LDFNIED EFFFCTIVE ASSISTANCE OF CCUNSFL 1725

TEE PROSECUTIONS MISCCNDUCT CFNIFL MANUFL

A FAIR TRIAL 26- 34
TRIAL COURT ARUSFD ITS LISCRFTION 35-40
CONC#USION 41-44
RFLIEF SOUCHT ’ 4=

CERTIFICATE OF MAILING 46



DEFINITION OF IMPORTANT WORDS
BLACKS LAW DICTIOKNARY €TH FCLITICN PUERLISBEL 2004

PERJURY - Fg. 1175

Perjured Adj. (nour) The &act c¢r an instance cf
the perscon's deliberately making material fzlse cr
nissleading statement while under cath. Alsc termed

false swearing; false cath.

TESTIMONY - Pg. 1514
Testimcny (noun) Evidence that a ccmnpetent witness
under cath c¢r affirmation gives &at trial c¢r- in  an

affidavit cr depcsition, alsc termed perscnél evidence.

False Testimcny - Testimcry thet is untrue. This

tern. is krceder than rerjury, which has a state cf-nmind
element. Unlike perjury, false testincry dces nct dencte

a crime - Alsc termed false evidence.

Orpinicn Testincny - Testimcny Lbesed cn cres kelief

cr idea rather than on direct kncwledge cf the facts
at issue. Opinicn testimory frcm either & 1lay witness
cr an expert witress may ke ellcwed in evidence under

certain ccnditicns.



OPINION TESTIMONY

Generally no witness may offer testimony in the form
of an opinion regarding a witness's credibility, such a
testimony is unfairly prejudical to the defendant because
it invades the exclusive province of the jury, state v Demery,
144 Wn.2d 753, 759, 30 P.3d 1278(2001)

Opinion testimony based on one,s belief or idea rather
than on direct knowledge of the fact at issue. Demery
144 Wn.2d at 760(quoting Black,s Law Dictionary(7th ed. 1999))

In some instances, a witness who testifies to his belief
that the defendent is guilty is merely stating.the obvious,
 such as when a police officer testifies that the defendent
because he had probable cause believe he committed the offence.
See cg State v Kirkman 155 P.3d 123 (wa 2007).



CHAIN OF CUSTODY FCR COMPUTER EVIDENCE WAS BROKEN.

The <chain c¢f custody fcr the ccrnputer evidence
(exhibits 28 and 29) was krcken when Detectives Cardenex
and DParcckly allcwed Mary Jane Manvel tc access the.
ccnputers that were seized 1in the search warrent.
Cetectives Cardener and LCercckly testified +that they
accessed the ccmputers with Mary Jane Meruvel. Ms. Maruel

testified that she did nct asccess the ccmputers cr files.
Cetective Cardener testified tc the fcllowirng:

Q) ard after -- whet occurred during that fcllcw
up interview, withcut gcing intc what she said,
what if anything c¢ccurred duvring that fcllcw vug
interview?

A) Wwell she assisted us with exanmining infcrmaticn
cn the ccnputer Lky -- she vcluntarily ceme dewn
and accessed into the computer sc¢ we were akle
tc determine what it was that we wantecd the state
crime labk tc actually lcck &t. There was alct cf
stcrage devices that were reccvered, hard drives.
Anéd eslct cf them didn't really heve anything that
were necessarily impcrtent tc this case. 8c¢ she
was able tc go thrcugh scrme c¢f that and cther nedis
stcrage devices ard things 1like that, sc we cculd
determine what we wanted tc send tc the 1lak. RP
€ 243.

Q) was there sanythirg else thet =he accessed in
terms c¢f internet cr e-nmail eccouvnts tc a&ssicst
ycu in ycur investigaticn?

A) I'm nct sure, we lcocked &t everythirc.
Srecifically there were scme fphctcgrerhs that were
disccvered irn there.

Q) And that -- thcse were c¢n the ccnputers thet
were seized durirg the sesrch warrart?

B) Yeah, cn the stcrage devices, things like tkeat,
cell phcres. RP € 242 and 244.

Cetective Larcckly testified tc the fcllcwing:

Q) Ckey and Ms. Menuel vuvsed her rassswcrd tc cren



a file in the computer?

A) Believe sc

Q) Okey and dc you kncw, was the file hers?
A) I decn't kncw. RP_€ 337.

Sc in fact if Ms. Manuel did &ccess the ccrruter
as testified ky bcth TCetectives Cardener &rd Darcckly
withcut having an expert to super?ise Ms. Manuel and
tc testify that precauticns were taken tc prevent the
loss or additicn cf evidence tc the ccnputers that there
is nc reccrd tc show this wes dcre and neither LCetectives
Carderier cr Darcckly have testified that they are experts
or any precautions were teken. Ther the chain cf evidence
was bréken befcre the ccmputers were sent tc the state
crime lak. With the chain of evidence Lkeirg Lkrcker this
evidence shculd nct ke allcwed. Alcng with that part
cf becth Detectives Cardener and Darccklys testincny
be stricken.

If in fact Ms. Manuel did nct access the computer
as Lkcth LCetectives CGardener and CLCarcckly testified she
did, then Lcth testincnies are perjured testincnies
and shculd be stricken. Because if they ccmnitted perjury
with this part o¢f their testimcny what is tc s=ay that
their ccnplete testimcny is nct a perjured testimcny.

Manuel requests that Lkoth computers end all evidence
frem the ccrmputers thaet weas adnitted ke withdrewn end

ccunt III and IV ke disnissed with prejucdice.



COURT FAILEL TC APPLY THF FRYF TEST

Manuvel ccrtends that ccurnsel fell kelcw an ckjective
standard when after the Stete rpresented testincny frcrm
Anne Farscns Marckant the ccursel fcr the defense d¢id
nct <challenge the testincny with the "Frye Test";

"washingtcn Practice, Fvidence Rule 7021a8) "Fxpert

testinony shculd nct exceed the limits c¢f the urderlying
science cr art (Frye)'".

Because Fcley never challenged ﬁarchant as being‘
a2 "SANE" rnurse cx.if its ever scrething thet the State
cf Washington accepts as a nmatter fact. Fcley fell Lkelcw
the stendard cf representation.

Furtherncre, the testimcny frcn Merxrchant in hex
cwn wcrds was inccenclusive cf rare.

Tc remcve the inccnsistent testimchy cf ENMC beceucse
cf the way HEMC answered a questicn cne w&y then when
asked agasin wculd give a conpletely different testincny.
As shcwn in this SAC.

Marchent made reference tc the fact it wes thre
standaxrd in Massachusetts Lkut, never was it disclcsed
to ke & stardsrd fcr Wwashirgtcn. Thre testincry is &s

fcllcws:

RP € 194

Marchant - Massachusetts initiated the "SANF"
prcgram 11 years &agc...

RP € 195
... In Massachusetts, pecietric sexuel zsseuvlt...
RP € 196

yves there is. Messachucetts is tre "COnly" stete
in the Unitec Stetes thet hLeas &
when Marchant testified thet PMassechusetts wes
the cnly stete &nd thet is the s=state thet the exanire

wee dcne in aend it night rnct Le the rprectice in the

[#a]



State c¢f Washingtcn, then the test "Failed" the Frye

Test and shculd ke excluded alcng with exhikit nc. 2.

RP @ 217

we have a very strcng cguelity assurance prcgren

in Massachvusetts...
Fcley never cnce did the Frye Test with the testincny
cf Marxrcharnt as shcwn in the crcss exeniraticr. c¢f theat

witness, RP @ 219-220, rcr diéd he re-crcse.




MANUELS FIFTH AMENDMENT RIGHTS WERF VIOLATED

Under the Fifth Arendment tc the United States
Constituticn and Article 1, Section 9 cf the Washingtcn
Conetituticn, a defendant has the right tc sgy ncthing
at all abcut the allegaticns against him. This privilege
against self-incriminaticn ©prchikits the STATE frcnm
forcing the defendant tc testify cr eliciting testimcrny
from witnesses relating tc the defendants silence crx
evasiveness. State v. Faster, 130 wWn.2d 228, 236, 241,
922 P.23 1285 (199¢).

Manuels Constituticrnal rights were viclated when

Cetective Gardener testified fcr the State. The State
guestioned Detective Gardener abcut Manuels demeanor.
This became an cpinion and bias testimcny Lkecause the
Detective has never testified that he bhas been trained
cr that he was an expert 1in determining @ perscns
demeancr.

RP € 453, 455

Q)Jones - And what wes his (Mr. Manuels) demeancr
when you first had ccntact with him?

A)Gardener - We advised him we have a search warrant
tc search his home. And the first wcrds cut cf

bis mouth that I recall -- 1 was like the seccnd
perscn back -- were that I've been expecting ycu.
Q) - what was his demeanci while ycu were there

at his resicdence wher ycu were executing cn the
search warrant? :

A) - Normally pecple ask & lct cf questicns when
we ccre intc their hcme, especially when its
unanncunced, Lut even sc¢ when they're waiting fcr
us as ¥Mr. Manuel indicated. PBut this paerticular
time he was very gquiet, fcr lack cf a Letter terrm,
Almcst Smug abcut us being there anc¢ like ycu krncw,
dc what ycu ¢gct tc do type thirg.

Q) - And what wes the defendarts cemeancr et thre
keginning cf the interview?

A) - Pretty much the sane as it was back &t the
kcuse. The first thing we did wes tc sit hir dZdcwr



advise him that we wanted tc speak tc him, we wanted
tc &dvise hin c¢f his rights. 2néd we did thet. And
right cff the kst he had several questicns fcr

which in and by itself is nct a -- ycu kncw, and
indicatcr cne way c¢r the cther. PBut I guess tc
describke his demeancr at that pcint, again the
werd that -- the only word that ccmes to my mind
woculd be almost -- rather cavalier, smug attitude

about what was going cn. This was a rretty sericus
thing we were 1lccking intc, ard he was aware cf

what we were lockirg intc. I advised hin what
-- what he was being arrested fcr at that rcirt
And at just -- ycu kncw, again, the - the cnly

wcrds that ccme tc ny mind were just a cavalier,
kind of a SMUG attitude.
RP @ 456 '

Q) - Now when you say ycu Lkeccme ccnfrcecntaticnal,
can ycu describe fcr the jury, in a genexal ccntext,
what ycu mean by ccnfrcntaticnal.

A) - A 1lct cf times -- the gcal in this is tc keep
cur level of conversaticn as an interrcgator, and
interviewer, tc &t 1least the sane level &as the
perscn that you're speaking tc. And when I nmean
level, 1 mean ycu don't want that cther perscn
contrelling the interview that ycu're trying to
cenduct. Ycu're there to elicit infcrmaticn &nd
gather the truth. And if that cther rperscn is
ccntrolling the -- the interview, ckvicusly that
makes it a lct tcocugher. &€¢ cne cf the techniques
that we're taught is tc rkalance cut that field

Wwhen ycu have scmebody whce is a strorng perscnality,
somebody whc's very intelligent, c¢r scmebcdy whe's

fcr lack cf a Letter term, copping an attitude
what ycu’'ll dc is scmetimes ycu'll raise ycur vcice

There's scre theatrical things ycu can dc. We éidrn't
dc it this particuler time, but mayke slan e Lcck
cn the takle tc get their attenticn. Wwhet ycu're
trying tc dc¢ is Lkring ycur level ¢f ccnversaticn
and input intc this interview tc at 1least equal
tc his sc ycu <can at 1least try ard extreact
infcrmaticn et this pcint.

Fcley should have cbjected when Detective Cardener

testifiec that "ycu're there tc e€licit infcrmaticr and

gather the TRUTH. Wwhexre in fect it is nct the jck cf

the interviewer tc deternine what is the truth cr nct.

But tc gather infcrmaticn that the State carn rpresernt

fcr the Jury tc deternine what ie the truth. with the

testimcrny cf Cerdener it 1is depicted that everytlirng



this LCetective testifies toc is the truth. And whatever
Manuel testifies tc is not the truth.

RP @ 457
Q) - Thrcughout the ccourse cf the interview that

ycu had with the defendant, did bis demeancr shift
cr change with you?

A) - You know, it vacillated a little LEkit. BRut
it played -- it played pretty much out as -- as
a strong willed perscnelity. He attempted ~- 1in

ry opinion, he attempted tc contrxcl scnme cf the
interview. My job was to ask questions, his 3job
was to answer those questions. It certainly dcesn't
mean he can't ask me guesticns. EBut I wculd just
say kased c¢on my experience, mcre than usuval fcr
scmebody whe's facing those type c¢f allegaticns
at that time, he seened tc want tc ccntrecl the
situaticn and nct, you Kkrnicw, let us ask ocur
guesticns sc he can make an explanaticn cf what
the allegaticns were.

On redirect examinaticn Mr. Foley cbjected tc the
guestions that were asked by the state cf which were
sustained. But Mr, FCley failed tc have thcse guesticns
stricken. fo in fact the State was permitted tc get
those qguestions cut fcr the jury to hear end cculd have
used what they thcught Detective Carderer might have
answered to. A

Fifth Amendment, cited and qucted frcm State v
Easter, 130 wn.2d 228, 922 F.2d 1285 (19%¢€):

An accuseds right tc silence cerives, rot
frce Mirande, but frcem the Fifth Amendmert itself
["The right tc silence descrikbec¢ in Mirenda derives
frcm the Fifth Amendment &nd adds ncthing tc it"
Rckberts v. Urited Stetes, 445 U.S. EB2, EeC, 1CC
S§.Ct. 135&, €3 L.EJ.2d €22 (198C). "The furrnishing
cf the Miranda warnings occes roct create the right
tc remein silernt; that right is ccnferred Lty the
Constituticn” Jernkins, 447 U.S. et 247n.1 (Marshall,
J, cisserting).' The Fifth Anmnercanernt applies befcre
the deferdent is in custcdy c¢r 1is the sukject cf

suspicicn c¢r investigaticn. The 1right can ke
asserted in any investigatcry cr ec¢judicatcry
prcceeding. Keastiger v. United Stetes 4Ce6 U.S.

441, 444, 9z £S.Ct. 1653, 32 L.EG.zd 212 (1%87z2)Y.

'
[Xe]
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MANUELS SIXTH AMENDMENT RIGHTS WERE VIOLATED

The rre-sentence investigation repcrt that was
prepared by Ccmmunity Correcticns COfficer 2; Missy Farr
cf Shelton, WA field cffice &and then apprcved by
Community Ccrrecticns Supérviscr, Jack W. Eill, deted
3/5/2010, shculd never have Lkeen &8llcweé fcr anycre
to «c¢cnsider because Manuel had requested that his
attcrney bke present Lkefore he answered any questicns.
Manuel was denied his request &as shown in the regpcrt

presented to the Ccurt by Miscy Farr.

CP € _107
I1T - Defendant's Statement Regarding Offence:

I met with the defendant, René D. Menuel,
briefly in the Mason County Jail cn 272472010 tc
cbtain infcrmeticn for this repcrt.

Rfter I intrcduced myself and asked if he
would talk with me, he belligerently tcld me he
would nct. He then e=arcastically said be wculd
censider it if I returned with his attcrney. 1
tol@d him I didn't think I'd be dcing that and 1I
made no further attempts tc interview Mr. NManuel.
Thrcoughcocut the repcrt Ms. Farr continvally nade

reference tc Menuels refusal tc speak with Ms. Farr,
lack c¢f cccperaticon with Ms. Ferr, Manvels refusal tc
speak and keing kelligerent akcut the way T ccomrunicated
alcng with what she considered as & pccr ettitudce.

Ms. Farr salsc refers tc "events cccurred at the
then farnily hcrme 1lccated in the Portlarnd and Cregern
City , OF area" where in fact when the repcrt was written
and tc¢ the date c¢f this E&aACG Meanuel has yet tc be
irterviewed or charced Ly the Eftate cf Oregen.

Manuel 1equests a 1eversel cf ccnvicticne Leceause
his Sixth Amencment zrights were viclated when the LOC
Ccmmunity Ccrrecticns Officer (CCO) presented a
Pre-sentence 1Investigaticn Repcrt (PSI) tc the ccurt

even thcugh Manuel requested tc heve his attcrney present

S10-



at the time c¢f questioning. Manuel was nct nctified
cf when the report was gcing tc ke taken sc that he
could rniotify the trial attcrney.

The Ccurt abused it discreticn Ly allcwing the
report to be admitted into record withcut allcwing Manuel
tc have his attcrney rresent. The Court shculd have
held cver the sentencing cr not allcwed the repcrt tc
ke rresented. Because the State ccmmented cn the fect
that Manuel did not participate with the interview that
Manuel was leing evasive.

The CCO @did nct nctify the tziai attcrney tc
disclcse that she was cr wanted to interview Manuel
for the PSI. " |

As in State v. Evervbcdytalksabcut, 166 P.3d 693

(2007)Y. Where the Surreme Ccurt c¢f Washington reversed

and remanded for new trial kecause Everybcdytalksabcut's
attcrney was nct nctified the CCO wes gecing tc questicn
cr had questioned Everybodytalksabkcut. With this
Fverybodytalksabcut's Sixth Anendmnent rights were

viclated.

-11-



INCONSISTENT TESTIMONY

When gquesticned Lky the State HMC wculd state cre
thing then state scmething different a cocugple «cf
questicns later. This Lleing the inccnsistent testincrny
cr statement.

RP @ 262
Q) - LCid ycu ever mcve cut cf Eal &and Maries hcuse?

A) - Yes, mam. Right &after schccl had =tarted =
little kit, efter schcol started.

Q) - Okay. Arnd how long did ycu live at the hcuse?

A) - Until I had 1left. Sc it was only a courle
months.

Q) - Dc ycu remember when yocu left?

A) - 1 want to say it was in Sertenker.

RP €@ 277

Q) - Dc you remember mcving cut cf that house at
scme pcint in time?

A) - Yes, mam.

Q) - 2And dc ycu remenker what tine cf yeer that
was? '
A) - still fall. €till -- arcund 1like the 1lest

mcnth c¢f schocl (fall last nmenth c¢f scheccl. why

did Fcley nct get it clarified?).

EMC testified thet nc cne was allcwed tc wear
clcthes in the hot tuk Lkut then when questicrned akcut
Manuel tcuching her she testifies that it was "just

like cver my kething suit, ycu krow like grakking".

RP € 279-280

Q) - LCc yocu renemker whether cr nct ycu had a bhct
tuk there &t the Currie way hcuse?

A) - Yes, men. We had a hct tuk.

-12-



Q) - Tell me about the hct tub. whc would ke in
it and hcw -- hcw would that gc when -- well, did
you use the hct tuk?

A) - Yes. Me -- scrry, that's not grannatically
ccrrect my mom, Rene and I were all in the hct
tub. And we weren't allowed tc wear clcthes.

Q) - why weren't yocu allcwed tc wear clcthes?

A) - PRecause it -- the material frcem cur - kathing
suits ruined the chlcrine. That's what I wes tcld.

Q) - Sc were ycu ever alcne in the bhct tub with
the defencant?

A) - Yes.
Q) - And how wculd that happen?

A) - Before my mom had come ocut, like befcre she'd
come out to come in, I was alcne with him.

Q) - And what would happen when you were in the
hct tub alone with him? .

A) - He'd rub my legs and like try tc get me to
come sit really clcse to him and stuff. 2nd I'éd
pusk away, ceause I knew ny mother was ccming cut.
And I tcld bim nc, and he just like rukbbed me and
tried tc grak ny legs and stuff.

Q) - L[Cid he tcuch any cther rparts cf ycur Lcdy
while you were in the hct tub?

A) - Yes
Q) - what cther parts cf ycur bcdy ¢id he tcuch?
A) - My vagina.

Q) - Tell me how he did that. what kind cf & tcuch
was it?

A) - It was just like rough -- just like cver ny
kathing suit, ycu kbcw, like graktking.

Q) - where dicg his fingers gc?
A) - Just con ry kathing suit dcwn there, that eres.

HMC testified that she mcved cut cf Hal and Maries

hocuse right after schocl started. That she nmcved tc

13-



a home cn Currie Way. Where she testifies that she lived

in that house a couple mcnths

RP @ 262

Q) Jones - LCid ycu ever mcve cut cf Bal and Maries
house? »

A) HMC - Yes, Mam. Right after schocl had started
a little kit, after schccl started.

Q) - Okay. And how lcng did you live at that hcuse?

A) - Until I had left. So it was cnly a ccugle
mcnthe.

Q) - Dc ycu rememker when ycu left?

3) - I want tc say it was Septenker.
Then she was asked somewhat the same questicn again
from the State: '
RP @ 277

Q) - Dc you rememker mcving cut cf that hcuse =a
scme point in time?

A) - Yes, mam.

Q) - And dc ycu remember what time cf year that
was?
A) - Still fell. Still -- arcund 1like the last

mcnth cf schecl.

Ncw this was questioned c¢f HMC as tc the hcuse
with the 1lcft atkcove the'gaxage. Hal and Marie Peiser's
house cn James Rd.

The State questicned hcw 1lcng she 1lived in the

bcuse cr Currie Wway.

RP € 281

Q) - How lcrg cid ycu live &t the <Currie Wwey
address?

A) - I want tc s=ay abcut & ncnth, I reslly dc,

'cause it was Lbeginning cf the schccl year still
when I had left.

14-



Sc tc lcck at all the testimecny HMC cculé have
lived in the hcuse for a ccuple mcnths or ¢nly a mcnth
this is classic inconsistent testimony from HMC.

Because of HMC's testimcny abcut Leing scared was
the reascn she never tcld the Child Protecticn Sexrvices
(CES) abocut what Manuel is accused c¢f dcing tc her is
another reascn why Fcley shculd have argqued tc have

the CPS wocrker testify:

RP @ 267
Q) Jones - Do you remember Lkeing interviewed Ly

scmebody frcm Child Prctective Services cor Chilé@
Welfare Services?

A) Hannah - Yes mam

Q) - Did you tell her anything?
A) - Nc, mam

Q) - why not?

A) - I was scared.

Had Gwen Thompscn been akle tc testify ther she
cculd have tcld the jury what HMC's reacticr tc any
guestion she might c¢f asked HMC.

BMC tcld the Court and jury that it happened twice

or three times a week befcre she left fcr vacation:

RP @ 273
Q) - Ncw when you were 1living here at the -- the
James street hcuse. bal and Merie's hcuse -- and

we're talking abcut the period Lefcre ycu went
crn vacaticn tc Massachusetts. Hcw cfter wculd ycu
say the interccurse happened?

- Prclkakly crnce, twice c¢r three tines & week.

A)
Scmewhere it varied.

Q) - And where ¢id this take place?
A) - Wwhen I first gct there, s&bcve the garege.

Arné then -- then kack -- well, ere we telking &akcut
befcocrev?



Q) - We're talking ebout before --
A) - Oh
Q) - you went cn vacaticn.

A) - Ckay. Sc I wasn't in the garage yet. Sc that
was inside my kedrocn. ‘

- 16-



MANUEL WAS DENIED EFFFECTIVE ASSISTANCE OF COUNSFL

Manuels defense &attcrney (Fcley) failed tc ckject
to the State admitting exhikits nc. 4 arndé nc. 5.

cne was taken cf Jjewelry thaet was rencved and the
cther wes cf manuels penis with jewelry in geris.
The seccnd picture was / =shcwed the fpiercing and
shcwed rplastic tuking gcing thrcugh penis. Never
were there any pictures taken Ly eaeny detective
cf manuels fpenis.

cne cf the phctos that was taken was taken cf ALL

bars (rpiercings) remcved frcm manuvel tec include

navel, nipples, tcngue, ear and penis. Fecr a total
cf 11 bars alcng with being shown tc the jury es
being in @ kag with & bio-hazard =sign cn the kag.

Fcley shculd have ckjected tc the rphctc Lkecause
they were depicted as keing a hazerd.

Fcley shculd have okjected tc the rhctc Lecause
it was not taken Ly the detective as the detective
testified thet it was. Put in truth the gpicture that
was taken c¢cf the penis and Lars wés taken in Fcrtland,
Cregcrn at a salcn called "Straight Tc The Pcint".

Fcley shculd heve okjected under Fviderce Rule
403 exclvsicn «c¢f relevent evidence c¢rn grcunds cf
prejudice, ccrfusicn cr waste of time.

Mr. Fcley stated that he wanted tc sukpcerna
witnesses if the state was nct going tc sukpcena thenm.

But Mr. Fcley failed tc ¢c sc as he stated he wculd.

RP @ 96
Mr. Foley - Ycur hcncr, I fkec tc Jdiffer. She gave
us en cnriktus epplicaticn. 2rnd there's & wcrer
rnrared BHBclly whc wes -- wes the gquercien cf the
elleged victin ir this cese. 2nc¢ we -- e&erc the

State intencded tc cezll her. They intenced tc call
the cfficer whc irnterviewed the &lleced victirn
in this cese, ell at Ctete's experse. If tley’'re
nct ¢cing tc cell thcse pecple, ther T heve tc
sukpcerne them Lkecauvse I want then e11 here fc
I'm gcing tc hkeve stkpcene then &néd ther neke
eppliceticr tc the Ccurt tc heve ycu fly &1l «cf



ther cut bhere toc. And this is -- a&aré 1 -- ard

I -- I can't ke serdkagged Ly this. I can't have

the State say the day cf trial we'll Le flying

Hannah cut and she's nct gcing tc call any cther

witnesses, Lkecause all c¢f these witnesses are

essential tc ny case. And I was tcld in the cmnikus
that the State was calling them.

As Foley stated that these witnesses were essential
tc the case Lkut he failed tc sukpcerna and cr neke
applicaticn tc have these essential witresses tc testify.

Mr. Fcley was ineffective when &t the Jenveary 11,
2010 hearing when cn reccrd Mr. Fcley adnits that he
dces nct kncw what a witness fcr the defense is gcing
tc testify to.

RP € 103
Ms. Jones - Nc, ycur hcncr. Just thet the ¢ctate

will ke ckjecting tc eny evidence frcm the Cregcn
CPS as keing ccllateral.

Mr. Foley - Whell we dcn't even kncw what they're
gcing tc say, sc hcw can we krcw if its ccllateral?

Cn 25 January 2010 Mr. Fcley again ednits that

he's not prepared when he steted cn the reccrd:

RP € 110

... I'm -- I'm scrry. Mr. Manuel 1is 1lccking et
rcre than 20 years 1in priscn. Be's entitled tc
a rrcper defense.

Again Mr. Fcley states c¢n reccrd thet he's nct

rrepared tc gc tc triel fcr lack cf rprepereticr as

stated:
RP € 120
2r¢ we have & right tc rave & - if the State s
gcirg tc kring eviderce c¢f the exenireticr cf tlris
wcman's vegine, we Feve & richt tc Leve e&n
irdepercdert exeninsticr.. we bave & right tc rrerere.
I'n -- I'nm at a lcess tc krcw whether this rprerscre
ever ar expert. JIt's nct & dcctcr. It's scmecrne

with a rnureing cegree. I dcn't even krncw if it'e
en RN c¢r LFN, cr whet their keckgrcurd is. 2106
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I den't kncw if that's evern admissikle, cr whether

cshe qualifies eas an expert...

Fcley failed tc cbjeét tc the amended infcrmeticnh
that the State presented. Kncwing that be was nct

prepered to defend Manuel against these charges.

RP € 125
Mr. Foley - and ycur hcncr, we woculd acknowledge

receipt c¢f the first amended infcrmaticn, weaive

formal reading cf the infcrmaticn, waive any further

adviserernt cf rights, and ask that the ccurt enter

pleas of nct guilty teo all fcur ccunts.

Mr. Fcley feiled tc call perspective Jjurcrs 21
and 37 tco Le questicned cutside the rpresence c¢f the

cther jurcrs when the ccurt asked.

SRP € 107

The Court - Nct a prcklem. Ckay, I'm gcirg tc rncw
turn tc the attcrreys and ask is there arnycre else
since we’'ve gone thrcugh this prccess that they’'ve
had & chkance tc gc thrcugh their list and feel
that we need to inquire?

Ms. Jones - Nct from the State, ycur hcror.

Mr. Fcley - Nc, ycur hcncr.

But in fact Mr. Foley failed tc call jurci 21 and 37
when they had respcrded pcsitively toc gquesticn nunker
three, "Ncw this is a releted type c¢f questicrn. LCc any
cf you have a clcse friend c¢r a relative whc hed &n
experience with a sinmilar cr related type cf cese cr
incident? Once agein Sex Cffensec". 2All right 4, 19,
21, 27, 31, 41 -- 38, 1 heve 27, therks where enmn 1I7?
37, 47, t£0, 5€, €1, €2, 6€, €5, 71 --

khere in fect rreither prcspective jrrcer weS
guesticned rprivetely Ly either attcrney. €Sc ir fact
it is wurknoown es tc why they 1reicec¢ their cerc ir
respcnse tc thet gquesticn.

Svksequently, Lkcth rprcepective Jjurcrs were sectec

crn the jury. 1This is tc sey ther, hed ¥cley guesticrec



these jurors, they cculd have Leen excused fcr cause
or Mr. Fcley could have used cne cf the peremptcry
challenges. But Lkecause NMr. Fcley failed tc dc sc kcth

could have shcwn kias with the cther jurcrs.

The jurcrs were seated:

SRP_€ 146

The Court - yes sir, thank ycu. Jurcr runkexr 27,
seat fcur; Jurcr 23, seat sever.; Jurcr rnumker 24,
seat eight; Jurcr number 28, seat nine; Jurcr nunber
30, seet ten; Jurcr nunker 37, seat eleven; Jurcr
number 39, seat twelve. Okay Mr. Hill, guess what
seat ycu have?

Juror Number 44 - The hct cne.

Fcley failed tc cbject to the State's <cpening
statement when it referred tc Jillian Rcwkack. Mr. Fcley
did noct know anything akbcut this person. Mr. Fcley shculd
have ckjected tc any reference tc Rowback because any
reference would have been hearsay withcut the witness

there toc testify.

SRP €@ 150

... She was irnterviewed Ly & fcrensic interviewer,
a trained chiléd interviewer ty the name c¢f Jilliar
Rowkack.

Foley states that Lkecavse the ¢ctete bhas nede
cecnments ¢ HMC's ccrcern fcr  sexuelly transnitted

diseases he wculd ask ekcut EMC's sexvel hicstcry.

RP € 180

.. Mg, Jcnes has =8ic there was &a ccncerrn akcut
csexuelly trensmitted ciseeses. That crens the cccr
tc the wcman's histcry; cces she heve & Lkcyfriendg,
has she hed sex with bexr bcecyfriencd. Wwhere is this
ccncern for sexuvally tirarsnitted diseases coming
fren? 2nd right ncw we're rprchikited frem geirg
intc bher sexual histcry. PBut if they &Lrirg imn
infcrmeticn ekout she hes ccncerns akcut sexuelly
trarsnitted diseeses, we're gcing tc have tc gc¢

20-



intc the fact that she was cut rpartying with kcys. sc
it shculdn't ke allcwed.
Again Fcley states he is nct frerared to gc tc

trial.

RP @ 185

... And =c here we are -- 1 mean really Mr. Manuel
has @ right tc krncw, tc have another expert rezd
this 1epcrt and Ilcck at the fcrersic irterview,
and dc an exaninaticn c¢f Belly (shculd have said
Banneh) sc that we can have the 2z2kility tc defend
curselves ageinst thise repcrt. 2nd we didn't bhave
that Lecause cf the States aksclute =sendkeggirg
cf us and late disclcsure.

anéd the State came Lkack with the fact thet Fcley hed
intended tc ceall a yet un-nenec medicel witness. Fcley
ncw ccrnplains that he was nct preparec withcut thaet
witness. EBut be had time tc retain ssic witness fcr
defense.

Fcley failed tc ever ask BMC if cr why sbhe thcught
she had a sexuslly transnitted infecticn (STI). Wwith
kEcth Marchant and HMC's testimony he shculd heve.

RP @ 204 and 205

Prosecutor - Lescrike fcr uvs if ycu wculd hcw the
physical exaninaticn c¢f BHanrah prcgressed.

Marchant - I had nenticned earlier that Earnebh
Fad twc ccrncerns wher che came fcrwaré tc me. Tt
is ccmrern, in nry experience, fcr chkildren tc ccre
fcrward ard &gk questicns thset they Lhave never
esked enycre else. Berrah’'s ccrcerrs were she
was ccncerred thet she wmight have & cexvelly
transnitted irnfecticn. 2Ard che was lcckirc tc ne
tc ke akle tc erswexr thet guesticr {fcr her

with the testincry c¢f Perscne PFerchert, Fcley feilec
tc agk HMC elkcut the ccrcerrns ir. the spring cof Z2CCE

2s referred tc in:



RP @ 206

Marchant - ... Eanneh had repcrtec tc ne that there
were twc cccesicne the rprevicus sprinc cf 20C8
where <che had experienced -- she had ncticed in

her genital &erea petches <¢f what =she described

as red raised scres. And these were very ccrcerning

to me and -- as a pcssikility cf -- c¢f indeed Lkeirg

& sexually transmitted infecticn...

Fcley failed tc ckject to the testimcny c¢f Perscrs
Marchant as Lkeing an co¢pinicn testimony when Parscns

Merchant testified:

RP @ 208

Marchant - ... I want to tell ycuv & 1little Lit
abcut & part cf & femsle kcdy that "I Think" is
cre of the 1least understccd rparts cf the Lkcdy.
This eree, and I'm gcing tc cclcr it in, represents
the vaginsa...
Mr. Fcley dces cbject tc this type ¢f testincry as Lkeing
narrative Lut Jdces nct ckject tec it being en crinicr
testimcny. '
Fcley shculd bhave <ckjected tc the questicn fren
the State tc HMC when she hed alresdy stated that Mapuel

was the huskend cf Mary Jene her ncther:

RP € 260

Ms. Jcnes - Ncw ycu menticned scmekcdy ky the nene
cf Fene. whc is he?

Hannah Chcquette - my mcons huskand.

Jcnes - C.K. I kncw this is gcing tc scvné like
@ €illy questicr, kbut are ycu nmerried tc hin?

Hannah - Nc.

Fcley sthculd heve clkjected tc the evicderce, exlibit
rc. €, & tc the tine tle e€-meil ' & were writter Fec
Fe lccked st the cate cf the e-msil it wculd hFeve lLeer
cshecwrn tc heve Leer ir RApril cf 2CCE whkich wes ir tle

State c¢f Creccr. This evidence shculc¢ never Leve Lkeer

N
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admitted, RP @ 284-2P8 ancd then egeir with exkikit rc
7, RP @ 288-291, ené¢ ther egein with exbikit rnc. €
RP €@ 291-292, and again withk exhikit nc. ¢, REF_@ 293
294, and again with exhikit nc. 1¢, RP_@ 294 295,

Fcley shculd have clkjected tc exbhikits 13 18, 20,

ard 24 that was eviderice thet wes prcvided Lty Mkary Jerne
frcn the cconputers where the chain c¢f evidernce, cx
custcéy ©f eviderce was Lkrcken. Exhikits 22 and 23 are
picture that were takern cff the ccnputers alsc. These
pictures were manuel’'s penis and alsc shculd rnever heve
keen entered intc evidence. Had Icley ckijected tec this
then again ccunt III and ccunt IV wculd have Leen
dismissed fcr lack cf evidence. Sc¢ if exhikits 7-10,
13-1&, 20, 22-24 ezre remcved ther &1l the elenerts cf
the crime fcr ccunt III wculd nct ke fulfilled and shculd
ke disrmissed.

Fcley had stated that if HMC cr the State nade
testincny akcut HMC's desire tc ke checked fcr sexuvelly
transmitted infecticns (STI) thaet the Cftate wculdé crer
the dccr tc questicrirg BEMC abkcut her kcyfrierds and

if she bhad had csex with &arycne.

RP €@ 309

Q) Jones - [c ycu renenker telkirg tc the rnurse
akcut scnme ccncerns ycu heg? _

A) Hannah - Yes, manm.

Q) - what were ycu ccncerned &abcut when ycu wernt
ernd saw the nurse?

A) - I had had -- ch, gcd. This 1is enlasrrasesirg

I had had 1little Lkinps dcwn there eré¢ 1 wes
-~ 1 was scared thet it wes scrmething. T thcught
it wes --

C) - Take & deer kreeth. Ycu were cscerec thet it
wes whet? :

b

) - Ferges

|

Q) - LCic they dc testirc?



A) - Yes, nanm
Q) - And wees it or was it nct?
A) - It was but --

Foley ackrncwledged that he did urderstand the relevance
kehind the questicn because Fcley ckjected and the ccurt
sustained. Wwhat Foley s=hculd have dcne was tc write
the question docwn &and then ask Mary Jane end Manuel
if they had cr were Leing treated for Herpes. EBecause
ENMC testified thet "It was but --", RP €@ 309.

The trial attcrney, Mr. Fcley, was ineffective

when he stated in cpen ccurt:

RP @ 326

Fcley - fA'nd then they came kack arnd did a fcllcw
up interview. Ard I bhave tc tell ycu that I'm nct
100% sure what Cwer Thcecmpscr will tell us Lecause
the Oregcn Attcrrney Cerersl's «c¢ffice Las seid,
we have the sukpcena with ycu, having ar ir carers
review first.

Ccurt - Ckey, well thern at this pecint I'm gcing
tc stcp ycu. .

Foley - Yeah

Court - Eecause if ycu're nct quite sire what she's
gcing tc say, 1 think we have to wait tc have this

Foley - Okay, we'll kring her ugr

Ccurt - PFEecsuse I den’'t want tc nmake a decisicrh
tcday @and find that its Lesed «c¢n scrething
ccnpletely different

Fcley - Ckay

Cucting frcm State v. Pey, 11€ ®wn.2d £21, E4¢,
gce F.2¢ 122C f(1¢¢e1y: Ir Sftete v. Thcmnes, 1C0¢ “
222, 22k-2€¢, 742 F.26 §€1€ (18€7)!/guctirg £
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at 687) if cefernse ccunsels ccrduct cer te cheractex
es legitinmet trial stretegy, it cernct serve ées & Le

&
fcr & clein cf ireffective ecscsisterce cf ccurcsel. Ctete
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v. Mak, 105 wn.2¢ €92, 731, 718 E.2d 407, Cert. dernied,
479 U.S. 995 (19F€) Failure to investicate cr interview
witnesses, c¢r tc fprcperly infcrm the «ccurt cf the
substance c¢f their testimcny, 1s @a@ 1reccgnized Lesis
upcn which a claim of ineffective assistance cf ccunsel

may rest. State v. Viesitacicn, &5 Wn.App. 664, 674-75,

754 P.2d 1255 review denied, 111 wn.28 1022 (1988);
State v. PByrd, 3C Wn.ARpp. 754, 795-800, 638 P.2d 602
11981); State v. Jury, Wn.App. 256, 264, 576 F.2d 1302
review denied, 9C Wn.238 1006 (197&).

Sc when Mr. Fcley was instructed Ly the ccurt that
the CPS worker, VFs. Thompscn, wculd nct be able tc
testify fcr Manuel he was ccnfused by the ccurts ruling

as shcwn at:

RP € 442

Court - That evidence is bLefcre the jury. Ckay.
And sc¢ I don't urnderstand ycur thecry as tc why
when ycu'd put up & CES wcrker. And my ccncerrn
ckvicusely, is what I've indicsted, is I thirk it

wculé be -- ccntext would ke prejudicial.
Fcley - Tc whc? Ecth sides? lTemphasis edded?

Ccurt - Bcth sides

Foley - I mean I guess -- ycu kncw, again, 1'n
at a lcss .

Court - I know you are, and I eppreciate theat.

L]
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THE PROSECUTIONS MISCONDUCT DENIEL MANUFL A FAIR TRIAL

khen the State questicned Ccrieira ekcut BMC's
deneancr it cpened the dcecr tc HMC's state c¢f nind whern
she tcld Ccrreira.

Fcr what reascn did HMC have & ccunselcr when she

lived there Lefcrez?

RP €@ 232

... and we ccrntacted themwr, and we tried tc ccntact
Henneh's ccunselcr thet she hed while she was livirg
in Massachusetts Lefcre, and =she directed us tc
ancther ccunselcr...
Fcley failed tc «ckject tc Ccrreire's testincny
as being speculative when she stated: '
RP € 233
‘... when she cane to - tc - tack tc 1live? She
was mature. I ccnnernted tc ny mecn that she ceened
very grcwn up. She wesn't the little kid that haéd
gcne cut tc the west ccast anyncre.
The State cpened the dccr tc EMC's ettituvde whern
BHMC was questicred ernd a&answered thet she was upnhsppy
and was acting mean. That "they were angry with tle
way she wes ecting."
RP €@ 274

Q) - Why were ycu sleerping in the garage?

A) - Eeceuvse they were ancgry with the wey I wes
acting.

) - Hcw were ycu acting theat nade then angry?

gs naed. I -- I dién't wart tc ke keck therxe.
t wvart tc ccne Ltack frem VPFMessachusetts.
-- I weer't heppy &rnc¢ T wes ecting neer
tcwerce Fere.

Fcley feiled tc questicr EMC elkcut this. Thern wher
Fcley guesticnec¢ Ltctbh Fe., Fkeiser end Fe. Mertel ekcut
EMC's oattitude tcwards everycrie &anc Farvel the EStete

ergued thst Fs. Dlentels stete c¢f nind was rct e rpert



cf this. Which in fact it wasn’t but Lecause HMC hacd
testified, EP € 274, this cpened the docr fcr testimcny

abcut HMC's ettitude. The State clkjected tc Ms. Beicer's
testinmcny akcut HMC's attitude. RP_€ 381.

EFy Mr. Fcley:

Fcley - Sc¢c Ms. Heiser, whern ycu said thet PEennah
had an attitude what kinde c¢f things dic she sey
tc ycu that caused ycu tc bLelieve she had an
attitude?

Jones - Okjecticr, cells fcr hearcsay.
Foley - It dcesrn't.

Court - Susteained.

Fcley - can we have a side bar?
Court - Yes.

The witness and the jury were excused. This 1is
whern Mr. Fcley tried tc arguve the hearseay cf the
testimeny that Ms. Heiser was cffering. Insteed cf usirng
Fviderice Fule 801(c) bhe shculd have arguecd &C1(d)

RP @ 381-82

Foley - Ycur hcrnor, 8C1{c) cays heersay is =&
statenent cther then cre mede Lty the ceclerarnt
while testifying &t the triel cr heerirg cffered
ir eviderce tc rprcve the truth if the natter
esserted. 1 ccn't cere whethex whatever Ferneh
said, we dcn't csre whether it was true. It gces
tc this perticular rperscns state c¢f rmind erc¢ tte
Stete inguiring abkcut ber stete c¢f nind. She seid

Hannah had eéen attituvde, dicr't she. E£he crered
the dccr tc this ard its rct heersey ite thet
sirmgple.

Under Evicdence Fule €01(6Y(1) - Wweshirqgtcr Frectice,

Ividerce Leéw er¢ Frectice (2CC07) Ivicderce Fifth Fciticr
Fules 7C1 tc ECZ f(pece 21E) it stetes:

Stetenernts which &re rct hearsey. 2 ctetenert isg rct
heersay if -

{1y Pricr =cstatemert Ly witress. The ceclerernt
testifies &t the triel c¢r heering enc¢ is sukject
tc crces exanmiraticr. ccncerning the cstatenent,
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and the statement is (i) irccnsistert with the
declerants testincny, ard was giver vunder ceth
sukject tc the ©perelty cf rperjuvry et & trisl,
hearing, cr cther rrcceeding, cr ir & depceiticr
cr (ii) ccnsistent with the dJdeclerants testincny
and is cffered tc rekut an express cr inplied chexrce
against the declarant cf 1recent fakriceticr cr
inprcper irfluence «c¢r nctive, c¢r (iiiY cne «cf
identificaticn cf @a rerscn nade after rperceivirng
the perscr;
Sc in fact haé Mr. Fcley argued the fact that VMs. Heiser
was around when she sew the attitucde that HMC testified
that she dencnstrated towards the defendant &nd the
alleged victims ncther &alcng with everycre alsc irn the
hcuse then Mr. Fcley cculéd have rprcven tc the Ccurt
it was nct hearsay. _
Again when Ms. Manuel tried tc testify akcut fghcne
calls she 1received frcem FMC rpricr tc her returr tc
washingtcn after vieitirg femily in Messachucsetts Ms.
Manuel shculd have keen akle tc testify akcut the cecntext
cf thcse phcne calls. HMC had alreacy testified tc the
fact that <=che head called and thet Lkcth Manvel e&rd VFs.
Manuel hadé celled her. &c the ccntext c¢f thcse rlcre
calls wculd nct be heersay. Cuesticnes by Fcley.
RP_€ 396 |

Q) - Okay, and when she was Lkeck there, was che
calling ycu freguently?

A) - S8She was celling anywhere Letween 10 arncé 20
plus tines a cday.

Q) - Ckay, &end c¢id =he =say eéenything that ceused
ycu rerscrally tc have a8 ccncern?
. A) - Nhc

Q) - Ckey. Ncw was there anything seic¢ in the first
twc weeks there frcn berrneh tc ycu thet ceveed
ycuv tc Leve eny kirnd cf suspicicr?

A) - Nc

- Cr wcrries?

I

>

- hc

|
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Q) - Ckay. Lid that charnge?

BA) - Tt ¢id

Q) - whet harrened?

A) - I received a phcne cell frcm her

Jones - Ckjecticn tc the extent that this 1esgpcrse

invclves hearsay, your hkcncr.
Court - I wculd sustain thet.

at this time the jury end witness ere disnissed &arnd
Mr. Fcley is gcing tc argue as tc why Ms. NMenuels
testimcny 1is nct heersay. EBut conce again this falls
under the Evidence Rule 801(6)(1). And clearly Nr. Fcley
was nct prcving tc the ccurt that Ms. Manuel wculd
testify that HMC attitude hed changed.

RP @ 247

Jones - There's Lkeer a ccncern raised by Banrah
because cf the defencantes past histcry cf viclence,
nct cnly with her ncther Fkut criminel ccnvicticns
and his c¢wn threats tc herm her. the's ccrcerred
that frankly there's nc security ir this ccurthcuse
cr anywhere. She's ccrncerred that he might ke zrrmecd.
And I'm going tc ask the Ccurt tcmcrricw tc ellew
LCetective Cerderner tc ¢6c &a weepcrs frisk cf the

" defendant rpricr tc triel Lkecevse I thirk its
apprcrriete, in ary circurstance, given the security
ccncerng thet -- that we heve, since we cdocn't hLave
any security tc speek cf.

Wwhen the CState connenfed tc the Judge cf Feruvels rpest
histcry c¢f &alleged viclerce after it wes crcered thet
Manuels past histcry was nct tc be disclcse¢. They cculd
heve put the thcucht irtc the ccurts niné thet Marnvel
is & viclent rperscn which cculd have nesde the ccurt
1vle ciffererntly cn cther ckjecticrne.

when the State guesticned kcth Mexrcheant ernd
Chcguette ekcut §T1's withcut havirg evidence cf tests
that might have leen ccnductec cn Chcguette. If the

State d&ic heave test 1resuvlts &end with helc then ficr



the trial attcrney then this 1is in direct wviclsticn
cf Supericr Ccurt Criminal Rule 4.7(a)(1){iv) it states
in part:

[Alny repcrts cor statements cf experts nade in
connection with the particular case, including
results of physical c¢r mental exeninatiocns and
scientific tests, experiments, or ccmpariscrns;

It was disclosed at pre-trial ccnference that if
the State krcught up the issue that HMC had Lkeen tested
fcr any 8TI's then the trial attcrney vwculd exﬁlcit
that HMC could have beern sexual pricr cr pcst when Manuel
is accused cf the crimes agaeinst him. With the State
having kncwledge that HMC had Lkeen tested for STI's
but did nct disclcse this tc the triel is i1in direct
viclation with CrR 4.7(a)(1){iv). Had the trial attcrrey
known that HMC had been tested fcr any and all STI's
then the trial attcrney ccuvld c¢f had Manuel and his
wife, Mary Jane Manuel, tested fcr any and all S8TI's
tc dispute that neither Menuvel or his wife had herpes
as HMC disclosed when she was questicned ky the State
at RP_€ 309.

Q)(Jones) - Wwhat were ycu ccncerned e&ekout when
ycu went and saw the nurse?

A){(Hannah) - I had had -- ch Cod. This 1is
embarrassing. 1 had had 1little bunps dJdcown there
and I was -- I was scared that it was scmething

i thcught it was...

Q) - Take a deep LEkreath. Ycu were scared that it
was what?

A) - Herpes.
Q) - Lid they dc testing?
A) - Yes man
Q) - And was it cr was it nct?
A) - It was Lkut --
Ncw under CrR 4.7(hYf(7) - Santicns:
(i) - ri'f at &eany time curino the ccurse cf the



proceedings it is brcught tc the sttenticn cf the
court that a party has failed tc comply with &n
applicakle disccvery rule c¢r an c¢xrder issued
pursuant theretc, the ccurt may crder such garty
to permit the disccvery cf materiel and infcrrmaticn
nct previcusly disclcsed, grant @a ccntinuance,
dismiss the acticn or enter such other order as
it deens just under the circumstances. .

(ii) - willful viclation by ccunsel cf an applicakle
discovery rule cr an crder issued pursuant theretc
may subject ccunsel to epprcpriate sancticns by
the court.

[ amended effective September 1, 1986; September

1, 2005; September 1, 2007.1

Maruel requests that because the informaticn was
not disclcsed that ccunt I &nd ccunt II be dismissed
with prejudice. Manuvel was crdered by the ccourt to bLe
tested fcr any ard all STI whichb came back negative
fcr herpes. This was dcne by Department cf Ccrrecticns
(DOC) when he became detained ° ccnfined tc the DOC's
custody cn 23 March 2010.

Sc in fact the State wculd have witheld infcrmweticn
and restricted Manuel from interviewing HMC had not
the State requested a hard set start daste fcr the trial.

Then the State again wculd nct disclcse whe they
intended tc call until the Friday Lkefcre the trial was

scheduled tc begin as Mr. Fcley testified.

RP_@ 107
... Friday afterncen 1 received &an e€-mail -~-- I
haven't even received & hard copy cf -- c¢f a nurse
expert -- alleged experts resume'. I get it Friday

and I called up Ms. Jcnes and ssid what &re ycu
talking abcut? Ycu can't dc this the day Lefcre
trisl, ¢ive me an expert and give ne their
resume’ ...

when the State was &acked ebcut this cut cf state
witness she disclcses that the witness is in fect frcen
Massachusetts sc the number c¢f cut c¢f state witnesses

is nct twc as stated in the hesring cn 11 Januvary 2010



Lut in fact three cut of state witnesses.

RP @ 109
Court - The hearing hcwever that we had cn January
11th akcut which witnesses the State wculd actuelly
be calling from cut cf state -- 1is this an out

cf State witness?

Jones - It is . She's from Massachusetts, ycur
honor. 2nd what I said -- &nd its c¢n fpage 4 (RP
@ 96) -- is that that person may cr may nct Le

called... Ncw I understand that the Ccurt wanted
to have all the cut c¢f state witnesses here Ly
tcday. But due tc that particulear witnesses
prcfessicnal schedule, we were not a&akle tc get
her flown cut until tcmorrow and get her here and
availakble for ccunsel tc interview. Sc I understand
that's not ccnsistent with what the court wanted
tc see happen, but we've dcrne the best we can with
what her schedule allcws for. PBut &t nc pcint in
time did the State definitively tell dJdefense that
we were not calling that particular witness. State
applied for funds shortly after this hearing anad
included her in that request fcr funcs.

The State knew it was ¢gocing tc call Ms. NMarchant
but failed tc give nctice tc Mr. Fcley, &s reflected

ch record.

RP € 111
Court - Is this witneses -- 1is her name 2rnn Farschns
Marchant?

Jones - Marchant. Yes, ycur hcncr

Court - 2ll 1right. I see &an egpplicaticn for
expenditure c¢f puklic funds tc ellcw the travel
payments tc be made . That was filed January 15th.

The State decided tc amend the cherges c¢n January

26, 2010.

RP € 125
Jones - The anended, ycur hcncr, was filed this
rcrning.

Put the ¢State testified c¢cn Januery 11, 201C that
it had file¢ amerded charges. With the Stete filirg
cn the 26th this hindered the cefense frcm fpregerirg

fcr thcse anmenced¢ cherges.



With the State nct getting the witnesses tc
Washington c¢n time as requested by the Ccurt and with
the State filing the amended charges con the eve of the

trial. This made it inpcssikle fcr the defense tc pregpare

adequately.

RP 8 83
Jones - And again this is @ case where we will
need a hard set trisl date. We have twc cut cf
town witnesses, cne who will pneed to ke have
travel arrangements nade fronm Texas, the cther

from Massachusetts. Sc --

Where 1in fact there were three cut «cf state
witnesses called. Two fronm Massachusetts and cne frenm
Texas. The twe thaet were called were Eclly Ccrreira
and Ann Parscns Marchant and from Texecs was the slleged
victim, HMC. |

Alcng with the fact that it was disclcsed 14 days
before trial that HMC was nc lcnger living in
Massachusetts as expressed by the surprise from Mr
Fcley. '

RP @ 93

Foley - And who's ccming frcﬁ Texas? I thcought

there was three from Massachusetts ycu hac¢ listed

in ycur omnibus. ’

Misconduct o©occurred nmany times which prchibited
Manuel frcm develcping a prcper defense when the State
would nct disclecse what witnesses it wes gecing tc call
but wculd conly state thet they May cell witnesses.

where in fact the State state’'s in a heering crn
Jenuary 11, 2€C10 that it May cell twc cut «cf tcwn
witriesses.

It was misccnéuct when the State veed the C(xP
4.7(e)Y(1V(i) which stetes: Pr¢ ekuse cf ciscreticr whker

the ccurt rules thet the State MAY CALL.

Rule 4.7 - LCisccvery

fa) Prosecutcrs ckbligaticns.



(1) Except as ctherwise prcvided Ly rprctective
crders cr as tc natters nct sulkject tc
disclcsure, the prcsecuting attcrney shell
disclcse tc the defendant the fcllowing materiel
and infcrmaticn within the fprcsecuting attcrneys
possessicn or ccntrcl ne later than the cmnikus
hearing. :

(i) The names and addresses cf perscns when
the fprcsecuting attorney INTENDS tc call
as witnesses &t the hearing cr trial, tocgether
with any written cr reccrded statement erd
the substance cf any cral statements of such
witnesses. .
Because both the Ccurt and the State abused the

rule the defendant should have been granted a

continuance.

‘ Misccnduct cccurred when the State nade & ccmment

ckcut & perspective juror wcrld nct shcw because that

perscn might ke in another ccurt.

RP @& 160

Jones - I'll bet if we called dcwn tc LCistrict
Court we cculd see where jurcr rnumker 4C is

Ccurt - Yes, all right, sc did kcth rfperties get
thcse? Do either c¢f ycu want the Ccurt tc regest
thcse?

Fcley - Nc, I gct them.
Jones - I gct thenm.

Court - Ckay and we'll strike nunker 8 cff cux
cther list cf pecple we wernted tc inquire privately
cf. All 1right. Ckay, we're gcing tc cselect 13.
And 1 believe we're ready then fcr the selecticn
prccess. We're ready.



the

TRIAL COURT ABUSED ITS DISCRETION

The Court &kused its discreticn when it clcsed

courtrocm to the puklic which deprived Manuel =&

puklic trial. The Ccurt states that Jjurcrs will be

interviewed in rprivate. The Ccurt did nct esk the State

ncr Manuel if they agreed tc this. Se in fact MNanvel

was denied & public triel.

RP

RP € 154
Court - Wwell I &anticipate that we’'ll be having
pecple --- we'll be calling them, ycu kncw in

privately and the rest in the hallway and that
this will ke & lcng selectiocn prccess.

160

Court - Okey. 2nd we'll strike rnumber & cff cur
cther list of pecple we wanted to inquire privately
cf. All right. Oksy, we're gcing tc select 13 and
I Ltelieve we're ready -then fcr the =selecticn
process. We're ready.

The Court againr abused ites discreticn when it had

ruled that 14 Jjurcrs wculd ke selected but then cnly

selected 13. The ruling cf selecting 14 wss agreeé to
ky kcth the State and Manuel as stated:
RP € 124

the

Court - Okay. 211 right &ll right. Then with that
I was thinking c¢f selecting 13, Lkbut shculc we heve
14 jurcrs?

Jcnes - It might nct hurt
Court - Any input cn thet Mr. Fcley?
Foley - Nc, ycur honcr.

Court - Jurcre, ckay. All right. we doc have a fairly
kit rpenel ccming in. The Ccurt requestec & larcge
panel, givern the 1length c¢f tinme and thke neture
cf this cese. BAll right. And has there bkeen a&n
amended infcrmeticn filed, <cr o©c we have the
criginal irnfcrmation?

Then the C(curt decidec withcut ccnsvlting with

State cr Manuel wher it wes decided thet crly 12

W
n
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jurors wculd be selected:
RP € 160

Court - Okay. 2nd we'll strike number 8 coff cur
cther list cf pecple we wanted tc inguire privately
cf. RAll right. Okay, we're gcing tc select 12

And I Lkelieve we're ready then for the selecticn
process. We're ready.

SRP @ 55

Court - ... In tcdays case ané 1in many criminal
cases, the Ccurt will 1reqguire that we select 13
jurors. And the 13th jurcr is an alternate jurcr

And the reascn we dc that 'is cccasicrally during
a case which gces fcr a few days, unexpectedly
a jurcr gets ill or gets called away...

The Court abused its discreticn when it stated
2lleged acts which might have cccurred in Cregcn as
if they had. '

RP @ 138
Ccurt - I just have & courple guesticns regarding
the offer <o¢f preccf. These are incidents that
occurred -- can you tell me timing? The cffer cf

prccf the State wculd make regarding when the

incidents cccurred in Oregcn that ycu are ealleging

tc get in versus what cccurred in washingtcn.

It shcws that the Ccurt assumed that in fact the
alleged acts that cccurred in Oregen did ir fact hapgpen
which at said time Manuvel had nct Leen charged cr
convicted of any cf the same type cf crimes &s charged
irn washingtcn.

Then it abused its discreticn when it stated theat
it wculd discuss cff the reccrd scrething thet shcrld
stay c¢cn the reccrd.

RP € 141

... if ycu want tc nake & separste cffer cf rrceccft

at the time yct heve ycur vwitresses here, we cern

Giscuss that cff the reccré and the Ccurt will

then decide whether cx nct the Ccivrt needs tc have

an actual hearing where we put cn e€ach witness.

Steting thet it wculd ke ccne cff the reccrd wculd

prevent Maruel frcm having esccess tc that fcr any appeel.



The Court abused its discreticn when it viclated
Manuels right te¢ & puklic trial when it. interviewed
jurcrs numker 3, 4, 7, 11, 12, 13, 14, 1%, 21, 35, 38,
41, 47, 5¢, 60, 61, €65 and 70 in private as the Ccurt
stated:

RP €@ 154
Court - Well I eanticipate that we'll ke havirng
pecple --- we'll ke calling them, ycu krncw  ir

privately, &end the rest in the bhallway 2Anrdé that
this will ke @ lcrng selecticn prccess.

This was alsc stated tc the Jjuvrcrs when, a&agein.

the Ccurt eddressed the prcspective jurczsﬂ

SRP €@ 58
Court - ...we dc this cutside the presence cf the
rest c¢cf the panel. And the reascn we dc that is
sc that anything that ycu say -- if ycu feel there’'s

something that may prejudice ycu, we dcn't want
to spread tc the rest c¢f the ranel because we want
to make sure that we have a fair and impartiezl
trial.

The Ccurt abused its discreticn when it allcwed
all the testimony frcm the State a8s tc instances that
cccurred in Oregon but when the trisl attcrrney, PNMr.
Fcley, requested tc have a witness fcr the Jdefense,
& Ms. Cwen Thecmpescn, it waes denied its ruling that gucte:
RP @ 444

Court - ...TRBRlut beycnd that vanything ir the
documents, the nm&jcrity thaet the Ccurt fircde were
either nct relevant c¢r rprejuvcdicial. 2rd keer in
nind thaet this ipvclves & situaticn that cccurred
in Oregon. And I kelieve the issue here, cf ccurse,
as ccurisel for the State hes -- anc we heve heard
cf instances in Cregcn. And that wculd ke whet
this evidence wculd ke 1efererncing, ena nct the
ccrncduct that cccurred in Wwashingtcrn ¢n which he's
charged with.

The Ccurt &allcocwea &ll the States testimcny frcn
the alleged victim es tc what had &allegedly cccurred
in Oregcn as being & matter cf fect. In the Judges cwn

wcrds, cn reccidg, Judge Anker Firlay stetes that

tw
~1
1



testimcny woculd bLe fprejudicial tc beth rparties. 1In
essence the Judge decided that she wculd be the Judge
and jury and nct allcw Meanuel tc present evidence that
was prejudiciel tc the State. Whe is toc say what the
cutccme of the trial might have been had the jurcrs
been allcwed tc hear the testimcny c¢f the witnegs fcx
Manuel, a Ms. Gwen Thcmpson.

The Court abused its discretion when it neglected
the requests by Manuel cf the State tc disclcse all
expenses asked tc ke reimbursed to the State and victim
pricr tc the restituticn hearing that was held 1 Jure
2010:

SRP @ 161-162

Manuel - Ycur -- ycur honcr, the State has nct
presented me with &any cf the ccurt ccste, &any cf
the attorney fees, &any of the cther ccsets that
are gcing tc ke required tc be peid Lky ne Thet
was acsked last time we were 1in ccurt, tc receive
all documents the Ccurt is @&asgsking fcr ne tc
reimburse the State.

When in fact these items were nct gcrne over =as
disclcsed in:
RP @ 537-541

Court - "Okay. Court will alsc irpcse stardard
legal finarncial <ckligaticns, and will adcgpt the
appendix c¢n the pre-sentence irnvestigaticn that
set fcrth the terms of the community placemrent
that are required, which includes the mancdatcry
conditicns and c¢ther ccnditicns that are required
for Mr. Manuel tc fcllow...

It was nct disclcsed as tc what dcllar ancunt that
Manuel was required tc pay.

When Marnuel requested tc view his central file
with the TCerpertment cf Ccrrecticre wes the first tine
bhe knew c¢f scme c¢cf the dcller eancunts Fenvel elsc
cocrntenés that the CF 2C, 3¢, 42, t4, Etg&, €4, EC, €72
84, &7, €9, ©°1, 104 and 1C€é were rlaced cr the Judgmert
and sentence kut was never disclcsed cnn reccrd &s tc

the amcunt cr as tc whet they are fcr.



Because it was never disclcsed and Manuel requested
that this all bLe tesclved at the restitution hearing
held c¢cn June 1, 201C &and was denied. Manuel requests
that all financial ckligaticns be dismissed with
prejudice except fcr the CF 141 ( crder estakblishing
amount of restituticn cf $487.5C).

The Court abused its discreticn when it ruled tc
allcw testimcny cf alleged acts that cccurred in Cregcn
even though said acts, the Ccurt stetes that they, =are
unduly prejudice. where in the Jjury instructicn it is
still stated that these acts did cccur:

RP @ 148

Court - Okay, all right. €c¢ in that case I find

this unduly prejuciced. OCbvicusly it dces cpen

her up tc the crcss examination cf Mr. Fcley and
the intrcducticn ¢f whether cr nct she -- ..

The Court abused its discretion when it put in
place the "Rape Shield" which preventeé Manuvel frcnm
his ccnstitutional right to cenfront kitnesses.

State v. Johnson, 90 Wn.App. 54, 67-70, 950 P.Z2d
981 (Wn.App. LCiv.II 1998) which states:

A defendants right tc impeach a prcsecuticn witness
with evidence c¢f Lkias or a pricr inccnsistent
statement is guaranteed by the constituticnal right
to confrent witnesses. LCavis v. 2laska, 415 U.S.
3ce, 316-1&, ¢4 s.ct. 1105, 39 L.FG.2¢ 347 (1974).
Stete v. Dickenson, 48 Wwn.App. 457, 469, 740 P.2d
312 (1987) Thus, any errcr in excluding evidence
is presumed prejudicial and requires revercel unless
no raticnal jury cculd have a reascnalkle dcukt
that the defendant wculd have Leer ccnvicted even
if the errcr hed nct taken place. LCavisg, 415 U.&.
at 318; State v. Fitzsimmcns, 92 WwWn.2d 43€. 452
610 PF.2¢ 8%2, 18 BALR 4th €9C ‘1980Y; Lickenscrn

48 Wn.App. at 47C. '

Cickenscn, 48 Wn.2rpr. at 4€6- 67 states thet
"wlashingtcn wuses the fcllcwing test fcx détermining
whether statemernts are inccrnsistent:

"Inconsistency is tc ke Geternineq, r.ct by
ingdividual wocrds or phrases elcne, kut ky the whcle
imprescsicr cr effect cf what haes keen said ci cdcre.
Cn & ccmpariscn cf the twec utterances &re they



in effect inconsistent? Do the twc expressicns
aprear to have been [fprcduced Ly inccrsistent
beliefs?"

- 4C-



CONCLUSION

When you look at Manuel's Statement of Additional
Gronds (SAG) Manuel shows that the hearings, and the trial
along with the sentencing was a miscarriage of justice
towards Manuel.

With Manuel showing Prosecutional Misconuct by the
Attorney for the State, Rebecca Jones, when she withheld
discovery information that would have proven Manuel had not Rapéd
HMC as HMC claims. If the State would have disclosed that
_HMC had been tested for STI's as Manuel has shown through
.the record. Then Manuel could have prepared for that by
~having himself and his wife/sexual partner, Ms. Mary:«Jane
Manuel tested and proven that neither of them are positive
for HERPES. , ' |

Had the State again not conducted Prosecutional
Misconduct as shown on record by not adhearing to the
CrR 4.7 but infact manipulated the wording to fit their
desired needs by stating the they "MAY" call instead of
"intend" to call as the correct wording should have been.
Then Manuel would have known the exact witnesses the State
intended to call as witnesses and would have had the witnesses
to rebut the States witnesses. Buu infact the Attorney for
the State played a word game so Manuel was not afforded the
right to prepare properly.

When the State did not allow Manuel to interview the
Medical expert witness until the morning the trial started
even though the State was instructed by the Court that the
witnesses for the State must be avilable to interview the
Monday before the trial was to start. Along with the fact
that the State withheld the experts resume' until the Friday
before the trial week. This also prevented Manuel from
preparing proper defense.

When you look at how the Court would not allow a witness
to testify for Manuel. The Court Abused it's Descresion

when it ruled that the testimony from that witness would
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be prejudical to both parties. When that was decided it was
taken away from the jury to decide if it is infact prejudical
to both parties. Because the testimony of this witness

was not preserved to be reviewed by the Court of Appeals

it is unknown by everyone except for the Trial Court as to
the exact content of that testimony. The Court removed that
option when it released the witness for Manuel and did not
preserve the "In Camera Testimony"

To look at the evidence that the State presented regarding
the computer there are only two ways to look at it. One being
thatthe two Detectives that testified that allowed Ms. Manuel
to access information so that they knew what to ask the
Washington State Patrol Computer Crime unit to look for.
Themselves not being quilified experts to deal with the
computer or to put in place the proper safeguards to preserve
what information was accessed or where that information came
from. Then you must accept that the all evidence including
the computers are tainted evidence and must be excluded.
Along with the testimony from the computer expert Detective
Taylor. If you are to believe that the evidenced was not
accessed which is not what the two witnesses for the State
testified to. Then you must conclude that the testimony
of those two witnesses can be nothing but perjuried testimony
testimony. With it being that that part of the testimony
is perjuried then the whole testimony should be concluded
as being perjuried. So infact the testimony in a whdle should
be excluded.

The repersentation that Manuel should have received
fell way below the acceptable standard before the trial
even started when James Foley, the Attorney for the defense,
stated that he was not prepared, stated that he did not know
what a witness would testify to. His lack of knowledge as
to the Rules he should have argued. For Foley's lack of
preperation for the trail. There were funds earmarked for
the defense to use towards a medical expert and a computer

expert that Foley failed to secure or even use. Those



funds were earmarked at CP57 and CP75 where the State even
testified that they are "earmarked" (RP540@13) But Foley
failed to do thié which did not afford Manuel proper
repersentation to the best of Mr. Foley's ability. Nowhere
can it be shown that any of the errors Mr. Foley has done
were of any tactical perpose. Manuel has shown that if
Mr. Foley had not fallen below the acceptable expectation
of prepeﬁsentation, Manuel might have been fairly
repersented.

Through the record Manuel has shown that he was not
given a fair and just trial that was open to the public.
This was shown when not on one but many occasions the
Court stated that the prospective jurors would be questioned
privatley. It was never asked if the State, Defense or of
anyone that was in the court, that day, if they disagreed
with the Court's ruling to do so in privated. This is and
was in direct'violation of Manuel's Right to have é public
trial.

Manuel has shown how testimony from the State's
witness was a bias and opinion testimony when the Sfate's
witness referred to Manuel as being "for lack of a better
term, almost: SMUG" "the only words that come to mind were
just a cavalier, kind of a SMUG attitude" "for lack of a
better term, COPPING and attitude" Where Manuel was expected
to act a certian way when being interviewed by the Detective.
That because Manuel had shown that he was an inteliigent that
Manuel had no right to ask the Detective gquestions when
- Manuel asked them. Because the witness is not trained nor
shown the Court that he is quilified as an expert as to
the person's demeanor the testimony should not have been
allowed. It presents false or opinionated testimony
against Manuel.

Manuel has shown that the jury was not an impartial
jury when the Court allowed Jurors #21 and #37 to be seated
even though they had raised their card when asked, if they

had friends or family members that were a victim of the crimes



Manuel was convicted of. What is to say that those Jurors
did not influence the other members of the jury? Because of
those two jurors what is to say that Manuel ever had a chance
of a fair and just trial?

. Thé pre-sentence report that was presented to the
Court, that was prepared by Missy Farr should not have been
( allowed. Manuel had requested to have his attorney present
before anéwering any questions that Missy Farr would have
asked. This is afforded to Manuel by his Fifth Amendment Right
to remain silent. Because Manuel invoked his right to remain
silent, the States investagator reported that Manuel was
"belligerent, sarcastic, refused to speak, lack of cooperation"
When all that Manuel had done was to have his attorney
present before he answered the reporters question. There for
the pre-sentence report that was presented to the Trial
Court was onesided and a bias report which should not have
been used.or allowed to be presented to the Trial Judge to
concider when sentencing Manuel. The report that Missy Farr
presented had multiple derogatory remarks on almost all
the responces that Ms. Farr submitted to be concidered for
sentencing. _

And finally Manuel was not allowed to dispute the amount

of LFO's the State had submitted to the court. Manuel had
- requested to be heard regafding'this\matter when the
restitution hearing was held but the Court said it had already
addressed that issue when Manuel was senteced. The Court
statedvthat the amount Manuel was required to pay was
stated in open Court when manuel. was sentenced, but infact
the record shows that the only dollar amount that was stated
was in the amount of $99. No other dollar amount has ever

been disclosed in open court for the record.
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RELEIF SOUGHT

With all that Manuel has shown in his SAG, all that is

on the record, all the errors, the ineffective counsel, the
Prosecutional misconduct, the Courts abuse of discretion,
Manuel respectfully asks the Justices for the Court of
Appeals Div. II grant him the following relief:

COUNT I Rape of a Child in the 2nd be dissmissed with prejudice
COUNT II Child Molestation 2nd be remanded for new trial.

COUNT III Sexual Exploitation be dismissed with prejudice

COUNT IV Possession of Deplictions of Minors Engaged

in Sexually Explicit Conduct be dismissed with prejudice

Manuel hopes and prays that he will be granted the

relief he seeks for the unjust he has been afforded.

Lowe D7)
Rene D. Manuel
DOC# 759310
Cedar Hall/ FO2L
WCC.

PO Box 900
Shelton, WA. 98584
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CERTIFICATE

‘I certify that I mailed the original of this Statement
of Additional Grounds to the Court of Appeals DIV. II. I
also certify that I mailed a copy of the above SAG by
depositing it in the Mail Box that is provided to the offenders
in Cedar Hall housing Unit located at 2321 W. Dayton Airport
Road, Shelton Washington 98584, first class postage
pre-paid, to the following people at the addresses indicated:

David C. Ponzoha . Thomas E. Doyle

Clerk / Administrator Attorney at Law
Washington State Court of Appeals PO Box 510

Division Two ' Hansville, WA. 98340-0510

950 Broadway, Suite 300
Tacoma, Washington 98402-4454

Dated this 30th Day of December 2010

Rene D. Manuel
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Appelant
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