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DEFINITION OF IMPORTANT WORDS 

BLACKS LAW DICTIONAFY 8TH EDITION PUBLISHED 2004 

PERJURY - Fg. 1175 

Perjured Adj. (nour:.) The act or an instancE ef 

the person's deliberately making 

reissleading statement while under 

false swearing; false oath. 

TESTIMONY - Pg. 1514 

naterial false er 

oath. Also termed 

Testirr,ony (noun) Ev idenc€ that a cORpe tent \td tne 55 

under oath cr affirreation gives at trial or in . an 

affidavit or deposition, also terreed person~l evidence. 

F a I se Testimony Testirr,or.y tha tis untrue. 'Ihi s 

tern, is 1:roader than Ferj ury I wh ieh has a s tate cf, rr:ind 

element. Unlike perjury, false testincny ekes net denctE 

a crime - Alsc termed falsE evidence. 

Opinion 'I'€stin.ony - Testimcnj' based cn criES 1:Elief 

or idea rather than on direct knowlEdge ef the facts 

at issue. OFinion tEstimor:y fron. either a lay witness 

or an expert witness n,ay l::e allowed in Evidence under 

certain conditions. 
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OPINION TESTIMONY 

Generally no witness may offer testimony in the form 

of an opinion regarding a witness's credibility, such a 

testimony is unfairly prejudical to the defendant because 

it invades the exclusive province of the jury, state v Demery, 

144 Wn.2d 753, 759, 30 P.3d 1278(2001) 

Opinion testimony based on one,s belief or idea rather 

than on direct knowledge of the fact at issue. Demery 

144 Wn.2d at 760(quoting Black,s Law Dictionary(7th ed. 1999» 

In some instances, a witness who testifies to his belief 

that the defendent is guilty is merely stating the obvious, 

such as when a police officer testifies that the defendent 

because he had probable cause believe he committed the offence. 

See cg State v Kirkman 155 P.3d 123 (wa 2007). 
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CHAIN OF CUSTODY FOR COMPUTER EVIDENCE WAS BROKEN. 

The chain cf custody for the ccnputer evidence 

(exhibits 28 and 29\ was troken when Detectives Cardener 

and Darcobly allcwed Mary Jane Manuel tc access the. 

ccmputers that were seized in the search warrant. 

Detectives Gardener and Carccbly testified that they 

accessed the computers with ~ary Jahe Manuel. ~s. MaLuel 

testified that she did not access t~e cc~puters cr files. 

Detective Gardener t·estified tc the follo\oiing: 

Q) and after -- what occtared during that felle\\; 
up interview, without going into what she said, 
what if anything occurred during that felle~ up 
interview? 

hl Well she assisted us with exa.rr.ining inforn,atien 
on the corr.puter by she voluntarily came do\>;-n 
and accessed into the computer so we were able 
to determine ,""hat it was that we wantEd the state 
crin.e lab to actually leok at. There was slot of 
storage dEvices that were recoverEd, hard drives. 
And alot of them didn't really have anything that 
were necEssarily inpertant tc this case. Sc she 
was ablE te go thrcugh sene of that and ether rredia 
stcrage devices and things like that, se we could 
determine' what we wanted te send te the lab. FP 
@ 243. -

21 was there anything e1 SE that she accessed in 
terms of internet er e-nail accounts tc assist 
yeu in your investigation? 

A) l'rr, net sure, we leoked' at everything. 
Specifically there were serre phctographs that \\erE 
discovered in there. 

21 And that thcse were cn the ccnp,)t€rs thet 
\\;Ere seized during the search warrart? 

hl Yea~, efi the stcrage devices, things like that, 
cell phcnes. RP @ 243 and 244. 

Detective Darcctly testified tc the fcllc\\;ing: 

Ql Okay and Ms. l"Jenuel used her paEswcra to cpen 



a file in th~ computer? 

!l Believe so 

21 Okay and do you knew, was the file hers? 

!l I dcn't knew. RP ~ 337. 

So in fact if Ms. Manuel did access the computer 

as t~stified J.::y both Cetectives Cardener sr.d Darcctly 

wi thcut having an expert to supervise l>':s. Manuel and 

tc t~stify that precauticns WEre taken tc prevent thE 

loss or additicn cf evidence tc the cc~puters that there 

is nc r~cord tc show this was dcnE and neither Cetectives 

Gardener cr Darcctly have testified that they are experts 

or any precautions weIE taken. Then the chain cf evidence 

was brcken befor~ the ccrr:puters \t.'ere sent tc the state 

crime lat. With the chain of evidence being trcker. this 

evidence shculd not l::e allcwed. Alcng with that part 

cf bcth Detectives Gardener and Darcoblys. testincny 

be stricken. 

If in fact Ms. ManuE.l did nct access the coniputer 

as ttth Letecti ves Gardener and Darccbly testified she 

did, then both testimonies are perjured testimcnies 

and ~hculd be stricken. Because if they committed perjury 

with this part of their testimcny wha.t is tc say that 

their ccmplete testimony is nct a perjured testimony. 

Manuel requests that both computers and all evidence 

from the ccrrputers that \Nas adni tted be \\i thdrswn ano 

count III and IV te disrnissEo with prejudice . 
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COURT FAILED TO APPLY THF FRYE TEST 

Manuel ccntencs that ccunsel fell Lelcw an ctjective 

standard when after the S tate pre se nted tE s t in cny frcn 

Anne Farsens l"larchant the ccunsel fer thE defense did 

net challenge the tEstirrcny with the "Frye Test"; 

"washinstcn Practice, Evioence .RulE. 702{d) 'F>i~Ert 

testirrony sheuld nct exceed thE limits of the underlying 

science cr art (Frye)'''. 

BecaUSE Fcley never challenged trarchant as bEing 

a "SANE" nurse cr if its even scn,E th ing that the StatE 

cf Washington accepts as a n,atter fact. Fcley fell below 

the standard cf representatien. 

Furthermore, the tEsti~ony frerr Marchant in her 

cwn werds was inconclusive cf rape. 

Tc remove the .incensistent testirrcny cf BMC because 

cf the lIIiay BMC answered a questicn cne lIIiay thEn when 

asked a90in would give a corrpletely differEnt testirrcny. 

As shown in this SAC. 

Marchant madE reference to t~e fact it lIIias thE 

standard in Massachusetts but, nEver was it disclcSEd 

to bE a stanoard fcr washir:gtcn. T1:e tEstincr:y 

fcllcws: 

RP ~ 194 

Marchant Massacbusetts initiated thE 
program 11 YEars ago ... 

RP {l 195 

is -c c_ 

"SANE" 

In MassachusEtts, ~eGiatric sExual assault ... 

RP (l 196 

YES therE is. ~assachusEtts is tte "Only" statE 
in thE United stat~s that has a 

When Marchant testified that Massachvsetts was 

the cnly statE and that is thE statE that thE exanine 

\>;as dcne in and it night rJct r.E the ~rccUce in the 



state cf Washingtcn, then the test "Failed" the Frye 

Test and sheuld be excluded alcng with exhibit ne. 2. 

RP {l 217 

we have a very streng quality assuranCE ~rcgrEn 
in ~assachusetts ... 

Foley never ence did the Frye Test wi th tbe teE-tinen}, 

cf rvarehant aE shewn in the cress ExarriraticT, cf that 

witness, RP ~ 219-220, ncr did he re-crcss. 
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MANUELS FIFTH AMENDMENT RIGHTS WERF VIOLATED 

Under the Fifth Amendment tc the UnitEd states 

Consti tuticn and Article 1, Section 9 of the Washingtcn 

Constitution, a defendarJt has the right te say ncthing 

at all abcut the allegations against hirr. This privilege 

against sel f - incr imination pr ohil:i tE the STATE fron, 

fOJ:cing the defendant to testify er elici ting testin,ony 

from ~itnesses rElating to the defendants silence cr 

evasiveness. state v. Faster, 130 Wn.2d 228, 236, 241, 

922 P.2d 1285 (1996). 

Manuels Constitutional rights werE violated when 

Letective GardeneJ: testified fer the state. 'I'he State 

questioned Detective Gardener about Manuels demeanor. 

This became an cpinion and bias testin:cny because the 

Detective has never testified that he has beEn trained 

or that he ~as an expert in determining a persons 

demeanor. 

RP@453, 455 

Q)Jones - And what was his (Mr. Manuele) deneanor 
whEn you first had ccntact with him? 

A)Gardener 
to search 
his nouth 
perscn back 

- We advised him we have a seaJ:ch warrant 
his hone. And thE fiJ:st \\ords eut cf 
tha t I reca 11 I was 1 ike the secend 
-- ~ere that I've been Expecting ycu. 

Ql - What was his oE:meanOl whilE: yeu weJ:e thE:re 
at his residence when you ~ere executing en the 
search warJ:ant? 

hl - NeJ:n,ally people ask a lct of 'questions when 
~e come into their heme, especially ~hen its 
unannounced, bu t even so. when they! rE wa i t ing f CJ: 
us as MJ:. Manuel indicated. But this particular 
time he ~as VEry quiet, fcr lack cf a better tErn I 

Almost SffiUg abo.ut us being thErE and likE ycu knc\\, 
do what you get te do tYPE thing. 

Ql - And ~hat waE the defendants demEancr at the 
beginning cf the intErvie~? 

hl - PrEtty l1'uch the sane as it \\as back at thE 
heusE. The first thing ~e did ~as tc sit hirr dcwn 
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advise him that we wanted to speak tc hiffi, we wanted 
to advise hin, ef his rights. And WE did that. And 
right eff the ba t he had sever a 1 qUE'S ticns fer 
which in and by itself is nct a -- yeu kne\\J and 
indieatcr one ~ay or the ether. Eut I guess te 
dEscr ibe his derr,eancr at that peint i again the 
word that - - the only word that cernes to Diy ndnd 
would be almost rather cavalierL sm~ attitude 
about what was going on. This was a ~retty sErieus 
thing we were leeking inte, ar,d he was aware of 
what we were locking into. I advised hin what 

what he was being arrEsted fer at that I=eir.t. 
And at just you knew, again, the the cnly 
weros that come tc rr,y rr,ina were just a cavalier. 
kind of a SMUG attitude. 
RP @ 456 

Ql - Now when you say yeu becen:E ccnfrcntational, 
can yeu describe fer the jury, in a genEral ccntext, 
what yeu mean by confrontaticnal. 

hl - A lct cf tin'E s - - the gcal in this is to keep 
our level of conver satien a s an interr ega tor, and 
interviewer, te at least the same level as the 
person that you're speaking to. And when I n,ean 
level, I mean you don't want that ether per sen 
controlling the interview that yeu're trying to 
conduct. Yeu're there to elicit infcrmation and 
gather the truth. And if that ether persen is 
centrolling the the interview, obvieusly that 
makes ita let tougher. So one cf the techniquEs 
that we're taught is tc balance eut that fiEld 
When you have somebody who is a strong perscnality, 
somebody whc's VEry intelligent, or Benebedy whe's 
for lack ef a bettEr term, copping an attitude 
what yeu'll de is sometimes yeu'll raise yeLr veice 
1hEre's scme theatrical things ycu can de. We didn't 
de it this particular tinie, but n,aybe sIan. a book 
en the table te get their attenticn. What yeu're 
tryi ng te do is hI ing yc ur levE 1 ef cenver satien 
and in~ut inte this interview te at least Equal 
to his so yeu can at least try and extract 
infcrmatien at this pcint. 

Feley should haVE ebj ected when Ceteeti ve Cardener 

testified that "yeu' re there te elici t inierrriatier; ano 

gather the 'TRUTH. ~here ir; fact it is net the jeb cf 

the interviewer te detern,ine what is the tr uth cr net. 

But te gather inferrr.atien that thE state can preser;t 

fer the Jury to d€ tern ine. wha tis the trut h. With the 

testimeny efCardeDEr it is de~icted that EVErythir;g 
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this Detective testi f ies to is the truth. And wha tever 

Manuel testifies to is not the truth. 

RP @ 457 

21 - Throughout the course of the interview that 
you had with the defendant, did his demeaner shift 
er ch~nge with you? 

; 

hl - You know, it vacillated a little 1::i t. But 
it played it played :r;retty much out as -- as 
a strong willed pe,rsonali ty. Be atten:pted • - in 
Jr.y opinion, he atten:pted tc control son,e ef the 
interview. My job was to ask Questions. his job 
was to answer those Questions. It certainly doesn't 
mean he ca.n' task n,e questions. But I weuld just 
say based on my ex:r;er ience, mere than usua I fer 
somebody who's facing these type ef allegatiens 
at that tin.e, he seen.ed to want te centrel the 
situation and net, you knew, let us ask our 
questions so he can make an explanation of what 
the allegaticns were. 

On redirect examination Mr. Foley objected tc the 

questions that were asked by the state cf which were 

sustained. But Mr. Foley failed to have these questions 

stricken. So in fact the State was permitted te get 

those questions cut fer the jury to hear and ceuld have 

used what they thcught Detective Gardener might have 

answered to. 

Fifth An,endn,ent, cited and quot'ed frcn Sta te v 

Easter, 130 ~n.2d 228, 922 P.2d 1285 (1996': 

An aecuseos right te silence der i ~esl rJot 
fre,m Miranda, but fronl the Fifth Anendnent itself 
r"The right to silence described in ~iran6a derives 
fren, the Fifth Amendn,ent and adds nothing tc it" 
Reberts v. Ur,ited states, 445 u.s. 552/ 56C, 100 
S.ct. 135B, 63 L.Ed.2d E22 (1980'. "'I'he furnishing 
of 'the Miranda warnings acesnct create the right 
tc ren.ain sileI!t; that right is ccnfern::c ty the 
Constitution" JenkirJs, 447 D.S. a.t 247n.l (Marshall, 
J, tissenting'.1 The Fifth AnencrreI!t applie~ befcre 
the oefer.oant is in custocy ('r. is the sutject cf 
suspicicn cr investigatien. The right car. be 
asserted in any investigatcry ('r adjudicatcry 
prcceeding. Kastigar v. United states, 406 L.S. 
441, 444, 92 S.ct. 1653, 32 L.Fd.2d 212 11972). 

- 9-



MANUELS SIXTH AMENDMENT RIGHTS WERE VIOLATED 

The pre-sentence investigation repcrt that ~as 

prepared by Cenmluni ty Correctiens Officer 2 I Missy Farr 

cf Shelton, WA field effice and then appreved by 

Community Cerrections Superviser, Jack W. Hill, dated 

3/5/2010, shculd never have teen allo~ed fer anycLe 

to censider because Manuel had requested that his 

attorney be present before he answered any questions. 

Manuel was denied his request as shown in the repcrt 

presented to the Ccurt by Missy Farr. 

CP @ 107 

III - Defendant's Staten,ent Regarding Offense: 

I met wi th the defendant, Rene D. Manuel, 
briefly in the Mason County Jail on 2 124 '2010 te 
ebtain information for this report. 

After I introduced myself and aske-d if he 
would talk wi th IIle, he belligerently told II!e he 
would nct. He then sarcastically said he would 
consider it if I returned with his attorney. I 
told him I didn't think I' d be dcing that and I 
made no further attempts tc interview Mr. ~anuel. 

Throughout the report Ms. Farr continually made 

reference to lvlanuels refusal to speak ",i th Ms. Farr, 

lack of ceeperation ",ith Ms. Farr I Manuels refusal tc 

speak and being belligerent about the way J ccrrnunicated 

along ~ith what she considered as a pcor attitude. 

Ms. Farr alsc refers tc "events occurred at the 

then family home located in the Portland and Cregcn 

City, OR aIEa" where in fact when the Iepcrt was \\ritten 

and tc the date ef this SAG Manuel has yet to be 

interviewed or charged by the state of Oregcn. 

fo'Jant;el Ieqt1eEts a rEveIE.::I ef ccnvicticnE becouse 

his Si>: th Arr,enamen t rights WErE

Community Correcticns Officer 

Pre-sentence Investigation REpcrt 

'Ii ola ted 

(CCO) 

(PSI) 

when the DOC 

presented a 

te the ceurt 

eVEn though Manuel requested te have his atterney plesent 
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at the time of questioning. Manuel was not notified 

cf when the report was gcing to be taken sc that he 

could notify the trial attcrney. 

The Court abused it discretion by allowing the 

report to be admitted into record without allcwing Manuel 

to have his attorney present. The Court should have 

held over the sentencing or not allowed the report te 

be presented. Because the state commented cn the fect 

that Manuel did not participate with the interview that 

Manuel was being evasive. 

The CCO did net notify the trial attorney te 

disclcse that she was cr wanted to interview Manuel 

for the PSI. 

As in state v. Everybodytalksabout, 166 P.3d 693 

(2007). Where the Suprerr,e Ccurt cf Washinc;ton reversed 

and remanded fer new trial because Everybodytalksabout's 

attorney was not notified the CCO was going to questicn 

or had questioned Everybodytalksabout. With this 

Rverybodytalksabout's Sixth Amend~ent rights were 

violated. 
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INCONSISTENT TESTIMONY 

When questicned by the state HMe weuld state ene 

thing then state somEthing diffErent a ceut:le ef 

questiens later. 'Ihis being the inconsistent testin,eny 

or statemEnt. 

RP @ 262 

21 - rid you ever nOVE eut of Hal and MariES heuser 
<. 

A) Yes, rr,am. Right after scheel haa EtartEa a 
little tit, aftE::r school started. 

ID - Okay. And how long did you live at thE heuser 

hl - Unti 1 I had lEft. Se it was only a c'ouI=-le 
months. 

21 - Do you rerr.EmbEr whEn you lEft? 

hl - I want to say it wa.s in Septerr,bEr. 

RP @ 277 

.Ql - Do you rEmembEr n,eving eut of that hOUSE at 
somE point in time? 

M - YES, wam. 

Ql - And de you remenbEr \>.hat tine of YEar that 
was? 

Al still fall. still areund 
month of school (fall last menth 
did FelEY net get it clarified?). 

like the 
ef scheel. 

last 
why 

EMC testifiEd that ne enE was allewed te wEar 

clethes in the bot tut but then when qUEstienEd abeut 

ManUEl teuehing hEr shE tEstifies that it was "just 

like eVEr IT,y tathing suit, yeu kr,ow likE gratbing". 

RP @ 279-280 

21 - Co you rEmembEr whEther or net yeu haa a r,ot 
tut therE at thE CurriE Way heusEr 

~ - Yes, rr.an,. WE haa a het tut. 
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21 - 'rell Ifle about the het· tUb. whe would be in 
it ana how -- hew would that ge when -- well, did 
you use the het tub? 

!l - Yes. Me scrry, that's not gran,natically 
correct my n·om,Rene ana I were all in the het 
tub. And we weren't allowea to wear clothes. 

21 - why weren't you allowed to wear clethes? 

!l - Because it the material fron, our· bathing 
suits ruined the chlerine. That's what I was tela. 

21 - So were. you ever alone in the het tub wi th 
the aefencant? 

II - Yes. 

21 - And how weula that happen? 

II - Before my morn haa come out, like before she'd 
come out to come in, I was alone with him. 

21 - And what would happen when you were in the 
hot tub alone with him? . 

II - He' a rub my legs ana like try to get me to 
come sit really clese to him and stuff. Ana I'd 
push away, cause I knew n.y mother was cen,ing eut. 
Ana I tola him no, ana he just like rubbed me ana 
tried to grab my legs and stuff. 

21 - Did he touch any other parts of. your bedy 
while you were in the hot tub? 

A) - Yes 

21 - what ether parts cf yeur body did he touch? 

!l - My vagina. 

21 - 'Iell me how he did that. what kind ef a teuch 
was it? 

!l - It was just like rough - - just like ever ny 
bathing suit, yeu knew, likE grabbing. 

21 - where aio his fingers gc? 

!l - .Just on rey tathing sui t dc\\n there, that area. 

HMC testifiea that she moved cut ef Hal ana Maries 

house right after schocl started. That she mevea tc 
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a home on Currie hay. Where she testifies that she lived 

in that house a couple months 

RP @ 262 

Q) Jones - Cid you ever move out ef Hal and Maries 
house? 

A) HMC - Yes, Mam. Right after school had started 
a little tit, after schoel started. 

21 - Okay. And how long did you live at that heuse? 

!l - Unti 1 I had left. So it was cnl y a ceur-Ie 
months. 

21 - Do you remen,ter when you left? 

hl - I \-;ant te say it was Septemter. 

~hen she was asked somewhat the same questien again 

frem the state: 

RP @ 277 

with 

house 

hOUSE 

RF @ 

2l. - De you remember mcving out of that hcuse at 
some point in time? 

!l - Yes, mam. 

21 - And do yeu remembel what tin.e ef year that 
was? 

A) still fall. still 
menth of scheol. 

around likE the last 

New this was questioned cf HMC as to the heuse 

the loft ateve the garage. Hal and Marie Heisel's 

on Jan,es Rd. 

~Ihe state questioned hew lcng she lived in trle 

ef) Currie Way. 

281 

0) How ICDg cid yeu liVE ct the (t;rrje VJcy 
address? 

hl - I 'Vwant te say about 
'cause it ",as Leginning ef 
~~hen I had left. 

1 4 -
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Se te loek at all the testimeny HMC could have 

Ii ved in the house for a ceu~le menths er Cn ly a IT!cnth 

this is classic inconsistent testimony frem HMC. 

Because ef BMe' s testirr,eny about being scared was 

the reason she never tcld the Child Protection Services 

(CPS) about what Manuel is accused of doing to her is 

another reason why Feley should have argued te have 

the CPS worker testify: 

RP @ 267 

Q) Jones Do you 
somebody frem Child 
Welfare Services? 

A) Hannah - Yes mam 

remember being interviewed by 
Protective Services or Chile 

21 - Did you tell her anything? 

.!l - No, mam 

Ql - why not? 

II - I \t.:as scared. 

Had Gwen Thompson been able to testify then she 

ceuld have teld the jury what HMC' s reactien tc any 

question she might ef asked HMC. 

BMC tcld the Court and jury that it happened twice 

or three times a week befere she left fer vacation: 

RP @ 273 

21 - Now when you were living here at the the 
Janies street heuse. ba 1 and Mar ie's house and 
we're talking about the period befere yeu went 
er:. vacatien tc f-/IBssachusetts. Hew cfter, wculd yeu 
say the interccurse ha~~ened? 

~ Prct.atly crlee, t\<dce or three tines e \\,eek. 
Scmewhere it varied. 

21 - And where aid this take ~lace? 

~ ~hen 
And then 
bEfore? 

I first get there, abeve the garagE. 
thEn back -- well, are WE talking abcut 
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21 - We're talking cbout before --

~ - Oh 

21 - you went on vacation. 

hl Okay. Sc I wasn't in the garage yet. Sc that 
was inside my bedroom. 
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MANUEL WAS DENIED EFFECTIVE ASSISTANCE: OF COUNSEL 

ManUEls defense a ttcrnEY (FolEY \ fai lEO tc etj ECt 

to the state ad~itting exhitits nco 4 and no. 5. 

one was taken of j ewe lry tha t was rEne vEd and thE 
ether wa s of n,anuels perJi s wi th j ewelr y in. !=-eLi s . 
The second picture was showed the. piercing and 
showed !=-lastic tuting going thro~gh penis. Never 
were there any pictures taken by any detective 
of ffianuels !=-enis. 

one of the photos that was taken was taken cf ALL 
bars (I"iercings) ren,oved frcn manuel to include 
navel, nip~les, tengue, ear and penis. Fer a total 
of 11 bars along wi th being shown tc the jury as 
being in a bag with a bio-hazard sign cn the bag. 

Foley should have otjected tc the phctc becausE 

they WErE depicted 

Fcley shculd 

it was not taken 

as being a hazard. 

have objected tc 

by the detectivE 

the 

as 

photc tEcause 

t;:he dEtective 

testifieD that it was. Eut in truth the picture that 

was taken c f the penis and tar s was taken in Fcrt larld j 

Oregon at a salen callEd "Straight 'Io The Pcint". 

Fcley shculd have objEcted under EvideLce Rule 

403 exclusion cf relevant evidence cr; grounds ef 

prejudice, confusion cr waste of ti~e. 

Mr. Foley stated that he wanted te subpcena 

witnEsses if the state VI,as net going to sutpcE:na them. 

But Mr. FolEY failed to dc se as he stated hE would. 

RP @ 96 

Mr. Foley - Ycur honcr, I teg tc diffEr. 
us an ennitus applicaticn. And thErE's 
nan.ed Bclly whc was \\;as the guarcJan 

She gave 
a v.crrar. 

c f tr·E 
anc 
tc 

alleged victin ir this case. 'P,nc VIE, 
StatE intenced tc call hEr. They intEndEd 
the cfficer whe intErviewed t~e allegEd 
in this caSE, all at E'tate's Expense. If 
not gcing tc call thcse pecplE, thET J 
sutpcena then because I want then all 
r'n gcing tc haVE sVbpcena then end 
2pplicatior tc thE CCl1rt tc neVE YCU 

victirr 
trey'rE 

hcVE tc 
herE fc 

thET> rrckE 
fly aJl cf 
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thelT: out here toe. And this is ar:d I ar.d 
I I can I t te sandta9ged ty this. I can't have 
the state say the day of trial ~e'll be flying 
Hannah cut· and she's net going tc call any cther 
~itnessEs, because all of these ~itnesses are 
essential to rry case. And I ~as tcld in the cmnitus 
that the state ~as calling the~. 

As Foley stated that these ~itne~ses ~erE essential 

to the case but he failed tc sutpoEna and er rrake 

application tc have these essential ~itnes5es te testify. 

Nr. Foley ~as ineffective when at thE January 11, 

2010 hearing .... hen cn reccrd ZV'r. Fcley adlT i ts that hE 

does net know what a w' i tne 55 fcr the defEnse is goi nc; 

tc testify to. 

RP (l 103 

Ms. Jones Nc I yeur honor. Jus t 
will te ctjecting to any evidence 
cps as teing ccllateral. 

that the E'tate 
frerr the Cregen 

Mr. Foley .:. v..ell we den' t even kncw lIIihat they're 
gcing to say, sc hc~ can ~e knew if its ccllateral? 

On 25 January 2010 Mr. Fcley again adrrits that 

he's not prepared when he statea cn the recerd: 

RP (l 110 

I'rr I'rr scrry. 
ITere than 20 years in 
a preper defense. 

Mr. Manuel is 
priscn. He's 

lceking 
entitled 

at 
tc 

Again Mr. Fcley states cn reccrd that he's nct 

prepared tc go te trial fer lack cf preparaticr: as 

stated: 

RP @ 120 

An~ we have a right tc ~ave a if t~E EtatE's 
gcir:S tc bring EvidEr:ce cf the exzrrir:Eticr cf tti~ 

~crr,an'E vagina, wE [;ave a rigrlt tc tavE an 
ir.deper:dert Exaninaticr:. ~E have a rigtt tc prepEle. 
I 'n; - - I' rr a t a ICE S t e k r. c ~ .... .b e t 1: e 1 t :h i E per s e r. EO 

ever; ar. expert. It's net·o dccter. It's ECITECne 
with a r,urEing degreE. I ccrl't Even kr;c .... if it's 
an PN C1 LFN, er .... hat their taekgreLr.d is, And 
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I den 't knc\o> if tha t 's even aorr.! E sitl e ; cr \o,;he tber 
she qualifies as an E~pert ... 

Fcley failed tc ebject tc the ameTlC3ed infcruaticn 

that the state presented. Kncwing that ~e ~as nct 

prepared to defend Manuel against these charges. 

RP @ 125 

Mr. Foley - and ycur hener, we would ackncwledge 
receipt cf the first a~ended infcrrraticn, waive 
formal reading cf the informatien, waive any further 
advise~ent ef rights, and ask that the oeurt enter 
pleas cf net guilty tc all fcur ceunts. 

Mr. Foley failed to call perspective jurcrs 21 

and 37 to be questiened cutside the r.resence ef thE 

other jurors whEn the ceurt askEd. 

SRP {! 107 

The Court Net a preblerr.. Okay, I' If ge i rg tc ncw 
turn te the attorneys and ask is there anyone else 
since we've gone through this process that they've 
had a chanCE to ge threugh their list and feel 
that we need to inquire? 

Ms. Jones - Not fro~ the state, yeur henel. 

Mr. Foley - No, yeur hener. 

But in fact Mr. Foley failed to call jurer 21 and 37 

when thEY had respended pesi ti vely to qUES tien 

three, "Now this is a related type ef question. 

of you have a clcse friend cr a rElative. who 

:Co any 

had en 

experience with a sin,ilar cr related type ef case cr 

incident? Once again Sex Offenses". All rigt,t 4 I 19, 

21, 27, 31, 

37, 47, 50, 

v,hEre 

41 

56, 

if! 

38, 

61 , £2, 

fact 

I haVE 27, thar-ks 

6f, 65, 71 - -

rJe i thEr pres~EctivE j vr c,r 

questioned privstely by EithEr atternEY. Sc in fact 

jt is unkno\o,n as tc why thEY raj sEd their card ir 

rEspcnse te that qUEsticn. 

SuJ:sequEntly, tcth prcq::Ective jt;rcrs \'-Ele EEctEc 

en thE jt;ry. 'Hds is tc say theD, heC Fclql quu:tief'€c 
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these jurors, they could havE bEen excused for cause 

er ~r. Foley could have used ene ef the pErEmptery 

challenges. But because f/;r. Feley failed te de se toth 

could have shewn bias ~ith the other jurcrs. 

1he jurcrs were seated: 

SRP @ 146 

The Court yes sir, thank yeu. Juror nunlber 21, 
seat fcur; Jurcr 23, seat sever;; Jurer .numter 24. 
seat eight; Juror number 28, seat nine; Jurcr nu~ber 
30, seat ten; Juror nun,ter 37, seat eleven; Juror 
number 39, seat twelve. Okay Mr. Hill, guess what 
seat yeu have? 

Juror Number 44 - The het ene. 

Fcley failed te object to the state's cpening 

statement when it referred to Jillian Rowbaek. Mr. Fcley 

did not kno~ anything about this person. Mr. Fcley shculd 

have cbjected to any reference to Rowback because any 

reference would have been hearsay ~i thcut the ",i tness 

there to testify. 

SRP@ 150 

... She was interviewed ty a forensic intErviewer, 
a trained child intErviewer l:y the nanE cf Jilliar; 
Rowback. 

Foley states that becavsE thE state has nadE 

cc~ments en H~C's cor;cern fcr sExually transnittec 

diseases he weuld ask ateut HMC's sExual history. 

RP @ 180 

tv.s. Jenes has saio thErE was a cenceln ateut 
sexually transnitted diseases. 'Ihat cpens the ocor 
tc the wcman's history; dOES she have a bcyfriend, 
has she haD SEX with hEr bcyfriend,. Kh€re is this 
ceneeln for sexually tlansnitted diseaSES coming 
flom? And right ncw ",e'rE prchititeo fren going 
inte hEr sexual histcry. Put if thEY bring in 
infcnna tion about she ha s ccncer ns atcu t sexua 11 y 
transnitteo diSEases, we'Ie geing to have te ge 

20-



into the fact that she wos cut t:artying \o-ith tcys. sc 

it shouldn't 1:e allcwed. 

Again Fcley states he is nct rret:ared to gc tc 

trial. 

RP tl 185 

And sc here we are -- I mean really Mr. Manuel 
has a right tc kncw, tc have another e>:pert read 
this re~ort and leck at ·the forensic interview, 
and dc an eXallir,sticD of Hclly (shculd haVE said 
Hannah) se that we car; have the atili ty te defend 
curselves against this rEpcrt. And we didn't haVE 
that tecauEe ef the states a1:sclute sandtagging 
~f us ano late disclcsure. 

and the S ta te calle tack wi th the fact t ha t F ele y hac 

intended te call a yet un-nailed IlEClical v.itnesL Feley 

now cOIl,plaicis that he was net t:re~ared withcut that 

witness. Eut he had tirre tc rEtain said witness fcr 

defenE.e. 

Fcley failed tc ever ask HMC if cr why she thcught 

she had a se>:t;ally transllitted infecticn (S'lI). v.ith 

bcth Marchant and HMC's testi~cny he shculd have. 

RP @ 204 and 205 

Prosecutor - [escri1:e fer us if ycu \\culd hcw the 
rhysical exallinaticn cf Hannah prcgressed. 

Marchant I had rrenticneo earlier that Bannah 
had twe ccncerns \o;her she carre ferwarc tc rre. It 
is CCIl,IlCn, in rr,}! e:xperience, fcr criJdrer tc ccne 
fcr\o;srd ard ask gUEstjcns that they haVE nEver 
asked anycne else. Hannah" s . ccncerns WEre shE 
was ccncerned that she night haVE E s€~vally 
transll.itted iDfEcticn. And Ehe \o-ss JcckjrJS tc IlE 
tc te atlE tc arSv.Er that gVEsticr fcr her 

v,ith thE tEstincry cf Parscns [I'arcnc:r,t, F cley fcj JeC 

tc ask Ht";( al.cut thE ccr,cerns ir. tt>e Sf-ring cf ;-CCE 

As referred tc in: 



RP @ 206 

Marchant - ... Hannah had reperted te ne that there 
were twe eccasicns the previcus spzi~g cf 2008 
where she had eJ(per ienced she had nc t iced in 
her genital area patches cf ~hat she described 
as red raised scres. And these ~eze very ccncerning 
to ~e and -- as a pcssibility of -- cf indeed being 
a sEJ(ually trans~itted infecticn ... 

. Foley failed tc object to the testimcny cf ParscLs 

Marchant as being an opinion testimony when Parsens 

Marchant testified: 

RP @ 208 

Marchant I \\;ant to tell ycu a Ii tt IE' tit 
abcut a part ef a female bcdy that "I Think" is 
one of the least understccd parts cf the bcdy_ 
'Ihis area, and I 'n going to ccler it in I rEpres~-nts 
the vagina ... 

Mr. Feley dces object to this type cf testi~cny as being 

narrati ve 1: ut does nct cbj ec t to it be ing an opinief; 

testin,cny. 

Feley shculd have cbjected tc the question fren 

the state tc HMC when she had already stated that Manuel 

was the husband cf Mary Jane her nether: 

RP @ 260 

Ms. Jones - New you mentioned somebedy by the name 
of Pene. Whc is he? 

Hannah Chcquette - my mOIDS husband. 

Jones O.K. I knew this is going to sC1.md like 
a silly questicn, but are ycu Rarried tc hin? 

Hannah - Nc. 

Feley sheuld havE ebjected te the EvidEnce, e~~itit 

rc. 6, as te the tine the e-Rei]'s wErE ~rittEf;. f·co 

r:e lccked at the cate cf U)e E-lTed] it ~cu]d have teer 

she W fj t e h a v € 1: € e fl inA p r i 1 C f 2 C C £ ~ r. i c h \II a sir! t r E 

state cf Cregcn. Tlds evidencE sr,cul6 n€VE'r l:cve 1:e€r; 
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adn.itted, RP @ 2B4-288 and then cg2ir: \'iith ex};itit rc 

7 I RP @ 2BB- 291, 

RP @ 291-292, and 

and theI: again ~ith exhjtit r:c, e 
a 9 a i n \\' i the}( hit i t r:. C • o 

.J • 

294, and again \'iith exhil::jt nco 10, RP~~L195~ 

Fcley shculd have cl::jected tc exhitj ts 13 1 e I 20, 

and 24 that was eviceDce that ~as prcvided ty ~ary Jane 

frcTh the ccnputers ~hEre the chain cf evidenCE, cr 

custcdy of EvidEI:Ce ~as crcken. Exhitits 22 and 23 are 

picture that \'i'ere taken eff the conputers alsc. These 

pictures wpre Thanuel's penis 

been entered intc evidence. 

then again ccunt III and 

and alsc shculd never 

Ead Fcley ctjeeted tc 

ccunt IV ~euld have 

haVE 

this 

teen 

dislT.issed fer lack cf evidence. So if ex};j!:i ts 7- 10 1 

13-18, 20, 22-24 are rencved ther all the elelTErts of 

the crine fer count III weuld net te fulfilled and shculd 

Le disn.issed. 

Feley had stated that if BMC er the Etate nad€: 

testifleny abcut Efie's desire tc be checkEd fer sexLelly 

transrr.itted infecticns (S'IIl that the Etate \'iculc CrE[' 

the dccr tc questicr:ing Hf.K abcut her teyfriENJf and 

if she had had sex ~ith anycne. 

RP @ 309 

Q) Jones [e ycu r en,eflter talk i ['g tc the [.ur SE 
atcut SOITe cencerns yeu had? 

A) Hannah - Yes, ThaTh . 

.Ql - \\hat were ycu ccncerned abcut when yeu \\Ent 
and sa~ the nurse? 

hl r had had ch, ged. 'Ihis is EITterrassi[,9 
r had hac little tCIT,PS dc~n trErE aLe r v.,os 
I V.as scared that it \\25 scne-thing. I tbeugI-t 

it was --

Q) 'I a k E a dEe J.:. t rEa t h. Ye u \\. Ere scar e c U', c t j t 
~as ¥.·.bat? 

Ql - ric U';EY de tEEtj[g? 
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!l - Yes, n,an 

21 - And was it or was it net? 

!l - It was but 

Foley ackr,cwledgec that he did understand the rElevance 

behind the questien because FelEY ebjected and the ceurt 

sustained. hhat Foley should haVE oene was te write 

the question dewn and then ask Mary Jane end ~anuel 

if they had or were being treated for HErpes. Because 

ENe testified that "It was but --", RP @ 309. 

The trial attorney, Mr. FolEY, was ineffectiVE 

when he statEd in open court: 

RP @ 326 

Foley - rA'nd then they came back and did a fcllcw 
up intErview. Ar:d I have te tEll yeu that I' n net 
100% sure what (wen 'Ihempser:. will tEll us lecausE 
the Oregcn Atterney (EDEral's effice has said, 
we have thE subpOEna with yeu, haviDg an i1: canEra 
reviEw first. 

Court Okay, well therJ at this point I'IT gcing 
te step yeu. 

Foley - YEah 

Court - Eecause if you're not quite Slre what ShE'S 
geing to say, I think we have to ~ait to have this 

Foley - Okay, we'll bring her up 

Court Because I den' t want to IT,akE 
teday and find that its baSEd on 
complEtely different 

Foley - Okay 

a dEcisien 
sCITetbing 

Qucting fren· state v. Pay, 11E \H;.2d 5:1, 548, 

e06 P • 2 d 1 22 C ( 1 991 \: I r, 8 t c. t e v . 'I r c n a E I 1 C S vr .. ; c 

222, 225-2E, 743 P.2d fH· (1987) 'qucting rtrick]aLc 

at 6E7) if dEfense ccunsels conduct car r.E characterized 

as legitiITet trial strctegy, it car-nct SErve CS a l::csis 

fer a clain of ir,effEctivE 8Esistar.cE cf ccursEl. E'tc.te 

- 24-



v. Mak, 105 Wn.2d 692, 731, 718 P.2d 407, Cert. denied, 

479 U.S. 995 (19E6l Failure to investigatE CJ: interview 

witnesses, or to ~reperly infcrm the ccurt ef thE 

substance cf thEir testimcny, is a J:EcegnizEd tasis 

upen which a clairr of ineffective assistance ef ccunsel 

IT, a y J: est. S tat e v • Vis ita c i en, 5 5 vv n . A P P . 6 6 4, 6 7 4 - 7 5 I 

754 P.2d 1255 review denied, 111 wn.2d 1022 (1988); 

state v. Eyrd, 30 Kn.App. 794, 799-800, 638 P.2d 602 

n981)i state v. Jury, Wn.App. 256, 264, 576 P.2d 1302 

review denied, 9C Wn.2d 1006 (1978). 

So when Mr. Feley was instructed ty thE ceurt that 

thE CPS worker, ME. Thompsen, would net be able te 

testify fer Manuel he was cenfused ty the eeurts ruling 

as shewn at: 

RP @ ,442 

Court That evidence is bE fere the jury. Okay. 
And se I den I t understand yeur thecry as te " .. by 
when you'd put up a CPS werkEr. And my cencern 
etvieusly, is what I' ve' indicatEd, is I thir,k it 
weuld be -- context weuld be prejudicial. 

Foley - Te whe? Beth sides? rerrphasis addEdl 

Court - Eeth sides 

Foley I mean I guess you knew, again I l' n, 
at a less 

Court - I know you are, and I appreciate that. 

"'1: 
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THE PROSECUTIONS MISCONDUCT DENIED MANUEL A FAIR TRIAL 

WhEn the state qUEstioned Ccrleira atcut HMC's 

demeanci it cpened the deor tc HMC's state cf aind ~hen 

she told Ccrreira. 

For what reason did HMC have a ccur.seler when ShE 

lived there befcre? 

RP @ 232 

and we ccntacted the~, and 
Hannah's ccunseler that she had 
in Massachusetts be fore, and 
another counselor ••• 

we tried to ccntact 
while she was livi~9 
she directed UE tc 

Foley failed to otject tc Ccrreira's testi~cny 

as being spec~lative when she stated: 

RP @ 233 

when she can,e to te tack to live? She 
was mature. I cen,n,ented tc ITy ITcn that she SeeITEO 
very grown up. She wasn't the little kid tbat hao 
gene cut to the west ccast an)~cre. 

The state opened the dccr to HMC' s a tti tude ~ihE:n 

EMC was questicned ar,c answered that she was- unha~I=Y 

and was actir,g IT,ean. That "they were: angry with tl',e 

way she wss acting." 

RP @~ 274 

21 - why were you sleeping in the garage? 

!l - Eecause they were angry wi th the w'ey I was 
acting. 

Ql - How were yeu acting thct nade thEIr, angry? 

M - I \\as nac. J - - I dian' t \\·ar:t te f:e rack therE. 
I cidn't \-.ar,t tc ccn,e tack frcn l-'assC'chusEtts, 
I jUEt I \-;'csr;'t happy and J \I.as acUng near 
I guess te~ar6s FEDe. 

Fcley failed tc quest~cr: fitl>C cl:"'clit this. 'ThE.n \\hEr, 

Foley questicned lcth tvL J1eisEI anc r.-~s. ~cr:t;el af:Cl:.t 

HMC's attitude tcwards everycne ane fvar:ue] t~e ftate 

argued that Ms. lvar.uels state cf ITirlc ~as ~ct a P;It 
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of this. Which in fact it wasn I t but because HMC had 

testified, FP @ 274, this opened the doer fcr testimeny 

about HMC's attitude. The state cbjected tc Ms. Beiser's 

testi~cny about HMC's attitude. RP @ 381. 

Ey lI'r. Fcley: 

when 

Fcley - Sc ~s. Heiser, w-hen ycu said 
had an attitude what Jdnds ef things 
to you that caused yeu te beliEve 
attitude? 

Jones - Objecticn, 'calls fer hearsay. 

Foley - It dcesn't. 

Court - Sustained. 

Foley ~ ca~ ~e have a side bar? 

Court - Yes. 

that Hannah 
die Ehe sey 
she had an 

The witness and the jury were excused. This is 

Mr. Feley tried te argue the healssy cf the 

testirr,cny that Ms. Heiser was effering. Instead cf using 

Evidence Rule 801(e) he sheuld have argued 801 (d) 

RP @ 381-e2 

Foley Your hcnor, BC1(c) says hearsay is a 
state~ent cther than cne rnace by the d~clarant 

while testifying at the triel cr hEaring cffered 
in evidencE tc ~rcvE the truth if the natter 
asserted. 1 een' t carE wne ther whatever Har;nah 
said, we den't caI'e whet.her it \l,las true. It gces 
tc this particular persons state cf nine ar,d tte 
ste.te inquiring abcut hEr state cf nind .. She Eaid 
Hannah had an attitude, didn't she. She c~Er.ed 
the dccr te this and its nct hearSE} its thEt 
sirrple. 

Under Evi6encE Pule EC1(d)(1) . haEhi~9ter Fr~ctice. 

Ividerce La .... ar.e Practice (;'007) Ivider,cE Fifth Fciticr" 

F~les 7C1 tc EC2 (~~gE 215) it Et~teE: 

S tat e n e r; t s "" ric bar e rJ c thE a I say . A s t Cl ten € r t j s r; c t 

hearsay if -

(1) Prier staternent by 
testifies at the trial er 

witrESS. 
hearing 

tc crcss exaniraticn concErning 
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and the stateITent is 'i) i~censiEtEnt ~jth the 
declarants te~tineny, and was given ~ndEI cath 
subject te the penalty cf perjury Et a trial, 
hear ing, or ether proceeding, er in a c1q:'u: j t icr: 
cr (ii) censistent ~ith the declarants testincny 
and is cffered tc rebut an express cr inplied cha:r:ge 
against the declarant ef recent fabricetic~ er 
irrprcper influence er nctive, cr (iii\ cne ef 
identificaticn ef a persen made afte:r: perceiving 
the perscLi 

Se in fact had ~r. Fcley argued the fact that ~s. Heiser 

was around when she say,; the attitude ,that I-WC tEstified 

that she demonstrated towards the defendant and the 

alleged vietin;s n,ether alcng wi th everycr,e alsc in the 

house then 1'lr. Fcley could have preven te the Ceurt 

it was net hearsay. 

Again when Ms. Manuel tried tc_ testify abeut phene 

calls she rEceived frem FMC prier tc her returL te 

~ashingten aftEr visiting faaily in ~assachusettE Ms. 

Manuel sheuld have been able tc testify ateut the centext 

of thcse phcnE calls. E~IC hac already testified tc the 

fact that she had called and that letI-j l"anuel end ~/." 

Manuel had called her. ~c thE eente.:>< t cf thesE prere 

calls weuld not be hearsay. Questiens by fcley 

RP @ 396 

21 Okay, and when she was back thelE, \\;c3S ShE 
calling yeu frequently? 

hl - She was calling anywhere tE,tween 10 and 20 
plus tines a day. 

Ql - Okay, and cid she say anything that ccusEd 
you pErsonally to have a cence:r:n? 

.Ql Okay. Ncy. was thelE anything saie 
ty,;e weeks therE flen hannah te yeu 
ycu to haVE any kind cf Euspjcjcn? 

M - Ne 

21 - Cr worries? 

hl - f\..c 
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21 - Okay. Cia that changE? 

hl - It did 

21 - What haFFened? 

hl - I received a (:bcne call frCR her 

Jones - Otjectien tc the Extent that this res{:cnse 
involves hearsay, your hcncr. 

Court - I weuld sustain that. 

at th is tirr,e the jury and wi tnE S S are disn.isseo a fid 

~r. Feley is gcing tc arguE as tc why ~s. Manuels 

testimcny is nct hearsay. But ence again this falls 

under the Evidence Rule E01(d)(1). And clearly Mr. Feley 

was net prcving tc the court that Ms. ~anuEI would 

testify that HMC attitude had changed. 

RP @ 247 

Jones There's been a cencern raised by Banr,ah 
because cf the defendants past histcry cf viclence, 
net cnly with her n,cther rut crininal ccnvicticns 
and his Cwn threats te harR her. She's ccncerned 
that frankly there's nc sEcurity in this ccurthcuEE 
er anywhere. ShE'S ccncerned that he night re arRed. 
And l'n, going te ask U-Je Court terrcrrcy; tc elloy; 
['E tE c t:! ve Cardene r tc de a \>.'ecll:·eI. S fr is k c f the 
defendant I=rier tc trial because I think its 
aI=I=rOFriate, in any circuRstance, given the security 
ccnCErns that - - that wE havE, sinCE \A,:E den' t haVE 
any sEcurity tc sFeak cf. 

When thE state conrr,ented te the Judge cf ManuEls pest 

histcry of allegEd vieler:ce after it was crdered thct 

ManuEls past histcry was net tc bE disclcsed. They cculd 

baVE ~ut thE thcught irtc thE ccurts nine thot t-',anuEI 

is a vielEnt f:.ErEcn which ccule haVE nadE thE cc:urt 

rulE differEntly cn CthEl otjEctioDS. 

v-ihEfJ thE State qUEsticnEd lcth !Viar chant c: fJd 

ChOquEttE aceut S'II's \\i U1CUt l)a vi T:g EvidEnCE. cf tEsts 

tbat R,ight have bEEn ccnductEd cn ChequEttE. If thE 

EtatE: di6 haVE tEEt rE~Dlts end y;ith hElo thE:n frerr 
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the trial attcrney then this is in direct viclaticn 

cf Superior Court erinlinal Rule 4.7(a)(1)(iv) it states 

in part: 

[Alny reports or statements cf experts made in 
connection with the particular caSE, incl udir!g 
results of physical cr mental examinations and 
scientific tests, experiments, or comparisons; 

It was disclosed at pre-trial conference that if 

the State brought up the issue that HMC had teen tested 

fer any STI's then the trial attorney would explcit 

that HMC could have been sexual prier or post ~hen Manuel 

is accused of the crimes 

having knowledge that HMC 

but did nct disclose this 

against him. Wi th 

had teen tested 

to the trial is 

the 

for 

in 

state 

STI's 

direct 

violation with CrR 4.7(a)(1)(iv). Bad the trial attcrney 

known that HMC had been tested for any and all 8'11' s 

then the trial attorney could cf had Manuel ano his 

wife, Mary Jane Manuel, tested for any ana all STI' s 

tc dispute that neither Manuel or his wife had herpes 

as HMC disclosed when she was questioned by the State 

at RP @ 309. 

Now 

Q)(Jones) What ~ere you ccncerned about when 
you went and saw the nurse? 

A) (Hannah) 
embarrassing. 
and I was 
i thcught it 

I had had oh Cod. 
I had had little bumps 
I was scared that it wa s 

~as ... 

This is 
down there 

sonething 

21 - Take a deep breath. You were scared that it 
was what? 

!l - Herpes. 

Ql Cid they 00 testing? 

M. - Yes nan, 

.Ql - And was it or was it net? 

!l - It was but 

under CrR 4.7(hH7' - santicns: 

ill - r i lf at any tine during thE CCl:rSE cf the 
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proceedings it is brought to the attention of thE 
court that a party has failed tc COITI=-ly wi th sn 
applicable disccve:ry rule or an order issued 
pursuant the:retc, thE: court rr,ay order such l=-arty 
to per~it the disccvery of ffiaterial and inforroatioh 
not previously cHsclosed, grant a continuance. 
dismiss the action or enter such other order as 
it deems just under the circumstancEs. 

1lli - willful violation by ccunsel of an applicable 
discovery rule or an crder issue:d pursuant there:to 
may subject counsel to appropriate sanctions by 
the court. 

[ amended effective September 1, 1986; SepteIT,be:r 
1, 2005; Sel=-tember 1, 2007.] 

Manuel requests that because the information was 

not disclosed that ccunt I and count II be disITiissed 

with prejudice. Manuel was ordered by the: court to be 

tested fcr any and all STI which came back negative 

fer herpes. 'Ihis was done by Department of Corrections 

(DOC) when he became detained 

custody on 23 March 2010. 

conf ined t c the DOC's 

So in fact the state would have ~itheld information 

and restricted Manuel from interviewing HMC had not 

the state requested a hard set start date for the trial. 

Then the state agairJ would not disclose: ~he they 

intended to call until the Friday before the trial was 

schedulEd to begin as Mr. Foley testified. 

RP@ 107 

Friday afternoon I received an e-mail I 
haven't eve:n received a hard c0l=-Y of of a nurse 
expert -- alleged e~perts re:sume:'. I get it Friday 
and I called u~ fiJs. Jones and said what are you 
talking about? You can't dc this the day before 
trial, give me an expert and give IT'e their 
resume' ... 

When the state was asked about this out cf state 

witness she: disclcses that the ",itness is in fact frcn 

fiiassachuse t ts se the number c f cut of sta te wi tnE sse s 

is nct two as stated in the he:aring on 11 Jam:alY 2010 
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but in fact three out of state witnesses. 

RP @ 109 

Court - The hearing however that we had cn January 
11th about which witness~s the state ~culd actually 
be calling from out of state is this an out 
of state witness? 

Jones It is She I s fl:oro Massachusetts I ,yeul: 
honor. Ana what I said and its on page 4 (RP 
, 96) is that ,that person may Ol: n.ay net be 
called. .. Now I understand that the COUl:t wanted 
to have all the out of state witnesses hel:e by 
today. But due to tha t particular wi tnesses 
professienal schedule, we were not able to get 
her flown out unti 1 temorrow and get hel: here and 
available for counsel to interview. Se I understand 
that I s not censi stent \tVi th what the court wanted 
to see happen, but we've dcne the best we can with 
what her schedule allcws for. Eut at no peint in 
time did the state definitively tell defense that 
we were not calling that particulal: \<dtness. state 
applied for funds shortly after this hearing and 
included her in that request fer funds. 

The state knew it was going tc call Ms. Mal:chant 

but failed' tc gi ve notice tc r1r. Feley I a s reflected 

on record. 

RP @ 111 

Court - Is this ~i tness _. is her nan,e Ann Parscns 
lVlarchant? 

Jones - Marchant. Yes, YOUl: honcl: 

Court All right. I see an applicaticn fel: 
expenditul:e of public funds te allow the travel 
payments te be made. ~hat was filed January 15th. 

The state decided te amend the charges cn Januar'}' 

26, 2010. 

RP @ 125 

Jones 
n,crning. 

The arrenaed, yeur hener, ~as filed this 

Eut the state testified en January 1 1 I 201C that 

it had filed an,er:ded charges. "'ith the state filirg 

en the 26th this hindereo the cefense frcn prEparing 

fer theSE anended charges. 
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With the state not getting the witnesses te 

Washington en time as zequested by the Couzt and w'ith 

the state filing the amended charges on the eve of the 

trial. This made it i~possible fez the defense to pzepare 

adequately. 

RP @ 93 

we will 
cut cf 

have 
cthe.r 

Jones And again this is a case where 
need a hard set tr ia 1 date. We have two 
town witnesses, ene who will need to be 
travel arrangements nade fZOR Texas, the 
from Massachusetts. So 

Where in fact there were three out cf state 

wi tnesses called. Two fron. Massachusetts and cne fren, 

Texas. The two that were called weze Helly Correira 

and AnnParsens Marchant and from Texas was the all~ged 

victim, HMC~ 

Along with the fact that it was disclosed 14 days 

before trial that HMC was no longer 1 i v ing in 

Massachusetts as expressed by the surprise froro Mr 

Foley. 

RP @ 93 

Foley And who's ceming fron Texas? 
there was thzee from Massachusetts you 
in your omnibus. 

I thought 
had listed 

Misconduct occurred ~any times which pzohibited 

Manuel freITI developing a proper defense when the state 

would net disclose what witnesses it was gcing tc call 

but would only state that they May call witnesses. 

Where in fact the state state' s in a hearing en 

January 11, 2010 that it May call twc cut cf tcwn 

wi tr.esseE. 

It was misccnduct when the state ~sed the (zF 

4.7(aH1)(il which states: 1!nc at,us·€' cf ciscreticI, \'.l:er, 

the court rules that the state MAY C~LL. 

Rule 4.7 - Cisccvezy 

la) Pzcsecutors obligations. 
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rule 

(1) Except as etherwise provided ty pretecti ve 
erder s cr as tc n,a t ter s net Stil:j ect to 
disclosure, the presecuting' attcrney shall 
disclose te the d~fendant the fello~in9 ~aterial 
and infer~aticn within the prcsecuting attorneys 
possession or centrel no later than the cn,nil:us 
hearing. 

(i) The nan.es and addresse s of per sens when 
the prosecuting attorney INTENDS tc call 
as witnesses at the hearing cr trial, together 
wi th any written er recerded sta ten.ent and 
the substance of any oral statements of such 
witnesses. 

Because both the Ceurt and the state abused the 

the defendant should have been grant€:d a 

continuance. 

Misconduct cccurred when the state nade a conrr.ent 

cbout a perspEctive juror wc·uld net shew because that 

person night be in another ccurt. 

RP @ 160 

Jones I -11 bet if we· called dewn tc .cistrict 
Court we cculd see where juror numter 40 is 

Court Yes, all 
those? .co either 
these? 

right, 
cf you 

Foley - No, I gct them. 

Jones - I gct then. 

s c did bc t h par tie s gEt 
want the Court tc repeat 

Court Okay and we'll strike nun,ber 8 cff our 
ether list of peeple we wanted te inquire privately 
cf. All right. Okay, we'rE going te select 13. 
And I believe we're ready then fer the selecticn 
process. We're ready. 
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TRIAL COURT ABUSED ITS DISCRFTION 

The Court abused its discretien ~hen it clesed 

the courtrocm to the {:ublic which deprived Manuel a 

public trial. The Ccurt states that jurors will be 

interviewed in private. The Ceurt did net ask the state 

nor Manuel if they agreed to this. So in fact lV.anuel 

was denied a public trial. 

RP @ 154 

Court well I anticipate that we'll be having 
peeple we'll be calling them, you knew in 
privately and the rest in the hallway and that 
this will be a long selection precess. 

RP @ 160 

Court - Okay. And we I 11 strike number 8 eff eur 
other list of people we wanted to inquire privately 
of. All right. Oka.y I we 1 re gcing to select 13 and 
I . believe we I re ready ·then for the selection 
process. we're ready. 

The Court again abused its di scre-tien when it had 

ruled that 14 jurcrs weuld be selected but then enly 

selected 13. The ruling of selecting 14 was agreed to 

by beth the state and Manuel as stated: 

RP @ 124 

Court - Okay. All right all right. Then with that 
I was thinking of selecting 13 1 but shcule .e have 
14 jurors? 

Jones - It might nct hurt 

Court - Any input on that Mr. FolEY? 

Foley - No, ycuz honor. 

Court - Jurcrs, okay. All right. we do have a fairly 
bi t panel coming in. The Ceur t requestec a large 
panel, given the length cf time and the nature 
of this case. All zight. And has there been an 
amended infczmation filEo, or 60 we have the 
criginal information? 

Then the Ccurt decided without censulting with 

the state er ~anuEl wher:, it was dEcided that. cr:ly 13 
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jurors would be selected: 

RP @ 160 

Court - Okay. And we! 11 strike number 8 off cur 
other list of people we wanted te inquire privately 
cf. All right. Okay, we're geing to select 13 
And I believe \\Ie' re ready then for the selection 
process. We're ready. 

SRP @ 55 

Court - In todays case and in n.any crilr.inal 
cases, the Court will require that we select 13 
jurors. And the 13th juror is an alternate juror 
And the reasen we de that is eccasicnally duri'ng 
a case which goes fer a few days, unexpectedly 
a jUIcr gets ill or gets called away ... 

The Court abused its discretion when it stated 

alleged acts which might have occurred in Oregon as 

if they had. 

RP @ 138 

Court I just have a couple questions regarding 
the offer of proof. These are incidents that 
occurred -- can you tell me tin,ing? The offer ef 
proof the state would make regarding when the 
incidents occurred in Oregon that you are alleging 
to get in versus what occurred in washingtcn. 

It shows that the Court assun.ed that in fact the 

alleged acts that occurred in Oregon did in fact happen 

Which at said ti~e Manuel had not been charged er 

convicted of any cf the same tn:e cf crimes as chargee 

in Washington. 

Then it abused its discretien when it s ta ted that 

it wculd diseusE off the reccrd Eon.ething that shculd 

stay cn the reccrd. 

RP @-.!!! 

if you want to nake a separate cffer cf prcef 
at the tin,e you have ycur ~i tnesses herE I wE cc;n 
discuss that eff the record and the Ccurt will 
then decide \\Ihether or net the Cc~rt needs tc have 
an actual hearing ~here we put en each witness ... 

stating that it wculd be dene off the reccrd ~culd 

prevent Manuel frCR having access te that fcr any appeal . 

. 3 E-



'Ihe Court abused its discretion when it viclated 

Manuels right to a public trial when it interviewed 

jurors number 3,4,7,11,12,13,14,19, :>1, 35, 3e, 
41, 47, 50, 60, 61, 65 and 70 in private as the Ccurt 

stated: 

RP @ 154 

Court Well I anticipate that wE'll 
people we'll be calling the~, you 
privately, and the rest in the hall\tiay 
this will be a lcng selection prccess. 

be having 
kncw. if: 
And U)o t 

This \tias also stated to the jurors \tihen. again 

the Ccurt addressed the prospective jurors. 

SRP @ 58 

Court - .•. we dc this cuts ide the presence of the 
rest of the panel. And the reasor. we do that is 
sc that anything that you say -- if ycu feel there's 
something that rr-ay prejudice ycu, we don't \tiant 
to spread to the rest of the panel because \tie \tiant 
to nlake sure that we have a fair and irr,partial 
trial. 

The Court abused its discretion when it allcwed 

all the testirr;ony frcrr, the state as to instances that 

cccurred in Oregon but \tihen the trial attcrney, Mr. 

Fcley, requested tc have a \tiitness fer the defense, 

a Ms. Gwen Thcffipscn, it was denied its ruling that qucte: 

RP @ 444 

Court ... rBlut beycnd that anything i~ the 
dOCufi,ents, the rrajcrity ttat the Ceurt fi~ds were: 
either not relevant er prejudicial. And keep in 
rr,ind that this invclves a situaticn that OCCUlrEd 
in Oregon. And I l::elieve the issue here. cf course I 
as ccunsel for the state has - - ano we heve beard 
of instances in OrEgon. And that wculd be \tihat 
this evidenCE wculd bE refErencing, and nct thE 
conduct that cccurred in washingtcn cr. \tihich he's 
charged y.;i th . 

The Ccurt allOwed all the states testi~cny flcn 

the alleged victirr. as tc what had allegedly cccurIEC 

in Oregon as being a rr,atter cf fact. In the Judges cwn 

wcrds, on record, JudgE A~ber Finlay stc-tEE trat 

'J-
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testimcny would be prejudicial to bcth 

eSSEnce the Judge decided that she would 

parties. In 

be the Ju.dge 

and jury and not allcw Manuel tc present ev idence the. t 

was prej udicial tc the state. Who is to say what the 

outoome of the trial might have been had the jurors 

been allowed to hear the testimony of the wi tneEs fOl: 

Manuel, a Ms. Gwen Thompson. 

'I'he Court abused its discretion when it neglected 

the requests by Manuel cf the state to disc19se all 

expenses asked to be reimbursed to the state and victim 

prier to the restitution hearing that was held 1 June 

2010: 

SRP @ 161-162 

Manuel Your your honor, the state has nct 
presented me wi tb any cf the ccurt cests. any of 
the attorney fees, any of the ether costs that 
are geing tc be required tc be pcdd by ne 'I'hat 
was asked last tin.e we were in ccurt to receivE 
all documents the Ceurt is asking for ne tc 
reimburse the state. 

When in fact these items were net gene over as 

disclcsed in: 

RP @ 537-541 

Court "Okay. Court will alsc inpcse stafJdard 
legal financial obligations, and will adept the 
appendix on the pre-sentence investigation that 
set fcrth the terms of the community placement 
that are required, which includes the mandatory 
condi tions and ether ccndi t ions that are required 
for Mr. Manuel to follow •.. 

It was net disclosed as to what dollar an.cunt that 

Manuel was required tc pay. 

WhEn ManuEl requested tc view his central file 

with the CEp,rtnent ef (crrecticrls was the first tine 

he knew cf SCITe cf the dcllar arrcunts t'anuel alsc 

contencs that thE CP 20, 36, 43, 54, 58, Ell, ee, E2 

84, 87, 89, 91, 104 and 10E werE placed Cf, the Jucgner,t 

and sentence tut was nEVEr disclesed cn rEccrd oS te 

the ameunt or as te what they are fer . 
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Because it was never disclesed and Manuel requested 

that this all bereselved at the restitution hearing 

held on June 1, 201 C 

that all financial 

ana was denied. 

obligations be 

Manue 1 requests 

dismissea with 

prej udice except fer the CP 141 

ameunt of restituticn of $487.5C). 

erder establishing 

The Court abused its discreticn when it ruled te 

allow testimony ef alleged acts that occurred in Oregcn 

even though said acts, the Ceurt states that they, are 

unduly prejudice. \'ihere in the jury instruct ien it is 

still stated that these acts did cccur: 

RP @ 148 

Court - Okay, all right. So in that caSE I find 
this unduly prejudiced. Obviously it dces epen 
her up to the cress examination ef Mr Feley and 
the introduction cf whether or net she --

The Court abused its discretion when it put in 

place the "Rape Shield" which preventeo Manuel fIefi, 

his constitutional right to confront witnesses. 

State v. Johnson, 90 wn.App. 54, 67-70, 950 P.2d 

981 (Wn.App. Div.II 199B) which states: 

A defendants right to impeach a prosecuticn witn~ss 
with evidence cf bias or a prier incensistent 
statement is guaranteed by the constituticnal right 
to confront witnesses. Davis v. Alaska, 415 U.S. 
30E, 316-18, 94 S.ct. 1105, 39 L.Fd.2d 347 (1974), 
State v. Dickenson, 48 wn.App. 457, 469, 740 P.2d 
312 (1987) Thus, any error in excluding €viden~E 
is presumed prejudicial and requires reversal unless 
no ratienal jury ceuld have a reasenable deubt 
that the defendant would have been cenvicted even 
if the erIcr had net taken place. Davis, A15 U.S 
at 318; state v. Fitzsinrr,crJs, 93 wrL2d 436. 457, 
6 1 0 P • 2 a 8 9 3 , 1 8 A LF 4 thE 9 0 ! 1 9 8 0'; [ i c k ens e n 
48 Wn.App. at 470. 

Dickenson, 4e Wn.App. at 466- 67 states thot 

(~lashington uses the fellewing test fcr deterrrining 

whether staterrents are inccnsistent: 

"Inconsistency is to te oeterrrin€o, net ty 
individual words or phrases alcne, tut ty the whele 
impressien or effect of what has been said er dene. 
Cn a comparisen ef the two utterances are th€y 
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in effect 
appear to 
beliefs?" 

inconsistent? Do the 
have been produced 

- 4 C-
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CONCLUSION 

When you look at Manuel's statement of Additional 

Gronds (SAG) Manuel shows that the hearings, and the trial 

along with the sentencing was a miscarriage of justice 

towards Manuel. 

With Manuel showing Prosecutional Misconuct by the 

Attorney for the state, Rebecca Jones, when she withheld 

discovery information that would have proven Manuel had not R~p~d 

HMC as HMC claims. If the state would have disclosed that 

HMC had been tested for STl's as Manuel has shown through 

the record. Then Manuel ~ould have prepared for that by 

having himself and his wife/sexual partner, Ms. MarY2Jane 

Manuel tested and proven that neither of them are positive 

for HERPES. 

Had the state again not conducted Prosecutional 

Misconduct as shown on record by not adhearing to the 

CrR 4.7 but infact manipulated the wording to fit their 

desired needs by stating the they "MAY" call instead of 

"intend" to call as the correct'wording should have been. 

Then Manuel would have known the exact witnesses the state 

intended to call as witnesses and would have had the witnesses 

to rebut the states witnesses. Buu in fact the Attorney for 

the state played a word game so Manuel was not afforded the 

right to prepare properly. 

When the state did not allow Manuel to interview the 

Medical expert witness until the morning the trial started 

even though the state was instructed by the Court that the 

witnesses for the state must be avilable to interview the 

Monday before the trial was to start. Along with the fact 

that the state withheld the experts resume' until the Friday 

before the trial week. This also prevented Manuel from 

preparing proper defense. 

When you look at how the Court would not allow a witness 

to testify for Manuel. The Court Abused it's Descresion 

when it ruled that the testimony from that witness would 
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be prejudical to both parties. When that was decided it was 

taken away from the jury to decide if it is in fact prejudical 

to both parties. Because the testimony of this witness 

was not preserved to be reviewed by the Court of Appeals 

it is unknown by everyone except for the Trial Court as to 

the exact conte~t of that testimony. The Court removed that 

option when it released the witness for Manuel and did not 

preserve the "In Camera Testimony" 

To look at the evidence that the state presented regarding 

the computer there are only two ways to look at it. One being 

thatthe two Detectives that testified that allowed Ms. Manuel 

to access information so that they kne,w what to ask the 

Washington state Patrol Computer Crime unit to look for. 

Themselves not being quilified experts to deal with the 

computer or to put in place the proper safeguards to preserve 

what information was accessed or where that information came 

from. Then you must accept that the all evidence including 

the computers are tainted evidence and must be excluded. 

Along with the testimony from the computer expert Detective 

Taylor. If you are to believe that the evidenced was not 

accessed which is not what the two witnesses for the state 

testified to. Then you must conclude that the testimony 

of those two witnesses can be nothing but perjuried testimony 

testimony. With it being that that part of the testimony 

is perjuried then the whole testimony should be concluded 

as being perjuried. So infact the testimony in a whole should 

be excluded. 

The repersentation that Manuel should have received 

fell way below the acceptable standard before the trial 

even started when James Foley, the Attorney for the defense, 

stated that he'was not prepared, stated that he did not know 

what a witness would testify to. His lack of knowledge as 

to the Rules he should have argued. For Foley's lack of 

preperation for the trail. There were funds earmarked for 

the defense to use towards a medical expert and a computer 

expert that Foley failed to secure or even use. Those 
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funds were earmarked at CP57 and CP75 where the state even 

testified that they are "earmarked" (RP540@13) But Foley 

failed to do this which did not afford Manuel proper 

repersentation to the best of Mr. Foley's ability. Nowhere 

can it be shown that any of the errors Mr. Foley has done 

were of any tactical perpose. Manuel has shown that if 

Mr. Foley had not fallen below the acceptable expectation 

of prepe3sentation, Manuel might have been fairly 

repersented. 

Through the record Manuel has shown that he was not 

given a fair and just trial that was open to the public. 

This was shown when not on one but many occasions the 

Court stated that the prospective jurors would be questioned 

privatley. It was never asked if the state, Defense or of 

anyone that was in the court, that day, if they disagreed 

with the Court's ruling to do so in privated. This is and 

was in direct violation of Manuel's Right to have a public 

trial. 

Manuel has shown how testimony from the state's 

witness was a bias and opinion testimony when the state's 

witness referred to Manuel as being "for lack of a better 

term, almost;SMUG" lithe only words that come to mind were 

just a cavalier, kind of a SMUG attitude" "for lack of a 

better term, COPPING and attitude" Where Manuel was expected 

to act a certian way when being interviewed by the Detective. 

That because Manuel had shown that he was an intelligent that 

Manuel had no right to ask the Detective questions when 

Manuel asked them. Because the witness is not trained nor 

shown the Court that he is quilified as an expert as to 

the person's demeanor the testimony should not have been 

allowed. It presents false or opinionated testimony 

against Manuel. 

Manuel has shown that the jury was not an impartial 

jury when the Court allowed Jurors #21 and #37 to be seated 

even though they had raised their card when asked, if they 

had friends or family members that were a victim of the crimes 
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Manuel was convicted of. What is to say that those Jurors 

did not influence the other members of the jury? Because of 

those two jurors what is to say that Manuel ever had a chance 

Of a fair and just trial? 

The pre-sentence report that was presented to the 

Court, that was prepared by Missy Farr should not have been 

allowed. Manuel had requested to have his attorney present 

before answering any questions that Missy Farr would have 

asked. This is afforded to Manuel by his Fifth Amendment Right 

to remain silent. Because Manuel invoked his right to remain 

silent, the states investagator reported that Manuel was 

"belligerent, sarcastic, refused to speak, lack of cooperation" 

When all that Manuel had done was to have his attorney 

present before he answered the reporters question~ There for 

the pre-sentence report that was presented to the Trial 

Court was onesided and a bias report which should not have 

been used or allowed to be presented to the Trial Judge to 

concider when sentencing Manuel. The report that Missy Farr 

presented had multiple derogatory remarks on almost all 

the responces that Ms. Farr submitted to be concidered for 

sentencing. 

And finally Manuel was not allowed to dispute the amount 

of LFO's the state had submitted to the court. Manuel had 

requested to be heard regarding this ,matter when the 

restitution hearing was held but the Court said it had already 

addressed that issue when Manuel was senteced. The Court 

stated that the amount Manuel was required to pay was 

stated in open Court when manuel was sentenced, but infact 

the record shows that the only dollar amount that was stated 

was in the amount of $99. No other dollar amount has ever 

been disclosed in open court for the record . 
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RELEIF SOUGHT 

With all .that Manuel has shown in his SAG, all that is 

on the record, all the errors, the ineffective counsel, the 

Prosecutional misconduct, the Courts abuse of discretion, 

Manuel respectfully asks the Justices for the Court of 

Appeals Div. II grant him the following relief: 

COUNT I Rape of a Child i~the2nd be dissmissed with prejudice 

COUNT II Child Molestation 2nd be remanded for new trial. 

COUNT III Sexual Exploitation be dismissed with prejudice 

COUNT IV Possession of Deplictions of Minors Engaged 

in Sexually Explicit Conduct be dismissed with prejudice 

Manuel hopes and prays that he will be granted the 

relief he seeks for the unjust he has been afforded. 
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