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L NATURE OF APPEAL

A jury convicted the defendant of three counts of Solicitation to
Commit Murder in the First Degree and one count of Solicitation to
Commit Assault in the Second Degree. The defendant appealed these
matters and those issues went on to the State Supreme Court where the
matter was rejected and the main appeal was affirmed. The basis of the
appeal dealt with wire tapping. Certificate of Finality terminating the
appeal was entered on March 2, 2011. An order denying a motion for
reconsideration was entered in August 2010. That was also denied by the
Supreme Court on February 1, 2011. Ultimately, the appellate courts
determined that this case was to be mandated back to the Superior Court
from which the appeal was taken for further proceedings.

In the Superior Court the defendant had filed a number of motions
including a motion under 7.8. It is the State’s position that this appeal is in
response to that 7.8 petition raised by the defense and therefore is more in
line with a Personal Restraint Petition than a main appeal. A copy of the
Certificate of Finality and a copy of the Mandate are both attached hereto

and by this reference incorporated herein.



IL. STATEMENT OF THE FACTS

While matters were pending in the appellate court the defendant
had filed a 7.8 motion in the Superior Court. The trial court determined
that a hearing would be appropriate to help determine the sole issue of
whether or not the defense attorney provided adequate representation at
the time of trial including whether or not he prevented the defendant from
testifying. By way of Order of May 20, 2009 the Superior Court entered
Findings of Fact, Conclusions of Law, and Order Granting the Hearing
concerning this matter. A copy of those findings are attached hereto and
by this reference incorporated herein.

The matter ultimately came to hearing on the 7.8 motion between
September 11 and September 14, 2009. The court reviewed a number of
documents together with taking extensive testimony from a number of
witnesses. At the conclusion of that hearing the court entered Findings of
Fact and Conclusions of Law and Order Dismissing Issue and
Transferring Motion for Relief from Judgment to Court of Appeals,
Division II. A copy of those Findings of Fact are attached hereto and by
this reference incorporated herein.

The Court of Appeals determined that this matter was not properly

before it and therefore returned it to the Superior Court. When it was



returned to the Superior Court the court then entered an Order Amending
Findings of Facf and Conclusions of Law, and Order Dismissing Issues,
and Denying Defendant 's Motion for Relief from Judgment, Pursuant to
CrR 7.8(c)(2). A copy of that order amending the findings of fact is

attached hereto and by this reference incorporated herein.

III.  RESPONSE TO ASSIGNMENT OF ERROR

The assignment of error raised by the defendant is a claim that the
defendant was prevented by his attorney from testifying at trial.

It is to be noted that this matter was never raised at the trial court
level either before or during the time of trial, nor was it entered by the
defendant immediately after the trial. In fact, the defendant had multiple
contacts with the trial court (a number of letters written to the Judge) but
does not discuss, at all, misrepresentation by his attorney or being
prevented from testifying because of some actions of trial counsel.

Most of the correspondence with the court deals with his claim of
perjured testimony and collusion by the State, and possibly the court, in
denying him his right to fair trial.

For example, in a letter of August 25, 2008, written by the
defendant to Judge Lewis he discusses in some detail the claims of perjury

committed by some of the parties and deceptive practices used by the



prosecution against the court. At no time in this correspondence does the
defendant discuss his attorney preventing him from testifying or raising
any grounds of that nature. A copy of the letter of August 25, 2008 is
attached hereto and by this reference incorporated herein.

Another example deals with correspondence sent to the Superior
Court by the defendant on November 24, 2008. In that letter he is again
discussing perjury of some of the witnesses but also be able to fully
develop a “compelling” demonstration if he is allowed an evidentiary
hearing. Again, in this correspondence there is no mention of problems
with his defense attorney at the time of trial. A copy of the letter filed
November 24, 2008 is attached hereto and by this reference incorporated
herein.

Another example is a typed letter of May 21, 2009 from the
defendant to the trial court. In this particular letter he is again making
mention of many of the complaints that he has previously had, but he also
is discussing representation by Mr. Walker and the fact that Mr. Walker
was able to cross-examine some of the witnesses but was prevented from
doing so in other situations because of rulings by the trial court. He attacks
the Court, not his attorney. He also makes mention of someone having
tampered with the court record. Again, at no time does he discuss any

difficulties with his attorney, nor that he has been prevented from



testifying. A copy of the letter dated March 25, 2009 and filed in the court
on May 21, 2009 is attached hereto and by this reference incorporated
herein.

Finally, the defendant also had correspondence sent to the court by
his father. By way of letter of March 28, 2008, Dr. Constance wrote to the
Judge concerning some of the information that they believe should have
been given to the jury and the fact that some of it was prevented by the
court and this prevented the defendant from receiving a fair trial. The
father comments about the attorney, Brian Walker, and indicates on page 2

of the letter:

Not allowing so many important motions from his attorney, -
Brian Walker, you left him NO DEFENSE! Brian was
unable to bring witnesses to testify that Dino always was
complaining about... Again, you disallowed so much of
what was pertinent to Dino’s case, you basically Brian’s
ability to defend Dino off at the knees. You left them with
NO case!

The attack again is aimed at the court, not his attorney.

It is only some time later after change of attorneys that the
questions concerning Mr. Walker’s representation are represented to the
trial court. Up until that time, as demonstrated by the foregoing

documents, this was not an issue that was raised with the court. The



documentation‘z'md other correspondence with the court also clearly
indicates that the defendant wished to have the 7.8 motion. He and his
attorneys pushed for this particular hearing and in fact they received the
hearing. After three days of testimony and review of documents, the court
entered findings of fact that did not go well for the defendant and thus he
now complains that the trial court either misinterpreted what was being
discussed, or was just wrong in its decision that the attorney had done
nothing inappropriate nor at any time was there any indication that he had
coerced or forced the defendant not to take the stand.

There is a strong presumption of effective representation by
counsel, and the defendant has the burden to show that based on the
record, there are no legitimate strategic or tactical reasons for the

challenged conduct. State v. McFarland, 127 Wn.2d 322, 335-36, 899 P.2d

1251 (1995). “Deficient performance is not shown by matters that go to

trial strategy or tactics.” State v. Cienfuegos, 144 Wn.2d 222, 227,25 P.3d

1011 (2001) (quoting State v. Hendrickson, 129 Wn.2d 61, 77-78, 917

P.2d 563 (1996)).

As the Supreme Court explained in Strickland v. Washington, 466

U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984):

Judicial scrutiny of counsel's performance must be highly
deferential. It is all too tempting for a defendant to second-
guess counsel's assistance after conviction or adverse



sentence, and it is all too easy for a court, examining
counsel's defense after it has proved unsuccessful, to
conclude that a particular act or omission of counsel was
unreasonable. Cf. Engle v. Isaac, 456 U.S. 107, 133-134],
102 S. Ct. 1558, 1574-75, 71 L. Ed. 2d 783] (1982). A fair
assessment of attorney performance requires that every
effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from
counsel's perspective at the time. Because of the difficulties
inherent in making the evaluation, a court must indulge a
strong presumption that counsel's conduct falls within the
wide range of reasonable professional assistance; that is,
the defendant must overcome the presumption that, under
the circumstances, the challenged action “might be
considered sound trial strategy.” See Michel v. Louisiana,
350 U.S. 91, 101, 76 S. Ct. 158, 100 L. Ed. 83 (1995).

-(Strickland, 466 U.S. at 689).

But even deficient performance by counsel “does not warrant
setting aside the judgment of a criminal proceeding if the error had no
effect on the judgment.” Strickland, 466 U.S. at 691. A defendant must
affirmatively prove prejudice, not simply show that “the errors had some
conceivable effect on the outcome.” Strickland, 466 U.S. at 693. “In doing
so, ‘[t]he defendant must show that there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a probability sufficient to

undermine confidence in the outcome.’” State v. Crawford, 159 Wn.2d 86,

99-100, 147 P.3d 1288 (2006) (quoting Strickland, 466 U.S. at 694).



When trial counsel's actions involve matters of trial tactics, the Appellate
Court hesitates to find ineffective assistance of counsel. State v. Jones, 33
Wn. App. 865, 872, 658 P.2d 1262, review denied, 99 Wn.2d 1013 (1983).
And the court presumes that counsel's performance was reasonable. State
v. Bowerman, 115 Wn.2d 794, 808, 802 P.2d 116 (1990). The decision of
when or whether to object is an example of trial tactics, and only in
egregious circumstances, on testimony central to the State's case, will the
failure to object constitute incompetence of counsel justifying reversal.

State v. Madison, 53 Wn. App. 754, 763, 770 P.2d 662, review denied,

113 Wn.2d 1002, 777 P.2d 1050 (1989); State v. Aho, 137 Wn.2d 736,
745,975 P.2d 512 (1999).

The State submits that the defendant received his opportunity to
discuss this matter with the trial court. He, together with Mr. Walker and
other witnesses, testified. The trial court felt after hearing all of the
evidence that the information supplied by Mr. Walker was accurate and
that the story spun by the defendant was not credible. The State submits
that the defendant has demonstrated nothing in this appeal to change those
findings. The findings of fact entered by the trial court are detailed and
sufficient to support the conclusions of law entered by the court.

The ultimate decision whether or not to testify rests with the

defendant and his waiver must be knowing, voluntary, and intelligent,



although the trial court need not obtain such a waiver on the record. State
v. Robinson, 138 Wn.2d 753, 758, 982 P.2d 590 (1999) (citing M,
128 Wn.2d at 558-59). A defendant's right to testify is violated when an
attorney uses threats and coercion against his client, or when the attorney
flagrantly disregards the defendant's desire to testify. Robinson, 138

Wn.2d at 763 (citing United States v. Robles, 814 F. Supp. 1233, 1242

(E.D. Pa. 1993); United States v. Butts, 630 F. Supp. 1145, 1147 (D. Me.

1986)). This is not to say that defendants who accept tactical advice from
their attorneys on the decision to testify can later claim that their right to
testify was denied. State v. Hardy, 37 Wn. App. 463, 466-67, 681 P.2d
852 (1984); State v. King, 24 Wn. App. 495, 500, 601 P.2d 982 (1979).
A court must distinguish between cases in which an attorney
actually prevents a defendant from taking the stand and cases in which
counsel "merely advise[s the] defendant against testifying as a matter of
trial tactics." Robinson, 138 Wn.2d at 763 (quoting State v. King, 24 Wn.
App. 495, 499, 601 P.2d 982 (1979)). Where a defendant asserts facts
suggesting that his attorney actually prevented him from testifying, an
evidentiary hearing is appropriate. Robinson, 138 Wn.2d at 759. But a
defendant who remains silent at trial and later alleges that his attorney
actually prevented him from testifying must allege specific, credible facts

demonstrating that counsel coerced him to waive his right to testify in



order to successfully raise such a claim on appeal. See Robinson, 138
Wn.2d at 760. And a defendant who relies on tactical advice from his
attorney has not been coerced and may not later claim denial of his right to
testify.

The Robinson court, at Robinson, 138 Wn.2d at 759- 760
discussed the issue as follows:

The waiver of the right to testify must be made knowingly,
voluntarily, and intelligently, but the trial court need not
obtain an on the record waiver by the defendant. Id. at 558-
59.

Washington case law supports Robinson's assertion that a
defendant who remains silent at trial may be entitled to an
evidentiary hearing if he alleges that his attorney actually
prevented him from testifying. Thomas, 128 Wn.2d 553,
910 P.2d 475; State v. King, 24 Wn. App. 495, 601 P.2d
982 (1979) . This court first recognized this rule in In re
Personal Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835
(1994 ) . In Lord, the defendant argued that he did not
knowingly and voluntarily waive his right to testify. Lord,
123 Wn.2d at 316. He claimed that the only reason that he
did not testify at trial was because his attorneys thought that
his testifying would be the "wrong thing" to do. Id. at 316.
This court held that Lord's mere assertion that his counsel
advised him against taking the stand was insufficient to
warrant an evidentiary hearing on the issue of whether the
waiver was knowing and voluntary. We suggested,
however, that Lord would have been entitled to an
evidentiary hearing had he alleged that his attorneys
"actually prevented' him from testifying." Id. at 317
(quoting State v. King, 24 Wn. App. at 499). Lord's
allegations were plainly insufficient, so there was no need
to reexamine his decision not to testify.

10



Washington is not alone in affording defendants an
evidentiary hearing upon a sufficient showing that their
attorneys actually prevented them from taking the stand.
Several federal jurisdictions provide for evidentiary
hearings if a defendant is able to show that his attorney
prevented him from testifying. Siciliano v. Vose, 834 F.2d
29 (1st Cir. 1987 ); Underwood v. Clark, 939 F.2d 473 (7th
Cir. 1991 ); Passos-Paternina v. United States, 12 F. Supp.
- 2d 231 (D.P.R. 1998 ) . See also Louis M. Holscher, The
Legacy of Rock v. Arkansas: Protecting Criminal
Defendants' Right to Testify in Their Own Behalf, 19 NEW
ENG. J. ON CRIM. & CIV. CONFINEMENT 223, 264
(1993) (Affording an evidentiary hearing is a "middle
course approach.").

The amount of evidence that must actually be produced
before a criminal defendant is entitled to such an
evidentiary hearing was discussed most recently in the
unanimous State v. Thomas, 128 Wn.2d 553, 558, 910 P.2d
475 (1996) decision. . In Thomas, a defendant challenged
his conviction in post trial motions, asserting, without any
factual support, that his attorney had prevented him from
testifying. Id. at 561. We held that no evidentiary hearing
was required. "The defendant must . . . produce more than a
bare assertion that the right [to testify] was violated; the
defendant must present substantial, factual evidence in
order to merit an evidentiary hearing or other action.” Id.
Once a defendant meets this burden, he is entitled to an
evidentiary hearing on the issue of whether he voluntarily
waived the right to testify. Id. at 557.

Mere allegations by a defendant that his attorney prevented
him from testifying are insufficient to justify
reconsideration of the defendant's waiver of the right to
testify. Defendants must show some "particularity” to give
their claims sufficient credibility to warrant further
investigation. Underwood, 939 F.2d at 476. The defendant
must "allege specific facts” and must be able to
"demonstrate, from the record, that those 'specific factual
allegations would be credible.", 12 F. Supp. 2d at 239
(quoting Siciliano, 834 F.2d at 31).

11



The State submits that there is no showing that the defendant was
prevented from testifying by the attorney. The claim that the defendant
couldn’t testify because of lack of preparation is not consistent with
findings entered by the trial court.

For example, the court found that prior to trial it was the
understanding of Mr. Walker that the defendant was going to testify and as
such he prepared his case based on the assumption that the defendant
would take the stand. (Findings of Fact No. 4). The court further indicated
that during a number of meetings prior to trial that the attorney and
defendant discussed areas concerning direct testimony and even areas of
possible cross-examination. In other words, the court was finding that the
attorney was preparing the defendant for testimony in his case. The court
found that the defense attorney was concerned about the way the
defendant was answering some of the questions that it may cause some
problems between himself and the jury because of his demeanor. The
attorney testiﬁed that he expressed these concerns to the defendant but did

not tell him that he would not allow him to testify. (Findings of Fact No.

5).

12



The court further found that as the defendant began observing the
court proceedings he began expressing reservations to his attorney about
possibly testifying or not testifying. The attorney and the defendant
discussed tactics and the attorney indicated that during closing argument
many of the areas he wished to attack could be presented through cross-
examination of the State’s witnesses and testimony of the defense
witnesses that were called. Again, the defense attorney indicated to the
court that he had reservations about the defendant’s demeanor. (Findings
of Fact No. 6).

The court found that the defense attorney felt that he was able to
cross-examine the State’s chief witnesses and was able to elicit
inconsistent statements from these witnesses and highlight inconsistencies
between their respective testimonies. Further, the defense attorney called
six witnesses for the defense. He indicated to the court that just before the
final defense witness was to testify, the defendant met with his attorney
for approximately 20 minutes. During that meeting the defendant advised
the attorney that he did not wish to testify. As a result of that conversation
the defense attorney rested his case without calling the defendant.
(Findings of Fact No. 8). As a result of those findings, the court entered
Finding No. 18, which indicated, “The defendant’s trial counsel, Brian

Walker, did not actually prevent Dino Constance from testifying at trial.

13



The defendant, éfter observing the trial and considering his options, chose
not to testify. Although Walker had expected that Constance would testify,
he accepted this decision and rested his case without calling the
defendant.”

Finally, the court discusses the defendant’s testimony at the 7.8
trial in Finding No. 19. In that finding the defendant testified about the
areas that he maintained his attorney prevented him from testifying. The
trial court did not find that version of events to be credible. (Findings of
Fact No. 19).

The State submits that the defendant had not adequately
demonstrated grounds for the hearing under 7.8, but nevertheless, the trial
court allowed the three-day hearing to take place. At the conclusion of the
hearing and based on the findings, the Judge determined that the defense
attorney had not prevented the defendant from testifying and that the
version of the facts as set forth by the defendant were not credible. These
findings of fact ultimately lead to conclusions of law, which the State
further submits are adequate under the circumstances.

Attached hereto and by this reference will be found the Transcript

of attorney Brian Walker’s 7.8 hearing testimony. (RP 56, L.5 - 69, L.8).

14



IvVv. CONCLUSION

The 7.8 motion raised by the defendant was properly ruled on by
the trial court. The State submits that this appeal is more in line with a
Personal Restraint Petition than a main appeal. The State submits that this

matter should be dismissed and the trial court affirmed in all respects.

DATED this_ 50 day of A U ,2011.

Respectfully submitted:

ANTHONY F. GOLIK
Prosecuting Attorney

Clark County, WashingtO/ -
By: 7 A8 Z‘/R LA B
//WEL CAINNIE, WSBA#7869
- enior Deputy Prosecuting Attorney
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Certificate of Finality
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

In re the

Personal Restraint Petition of:

Dino Constance,

Petitioner.

DIVISION II FILED
oL 06 20
No. 39878-8-11 Sherry W. ILHW Clerk, WCO-
CERTIFICATE OF FINALITY
Clark County

Superior Court No. 07-1-00843-8

Court Action Required

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and

for Clark County.

This is to certify that the decision of the Court of Appeals of the State of Washington,

Division II, filed on February 22, 2010, became final on March 25, 2010.

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the opinion.

Neil Martin Fox

Law Office of Neil Fox, PLLC
2003 Western Ave Ste 330
Seattle, WA, 98121-2140

IN TESTIMONY WHEREQF, | have hereunto set my
hand and affixed the seal of said Court at Tacoma, this
day of June, 2010.

DR

David C. Ponzoha Y—

Clerk of the Court of Appeals,
State of Washington, Division II

Anthony Frank Golik
Clark County Pros. Atty.
PO Box 5000

1200 Franklin St @
Vancouver, WA, 98660-2812 ’67’
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
STATE OF WASHINGTON, No. 63903-0-| F l L E D
Respondent, MAR 0 8 201]
MANDATE Q{ u
Sookt G. Webes, Glark, Clark Co.
Clark County

DINO J. CONSTANCE,
Superior Court No. 07-1-00843-8
Appellant.

)
)
)
)
V. )
)
)
)
)
)
THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for Clark
County.
This is to certify that the opinion of the Court of Appeals of the State of Washington, Division
I, filed on March 8, 2010, became the decision terminating review of this court in the above entitlied
case on March 2, 2011. An order denying a motion for reconsideration was entered on August 17,
2010. An order denying a petition for review was entered in the Supreme Court on February 1, 2011.
This case is mandated to the Superior Court from which the appeal was taken for further proceedings
in accordance with the attached true copy of the decision.
c: Neil Fox

Rachael Probstfeld
Hon. Robert A. Lewis

IN TESTIMONY WHEREOF, | have hereunto set my hand and




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
STATE OF WASHINGTON, )
) No. 63903-0-1
Respondent, )
)
V. ) PUBLISHED OPINION
)
DINO J. CONSTANCE, )
)
Appellant. ) FILED: March 8, 2010

SCHINDLER, C.J. — A jury convicted Dino J. Constance of three counts of
solicitation to commit murder In the first degree and one ooynt of solicitation to
commit assault in the second degree. On appeal, Constance only challenges
his conviction on one count of solicitation to commit murder in the first degree,
count 3. As to count 3, Constance contends the trial court erred in denying his
motion to sui’:)press evidence of the court-authorized recorded telephone
conversations with Ricci Castellanos. Constance asserts that because the
application for an order to intercept and record the telephone conversations
relies on boiierplate Justifications, it does not comply with the statutory
requirement to set forth particular facts showing that “other normal investigative
procedures with respect to the offense have been tried and have falled or
reasonably é:ppear to be unlikely to succeed |if tried or to be too dangerous to

employ.™ Constance also asserts the application does not support the

' RCW 9.73.130(3)).



No. 63903-0-1/2
characterization of him as a violent criminal. We hold that because the
application t;> intercept and record the telephone conversations sets forth facts
showing that other investigative procedures were tried a_nd appeamd unlikely to
succeed or too dangerous to employ, and does not only rely on bollerplate
justiﬁcations". the court did not err in denying the motion to suppress. We affirm
the conviction of solicitation of murder as charged In count 3.

FACTS

Dino J. Constance and Jean Koncos married and had a child together in
2004. Constance worked as a real estate broker and Koncos worked as a
massage thérapist.

In early 2005, Koncos and Constance separated. The court designated
Koncos as the primary residential parent. At the request of both parties, the
court entered mutual restraining orders. Constance was arrested on February
9, and again on April 21, for violating the restraining order.

On F§bruary 12, 2006, Constance assaulted Koncos while attempting to
abduct their ~two-year old son. According to the police report, Constance
grabbed Koncos by the neck constricting her airway, and was “pulling hef hair,
choking her, and punching at her.” One witness said that Constance was
“dragging K(?ncos around by the hair outside of the vehicle and was ‘beating her
up”” while their son was in the car crying.

In March, Koncos filed for dissolution of the marriage. Constance and
Koncos disputed custody of their son, and the dissolution proceedings were

contentious.



No. 63903-0-1/3

In January 2007, Constance started living with Michael Spry and his adult
son Jordan Spry. According to Michael and Jordan Spry, Constance was angry
and incessahtly complained about Koncos and the dissolution proceedings. At
first, Michael and Jordan were sympathetic to Constance. But In March, when
Constance refused to pay Michael for driving to California to retrieve
Constance’s belongings from storage, the relationship between Constance and
Michael and Jordan deteriorated. In late March, Constance moved out.

On March 27, Koncos called the police to report that Jordan Spry had
calied to tell her that Constance “wanted to hire somebody to kill” her.
According to the police report:

On 03/27/2007 | was dispatched to call Jean Koncos on
the report of threats.
| contacted Jean by telephone since she was out of

state at the time. She stated that she received a call eariier in

the day from her ex-husband's ex-roommate, Jordan. He told

her that Dino, her ex-husband, mentioned that he wanted to

hire somebody to kill Jean. Jordan didn't mention to Jean a

date, time, or method in which Dino was planning on.

“Jean told me that she wasn't sure if Dino would have

that done. She said that they have been fighting back and

forth for awhile and dealing with a custody issue between their

children. She also explained that Dino and Jordan have been

fighting and Jordan is aware of the situation between Dino and

Jean. She said that Jordan may be telling her Dino wants to

kill her In order to help her gain custody Instead of Dino.

Koncos asked the officer to contact Constance to make sure he knew that his
threat to kill her had been reported to the police.

When the officer spoke to Constance about his alleged threat to kill
Koncos, he denied telling Jordan Spry that he wanted to hire someone to kill

Koncos. Th'é police report states:



No. 63903-0-1/4
| contacted Dino by telephone. He explained the same situation
between he and Jean about the custody issue. | confronted him
about the information that | received. He denied making such
statements to Jordan. He also told me that he and his mommate
were also having issues with each other and that he had just
recently moved out.

| infformed Dino of the seriousness of the situation and ‘he
understood.

On April 5, Koncos filed a motion for an ex parte temporary restraining
order againét Constance. In support of the restraining order, Koncos submitted
declarations from Michael Spry and Jordan Spry about the threats Constance
made to kill her. The court issued a temporary restraining order and scheduled
a show cause hearing for April 10. Before the hearing, Jordan told Constance
that if he paf& his father the money he owed, Jordan would not testify at the
hearing on Apn‘l 10.

At the show cause hearing on April 10, Koncos and Constance
" represented.themselves pro se. Michael and Jordan Spry were the only
witnesses Who testified at the hearing. Michael and Jordan each testified that
Constance was angry about the dissolution proceedings and talked about his
plans to kill Koncos. Michael and Jordan also téstified about Constance's use
of alcohol and drugs, and his poor parenting skills.

Michael Spry testified that Constance told him “no matter what the cost,
what it takes” he had to get his son away from Koncos. Michael sald that
Constance \;‘ias constantly “filing documents for any reason, anywhere[,] at
anytime, at ;ny cost. He writes, he writes, he writes. He stays up all day, all

night, thinking, working, plotting, planning, writing documents.”
4
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According to Michael, Constance told him that it would be “worth $5,000
to him to have somebody just make an appointment to get a massage and while
they were there to just beat the very livin' s-h-blank out of” Koncos. Michael
testified that: Constance said “it'd be worth another $5,000 if they'd just f_ in kill”
Koncos. Mi'chael said that at first, he thought it was all “locker room talk™ and
idle threats. But when Constance started repeatedly talking about arranging to
injure or kill !(oncos. whether he had been drinking or was sober and in different
settings, Michael believed Constance was serious.

Jordan Spry testified that Constance paid him money to schedule a
massage with Koncos In order to gather information to use against her in the
dissolution brooeedlngs. Jordan testified that he rescheduled massage
appointments several times and did not follow through because of his concems
about Constance.

Jordan testified that he did not believe that the statements Constance
repeatedly made that he wanted to find someone to kill Koncos were serious
until Constance “came to me with a contract, he offered me $5,000 in cash to go
and brutally harm™ Koncos. According to Jordan, Constance also said that if
Jordan *would be willing to go a step further and kiil you [Koncos], he would give
an additional $5,000. So it was a total of $10,000 to kill” Koncos. Jordon
testified that Constance made the offer to him several times, but the “offer is for
anyone.” Jordan said he called Koncos to wam her and toid her he wouid

testify on her behalf in court.
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Cons'tance cross examined Michael and Jordan Spry about the dispute
over the moﬁey he owed Michael, and about Jordan's offer to not testify if
Constance ;:;aid the money.

Congtance argued that neither Michael nor Jordan Spry were credible
witnesses. Constance asked the court to lift the no contact order as to his son
and to not restrict visitation. The court found the testimony of Michael and
Jordan Spry credible. Based on the threats to harm Koncos and Constance's
excessive use of drugs and alcohol, the court prohibited Constance from having
contact with Koncos and ordered supervised visitation with his son. '

On April 13, the court found Constance in contempt for failure to pay
child suppofi. Constance was incarcerated in the Clark County jall and was
housed in a jail cell with Ricci Castellanos.

The riext day, Castellanos told jail Classification Officer Barbara
Schubach that “Constance wanted to hire him to kill his wife.” After Castellanos
returned to his jail cell, he wrote out his recollection of the conversation with
Constance.

Later that day, Clark County Sheriff Detectives John O’'Mara and Eric
O'Dell condiicted a lengthy taped Interview with Castellanos. Castellanos said
that Constance told him, “| need somebody to kill — klll my — my ex.”
Constance told Castella‘nos that his wife is 5'10", works as a masseuse,
advertises O‘l:'l craigslist, and lives in a four-plex apartment off Mill Plain
Boulevard. Constance said that he loves his son but was only allowed

supervised \}isitaﬂon, and “he will do anything in this worid to get that child.”
. 6
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Castellanos sald that he told Constance “[wjell | could have it done.” When
Constance asked, “[hjow much. How much would you charge?’ [Castellanos]
said, ‘around $15,000.00.” When Constance said, “[w]ell, that’s too much
money .. .." ‘| was looking more about three to five thousand,™ Castellanos told
Constance t'hat he could probably “get it done for about $5000,” and Constance
agreed to pay Castellanos “$2500 up front.”

You know, if there's two ... two of us, | said, ‘I'm going to get
mine, and these other guys are going to want theirs.’ | go, ‘You
said she’s 5'10", right? So, she’s got to be a big lady. It's hard for
one guy, you know, to do that.’ | said, ‘I'll—' "They can have all the
money upfront, and then | can take my cut at the end. But you've
got to make sure that the money is there. I've got to have the
money.' And he said, ‘Okay. The money will be there. The
money will be there." When | call you.

He mentioned that he's a mortgage broker, and that he's got ...
we've got firms out there, you know, things that he sells. | don't
know what mortgage brokers do. You know, | never bought a
house or anything else like that, but I'm sure it's into real estate or
something llke that. But he said he’s got . . . he's got ways to get.
You know, that $11,000.00 that he's supposed to get, he thinks
that that company Is going to lose, but he's got other ways to get it.
That's why he said three weeks. You know, ‘Give me three weeks.
| will have your $2,500.00.’

It's a $5,000.00 deal. .. .

§:’2,50’0.00 would be paid upfront. And he would put it in an
envelope at a specified location, and he would call me with the
code name, you know.

Castellanos told the detectives that Constance then talked to Castellanos about
the plan to kill his spouse.

And then he would say that — that's when he was talking about
how to kill her. ‘How you going to do this, Ric?' ‘How you going
to—' 'how you going to —' ‘What? Is there going to be two of

7
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them? Is there going to be one of them[?]' And | said, ‘Well, there
was going to be two of them.’

And he said, ‘Great. This is the best. This is what | want." And
then he proceeded to tell me about how it would be easier,
because he owns a boat, that we could just knock her out, put her
body on there, you know, he kept saying different ways about ...
about knocking her out. You know, clubbing her. Clubbing her.
We could hit her head on the wall, because a lot of peopie drown
... drown in their ... in their bathtubs a lot, you know, by just
slipping and falling and drowning in the bathtub. Said we could go
blow dry her In the tub. You know, things like that.

And | said, ‘[wjell, whatever." | said, ‘We've got to do this right,

though. If we're going to do it, we've got to do it right.’ Then, he

mentioned about moving her to — just getting a house, like, for

sale. There's a house for sale or something like that. And just

make, sure, you know, have her come out. She’s there, you know,

you're going to get a massage and stuff llke that, because she's a

massage therapist. That make an appointment for her to come to

this cértain house, and then just have her go In the backyard, you

know, club her and stuff like that.

According to Castellanos, he and Constance planned to meet in a couple
weeks. Constance insisted they use pay telephones and code names.
Constance élanned to use the name “Tim" and Castellanos said he would use
the name "D:eWayne." Constance gave Castellanos a cell phone number to use
to call him. |

Castellanos told the detectives that Constance was angry and his
demeanor was very aggressive. Castellanos also believed Constance was
serious becéuse “he’'s asked his oommates to go and do this for him . . . [k]ill
his wife and ‘stuff like that.” |

Castellanos agreed to work with the detectives and gave the detectives

permission to record the telephone conversations. The plan was to contact

8
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Constance é;nd attempt to get him to meet with a detective posing as a “hit
man.” In exphange for his cooperation, Castellanos sought a modification of the
terms of his ‘supervislon.

On April 20, Detective Bryan Acee submitted an application for an order
authorizing the interception and recording of communications to a superior court
judge. The é.wom twelve-page application sets forth a detalled statement of
probable cal;lse alleging that Constance “has committed, and will further
commit, the felony crime of Criminal Solicitation to commit Murder In the First
Degree.” THe application describes the testimony of Michael and Jordan Spry
at the April 1'.0 court hearing, Officer Schubach's report of the statements
Castellanos made to her, the taped interview the detectives had with
Castellanos{ and the contemporaneous notes Castellanos made of his
conversatlori with Constance while in jail. The application attaches as exhibits a
recording of the April 10 hearing, Officer Schubach’s report, a ten-page
transcript of the detectives’ interview of Castellanos, and a number of police
reports related to violations of the restralning orders and incidents of domestic
violence between Constance and Koncos. The application also sets forth the
criminal histéry of Constance and Castellanos.

The application states that Castellanos used the agréed code name and
called Consfance on his cell phone on April 18, leaving a message for “Tim" to
call “DeWayne.” The application says Castellanos retumed the call on April 19

and that Constance “yelled at him because Constance expected” Castellanos to
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call him sooner. Constance told Castellanos that he was “bogged down with
court” and vt;ould call him after a court hearing on April 20.

The épplication says that the detectives contacted Koncos and verified
that the information Constance gave Castellanos was accurate — she Is
approximate!ly 5'10" tall, works as a massage therapist, advertises on craigslist,
and lives in a four-plex off Mill Plain Boulevard. Koncos also tokd the detectives
she “was afraid of Constance and believed him capable of killing her—or having
her killed."

The application describes in detall the proposed “Operational Plan” to
have Castellanos arrange a meeting with undercover Detective John Hess,
posing as a brofessional “hit-man” who was willling to murder Constance’s ex-
wife for $5.0i)0. The applicatlon also describes the plan to intercept and record
the conversations, the duration of the investigation, and the need to record the
conversations. The application explains why normal investigative techniques
likely would not succeed because of the nature of the crime, the need for
independent verification of statements to prove solicitation to commit murder,

and the need to monitor the safety of Detective Hess.®

2The Clark County Sheriff's Office made arrangements to relocate Koncos.

3 “Normal investigative techniques are unlikely to succeed if tried and are
too dangerous fo try. Castellanos was in contact with Constance as the
two shared a jail cell over the weekend. Outside the above described
investigative operation, involving the murder of Constance's ex-wife,
Constance has not requested to meet Castellanos’ ‘hit-man’. The idea of
arresting Constance in hopes he will admit his intent to hire a hit-man to
murder his ex-wife is unlikely. Even if Constance did divuige his desire to
have his ex-wife murdered, that alone may not support his prosecution for
Solicitation to Commit Murder in the First Degree and Criminal Conspiracy.
In the meantime, as Constance has demonstrated, he may be sollciting

' 10
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The court found probable cause to believe Constance “has committed,
and will further commit the felony crime of Criminal Solicitation to Commit
Murder in the First Degree” of Koncos and that “[njormal Invegtigatlve
techniques ljeasonably appear to be unlikely to succeed if tied and reasonably
appear to be too dangefous to employ.” The court entered an *Order
Authorizing ;ntemeption and Recording of Communications or Conversations
Pursuant to RCW 9.73.090" for seven days, or until April 27.

On May 1, Detective John O'Mara submitted a second application for
authority to intercept and record communications between Constance and

Castellanos-'and/or Detective Hess for an additional seven days. The

other individuals to murder his ex-wife. | believe time Is of the essence, as
Constance is out of jail and may be soliciting another person or persons, to
murder, his wife. The statements made by Castellanos and the swom
testimony made under oath by Jordan and Michael Spry support my belief.
Additignally, Constance has demonstrated a propensity toward violence, as
detailed in the many police reports attached herein (Exhibit No. 5).

An additional, but significant problem occurs with Castellanos'
testimony. His felony criminal history is of a nature that they will be
disclosed to a jury during any trial. Although his information corresponds
with the statements of Jordan and Michael Spry, who testified in court that
Constance tried to hire them to kili Koncus [sic], any solicitation of
Castellanos is a separate crime. Because of the nature of Castellanos’
criminal background, independent verification of his statements is
necessary to help prove he was solicited. A recording of statements
between Castellanos and Constance will be the best way to verify
Castellanos[] statements.

Further, because of the nature of the crime, a recording of all of the
conversations is appropriate and heipful to prove that the scheme
originates in the mind of Constance and that he is not entrapped into
committing the crime. Given Castellanos[’) background and potential
Issues with his criminal history being placed in front of a jury, a recording
will be the best way to ensure that he has not overstepped his role and
entrapped Constance.”

11
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application incorporates by reference the information prevloysly provided in the
first application. 4

In thé application, Detective O'Mara states that during a telephone
conversatior') between Constance and Castellanos on April 20, Constance' sald
that because of the family court proceedings, “things are ‘too hot now.”
Constance told Castellanos to “call him back in about one and one half weeks to
set up the mjeetlng in order to ‘get this done.” The court entered an order
authorizing the police to intercept and record communications or conversations
between Cohstance and/or Castellanos and Hess for an additional seven days.

The ;‘iolice intercepted and recorded telephone calls between
Castellanos'fand Constance on May 1 and May 7. In the first May 1 call,
Constance if'ientlﬂes himself as “Tim,” and after verifying that “DeWayne” is
calling him from a pay phone, Constance tells Castellanos he wants to talk to
him later that day. In the second call on May 1, Castellanos tells Constance
that a friend of his is interested. In response, Constance says he needs to wait

at least a week.

4 RCW'9.73.130 provides In pertinent part:

(4) Where the application is for the renewal or extension of an
authorization, a particular statement of facts showing the results thus far
obtained from the recording, or a reasonable explanation of the fallure to
obtain such results;

(5) A complete statement of the facts concerning all previous
applications, known to the individual authorizing and to the individual
making the application, made to any court for authorization to record a
wire or oral communication involving any of the same faclilties or places
specified in the application or involving any person whose
communication is to be intercepted, and the action taken by the court on
each application; and

(6) Such additional testimony or documentary evidence in support of
the application as the judge may require.

. 1
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In the telephone call on May 7, Constance gives Castellanos Koncos's
telephone nﬁmber and»instructs Castellanos about how to go about scheduling
a massage appointment with her. Constance tells Castellanos to call Koncos
using a pay phone, but to make sure to use "*67" so Koncos Would not know he
is using a pdy phone. Constance instructs Castellanos to gef a haircut and
grow a bear:d. Constance also tells Castellanos what he should say to avoid -
suspicion, eﬁphasizing that “this has to be done right or you're gonna get
busted.” When Castellanos asks Constance “[w]e still want her dead, right?”
Constance responds, “[w]e don't want to talk about things like that on the
telephone.” ‘Constance then tells Castellanos how to avoid leaving fingerprints
and “how tofget away with this.” Constance says he will leave Castellanos the
money and when he is scheduled to be out of town “we will get this done.” After
listening to the conversgtion on May 7, fhe police arrested Constance.

After his amrest, the police learmed that In March 2007, Constance
solicited fom;wr celimate Zachary Brown to assault Koncos. Brown testified that
Constance asked him to do a “one-time job” for $1000. Brown sald Constance
deposited mbney in Brown's jall commissary account to show that he was
serious. According to B_rown, Constance wanted him to beat up Koncos.
Consistent with the instructions that Constance later gave Castellanos, -
Constance told Brown to grow a beard and how to schedule an appointment

with Koncos.

13
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Q: Allright. And what was the job?
A: He wanted me to schedule an appointment with his wife,
flancée, baby's mom, | don’t know what she was to him. Obviously
the baby, the — the baby’s mother.
Q: Okay.
A: He wanted me to schedule an appointment with her on Craig's
List. He told me that she was a massage theraplst on Craig's List.
He wanted me to schedule an appointment, go in, grow my
facial-and the hair on my head out to where it couldn’t be
recognized, so a disguise.
He wanted me to go in, beat her up, rob her, bust her teeth out,
make. her bieed, and then leave.
And upon the completion of the job, give him a call and he'd give
me the remainder of the money.
Q: Okay. Did he say how he wanted you to Initlate contact with
him?
A: Yes. He said only calling from a pay phone, no land lines, he
just didn't want any land lines, he said just a pay phone.

The State charged Constance with three counts of solicitation to commit
murder of Koncos in the first degree, count 1 as to Michael Spry. count 2 as to
Jordan Spry!.z and count 3 as to Castellanos. The State charged Constance in
count 4 with{';,solicitation of Brown to commit assautt In the second degree of
Koncos. |

Constance filed a motion to suppress the recorded telephone
oonversatior';s. Constance argued that the application to Interbept and record the
conversations did not comply with the statutory requirement to set forth the
particular facts to explain why other investigative techniques were not considered
or used. The court rejected Constance's argument and denied the motion to
suppress. .,

The information indicates that Mr. Constance was alleged to have

contacted some individuals to solicit a serlous violent crime and that

when confronted about that that he indicated that not only denied
that that had occurred but also denied that or indicated that the

14
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people who were accusing him had problems, that they had motive,
reasons to be lying about him.

Then another person comes in and says, he solicited me on a
separate occaslon, and the person that's making this report is
someone[Js whose veracity could also be challenged.

And so the police considered whether it would be a good Idea to just
simply go with a he—said, he-said sort of a thing or whether there
should be some way to try to independently verify whether any of
the three people accusing Mr. Constance were, in fact, telling the
truth, and they perceived that the best way to do that or one way to
do that would be to conduct an investigation where they didn't have
to rely on the word of any of the accusers, that one of the accusers
could make a contact with Mr. Constance and Mr. Constance would
either make additional incriminating statements that couid be verified
by third parties or would not make such statements, which perhaps
would indicate that the three people were, including Mr. Castellanos,
were not telling the truth.

That'§ a perfectly acceptable way to proceed.

And that there was certalnly danger involved other than the danger

that's inherent in all undercover investigations. This is not a

situation where the police said, Well, every time there's an

undercover investigation we should be allowed to record or transmit.

They indicated because Mr. Constance’s past allegations of violent

behavior and the fact that they were investigating a crime which

indicated he was trying to solicit other people to commit violent acts,
that there was more than the normal danger involved.

A number of witnesses testified at trial on behalf of the State, including
Detective O*Mara, Detective Hess, Officer Schubach, Michael Spry, Jordan
Spry, Koncds, Castellanos and Brown. The recorded télepho‘ne conversations
between Constance and Castellanos were admitted into evidence and played
for the jury.

The qefense argued that Michael Spry, Jordan Spry, Castellanos, and

Brown were:not credible. The defense also claimed that when Constance is

15
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mad, he is p'rone to say things that he does not mean. Constance's sister
tostified thathonstanoe has a tendency to exaggerate. Constance did not
testify. | |

The jury convicted Constance as charged of three counts of solicitation to
commit mur@er in the first degree and one count of solicitation to commit assault
in the seoonli degree. Constance only appeals the conviction of solicitation of
Castellanos.to commit murder in the first degree, count 3.

ANALYSIS

Constance contends the court erred in denying his motion to suppress
the recorded telephone conversations with Castellanos. Constance asserts that
because thé_application to intercept and record the conversations contains
“bollerpiate™ justifications, the application does not comply with the man&atory
requirement under RCW 9..73.1 30(3)Xf) to set forth particular facts showing that
other normal investigative procedures were tried, appear unlikely to succeed, or
were too daﬁgemus to employ.

Washington’s privacy act, chapter 9.73 RCW, prohibits the interception
and recording of private communications and conversations without the consent
of ali parties. RCW 9.73.030(1)a) provides in pertinent part:

Except as otherwise provided in this chapter, it shall be uniawful

... to intercept or record ... [pJrivate communication transmitted

by telephone ... between two or more individuals ... without first

obtaining the consent of all the participants In the

communication.

information obtained in violation of RCW 9.73.030 is inadmissible. Under

RCW 9.73.050,
: 16
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[a]ny information obtained in violation of RCW 9.73.030 or
pursuant to any order issued under the provisions of RCW
9.73.040 shall be inadmissible in any civil or criminal case in all
courts of general or limited jurisdiction in this state. . . .

RCW 9.73.090 sets forth a number of exceptions to the prohibition
“against the Ihterception and recording and the admission of communications.
RCW 9.73.090(2) allows the police to intercept and record communications if
one party consents, there Is probable cause that the nonconsenting party “has
committed, is engaged in, or is about to commit a felony,” and a judge
authorizes interception and recording. RCW 9.73.090 provides in pertinent part:

The provisions of RCW 9.73.030 through 9.73.080 shall not apply
to police, fire, emergency medical service, emergency
communication center, and poison center personnel in the following
instances:

(2) 1t shail not be unlawful for a law enforcement officer acting In
the performance of the officer’s official dutles to Intercept, record, or
disclose an oral communication or conversation where the officer is
a party to the communication or conversation or one of the parties
to the communication or conversation has given prior consent to
the interception, recording, or disclosure: PROVIDED, That prior to
the interception, transmission, or recording the officer shall obtaln
written or telephonic authorization from a judge or magistrate, who
shall approve the interception, recording, or disclosure of
communications or conversations with a nonconsenting party for a
reasonable and specified period of time, if there is probable cause
to believe that the nonconsenting party has committed, is engaged
in, or is about to commit a felony . . ..

(3) Communications or conversations authorized to be
intercepted, recorded, or disclosed by this section shail not be
inadmissible under RCW 9.73.050.

The application for court approval to intercept and record
communications under RCW 9.73.090(2) must meet the requirements of RCW
9.73.130. Ufnder RCW 9.73.130, the appllcatiori must contaln a “particular

17
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statement of the facts” justifying interception and recording, Including a
statement of probable cause, detailed information conceming the offense, the
necessity to;"‘interoept and record, and facts shdwlng that other investigative
procedures have been tried, are unlikely to succeed, or are too dangerous to
employ. RQW 9.73.130 provides in pertinent part:

Recording private communications—Authorization—Application for,
contents.

Each application for an authorization to record communications
or conversations pursuant to RCW 9.73.080 as now or hereafter
amended shall be made in writing upon oath or affirmation and shall
state:

(1) The authority of the applicant to make such application;

(2) The identity and qualifications of the Investigative or law
enforcement officers or agency for whom the authority to record a
communication or conversation is sought and the Identity of whoever
authorized the application;

(3) A particular statement of the facts relied upon by the applicant
to justify his belief that an authorization should be issued, including:

(a) The identity of the particular person, if known, committing the
offense and whose communications or conversations are to be
recorded;

(b) The details as to the particular offense that has been, is
being, or is about to be committed;

(c) The particular type of communication or conversation to be
recorded and a showing that there is probable cause to believe such
communication will be communicated on the wire communication
facility Involved or at the particular place where the oral
communication is to be recorded;

(d) The character and location of the particular wire
communication facilities involved or the particular place where the
oral communication is to be recorded;

(e) A statement of the period of time for which the recording Is
required to be maintained, if the character of the investigation is
such that the authorization for recording should not automatically
terminate when the described type of communication or
convarsation has been first obtained, a particular statement of facts
establishing probable cause to believe that additional
communications of the same type will occur thereafter;

(f) A particular statement of facts showing that other normal
investigative procedures with respect to the offense have been tried

18
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and have failed or reasonably appear to be unlikely to succeed if
tried or to be too dangerous to employ.

Relying on State v. Manning, 81 Wn. App. 714, 718, 915 P.2d 1162
(1996), Con";fstance argues that because the application uses bollerpiate
justiﬁcations.. it violates the requirement of RCW 9.73.130(3)f) to provide a
particular stgtement of facts showing that other normal investigative procedures
were tried or appear reasonably unlikely to succeed.

We révlew the court's decision authorizing the interception and recording
of communications to determine whether the facts set forth in the application
“are minimally adequate” to support the court order. State v. Johnson, 125 Wn.
App. 443, 455, 105 P.3d 85 (2005). RCW 9.73.130(3)(f) requires “something
less than a éhowing of absolute necessity to record to acquire or preserve
evidence.” State v. Platz, 33 Wn. App. 345, 349, 655 P.2d 710 (1982). In
determining '::whether to authorize the interception and recording of
communications, the judge “has considerable discretion to determine whether
the statutory, safeguards have been satisfied." Johnson, 125 Wn. App. at 455.

_M_grﬂr_\,g does not support the premise of Constance’s argument that if
an applicatic;n contains boilerplate justifications, the decision to authorize
interception and recording of communications under RCW 9.73.090, violates the
requirements of RCW 9.73.130(3)(f).

In _MMQ the court authorized the police to intercept and record

conversations between a confidential informant and a suspected drug dealer.
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Manning, 81 Wn. App. at 717. The application to intercept and record relled on
a number of justifications Including:

The anticipated conversations were of primary importance to the
investigation. Interception and recording wouki avold a ‘one-on-
one swearing contest as to who said what, provide uncontroverted
evidence of Manning's criminal intent, minimize factual confuslon,
and rebut anticlpated allegations of entrapment. The application
stated, ‘[nJo more reliable evidence of the communications or
conversations is available than a recording, or recordings, of the
actual conversations. The spoken words are themselves the best
evidence of criminal intent. No other investigative method is
capable of capturing these words In such clear and admissible
evidentiary form." In further justification, the application averred it
was necessary 'to intercept and record conversations at the earliest
stage of case development to maintain the Integrity and proper
direction of the investigator.’

Manning, 81 Wn. App. at 720.

Wae decided that the justifications in Manning were contrary to the
statutory mandate to provide a particular statement of facts, and “appear to
have beoom"e boilerplate in applications under the Privacy Act,” contrary to the
requirement under RCW 9.73.130(f). Manning, 81 Wn. App. at 720, We held
that an application to intercept and record communications cannot rely on
boilerplate sttiﬂcations alone, and emphasized that the critical inquiry Is to
determine w_hether the application shows that the police gave “serious
consideratiqﬁ to other methods" and explain why those methods are
inadequate. Manning, 81 Wn. App. at 720.

Boilerplate is antithetical to the statute's particularity requirement
set forth in RCW 9.73.130(3)Xf). The requirement for a ‘particular
statement of facts' reflects the Legislature's desire to allow
electronic surveillance under certaln circumstances but not to

endorse it as routine procedure. Before resorting to an application
under RCW 9.73.130, the police must either try, or give serious
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consideration to, other methods and expiain to the issuing judge
why those other methods are inadequate in the particular case.
[Footnote omitted] This is the critical inquiry to which the issuing
judge and the trial judge must give their attention when reviewing
an application. -
Manning, 81 Wn. App. at 720. Consequently, an application that contains
“nothing moﬁ than general bollerplate” undermines and vlolafes the intent and
the language of RCW 9.73.130(3)(f) to set forth particular facts showing normal
investigative methods were tried or appear uniikely to suooeed. Manning, 81
Wn. App. at 721. |

Nonetheless, we concluded that the application in Manning was
“minimally adequate” because it contained more than general boilerplate
justiﬂcation§. The application stated that the defendant was the target of a
previous inclg}ncluslve investigation, was known to be armed and dangerous,
and that using an undercover officer without the protection of a transmitter
would be unlikely to succeed because of the risk to the officer. Manning, 81
Wn. App. at 721-22.

Here, Constance argues that the application violates RCW 9.73.130(3)()
because it ohly relies on boilerplate justifications and does not set forth
particular facts showing that other investigative procedures were tried or appear
“unlikely to succeed if tried or to be too dangerous to employ.” In support of his
argument, Constance points to statements in the application that are similar to
the boilerplate justifications criticized in Manning — that a recording was the

best way to verify the conversation, that recorded conversations were critical to

later evaluation of the witnesses, that a recording would avoid “a one-on-one
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swearing contest™ and would rebut an entrapment defense, along with the
stated need to monitor the safety of the undemo:rer officer.

Contrary to Constance's argument, the decision in Manning does not -
prohibit the use of boilerplate language altogether. Here, as In Manning, the
application does not rely only on general boilerplate justifications to show that
the police gave serious consideration to other normal investigative techniques.
The application explains why normal investigative methods were inadequate
and unlikely to succeed or too dangerous to employ. The application states in
pertinent part:

Normal investigative techniques are unlikely to succeed If
tried and are too dangerous to try. Castellanos was In contact
with Constance as the two shared a jall cell over the weekend.
Outside the above described investigative operation, involving
the murder of Constance's ex-wife, Constance has not
requested to meet Castellanos’ ‘hit man.' The idea of arresting
Constance in hopes he will admit his intent to hire a hit-man to
murder his ex-wife Is unlikely. Even if Constance did divuige
his desire to have his ex-wife murdered, that alone may not
suppart his prosecution for Solicitation to Commit Murder In the
First Degree and Criminal Conspiracy. in the meantime, as
Constance has demonstrated, he may be soliciting other
individuals to murder his ex-wife. | believe time Is of the
essencs, as Constance is out of jall and may be soliciting:
another person, or persons, to murder his wife. The
statements made by Castellanos and the swom testify made
under oath by Jordon and Michael Spry support my belief.

The applicafion also describes the unsuccessful previous attempt to question
Constance about the threat to kill Koncos that he made to Jordan Spry. When
the police asked Constance about the reported threat to kill Koncos, he flatly

denied making any such threat.

22



No. 63903-0-1/23

Moreover, in deciding whether to authorize interception and recording,
the court must take into account the nature of the crime and the inherent
difficulties in proving the crime. State v. Kichinko, 26 Wn. App. 304, 311, 613
P.2d 792 (1_980); State v. Lopez, 70 Wn. App. 259, 267, 856 P.2d 390 (1993).
Interception and recording is appropriate if proof of knowledge is an element of
the crime. State v. Porter, 98 Wn. App. 631, 636, 990 P.2d 460 (1999).

Here, as the application correctly states, the crime of solicitation to
commit murder in the first degree requires proof of intent.

[lindependent verification of his statements Is necessary to help

prove he was solicited. A recording of statements between

Castellanos and Constance will be the best way to verify

Castellanos[’] statements.

Further, because of the nature of the crime, a recording of all

of the conversations is appropriate and helpful to prove that the

scheme originates in the mind of Constance and that he is not

entrapped into committing the crime.

Solicitation to commit murder is an anticipatory offense that réquires

proof of a person’s “intent to promote or facilitate” a crime. State v. Vamell, 162

Wn.2d 165, 169, 170 P.2d 24 (2007), RCW 8A.28.030(1). A person is guilty of
the offense without regard to whether the criminal act is completed. Vamell,
162 Wn.2d at 169. RCW 9A.28.030(1) requires only that the solicitation
occurs—that a person offers money or something of vaiue to another person to
commit a crime. Vamell, 162 Wn.2d at 169.

The abpllcation also explains the need to monitor the undercover officer
for safety reasons. “It would be unsafe for Detective Hess to meet with

Constance without audio and video capability so that “other investigators can
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monitor the 'meetlngs and ensure the ability to respond quickly if anything goes
wrong.” The application states that because the undercover officer would not
always be in close proximity to the police protection teams, “[t}he only way to
monitor the safety of the officer is through the use of transmitted conversation.”

We conclude the application sets forth facts that are more than adequate
to meet the étatutory requirements and support the court's determination that
“normal investigative procedures with respect to the offense have been tried
and failed or reasonably appear to be unlikely to succeed if tried or to be too
dangerous to empioy.” RCW 8.73.130(3)(f).

Constance also argues that the police reports submitted with the
application do not support the characterization of him as a violent criminal. The
application states:

[T]he investigative plan described above, If successful, is

anticlpated to result in the arrest and prosecution of a habitual

domestic violence offender and violent ex-con . . ..

Constance's interactions with his ex-wife and his criminal history

show him to be an active and elusive criminal who has been

engaged in criminal activity for quite some time. He is therefore

not likely to speak about his criminal activity or to participate in the

planried murder of his ex-wife if he thinks non-participant

witnesses are in a position to overhear his conversations.

The police reports Indicate that Constance was a suspect in a number of
domestic viqlence assaults and violated the protection order against Koncos

eleven timesi over the previous three years. While Constance contends that

many of these incidents were minor or were instigated by Koncos, he ignores
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the most recent police reports describing the falled attempt to abduct his son
and the violent assault.of Koncos, and the threat to kill her.

Because the application to intercept and record the communications
between Constance and Castellanos meets the requirements of RCW 9.73.130,
the court did not err in denying the motion to suppress. We affirm the conviction

of solicitation to commit murder In the first degree as charged in count 3.°

200 ard G OK~

WE CONCUR:

() Eeas

® We deny Constance's request to consider the information he submitted in support of his
CrR 7.8 motiori for relief from judgment without prejudice to his right to pursue post conviction
relief. State v. McFarland, 127 Wn.2d 322, 338, 899 P.2d 1251 (1995). We also conclude that
the other arguments raised in his statement of additional grounds are without merit.
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q sherry Farkar, Clerk

Clark County

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 07-1-00843-8
)
Vs. ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW
DINO J. CONSTANCE.,, ) AND ORDER GRANTING
) EVIDENTIARY HEARING
)
)
)
)

ON LIMITED ISSUES

Defendant.
[CLERK’S ACTION
REQUIRED)]

This matter came on regularly for hearing before the undersigned judge of the
above-entitled court, on the motion.of the defendant, Dino Constance, for relief from
judgment pursuant to CrR 7.8 (b). The court has reviewed the following materials with
respect to the motion:

1) Defendant’s motion and brief in support of motion for relief from
judgment (CrR 7.8), received by the assigned judge April 7, 2009;

2) “Recorded Proceedings,” received April 7, 2009;

3) “Summary of Exhibits,” with Affidavit of Authenticity and 39 attached

exhibits, received April 7, 2009;
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4) Affidavit in Support of Motion for Relief from Judgment (Dino
Constance), received April 7, 2009;

5) Affidavit in Support of Motion for Relief from Judgment (Alexa
Constance-Saxon), received April 7, 2009;

6) Correspondence from the defendant to the court dated March 25, 2009,
and April 2, 2009, and received April 7, 2009;

7) Letter from the defendant to the court stating corrections to brief, dated
April 12, 2009, and received April 14, 2009;

8) Letter from the defendant to the court requesting evidentiary hearing,
dated April 13, 2009, and received April 15, 2009,

9 Letter from the defendant to the court stating corrections to brief, dated
April 19, 2009, and received April 22, 2009;

10)  Response to 7.8 Motion, filed April 20, 2009;

11)  Defendant’s Reply to State’s Response to 7.8 Motion, dated April 22,
2009, and received April 30, 2009; and

12)  Letter from the defendant to the court requesting status, dated May 13,
2009, aﬁd received May 18, 2009.

These materials have been filed with the court. The court also reviewed the
records and files herein, Ba_sed upon this review, fhe court makes the following:

FINDINGS OF FACT

1. The defendant, Dino Constance, was charged with three counts of

Solicitation to Commit Murder in the First Degree, and one count of Solicitation to

Commit Assault in the Second Degree. Constance was represented by attorney Brian
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Walker from September 17, 2007, through March 28, 2008. F ollowing Walker’s
appointment, Constance’s trial was continued to allow an evaluation of the defendant’s
competence, to consider pretrial suppression motions, and to allow counsel additional
time to prepare.

2. Prior to trial, the defendant moved to sever the trial of Counts I and II
from the trial of Counts IIl and IV. The defendant also moved to suppress recorded
conversations between Constance and Ricci Castellanos, related to the solicitation of
Castellanos to murder Jean Koncos. The motion was based upon alleged violations of
CrR 3.6 and RCW 9.73. These motions were heard and denied on February 13, 2008.
The court also dealt with other pretrial motions and discovery issues at this hearing.

3. The case was tried to a jury between February 25-28, 2008. The
defendant did not seek a continuance of the trial date. Prior to trial, the court heard and
decided a number of motions in limine filed by defendant’s counsel. The court granted
most of these motions, including motions to exclude reference to other prior wrongs or
acts alleged to have been committed by the defendant.

4. | Constance moved to present habit evidence through the testimony of
Alexa Saxon and Michael Phillips. The defendant asserted that both would testify “as to
Constance’s routine, reflexive reaction to anger, frustratign and stress by describing in
great and lengthy detail how he intends to get revenge.” The defense ultimately did not
call Phillips as a witness. The court heard an offer of proof regarding Saxon’s testimony,
and ruled that the proffered evidence was not admissible as proof of habit.

5. The defendant’s counsel cross-examined the State’s chief witnesses,

including Koncos, Jordan Spry and Michael Spry. Counsel elicited prior inconsistent
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statements by the witnesses, and highlighted factual inconsistencies between their
respective testimonies. Wélkér also called six witnesses during the defendant’s case.
The defendant did not testify.

6. On February 28, 2008, the jury found Constance guilty of three counts of
Solicitation to Commit Murder in the First Degree and one count of Solicitation to
Commit Assault in the Second Degree as charged. On March 19, 2008, the defendant
filed a motion for arrest of judgment, which noted inconsistencies between Koncos and
Jordan and Michael Spry concerning when the Sprys had first warned Koncos that
Constance wanted to have her harmed or killed. Constance submitted a revised
declaration in support of the motion, asserting that this inconsistent testimony proved that
these witnesses had perjured themselves, and had conspired together concerning these
false statements. The defendant argued that there was insufficient credible evidence to
convict him of the crimes charged in Counts [ or II. The court heard and denied the
motion on March 28, 2008.

7. The court entered judgment and sentence, based on the jury’s verdicts, on
March 28, 2008. The defendant was sentenced within the applicable standard range for
each offense. On April 3, 2008, Constance filed a notice of appeal. That appeal is
currently pending before the Court of Appeals, Division II, under Docket No. 37576-1-IL.

8. On April 7, 2009, the court received the defendant’s motion for relief from
judgment (CrR 7.8), and accompanying materials. The asserted grounds for the motion
are (a) irregularity in obtaining the judgment, based upon the use of the perjured
testimony of Jean Koncos, Jordan Spry and Michael Spry; (b) ineffective assistance of

trial counsel, based upon Walker’s trial tactics, failure to adequately prepare for trial,
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failure to call witnesses and his refusal to allow the defendant to testify on his own
behalf; and (c) the discovery of an affidavit filed on Constance’s behalf by James Castner
in a Clark County domestic relations file, and the potential use of this affidavit, or the
testimony of Castner, as evidence for the defendant in this case.

9. The documents attached to the defendant’s motion in support of asserted
ground (a), and the records and files herein, do not support his assertion that relief should
be granted. Inconsistent statements by a witness, and inconsistencies between witnesses,
are not uncommon at trial, and do not prove either perjury or conspiracy. The jury was
presented with evidence of inconsistency, and other asserted bases for disbelieving the
State’s witnesses. The jury is the sole judge of witness credibility.

©10.  Resolution of asserted ground (a) of the defendant’s motion does not
require a facfual hearing. The information concerning the inconsistent testimony of the
witnesses was presented at trial, and was also argued as the basis for the defendant’s
motion for arrest of judgment. This information is contained in the record of proceedings
before the trial court.

11.  The documents attached to the defendant’s motion in support of asserted
ground (b), and the records and files herein, do not support his assertion that relief should
be granted. Most of the defendant’s complaints against his trial attorney are either
disagreements with tactical decis'ions, or disagreements with the court’s rulings on
motions. Neither are appropriate grounds for relief on the basis of ineffective assistance
of counsel, Howeyer, as to two issues discussed below, the court cannot determine

whether the defendant has stated adequate grounds for relief from judgment.
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12. Resolution of asserted ground (b) of the defendant’s motion requires a
factual hearing on two issues. First, the defendant has asserted that defense counsel
neglected to call certain available witnesses who could l‘lave‘provided favorable
testimony on the defendant’s behalf. Second, the defendant contends that defense
counsel actively prevented him from exercising his right to testify on his own behalf.
Neither of these issues can be decided by reference to the record, and an evidentiary
hearing on these two assertions is necessary. The remaining allegations of ineffective
assistance of counsel contained in asserted ground (b) can be resolved by reference to the
recbrd, and do not require a factual hearing.

13.  The documents attached to the defendant’s motion in support of asserted
gomd (c), and the recordg and files herein, do not support his assertion that relief should
be granted. Prior to trial, Constance knew of Castner’s affidavit, and the availability of
Castner to testify as a witness for the defense. This evidence is not “newly discovered,”
and does not justify reversal of the defendant’s convictions. .

14. Resolution of asserted ground (c) of the defendant’s motion does not
require a factual hearing. Constance has not presented any basis for a finding that
Castner’s testimony was unknown, or unavailable to him, prior to trial.

Based upon the foregoing Findings of Fact, the court enters the following
Conclusions of Law: | |

CONCLUSIONS OF LAW
1. This defendant’s motion for relief from the judgment and sentence is made

pursuant to CrR 7.8.
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2. The motion is not time barred by RCW 10.73.090, and is timely pursuant
to the requirements of CrR 7.8 (b).

3. The defendant has not made a substantial showing that he is entitled to
relief.

4, Resolution of two issues concerning asserted ground (b) of the defendant’s
- motion will require a factual hearing. Resolution of all other grounds asserted in the
defendant’s motion will not require a factual hearing.

Based on the foregoing Findings of Fact and Conclusions of Law, and the court
being fully advised, now, therefore, it is hereby ORDERED, ADJUDGED and
DECREED as follows:

ORDER

1. The defendant’s request for an evidentiary hearing on asserted ground (b)
of his motion for relief from judgment is granted, limited to the following issues: (A)
whether defendant’s trial counsel actively prevented the defendant from exercising his
right to testify on his own behalf at trial; and (B) whether the defendant received
ineffective assistance of counsel, based upon trial counsel’s failure to ¢all available
witnesses favorable to the defendant, under circumstances which warrant & new trial.
The defendant’s motion for an evidentiary hearing on all other grounds asserted in the
motion for relief from judgment is denied.

2. This matter is scheduled for review on Tuesday, June 23, 2009, at 9:00
am, on the court’s arraignment docket. The State shall arrange for the transport of the
defendant to Clark County for this review. At the review, the court will appoint counsel

to represent the defendant concerning the issues before the court. The court will also
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enter an order fixing a date and time for the evidentiary hearing and directing the State to
show cause why the relief requested, with regard to the evidentiary issues described
above, should not be granted, as required by CrR 7.8 (c)(3).

3. All other grounds asserted in the motion for relief from judgment are
reserved, pendin.g further order of the court. If the court determines, following the
evidentiary hearing, that relief should be granted, the parties will comply with the
requirements of RAP 7.2 (e). If the court denies relief following the evidentiary hearing,
the remainder of the defendant’s motion’ for relief from judgment will be transferred to
the Court of Ai)peals, Division II, for consideration as a bersonal restraint petition,
pursuant to CrR 7.8 (c) (2).

4, The Clerk of the Court shall mail a copy of this order to the defendant and

to the assigned deputy prosecuting attorney, as notice of the hearing date and time.

Crl 2o

Judge Robert A. Lewis

Dated this 20™ day of May, 2009.
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I certify under penalty of perjury under the laws of the State of Washington that on this
date I sent a copy of this Findings of Fact and Conclusions of Law and Order Granting
Evidentiary hearing on Limited Issues to the parties addressed below, by regular mail:

Dino Constance

DOC 317289 HOUSING B-10

CLALLAM BAY CORRECNTIONS CENTER
1830 EAGLE CREST WAY

CLALLAM BAY, WA 98326-9723

Tony Golik

Deputy Prosecuting Attorney
PO BOX 5000

Vancouver, WA 98666-5000

Da£ed: S_/ Loy et Signed: M DQA

Judicial Adsistant, Supenor Court #9
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Sherry W. Parker, Clark
Clark County

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

Plaintiff, NO. 07-1-00843-8
FINDINGS OF FACT AND
CONCLUSIONS OF LAWY,
AND ORDER DISMISSING
ISSUES AND
TRANSFERRING MOTION
FOR RELIEF FROM
JUDGMENT TO COURT
OF APPEALS, DIVISIONII

VS. -

DINO J. CONSTANCE,,
Defendant.

[CLERK’S ACTION REQUIRED]
This matter came on regularly for a factual hearing before the undersigned judge

of the above-entitled court on September 11 and 14, 2009, on the motion of the

defendant, Dino Constance, for relief from judgment pursuant to CrR 7.8 (b). The

defendant was present, and represented by and through his attorney, Edward Dunkerly.

The State of Washington was represented by and through deputy prosecuting attorney

Anthony Golik.

The court has reviewed the following materials with respect to the motion:
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1) Defendant’s motion and brief in support of motion for relief from
judgment (CrR 7.8), received by the assigned judge April 7, 2009;

2) “Recorded Proceedings,” received April 7, 2009;

3 “Summary of Exhibits,” with Affidavit of Authenticity and 39 attached
exhibits, received April 7, 2009,

4) Affidavit in Support of Motion for Relief from Judgment (Dino
Constance), received April 7, 2009;

5) Affidavit in Support of Motion for Relief from Judgment (Alexa
Constance-Saxon), received April 7, 2009;

6) Correspondence from the defendant to the court dated March 25, 2009,
and April 2, 2009, and received April 7, 2009;

I)] Letter from the defendant to the court stating corrections to brief, dated
April 12, 2009, and received April 14, 2009;

8) Letter from the defendant to the court requesting evidentiary hearing,
dated April '13’ 2009, and received April 15, 2009;

9 Letter from the defendant to the court stating corrections to brief, dated
April 19, 2009, and received April 22, 2009;

10)  Response to 7.8 Motion, filed April 20, 2009;

11)  Defendant’s Reply to State’s Response to 7.8 Motion, dated April 22,
2009, and received April 30, 2009;

12)  Letter from tile defendant to the court requesting status, dated May 13,
2009, and received May 18, 2009,

13) Motion for Franks hearing, filed May 21, 2009;

Page 2 of 11 — Findings of Fact, Conclusions of Law, and
Order Dismissing Issues and Transferring Motion
For Relief from Judgment to Court Of Appeals



14)  Affidavit in support of motion for Franks hearing, filed June 2, 2009;

15)  Motion for Modification of Findings of Fact and limits on Evidentiary
Hearing, filed June 8, 2009; |

16)  Addendum to Motion for Relief from Judgment, filed June 9, 2009; and

17)  Exhibit 25 of Constance’s Exhibits to Motion for Relief from Judgment,
filed August 13, 2009.

These materials have been filed with the court.

On May 21, 2009, the court ordered a factual hearing in this matter, limited to two
specific issues raised in the defendant’s Motion for Relief from Judgment. Although the
court entered findings of fact and conclusions of law with regard to the remaining issues
raised in the motion, the court reserved action on these issues, pending the outcome of the
evidentiary hearing. The defendant was ordered returned to Clark County, Washington,
for purposes of the hearing. On May 21, 2009, the court denied the defendant’s motion
for a Franks hearing, and the defendant’s motion for bail pending appeal.

On September 11, 2009, the defendant and his counsel asserted on the record that
the defendant wished to withdraw all issues raised in the motion for relief from judgment
from the court’s consideration, except for the issue of whether the defendant’s trial
counsel actively prevented the defenciant from exercising his right to testify on his own
behalf at trial. The court granted the defendant’s request to withdraw these issues. On
the remaining issue, the court heard the testimony of Spiro Constance, Ruth Constance,
Dino Constance and Brian Walker. The court also reviewed the records and files herein,

and considered the arguments of counsel.
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Based upon this review, and this court’s assessment of the credibility of the

testimony and evidence presented, the court makes the following:
FINDINGS OF FACT

1. The defendant, Dino Constance, was charged with three counts of
Solicitation to Commit Murder in the First Degree, and one count of Solicitation to
Commit Assault in the Second Degree. Constance was represented by his second
appointed attorney, Brian Walker, from September 17, 2007, through March 28, 2008.
Following Walker’s appointment, Constance’s trial was continued to allow an evaluation
of the defendant’s competence, to consider pretrial suppression motions, and to allow
counsel additional time to prepare.

2. Prior to tvrial, the defendant moved to sever the trial of Counts I and II
from the trial of Counts III and IV. The defendant also moved to suppress recorded
conversations between Constance and Ricci Castellanos, related to the solicitation of
Castellanos to murder Jean Koncos. The motion was based upon alleged violations of
CrR 3.6 and RCW 9.73. These motions were heard and denied on February 13, 2008.
The court also dealt with other pretrial motions and discovery issues at this hearing.'

3. The case was tried to a jury from February 25-28, 2008. The defendant
did not seek a continuance of the trial date. Prior to trial, the court heard and decided a
number of motions in limine filed by defendant’s counsel. The court granted most of
these motions, including motions to exclude reference to other prior wrongs or acts
alleged to have been committed by the defendant.

4, Before trial commenced, Constance planned to testify as a witness for the

defense. The defendant wanted to explain the meaning of his conversations with
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Castellanos, and to assert that his alleged solicitations of others to harm or kill Koncos
did not occur. Walker also believed that Constance would testify at trial, and prepared
his case based on the assumption that the defendant would take the stand.

5. During a number of meetings prior to trial, Walker and Constance
discussed areas to be covered in his direct testimony, and possible areas of concern
regarding his cross-examination. For example, Walker was concerned that Constance
would try to always have the “perfect answer”, and that the jury would not like the
defendant because of his demeanor. Walker expressed these concerns to Constance, but
did not tell him that he would not allow him to testify.

6. As Constance observed the court proceedings during trial, he began to
express reservations about testifying to Walker. The defendant and his counsel agreed
that most of the information Walker planned to use during his closing arguments could be
presented through the cross-examination of State witnesses, or the testimony of other
defense witnesses. Constance was also concerned about the areas of inquiry which would
be raised during his cross-examination. Because Walker had reservations about the
defendant’s demeanor while testifying, he did not urge or encourage Constance to testify.

7. Constance moved to present habit evidence through the testimony of
Alexa Saxon and Michael Phillips. The defendant asserted that both would testify “as to
Constance’s routine, reflexive reaction to anger, frustration and stress by describing in
great and lengthy detail how he intends to get revenge.” The defense ultimately did not
call Phillips as a witness. The court heard an offer of proof regarding Saxon’s testimony,

and ruled that the proffered evidence was not admissible as proof of habit.
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8. The defendant’s counsel cross-examined the State’s chief witnesses,
including Koncos, Jordan Spry and Michael Spry. He elicited prior inconsistent
statements by these witnesses, and highlighted factual inconsistencies between their
respective testimonies. Walker also called six witnesses during the defendant’s case.
Just before the final defense witness testified, Walker and Constance met alone for
approximately 20 minutes during a court recess. During this meeting, the defendant
advised Walker that he did not wish to testify. Walker rested his case without calling the
defendant. Counsel did not have Constance affirmatively state on the record that he had
chosen not to testify.

9. On February 28, 2008, the jury found Constance guilty of three counts of
Solicitation to Commit Murder in the First Degree and one count of Solicitation to
Commit Assault in the Second Degree as charged. On March 19, 2008, the defendant
filed a motion for arrest of judgment, which noted inconsistencies between Koncos and
Jordan and Michael Spry concerning when the Sprys had first warned Koncos that
Constance wanted to have her harmed or killed. Constance submitted a revised
declaration in support of the motion, asserting that this inconsistent testimony proved that
these witnesses had perjured themselves, and had conspired together concemning these
false statements. The defendant also argued that there was insufficient credible evidence
to convict him of the crimes charged in Couhts [ and II. The defendant did not assert in
this motion that he had been denied his right to testify at trial. The court heard and
denied the motion on March 28, 2008.

10.  The court entered judgment and sentence, based on the jury’s verdicts, on

March 28, 2008. The defendant was sentenced within the applicable standard range for

Page 6 of 11 — Findings of Fact, Conclusions of Law, and
Order Dismissing Issues and Transferring Motion
For Relief from Judgment to Court Of Appeals



each offense. On April 3, 2008, Constance filed a notice of appeal. That appeal is
currently pending before the Court of Appeals, Division I, under Docket No. 37576-1-I1.

1 1. On April 7, 2009, the court received the defendant’s motion for relief from
judgment (CrR 7.8), and accompanying materials. The asserted grounds for the motion
were (a) irregularity in obtaining the judgment, based upon the State’s knowing use of
the perjured testimony of Jean Koncos, Jordan Spry and Michael Spry; (b) ineffective
assistance of trial counsel, based upon Walker’s trial tactics, failure to adequately prepare
for trial, failure to call witnesses and his refusal to allow the defendant to testify on his
own behalf; and (c) the discovery of an affidavit filed on Constance’s behalf by James
Castner in a Clark County domestic relations file, and the potential use of this afﬁdayit,
or the testimony of Castner, as evidence for the defendant in this case.

12.  The documents attached to the defendant’s motion in support of asserted
ground (a), and the records and files heréin, do not support his assertion that relief should
be granted. Inconsistent statements by a witness, and inconsistencies between witnesses,
&e not uncommon at trial, and do not prove either perjury or conspiracy. The jury was
pfesented with evidence of inconsistency, and other asserted bases for disbelieving the
State’s witnesses. The jury is the sole judge of witness credibility.

13.  Resolution of asserted ground (a) of the defendant’s motion does not
require a factual hearing. The information concerning the inconsistent testimony of the
witnesses was presented at trial, and was also argued as the basis for the defendant’s
motion for arrest of judgment. This information is contained in the record of proceedings .

before the trial court.
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14. At the time of the evidentiary hearing on September 11, 2009, Constance
affirmatively withdrew asserted ground (a) as part of his motion for relief from judgment.
This portion of the motion will not be transferred to the Court of Appeals. This portion
of the motion should be dismissed.

15. The documents attached to the defendant’s motion in support of asserted
‘ ground (b), and the records and files herein, do not support his assertion that relief should
be granted. Most of the defendant’s complaints against his trial attorney are either
disagreements with tactical decisions, or disagreements with the court’s rulings on
motions. Neither are appropriate grounds for relief on the basis of ineffective assistance
of counsel. The record does not support the defendant’s contention that his counsel was
not willing to call available withesses to support his defense.

16.  Except for the factual issue of whether the defendant’s trial counsel
actually prevented him from testifying, resolution of the allegations of ineffective
assistance of counsel contained in asserted ground (b) can be resolved by reference to the
record, and do not require a factual hearing. The issue of whether the defendant received
ineffective assistance of counsel, based upon trial counsel’s failure to call available
witnesses favorable‘to the defense, would need to be resolved following a factual hearing.
That hearing was not conducted, because Constance affirmatively withdrew this asserted
ground for relief prior to the scheduled hearing.

17. At the time of the evidentiary hearing on September 11, 2009, Constance
affirmatively withdrew asserted ground (b) as part of his motion for relief from judgment,

except for the issue of whether the defendant’s trial counsel actually prevented him from
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testifying at trial. The remaining portions of the motion will not be transferred to the
Court of Appeals. These portions of the motion should be dismissed.

18.  The defendant’s trial counsel, Brian Walker, did not actually prevent Dino
Constance from testifying at trial. The defendant, after observing the trial and
considering his options, chose not to testify. Although Walker had expected that
Constance would testify, he accepted this decision, and rested his case without calling the
defendant.

19. Af the factual hearing, Constance testified that he had advised Walker for
months that he insisted on testifying, and had urged Walker to prepare him for cross-
examination. The defendant testified that counsel refused to call him as a witness, told
Constance that he planned to put on a case without his testimony, and advised the
defendant that he wduld be going to “Walla Walla” if he took the stand. Constance
asserted that he finally gave up on the idea of testifying, because Walker refused to
prepare him to take the stand. After listening to all of the testimony, and considering
both the defendant’s demeanor, and his history of advising the court when he was
dissatisfied with court proceedings, or the quality of his counsel’s representation, the
court does not find this version of events to be credible.

20.  The documents attached to the defendant’s motion in support of asserted
ground (c), and the records and files herein, do not support his assertion that relief should
be granted. Prior to trial, Constance knew of the Castner affidavit, and the availability of
Castner to testify as a witness for the defense. This evidence is not “newly discovered,”

and does not justify reversal of the defendant’s convictions.
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21. Resolution of asserted ground (c) of the defendant’s motion does not
require a factual hearing. Constance has not presented any basis for a finding that
Castner’s testimony was unknown, or unavailable to him, prior to trial.

22. At the time of the evidentiary hearing on September 11, 2009, Constance
affirmatively withdrew asserted ground (c) as part of his motion for relief from judgment.
This portion of the motion will not be transferred to the Court of Appeals. This portion
of the motion should be dismissed.

Based upon the foregoing Findings of Fact, the court enters the following
Conclusions of Law:

CONCLUSIONS OF LAW

1. The defendant’s motion for relief from the judgment and sentence is made
pursuant to CrR 7.8.

2. The motion is not time barred by RCW 10.73.090, and is timely pursuant
to the requirements of CrR 7.8 (b).

3. With one exception, all of the grounds asserted for relief from the
judgment and sentence have been affirmatively withdrawn by the defendant from court
consideration and should be dismissed.

4, The defendant has not established by a preponderance of the_ evidence that
his trial counsel actually prevented him from testifying. The credible evidence presented
at the factual hearing established that Dino Constance made a voluntary decision to
exercise his right to remain silent, and that he chose not to testify after consulting with

defense counsel.
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5. The defendant has not made a substantial showing that he is entitled to
relief from the judgment and sentence entered on March 28, 2008.

6. No other grounds for relief have been asserted in the defendant’s motion,
and a further factual hearing concerning this motion is not required.

Based on the foregoing Findings of Faét and Conclusions of Law, and the court
being fully advised, now, therefore, it is hereby ORDERED, ADJUDGED and
DECREED as follows:

ORDER

1. The defendant’s motion for relief from judgment, filed April 7, 2009, on
the asserted ground that defendant’s trial counsel actively prevented the defendant from
exercising his right té testify on his own behalf at trial, under circumstances which
warrant a new trial, is transferred to the Court of Appeals, Division II, for consideration
as a personal restraint petition.

2. The defendant’s motion for relief from judgment, filed April 7, 2009, on
all other grounds asserted in the motion, is dismissed.

3. The Clerk of the Court shall mail a copy of this order to the defendant,
Dino Constance, to the defendant’s appointed counsel, Edward Dunkerly, and to the
deputy prosecuting attorney, Anthony Golik.

Dated this 14" day of September, 2009.

Judge ilobert A. Lewis
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APPENDIX E

Order Amending Findings of Fact and Conclusions of Law, and
Order Dismissing Issues, and Denying Defendant’s Motion for
Relief from Judgment, Pursuant to CtR 7.8(c)(2)

Clark County No. 07-1-00843-8



FILED.
JOHAR -3 PHI2: 39

Sherré‘zrk county

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON'
FOR CLARK COUNTY

STATE OF WASHINGTON,

NO. 07-1-00843-8
Plaintiff,

Vvs.

DINO J. CONSTANCE, OF LAW, AND ORDER

DENYING DEFENDANT’S

MOTION FOR RELIEF FROM

JUDGMENT, PURSUANT TO
CIR 7.8(c)(2)

Defendant.

A o g B P

[Clerk’s Action R_equlred]

V. Porker. gtark .

ORDER AMENDING FINDINGS
OF FACT AND CONCLUSIONS

DISMISSING ISSUES, AND . .

This matter came on regularly before the undersigned judge of the above-entltled o

court on the order of the Court of Appeals, Division II, rejecting CrR 7.8(c)(2) transfer

The trial court has reviewed the order, and the records and files herein, and is fully

advised.

On September 14, 2009, the court issued its Findings of Fact and Conclusions of
Law, and Order Dismissing Issues and Transferring Motion for Relief from Judgmcnf to
Court of Appeals, Division II. The trial court determined that all of the grounds asserted

by the defendant in his Motion for Relief from Judgment, filed April 7, 2009, except for
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the asserted ground that defendant’s trial counsel actively prevented the defendant fro"m
exercising his right to testify in his own behalf at trial, under circumstances which
warranted a new trial, should be dismissed. The bz;sis for the dismissal was the
affirmative request of the defendant, and his counsel, that the matteré be withdrawn from'
the trial court’s consideration.

With regard to the rm@g asserted ground for relief, the tnal court conductéd- i
an evidentiary hearing on September 10 and 14, 2009. The trial court entered Find_ings of
Fact and Conclusions of Law, expressing the opinion that the motion was not well taken,
and that the defendant had not made a substantial showing that he was entitled to relief
from the judgment entered on March 28, 2008. The trial court did not, however, den& the
defendant’s motion for relief from judgment. The trial judge concludqd that he did no;t
have the authority to deny the motion for relief from judgment based upon the language
of CtR 7.8(c). Instead, the trial court believed that his sole authority was to enter
findings and conclusions with regard to the motion, and to transfer the case to the Cc;#n .
of Appeals for decision as a personal restraint petition. The order entered on Scﬁtémbcr .
14, 2009, reflects that belief. |

By order dated February 22, 2010, the Court of Appeals, Division II, rejécted the
CrR 7.8(c)(2) transfer. This order indicates that the trial court does have the authority to
deny the motion for relief from judgment, when an evidentiary hearing on the motion has;
been conducted. Further, the Court of Appeals concluded that the trial court’s actior; was
an effective denial of the motion. The trial court’s order should be corrected, to reflect

the Court of Appeals’ conclusion.
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Based on the foregoing, it is hereby ORDERED, ADJUDGED and DECREED as

follows: . |

" 1. Paragraph 1 of the “Order” section of the Findings of Fact, Conclusions of
Law, and Order Dismissing Issues and Transferring Motion for Relief from Judgment to
Court of Appeals, Division II, entered by the court on September 14, 2009, shall be
amended to read as follows:

“1. The defendant’s motion for relief from judgment, filed April 7, 2009,

on the asserted ground that defendant’s trial counsel actively prevented the

defendant from exercising his right to testify on his own behalf at trial,

under circumstances which warrant a new trial, is denied.”

2. The title of the Findings of Fact, Conclusions of Law, and Order Dismissing
Issues and Transferring Motion for Relief from Judgment to Court of Appeals, Division
11, filed September 14, 2009, is amended to read as follows:

“Findings of Fact and Conclusions of Law, and Order Dismissing Issues

and Denying Motion for Relief from Judgment [Clerk’s Action

Required).”

3. Except as expressly amended above, the court’s previous Findings, Conclusion
and Order, entered on September 14, 2009, is affirmed, and shall be and remain in full
force and effect.

4. The Clerk of the Court shall mail a copy of this order to the defendant, Dino
Constance, to the defendant’s appointed counsel, Edward Dunkerly, to the defendant’s
counsel on appeal, Neil Fox, to the deputy prosecuting attorney, Anthony Golik, and to

the appellate deputy prosecuting attorney, Michael Kinnie.

Judge Robert A. Lewis -

Dated this 1* day of March, 2010.
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APPENDIX F

Letter from Defendant to Judge, received August 25, 2008
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State of Washlngton vs 00 JSTAL EC
: defendant

A oq wns.flled by the defendant in the above listed.case on g-25-Q 06 &

And is héing forwarded to Dept # ‘? . Please indicate below what type of action is

Tobe taken regardlng this motion. £D Depaty Clerk,

' Asslgned Department will respond with 2 letter to the defendant.

= The Clerk is directed to note the motion for hearing on this court’s next
+ * criminal docket date at 9:00 AM/1:30 PM

The defendant may cite this motion to the Probation Violation docket.

5 No action is to be taken.

. i _ A copy of the motion is being seat to the Prosecuting Attorney for their
response.
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APPENDIX G

Letter from Defendant to Judge, received November 24, 2008
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APPENDIX H

Letters to Judge, filed March 28, 2008
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- IN THE SUPERIOR COURT OF THE STATE OF WASHTNGTON IN AND
FOR THE COUNTY OF CLARK

STATE OF WASHINGTON, No. 0 7~/ -008 43 A’
Plaintiff,

AL

. Defendant. o B | .
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. Judge Lewis, o N | ﬁ’7’/7908//5-*5/ i

| fesi compelled to write this letter to you and emplore you to read it as it is pertinent to my son's case, namely the
"Extenduating Circumstances” you did not hear at my son's tial that caused him to say things resulting in such. -
horrific charges and {o his remaining in “the hole" for 10 months. - : R
T will try to explain why he said the things he said and the reasons for such behavior so that you can understand
and perhaps feel you can give him a lesser sentence. | hope you will read my letter and give some thought to
these exterduation circuinstance. | feel that if you had allowed more of the motions and testimony that his -
attomey tried ta get admitted his trial would have been more aquitable and probably would have lasted three
weeks rather than three days. in California, extenduating circumstances would have effected his trial in & positive
way for Dino which would also lessen his santence. L N . N -
From the beginning we all realized his wife, Jean Koncos, saw a good thing, financially, in hooking upwithour
son. The fact that she deliberatly got pregnant, without my son's knlowledge, is one of many deceptive things she
did. Dino did too much bragging about his income and about our comfortable Iifestyle. G C
Dino believed she truly loved him and wanted to be a part of our family. So much s that he rented a house in WA
big enough for he and Jean and her 2 other children.... They both signed the lease but when she first took off hs
- got stuck with all the rent. He spent all of his savings to pay for litigation she was going through to try to get

custody of her 2 ather children. When the relationship went bad between the two of them, she took off to another
state so that she could have thsir baby and sign something saying she did not know who the father was. This
was the first terror she imposed on our son. We paid for detectives to find her before giving birth. She retumed

~ . hed the baby and then took off for her adoptive parents when the baby was one week old. Her parents would not -

“let her sigy beyond two weeks, - o o '
She returmed again, they fought, and child protective services placed our grandson into foster care for 4 months
until they both decided to try and mend their relationship and they maried to get the baby out of foster care. Not -
.. much later they broke up agsin and she had a restraining order placed on Dino.....he broks the-order by phoning =~

her trying to makeup so that they could glve their son stability and family. She had him arrested but the message -
he had left on her cell phone pleading with her to work at the marriage and not Jose the baby again was listened
to by the judge presiding over their first divorce hearing and he did not go any farther with the violation of a no
contact order, ' ' : _ . :
The custody batfie began and there are 8 volumes on this fight He was so worried about losing the baby that he
was unabie to work very much. Jean moved in with her old boy friend, a nigerian, who she had filed a complaint
on previously and had a restraining order on him and had him legally removed for being bad to her and a bad _
influence on her other children. Of course, sil the bills incurred while Dino and she were together, she stuck Dino -
with. She knew the code to Dino's bank account so she took It all without his consent. .
She lied to the court about an incident that occurred early on in their relationaship where when they had gone -
boating on Dino's boat with her other children she ssid Dino had pushed her son into the water when he wouldnt
mind his mother about sorething. Another time she reported Dino had spanked her daughter for ieaving the gate
open so that his beloved dog could have gottan out and been run over. That she cried for 8 hours.....later on she
laughed and admitted to Dino and an atiomey friend of Dino's that she had lied about the incident. She told herex . -
about this, even though it was a lie 50 he blamed Dino and used it to gst custody of his and Jean's children. Jean
was constantly ranting about her husband's wife, Athena Paradise, whom she had had a sexual affair with and
brought home to her marraiage bed, how she was the reason for the whole custady battle...after listening about
her over and ovar again for approximately 11/2 years, he started saying that he wanted to kili her so that she
couldn't cause anymore probiems for them. : )

Some time passed and later on they tried to reunite once again and declded it woulid be better for the child and for
Dino's business if they moved to California. She was in full agreement and.even signed a notarized contract
stating that Dino should be the primary parent of Nicko if she decided not to stay, that she-was under NO duress

. and had made this declsion to move with Dinc and Nicko as a familly. This way Nicko wouild be clase to This -
‘patemal grandparents, aunts and cousins in OCa. They also saw an attorney to make it legal for $5,000 that we -
paid for. 4 , o ~

_ They rented a littie home , once agaln, Jean co-sighed the isase and agreed she would start working as a
massage therapist so that with their combined income they could afford this house. Dino found her a massage job
which she lasted at only one day. Jean and Dino hosted a Christmas Eva dinner for the whale family....they were
getting along very well and seemed quite happy. Christmas day was celebrated at our daughter and son-in-laws
horne by us all. That day Jean had told both-our daughters that "Dino was the best father she had ever seen” and
that shre loved him.( it was during this period of time that Dino saw Jean putting her finger down Nicko's throat to
make him gage because he had bitten the new sofa ,we bought for them ,as punishment ) He wag teathing at the
time.(She also doesn't betieve in innoculations for childhood diseases.) Two days later when she asked Dino i
she could have her other 2 children flown down to Ca. for the remainder of the Christmas holidays Dino told her
they simply could not afford airfare for the two of them but that as soon s they couid they would. Disregarding
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her signed, notarized agreement, she took off with the boy in the middle of the ight. - Terrorized once again Dino
pleaded with us to pay for detsctives to find them and we did. She took a route through AZ to throw usaogff before
returning to WA which is where the detactives finally found them after 6 terrifying weeks. Dino was so scared of
what she might do that he was, again unable to work. He fiew emmediately to WA to try to get back his son and
‘when he found them he saw Nicko, now 2 years oid ; walking in the middie of the street while Jean was readinga -’
book. His reflex was o grab the boy befare he couid be run over and an altercation ansued. He was unaware the
previous restraining order wae still in affect et the time so he fanded in jail. We hired an attomey, Jon McMullen, it
cost us another $10,G00. . L ) - ' T
Dino retumed to Ca. with 21/2 days a week visitation rights....costing him $1600 to each. time for flights fo and .
from. He could not afford this amount every week 50 he retumed to WA. He rented a room with the Sprysand =~~~
agreed to pay them $500 to retrieve his second car from Ca. which was left with our daughter. Mr. Spry did pick -
.the car up and spoke with our daughter telling her that everything was fine with Dino and Nicka. When he ‘
reumed with the car, he demanded an additional $500 for gas.. An argument ensued , police were called. This
is when the Sprys decided to call Jean to tell her that Dino tried to hire them to kill her. Seems a bit obvious to me
that they were mad and wanted to get back at Dino for not paying them tha extra $500. If they hed heard him say
he wanted her killed before this argument why didn't they go to the authorittes then? .or contact Jean then? Buf,
No this was.a perfect way to get back at Dino. Jean testified that she had never heard from the Sprys until this
. disagreement happened. The Sprys did this when Dino was in Jail for 2 days because he was late with his child
support. He had just beguri to make good money and had a check for all the back chiid support in the mail but
Jean, in order to help destroy Dino, called his boss pretending to be from ths licensing office of mortgage
brokering and told his boss that he was not licensed. S SO e
His boss stopped payment on the check so when she went fo deposit it it bounced. This was s deliberate action
gyr::an to keep Dino Incarcerated and in trouble. She knew Dino was in the process of getting licensed in
on.. _ v , '
‘This was no surpfise to us that she did this as she has-a-decepfive background. For example, she had told Dino
earty on that she wasn' sure her daughter was her husbands, ' I
~ that she had had an affair while married to him, She also had, at her promoting, a threesome affair with she, her
fergate r_Isct!'-:impracter employer (Athena Paradise) and Jean's husband. Dino leamed of this later on in their
relationship. : o : ,
: gleatnhis just as smart as Dino but more connaiving, Dino gets so frustrated with ail of these lies and manipulations
at he vents. : : ' :
Judge Lewis, It appears fo me that you have put my son in prison potentiaily for the rest of his life without full
knowiledge of this relationship for the past 3 years. This has everything to do with what he was charged and
convicted of. | know he is NOT a murderer but | also know he has a very BIG mouth and always has had. :
I have many attomeys and several judges as patients who | have explained these charges to and they ali felt that
most courts would consider these circumstances and that hie sentence wouid be greatly reduced because of =~
them. The Sprys are fiars and Jean Koncos i a liar. - _ - ' _
Not allowing so many important motions from his attomey, Brian Walker, you left him with NO DEFENSE! Brian
‘was unable to bring withesses to testify that Dino always wes complaining about Jean as a mother and how the
child: would scream and hang on to his dad when his mother came to pick him up. How the-child would wake up
screaming "Don't hit me,don't hit me” The terrified look on his face when his mother wouid show up for him. How
Dino said repeatedly o his friends and us how he wanted her dead for treating his little boy so badly. Again, you
disaliowed $o much of what was pertinent to Dino's case, you basically cut Brian's abllity to defend Dino off at the
knees. You left them with NO case! | think If you had read the volumes on this whole contentious custody
batfle you would have seen what lead to the total frustration and anger on Dino's part. Me taiked g lot, venting,
I've heard and sean this many times and it is ALL TALK! : , '
t ended up putting approximately $140,000 into this situation. | have no regrets because | knew my son was going
crazy with ail that this woman did to him and his only chiid. But | do regret the fact that Dine has been branded a
murderer! How many times can a person be put in jail, usually upjustly, before the frustration explodes into wild -
talk? Testimony not heard from his sisters and friends to the fact that they heard him taik of killing her for the past -
1112 years. _ ' s
i ﬂuisyCastananos person had not been given the chance to get out sooner by calling Dinc with a, police-provided,
recorder for the conversation and kept calling him, at work, to egg him on, and inflaming his anger (if this is not
entrapment, | don't know what is!) o y o ‘ S
Dino would never have contacted him or anyone else to do such a horrible thing. Dino was out of jali thrilled &~ -
ke working again in anticipation of making.a lot of money. | can assure you this woulld have never gone any )
farther, Dino was, at that time, ready to move forward with his life. Frankly Judge Lewis, Dino is much too smart, if
he had really wanted to kill her, he wouldn't have gotten involved with someone like Castellanos to do it '
The way you ran your courtroom there was ho reasan for a defense attorney. All of your decisions ,on every point,
was in the proscecuters favor. You disatiowed everything that would have helped Dino's attornay to defend him,
" You aliowed an habitual heroine addict, a career criminal, for & few less days spent in jail, entrape and destroy the
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‘restof my son's ife.

Dr. Spiro Constanca
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March 3, 2008
Judge Lewis,

Weg[a writing this letter on behalf of our son Dino Constance. We respectfully a=k you to consider his positive
qualities bafore sentencing him. Co ' : ‘

Dino was our first child of three. Almost from the very beginning it was obvious he was of a very high Intelligence,
energy and imagination. Always very dramatic using his hands and facial expressions when he talked, even as a
toddler. As earty as kindergarten he showed axtreme intelligence particuairly in mathematics and was advanced

to a higher grade at 6 years oid. He began to dispiay intense loyalty to his friends and if they were wronged in any
manner, from the other students, he would come to their defense. We recall one such incidant in junior high

where a boy with severe cerebral palsy was being ridiciuied for the way he walked and talked due to his affliction.
The other boys wers reientiess in this mean conduct until Dino physically fought with them and ended the '
situation. He remains completely loyal to his friends and family, always ready to help when needed.

As & child he had difficulty sitting st and staying focused in school but always received good grades without
much studying. We, as his parents, believe he was probably affiicted with Attention Deficit Disorder but such a-
disgnosis and treatment was not available at the time it was not even a known condition.

After two years of pre-med at USC followed by four years in business achool at Cal State Northridge, he worked

in the electronics field, did well, until the entire industry coliapsed. Next he went to work for Berde! Optical Co. and

in on year he was number one in sales in the company, in the nation. He decided fo become a mortgage broker

as he enjoyed working with numbers. His first job in this fieild was with Principle Financial and after a few months -
-he was ranked fifth in the nation and-was the only emplyee honored in New York.. = '

About ten years ago Dino's fiancee was kilied by a hit and run driver foliowing her being raped by an A .
acquaintance. The driver was never found. At the time Dino said things like ! wilf find the bastard who reped.her"
We are sure you can understand he was devastated! He showed great strength in coping with this loss but it
certainly affected his abliity to work for 2 couple of years. Several years later he met Jean Koncos, Aftar a few -
wesks they moved in together and began discussing marriage and their son was conceived. Soon followed by her
custody battie with her first-husband costing Dino ali of his savings he had put together for a family of his own.
She lost custody of her two older children which caused them to break-up for a time. Back {ogether by the time
their baby was born, which didn't last long. It soon became apparent they had an on-aegain off-again toxic
relationship. When the baby was bom they married in the hopes of giving their son the stability of a family and
extended family. Dina began working 16 hour days to rebuild his savings. We are elling you these things so that
you can understand that Dino tried very hard to make everything right for hisson. - o

Their unjion became impossible and a contentious custody battie began. .

 For the past three years Dino has endured many, many false statements, allegstions, and charges by Jean. This
custody battie over this little boy has been the source for Ding's severe anxiety, extreme frustration and fear for
his child as he has been the recipient of violence by Jean on several occasions and is convinced that she is
physically abusing his son, now 31/2 years old. _ :

His complete devotion to his only chiid he waited to have until he reached his mid-forties and thought he had
found the right woman to have him with, is obvious to all who knaw Dino.

This severely stressful, frustrating and fearful situation has driven Dino to behave In a way that Is unlike him.
Thank you for your thoughtful consideration of these writings regarding Dino's saentence.

Respectfully Yours,
Dr. and Mrs Spiro Constance

N \i{m audezo
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BRIAM WALKER - DIRECT

(WITNESS TAKES THE STAND, 3:01)

THE COURT: WNow that you’'re seated, please state
your name in full, then spell your last name for the
court’s record.

MR. WALKER: Brian A. Walker, W-A-L-K-E-R.

THE COURT: All right. Counsel?

DIRECT EXAMINATION
BY MR. GOLIK:
Q Good afternoon. Mr. Walker, you were Mr. Constance’s

trial counsel in this matter?

A The second appeinted counsel; correct.

Q Okay. And at trial you represented the Defendant?

A I did.

Q Okay. I just want to ask -- first I want to ask you a

few background questions. How long have you been an

attorney?
A Twelve years.
Q Okay. As a criminal practitioner the whole timé;
A I've done criminal defense ever since I started;

practicing, vyes.
Q QOkay.
THE COQURT: Do you need some water? T %
MR. WALKER: I don‘t, Judge, I'm fine, thanks.
Q All right. S8So you’ve done criminal defense -- or at,fhe

time of this trial, you’d done criminal defense for 12 -

ALLRED-E Transoription, (360) 740-6102 56
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BRIAN WALKER - DIRECT

years?

Not at thé time of this trial, but at the time of us
speaking today.

Okay.

S0, knock off a year and a half, I guess.

Okay. All right. Did you have discussions with the
Defendant in trial preparation about the Defendant
testifying in this matter?

Yes.

Okay. When did those discussions start roughly within
your time that you were with the Defendant?

I couldn't say exactly what date, but they occurred off
and on throughout the representation, probably pretty
much from the very beginning.

Okay. 8o basically from the beginning of the time that
you represented the Defendant, you had discussions with
him about his desire to testify?

Yes.

Okay. And did you have an opinion about whether the
Defendant would be testifying in this case?

I assumed that he would.

Okay. Was that kind of right from the beginning?

Yes.

And did that presumption continue all the way through

trial?

ALLRED-E Transcription, (360) 740-6102 57
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BRIAN WALKER - DIRECT

It -~ well, I wouldn’t say completely through trial, but
it seemed to wane toward the end of trial. But I
assumed that he was going to testify at least halfway
through trial.

QOkay. So, during the whole time you were preparing for
trial, it was with the assumption that the Defendant
would testify?

Yes.

Okay. Had he expressed to you his desire to testify?

He did.

Okay. And did you, during trial -- excuse me, during
trial preparation, did you tell him that you didn’t plan
to call him or anything like that?

No.

Okay. So you planned to call him?

Yes.

Okay. All right., Did you engage in preparation with
the Defendant for his eventual testimony?

Yes.

How did you do that generally?

Well, as a general matter and —— I don‘t like to divulge
my preparation techniques -~ but with Dino, it was a
little different than with most clients. We would -~
when we’d get to a certain area, certain discussion

covering certain parts of the police reports, we would

ALLRED-E Transcription, (360) 740-6102 58
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BRIAN WALKER - DIRECT

be talking about testimony of things he could offer
during that time. And so we would -~ I don’t know that
we devoted any particular single time to testimony
preparation, but we did it all throughout the
preparation from time to time.

Okay. Did you spend -- in preparation for trial in this
matter, did you spend the same amount of time roughly
that you spend with other clients in preparation, or
more time?

Do you mean -- do you mean time with the client?

Right.

More than most.

Okay. Significantly more?

Yes.

Is it fair to say that you think you spent more time
with the Defendant in preparation for trial in this
matter than with perhaps any other clients that you've
had in your career?

I wouldn’t say any other, but probably with one other --
with the exception of one other person, yes.

Okay. That being perhaps the Gall case?

Yes.

Qkay. That was a Murder I case?

Correct.

Okay. So only one other case in your career as a

ALLRED-E Transcription, (360) 740-6102 59
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BRIAN WALKER - DIRECT

criminal defense attorney where you may have spent more
time with the client preparing for trial than in this
case; 1s that fair?
Yeah. I don’'t know about more, but about the same
probably -- a lot.
Okay. All right. Okay. Now, you said that there
wasn’t, you know, one specific day where you just
devoted, okay, this day 1s going to be trial -- or
excuse me, testimony preparation and nothing else. You
didn’t have a day that was fully devoted to that; is
that right?
Well, I think there were a couple of visits where that
was the intent, but it never ended up that way.
Why not?
Well, Mr. Constance had a real definite way he wanted to
do things ~-

(ATTORNEY/CLIENT DISCUSSION OFF THE RECORD)
-~ questions he wanted to be asked, and it would usually
devolve into a situation where we wouldn’t get much
done.
Okay. But did you, over all of the time that you spent
with the Defendant, talk about preparation for testimony
in most of the meetings?
I don‘t know that I would say most, but in a lot of

them, I’d say over half of them,

ALLRED-E Transcription, (360) 740-6102 60
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BRIAN WALKER - DIRECT

Can you estimate how many times roughly you met with
him?

I don’t know, the trial had kind of a short time span,
as far as I'm concerned, it was about five and a half
months. I couldn’'t say -~ I mean, I'm not prepared to
answer that.

Okay. Let me ask you this. Did you feel like you had
had enough preparation time with the Defendant for the
Defendant to take the stand and testify?

I don’t feel that we had enough time to try the case --
to prepare for trial, period. But in relation to
preparing him for testimony, yes.

Okay.

On a proportional basils, if you understand my answer.
All right. And why was it, you think, you didn’t have
enough time to prepare for trial, period?

Because it was a complicated case with a lot of
witnesses that required more than five and a half months
preparation, and we were not able to get the amount of
time that we needed.

Was that the Defendant’s decision?

It was.

Okay. He just didn't want to waive speedy trial and
give you more time?

He did once for me over -- he didn’t want to, but did.

ALLRED-E Transcription, (360) 740-6102 61
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BRIAN WALKER ~ DIRECT

The second time he would not.

And did you counsel him on that --

Yes.

~- that more time would be better?

Yes.

But he made that decision knowingly?

Yes.

Okay. So with the amount of time that he gave you, you
didn’t feel like you were as prepared as you could have
been. Is it fair to say, though, that you did have
enough time to talk to him about preparation for his
testimony?

I think for the trial that we had, we could have put him
on the stand easily to testify.

Okay. And that was your plan?

Yes.

Okay. All right. So going up to, say, the day before
trial. We’'re the day before trial now. It was your
plan to call the Defendant as a witness?

I can’t say for sure that I firmly believed he was going
to testify the day before the end of the trial. Is that
what you’re -- the day before trial or the day before
the ~-

Day before trial began?

No, at that point I think the plan was still that he

ALLRED-E Transcription, (360) 740-6102 62
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BRIAN WALKER - DIRECT

would testify.

Okay. BSco the day before the trial began, the day before
the first day of trial --

Right.

-~ your plan was to call the Defendant as a witness?
Yes.

Okay. And you felt the Defendant --

MR. DUNKERLY: Sorry, Your Honor. I had called the
investigator about the interviews and forgot to turn my
phone off.

And you felt the Defendant was adequately prepared to
testify in his defense?

I felt that I had put in encugh time and effort to
prepare him. I can’t say that he was prepared to
testify.

Okay. Did you feel like you had done everything that
you could to prepare him to testify?

Not given the time constraints, but under the
circumstances, yes.

Okay. And the time constraints were the Defendant’s
choice?

Yes.

Okay.

And I -- well, I should clarify that. I’m not positive

thatf’s it because I don’t know what the Court would have

ALLRED-E Transeription, (360) 740-6102 63
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BRIAN WALKER - DIRECT

said if we’d have asked him for more time, so.

Okay. But you're saying that if the Defendant would
have executed his speedy trial waiver, you would have
made a motion for another continuance, but —-

Yes.

—- the Defendant didn’t want to walve?

Correct.

Okay. All right. During trial you indicated that the
Defendant ‘s desire to testify declined; is that fair to
sav”?

Yes.

Okay. Can you explain how that happened?

Well, he seemed to be -- sgseemed to be kind of, maybe a
bit fearful as trial went on and when it came down to
it, he was asking questions like, do you think I
should -- do you think I should testify? And I’'d begun
to sense that he wasn’t as sure as he had been before
that he would testify.

Okay. Whose choice was it for the Defendant to not
testify?

Mr. Constance.

Okay. Did you at any time tell him he could not
testify?

No.,

Did you do anything to bar him from testifying?

ALLRED-E Transcription, (360) 740-8102 64
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BRIAN WALKER - DIRECT

No.

Okay.

Well, I don’t know what he believes subjectively, but I
did not do anything that I deemed an effort to prevent
him from testifying.

Okay. Did you ever tell him that you thought he -- did
you ever tell him specifically that you thought he
should not testify?

No.

Okay. Were you surprised when the Defendant decided not
to testify?

Yes.

Okay. Did you counsel the Defendant at any time
specifically that he shouldn’t testify?

No.

You indicated that when you got to the -- closer to the
point where the Defendant would testify, he started to
ask you questions about whether or not he should
testify?

Correct.

Did you give him any advice with respect to issues that
he might have with testimony?

You mean, any drawbacks?

Drawbacks.

To him testifying?

ALLRED-E Transeription, {360) 740-6102 65
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BRIAK WALKER - DIRECT

Right.

Yeah, I -~ in his case the discussions that we had was
whether or not we needed his testimony. And when he
says that I said we didn‘t need his testimony to make
the argument, he’s correct, I did say that. I did tell
him I was concerned that he would not be able to resist
the temptation to have a perfect answer for everything,
and I was afraid the jury might not like him because he
tends to come off as somewhat arrogant, I did tell him
that.

Okay. So you counseled him with respect to that?

Yes.

Okay. All right. When was it specifically during the
trial that the Defendant decided not to testify, when
did that actually happen?

At the -- this would have been the last day of trial.
Trying to remember if you had rebuttal or not. This
was -~ he was my last witness if we were going to have
him, and the Judge gave us a break and I don’t recall
how long the break was. Seems like it was 20 minutes or
45 minutes or something like that to have a £final
discussion.

Okay. Up until that final discussion, you were still
planning to call him?

I wasn’t sure we would be, but I was prepared to call

ALLRED-E Transcription, {360) 740-6102 66
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BRIAN WALKER - DIRECT

him,

Okay. And it was during that final discussion the
Defendant indicated he decided he didn't want to
testifyé

Yes.

Okay. Did you prepare the Defendant in this matter for
testimony generally in the same way that you prepare all
defendants in criminal cases for testimony?

I tried to, yes. I can't say it went exactly the same
with Mr. Constance as it did with anybody else, but I
used my general approach, yes.

Okay. So, in preparation for trial in this matter, you
were using the same general approach you do with all
defendants when you plan to potentially put them on the
stand -~ you were using the same technigues with this
Defendant?

For the most part, yes.

Okay. Because you planned to call him?

Right.

Ckay. Did you have any significant concerns about the
Defendant’s prior criminal history, anything like that
coming out at trial if he testified?

Not ~- not really. We had that heard in limine and
there was an order entered that it wouldn’t be coming

out. There was always the possibility of opening the

ALLRED-E Transcription, (360) 740-6102 67
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BRIAN WALKER -~ DIRECT

door, but it seemed unlikely in this case.

So that wasn’t a significant concern?

Not for me.

All right. Did you have a conversation with the
Defendant before he decided not to testify where you
discussed whether you’d be able to make the arguments
that you and the Defendant thought you should make
without the Defendant testifying?

Yes.

How did that go?

Well, that’s -- I thought I had mentioned this, but the
discussion we had as trial went on was, I could make
just about every argument we had talked about without
him testifying. Is that what you’re asking?

Yes.

Yeah.

Okay. And did the Defendant agree that you could make
those arguments without him testifying?

I don’t know that he said, I agree, or yes, yes, you're

right, but it appeared that we were in agreement.

© Okay. All right. Did the Defendant at any time express

to you any frustration about the fact that he did not
testify in this matter?
You mean, after trial?

Yeah, was there -- any time, after trial or -- it would

ALLRED-E Transcription, (360) 740-6102 68
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BRIAN WALKER - DIRECT

Q

have been after he didn’t testify, but was there a point
where he -~
I can’t point to anything he said, but I -- I mean, if
he says that he told me later he wished he had
testified, I don’t doubt him, but I can’t recall
anything.
All right.

MR. GOLIK: No further questions. Thank you.

THE COURT: Cross-examination?

MR. DUNKERLY: All right.

CROSS-EXAMINATION

BY MR. DUNKERLY:

Did you -~ did you find it necessary at times to take an
investigator with you to visit Mr. Constance?

A few times, yes.

And on those occasions, was part of that -- your reason
for taking him sort of to protect yourself later against
possible claims by Mr. Constance?

I wouldn’t say I took investigators with me for that
purpose, no.

Qkay. Okay. So you didn’t ever take somebody up there
to talk to Mr. Constance so that you would have a
witness as to what he may have agreed to or not agreed
to?

Not solely for that purpose, no.
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