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I. NATURE OF APPEAL 

A jury convicted the defendant of three counts of Solicitation to 

Commit Murder in the First Degree and one count of Solicitation to 

Commit Assault in the Second Degree. The defendant appealed these 

matters and those issues went on to the State Supreme Court where the 

matter was rejected and the main appeal was affirmed. The basis of the 

appeal dealt with wire tapping. Certificate of Finality terminating the 

appeal was entered on March 2, 2011. An order denying a motion for 

reconsideration was entered in August 2010. That was also denied by the 

Supreme Court on February 1,2011. Ultimately, the appellate courts 

determined that this case was to be mandated back to the Superior Court 

from which the appeal was taken for further proceedings. 

In the Superior Court the defendant had filed a number of motions 

including a motion under 7.8. It is the State's position that this appeal is in 

response to that 7.8 petition raised by the defense and therefore is more in 

line with a Personal Restraint Petition than a main appeal. A copy of the 

Certificate of Finality and a copy of the Mandate are both attached hereto 

and by this reference incorporated herein. 
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II. STATEMENT OF THE FACTS 

While matters were pending in the appellate court the defendant 

had filed a 7.8 motion in the Superior Court. The trial court determined 

that a hearing would be appropriate to help determine the sole issue of 

whether or not the defense attorney provided adequate representation at 

the time of trial including whether or not he prevented the defendant from 

testifying. By way of Order of May 20,2009 the Superior Court entered 

Findings of Fact, Conclusions of Law, and Order Granting the Hearing· 

concerning this matter. A copy of those findings are attached hereto and 

by this reference incorporated herein. 

The matter ultimately came to hearing on the 7.8 motion between 

September 11 and September 14,2009. The court reviewed a number of 

documents together with taking extensive testimony from a number of 

witnesses. At the conclusion of that hearing the court entered Findings of 

Fact and Conclusions of Law and Order Dismissing Issue and 

Transferring Motion for Relief from Judgment to Court of Appeals, 

Division II. A copy of those Findings of Fact are attached hereto and by 

this reference incorporated herein. 

The Court of Appeals determined that this matter was not properly 

before it and therefore returned it to the Superior Court. When it was 
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returned to the Superior Court the court then entered an Order Amending 

Findings of Fact and Conclusions of Law, and Order Dismissing Issues, 

and Denying Defendant's Motion for Relief from Judgment, Pursuant to 

CrR 7.8(c)(2). A copy of that order amending the findings of fact is 

attached hereto and by this reference incorporated herein. 

III. RESPONSE TO ASSIGNMENT OF ERROR 

The assignment of error raised by the defendant is a claim that the 

defendant was prevented by his attorney from testifying at trial. 

It is to be noted that this matter was never raised at the trial court 

level either before or during the time of trial, nor was it entered by the 

defendant immediately after the trial. In fact, the defendant had multiple 

contacts with the trial court (a number of letters written to the Judge) but 

does not discuss, at all, misrepresentation by his attorney or being 

prevented from testifying because of some actions of trial counsel. 

Most of the correspondence with the court deals with his claim of 

perjured testimony and collusion by the State, and possibly the court, in 

denying him his right to fair trial. 

For example, in a letter of August 25,2008, written by the 

defendant to Judge Lewis he discusses in some detail the claims of perjury 

committed by some of the parties and deceptive practices used by the 
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prosecution against the court. At no time in this correspondence does the 

defendant discuss his attorney preventing him from testifying or raising 

any grounds of that nature. A copy of the letter of August 25,2008 is 

attached hereto and by this reference incorporated herein. 

Another example deals with correspondence sent to the Superior 

Court by the defendant on November 24, 2008. In that letter he is again 

discussing perjury of some of the witnesses but also be able to fully 

develop a "compelling" demonstration if he is allowed an evidentiary 

hearing. Again, in this correspondence there is no mention of problems 

with his defense attorney at the time of trial. A copy of the letter filed 

November 24, 2008 is attached hereto and by this reference incorporated 

herein. 

Another example is a typed letter of May 21, 2009 from the 

defendant to the trial court. In this particular letter he is again making 

mention of many of the complaints that he has previously had, but he also 

is discussing representation by Mr. Walker and the fact that Mr. Walker 

was able to cross-examine some of the witnesses but was prevented from 

doing so in other situations because of rulings by the trial court. He attacks 

the Court, not his attorney. He also makes mention of someone having 

tampered with the court record. Again, at no time does he discuss any 

difficulties with his attorney, nor that he has been prevented from 
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testifying. A copy of the letter dated March 25,2009 and filed in the court 

on May 21, 2009 is attached hereto and by this reference incorporated 

herein. 

Finally, the defendant also had correspondence sent to the court by 

his father. By way ofletter of March 28,2008, Dr. Constance wrote to the 

Judge concerning some of the information that they believe should have 

been given to the jury and the fact that some of it was prevented by the 

court and this prevented the defendant from receiving a fair trial. The 

father comments about the attorney, Brian Walker, and indicates on page 2 

of the letter: 

Not allowing so many important motions from his attorney,· 
Brian Walker, you left him NO DEFENSE! Brian was 
unable to bring witnesses to testify that Dino always was 
complaining about... Again, you disallowed so much of 
what was pertinent to Dino' s case, you basically Brian's 
ability to defend Dino off at the knees. You left them with 
NO case! 

The attack again is aimed at the court, not his attorney. 

It is only some time later after change of attorneys that the 

questions concerning Mr. Walker's representation are represented to the 

trial court. Up until that time, as demonstrated by the foregoing 

documents, this was not an issue that was raised with the court. The 
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documentation and other correspondence with the court also clearly 

indicates that the defendant wished to have the 7.8 motion. He and his 

attorneys pushed for this particular hearing and in fact they received the 

hearing. After three days of testimony and review of documents, the court 

entered findings of fact that did not go well for the defendant and thus he 

now complains that the trial court either misinterpreted what was being 

discussed, or was just wrong in its decision that the attorney had done 

nothing inappropriate nor at any time was there any indication that he had 

coerced or forced the defendant not to take the stand. 

There is a strong presumption of effective representation by 

counsel, and the defendant has the burden to show that based on the 

record, there are no legitimate strategic or tactical reasons for the 

challenged conduct. State v. McFarland, 127 Wn.2d 322,335-36,899 P.2d 

1251 (1995). "Deficient performance is not shown by matters that go to 

trial strategy or tactics." State v. Cienfuegos, 144 Wn.2d 222,227,25 P.3d 

1011 (2001) (quoting State v. Hendrickson, 129 Wn.2d 61, 77-78, 917 

P.2d 563 (1996»). 

As the Supreme Court explained in Strickland v. Washington, 466 

u.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984): 

Judicial scrutiny of counsel's performance must be highly 
deferential. It is all too tempting for a defendant to second­
guess counsel's assistance after conviction or adverse 
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sentence, and it is all too easy for a court, exammmg 
counsel's defense after it has proved unsuccessful, to 
conclude that a particular act or omission of counsel was 
unreasonable. Cf. Engle v. Isaac, 456 U.S. 107, 133-134[, 
102 S. Ct. 1558, 1574-75, 71 L. Ed. 2d 783] (1982). A fair 
assessment of attorney performance requires that every 
effort be made to eliminate the distorting effects of 
hindsight, to reconstruct the circumstances of counsel's 
challenged conduct, and to evaluate the conduct from 
counsel's perspective at the time. Because of the difficulties 
inherent in making the evaluation, a court must indulge a 
strong presumption that counsel's conduct falls within the 
wide range of reasonable professional assistance; that is, 
the defendant must overcome the presumption that, under 
the circumstances, the challenged action "might be 
considered sound trial strategy." See Michel v. Louisiana, 
350 U.S. 91, 101, 76 S. Ct. 158, 100 L. Ed. 83 (1995). 

-(Strickland, 466 U.S. at 689). 

But even deficient performance by counsel "does not warrant 

setting aside the judgment of a criminal proceeding if the error had no 

effect on the judgment." Strickland, 466 U.S. at 691. A defendant must 

affirmatively pr<;>ve prejudice, not simply show that "th~ errors had some 

conceivable effect on the outcome." Strickland, 466 U.S. at 693. "In doing 

so, '[t]he defendant must show that there is a reasonable probability that, 

but for counsel's unprofessional errors, the result of the proceeding would 

have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.'" State v. Crawford, 159 Wn.2d 86, 

99-100, 147 P.3d 1288 (2006) (quoting Strickland, 466 U.S. at 694). 
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When trial counsel's actions involve matters of trial tactics, the Appellate 

Court hesitates to find ineffective assistance of counsel. State v. Jones, 33 

Wn. App. 865,872,658 P.2d 1262, review denied, 99 Wn.2d 1013 (1983). 

And the court presumes that counsel's performance was reasonable. State 

v. Bowerman, 115 Wn.2d 794,808,802 P.2d 116 (1990). The decision of 

when or whether to object is an example of trial tactics, and only in 

egregious circumstances, on testimony central to the State's case, will the 

failure to object constitute incompetence of counsel justifying reversal. 

State v. Madison, 53 Wn. App. 754, 763, 770 P.2d 662, review denied, 

113 Wn.2d 1002, 777 P.2d 1050 (1989); State v. Abo, 137 Wn.2d 736, 

745,975 P.2d 512 (1999). 

The State submits that the defendant received his opportunity to 

discuss this matter with the trial court. He, together with Mr. Walker and 

other witnesses, testified. The trial court felt after hearing all of the 

evidence that the information supplied by Mr. Walker was accurate and 

that the story spun by the defendant was not credible. The State submits 

that the defendant has demonstrated nothing in this appeal to change those 

findings. The findings of fact entered by the trial court are detailed and 

sufficient to support the conclusions of law entered by the court. 

The ultimate decision whether or not to testify rests with the 

defendant and his waiver must be knowing, voluntary, and intelligent, 
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although the trial court need not obtain such a waiver on the record. State 

v. Robinson, 138 Wn.2d 753,758,982 P.2d 590 (1999) (citing Thomas, 

128 Wn.2d at 558-59). A defendant's right to testify is violated when an 

attorney uses threats and coercion against his client, or when the attorney 

flagrantly disregards the defendant's desire to testify. Robinson, 138 

Wn.2d at 763 (citing United States v. Robles, 814 F. Supp. 1233, 1242 

(E.D. Pa. 1993); United States v. Butts, 630 F. Supp. 1145, 1147 (D. Me. 

1986)). This is not to say that defendants who accept tactical advice from 

their attorneys on the decision to testify can later claim that their right to 

testify was denied. State v. Hardy, 37 Wn. App. 463,466-67,681 P.2d 

852 (1984); State v. King, 24 Wn. App. 495, 500,601 P.2d 982 (1979). 

A court must distinguish between cases in which an attorney 

actually prevents a defendant from taking the stand and cases in which 

counsel "merely advise[s the] defendant against testifying as a matter of 

trial tactics." Robinson, 138 Wn.2d at 763 (quoting State v. King, 24 Wn. 

App. 495,499,601 P.2d 982 (1979)). Where a defendant asserts facts 

suggesting that his attorney actually prevented him from testifying, an 

evidentiary hearing is appropriate. Robinson, 138 Wn.2d at 759. But a 

defendant who remains silent at trial and later alleges that his attorney 

actually prevented him from testifying must allege specific, credible facts 

demonstrating that counsel coerced him to waive his right to testify in 

9 



order to successfully raise such a claim on appeal. See Robinson, 138 

Wn.2d at 760. And a defendant who relies on tactical advice from his 

attorney has not been coerced and may not later claim denial of his right to 

testify. 

The Robinson court, at Robinson, 138 Wn.2d at 759- 760 

discussed the issue as follows: 

The waiver of the right to testify must be made knowingly, 
voluntarily, and intelligently, but the trial court need not 
obtain an on the record waiver by the defendant. Id. at 558-
59. 

Washington case law supports Robinson's assertion that a 
defendant who remains silent at trial may be entitled to an 
evidentiary hearing if he alleges that his attorney actually 
prevented him from testifying. Thomas, 128 Wn.2d 553, 
910 P.2d 475; State v. King, 24 Wn. App. 495, 601 P.2d 
982 (1979) . This court first recognized this rule in In re 
Personal Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835 
(1994 ) . In Lord, the defendant argued that he did not 
knowingly and voluntarily waive his right to testify. Lord, 
123 Wn.2d at 316. He claimed that the only reason that he 
did not testify at trial was because his attorneys thought that 
his testifying would be the "wrong thing" to do. Id. at 316. 
This court held that Lord's mere assertion that his counsel 
advised him against taking the stand was insufficient to 
warrant an evidentiary hearing on the issue of whether the 
waiver was knowing and voluntary. We suggested, 
however, that Lord would have been entitled to an 
evidentiary hearing had he alleged that his attorneys 
"'actually prevented' him from testifying." Id. at 317 
(quoting State v. King, 24 Wn. App. at 499). Lord's 
allegations were plainly insufficient, so there was no need 
to reexamine his decision not to testify. 
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Washington is not alone in affording defendants an 
evidentiary hearing upon a sufficient showing that their 
attorneys actually prevented them from taking the stand. 
Several federal jurisdictions provide for evidentiary 
hearings if a defendant is able to show that his attorney 
prevented him from testifying. Siciliano v. Vose, 834 F.2d 
29 (1st Cir. 1987); Underwood v. Clark, 939 F.2d 473 (7th 
Cir. 1991 ); Passos-Paternina v. United States, 12 F. Supp. 
2d 231 (D.P.R. 1998 ) . See also Louis M. Holscher, The 
Legacy of Rock v. Arkansas: Protecting Criminal 
Defendants' Right to Testify in Their Own Behalf, 19 NEW 
ENG. J. ON CRIM. & CIV. CONFINEMENT 223, 264 
(1993) (Affording an evidentiary hearing is a "middle 
course approach. "). 

The amount of evidence that must actually be produced 
before a criminal defendant is entitled to such an 
evidentiary hearing was discussed most recently in the 
unanimous State v. Thomas, 128 Wn.2d 553, 558, 910 P.2d 
475 (1996) decision .. In Thomas, a defendant challenged 
his conviction in post trial motions, asserting, without any 
factual support, that his attorney had prevented him from 
testifying. Id. at 561. We held that no evidentiary hearing 
was required. "The defendant must ... produce more than a 
bare assertion that the right [to testify] was violated; the 
defendant must present substantial, factual evidence in 
order to merit an evidentiary hearing or other action." Id. 
Once a defendant meets this burden, he is entitled to an 
evidentiary hearing on the issue of whether he voluntarily 
waived the right to testify. Id. at 557. 

Mere allegations by a defendant that his attorney prevented 
him from testifying are insufficient to justify 
reconsideration of the defendant's waiver of the right to 
testify. Defendants must show some "particularity" to give 
their claims sufficient credibility to warrant further 
investigation. Underwood, 939 F.2d at 476. The defendant 
must "allege specific facts" and must be able to 
"demonstrate, from the record, that those 'specific factual 
allegations would be credible."', 12 F. Supp. 2d at 239 
(quoting Siciliano, 834 F.2d at 31). 
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The State submits that there is no showing that the defendant was 

prevented from testifying by the attorney. The claim that the defendant 

couldn't testify because of lack of preparation is not consistent with 

findings entered by the trial court. 

For example, the court found that prior to trial it was the 

understanding of Mr. Walker that the defendant was going to testify and as 

such he prepared his case based on the assumption that the defendant 

would take the stand. (Findings of Fact No.4). The court further indicated 

that during a number of meetings prior to trial that the attorney and 

defendant discussed areas concerning direct testimony and even areas of 

possible cross-examination. In other words, the court was finding that the 

attorney was preparing the defendant for testimony in his case. The court 

found that the defense attorney was concerned about the way the 

defendant was answering some of the questions that it may cause some 

problems between himself and the jury because of his demeanor. The 

attorney testified that he expressed these concerns to the defendant but did 

not tell him that he would not allow him to testify. (Findings of Fact No. 

5). 
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The court further found that as the defendant began observing the 

court proceedings he began expressing reservations to his attorney about 

possibly testifying or not testifying. The attorney and the defendant 

discussed tactics and the attorney indicated that during closing argument 

many of the areas he wished to attack could be presented through cross­

examination of the State's witnesses and testimony of the defense 

witnesses that were called. Again, the defense attorney indicated to the 

court that he had reservations about the defendant's demeanor. (Findings 

of Fact No.6). 

The court found that the defense attorney felt that he was able to 

cross-examine the State's chief witnesses and was able to elicit 

inconsistent statements from these witnesses and highlight inconsistencies 

between their respective testimonies. Further, the defense attorney called 

six witnesses for the defense. He indicated to the court that just before the 

final defense witness was to testify, the defendant met with his attorney 

for approximately 20 minutes. During that meeting the defendant advised 

the attorney that he did not wish to testify. As a result of that conversation 

the defense attorney rested his case without calling the defendant. 

(Findings of Fact No.8). As a result of those findings, the court entered 

Finding No. 18, which indicated, "The defendant's trial counsel, Brian 

Walker, did not actually prevent Dino Constance from testifying at trial. 
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The defendant, after observing the trial and considering his options, chose 

not to testify. Although Walker had expected that Constance would testify, 

he accepted this decision and rested his case without calling the 

defendant. " 

Finally, the court discusses the defendant's testimony at the 7.8 

trial in Finding No. 19. In that finding the defendant testified about the 

areas that he maintained his attorney prevented him from testifying. The 

trial court did not find that version of events to be credible. (Findings of 

Fact No. 19). 

The State submits that the defendant had not adequately 

demonstrated grounds for the hearing under 7.8, but nevertheless, the trial 

court allowed the three-day hearing to take place. At the conclusion of the 

hearing and based on the findings, the Judge determined that the defense 

attorney had not prevented the defendant from testifying and that the 

version of the facts as set forth by the defendant were not credible. These 

findings of fact ultimately lead to conclusions of law, which the State 

further submits are adequate under the circumstances. 

Attached hereto and by this reference will be found the Transcript 

of attorney Brian Walker's 7.8 hearing testimony. (RP 56, L.5 - 69, L.8). 
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IV. CONCLUSION 

The 7.8 motion raised by the defendant was properly ruled on by 

the trial court. The State submits that this appeal is more in line with a 

Personal Restraint Petition than a main appeal. The State submits that this 

matter should be dismissed and the trial court affirmed in all respects. 

DATED this '? 0 day of k,\a}\.(,~ 

Respectfully submitted: 

ANTHONY F. GOLIK 
Prosecuting Attorney 
Clark Coun!y, Washingt6J 

15 

,2011. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In re the 
Personal Restraint Petition of: 

Dino Constance, 

Petitioner. 

DIVISION II 

No. 39878-8-II 

FILED 

IJUL 06 2010 
\0 '.00/\ ""'­

Sheny W. Mer, CIetk,·CIaI\< Q). 

CERTIFICATE OF FINALITY 

Clark County 
Superior Court No. 07-1-00843-8 

Court Action Required 

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and 

for Clark County. 

This is to certify that the decision of the Court of Appeals of the State of Washington, 

Division II, filed on February 22, 2010, became final on March 25,2010. 

Court Action Required: The sentencing court or criminal presiding judge is to place this matter 
on the next available motion calendar for action consistent with the opinion. 

Neil Martin Fox 
Law Office of Neil Fox, PLLC 
2003 Western Ave Ste 330 . 
Seattle, WA, 98121-2140 

IN TESTIMONY WHEREOF, I have hereunto set my 
h~5lJnd affixed the seal of said Court at Tacoma, this 

c:LfL.- day of June, 2010. 

--b/=fl~-J...l~§d~--===-== =----._. 
DaviOC. Ponzoha ~ 
Clerk of the Court of Appeals, 
State of Washington, Division II 

Anthony Frank Golik 
Clark County Pros. Atty. 
PO Box 5000 
1200 Franklin St 
Vancouy~r, WA, 98660-2812 ., 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

DINO J. CONSTANCE, 

Appellant. 

DIVISION I 

No. 63903-0-1 FILE D 

MANDATE 

Clark County 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Superior Court No. 07-1-00843-8 

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington In and for Clark 

County. 

This is to certify that the opinion of the Court of Appeals of the State of Washington, Division 

I, filed on March 8, 2010, became the decision terminating review of this court in the above entitled 

case on March 2, 2011. An order denying a motion for reconsideration was entered on August 17, 

2010. An order denying a petition for review was entered in the Supreme Court on February 1, 2011. 

This case Is mandated to the Superior Court from which the appeal was taken for fu~r proceedings 

In accordance with the attached true copy of the decision. 

c: Nell Fox 
Rachael Probstfeld 
Hon. Robert A. Lewis 

IN TESTIMONY WHEREOF, I have hereunto set my hand and 
affixed the seal of sai . urt at ttle, this 2nd day of March, 
2 

~IUBISON 

,nl tor/Clerk of the Court of Appeals, 
shington, Division I. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

STATE OF WASHINGTON, 

Respondem, 

v. 

) 
) 
) 
) 
) 
) 

DINO J. CONSTANCE, ) 
) 

_____________ A~p~~_I_la_m_. ______ ) 

No. 63903-0-1 

PUBLISHED OPINION 

FILED: March 8.2010 

SCHINDLER, C.J. - A jury convicted Dlno J. Constance of three counts of 

solicitation to commit murder In the first degree and one coum of solicitation to . 
commit assault in the second degree. On appeal, Constance only challenges 

his conviction on one count of solicitation to commit murder In the first degree, 

count 3. As to count 3, Constance contends the trial court erred In denying his 

motion to suppress evidence of the court-authorized recorded telephone 

conversations with Ricci Castellanos. Constance asserts that because the 

application for an order to intercept and record the telephone conversations 

relies on boilerplate justifications, It does not comply with the statutory 

requirement to set forth particular facts showing that ·other nonnallnvestlgatlve 

procedures with respect to the offense have been tried and have failed or 

reasonably a!ppear to be unlikely to succeed If tried or to be too dangerous to 

employ.·1 cbnstance also asserts the application does not support the 

1 RCW 9.73.130(3Xf). 



No. 63903-0·112 
, 

characterization of him as a violent criminal. We hold that because the 

application to Intercept and record the telephone conversations sets forth facts 

showing that other investigative procedures were tried ~nd appeared unlikely to 

succeed or too dangerous to employ, and does not only rely on boilerplate 

justifications, the court did not err in denying the motion to suppress. We affinn 
\ 

the conviction of solicitation of murder as charged In count 3. 

FACTS 

Dino J. Constance and Jean Koncos married and had a child together In 

2004. Constance worked as a real estate broker and Koncos worked as a 

" massage therapiSt. 

In early 2005, Koncos and Constance separated. The court designated 

Koncos as the primary residential parent. At the request of both parties, the 

court entered mutual restraining orders. Constance was arrested on February 
.. 

9, and agair(on April 21 , for violating the restraining order. 

On FEtbruary 12, 2006, Constance assaulted Koncos while attempting to 

abduct their two·year old son. According to the police report, Constance 

grabbed Koncos by the neck constricting her airway, and was IIpulllng her hair, 

choking her,' and punching at her." One witness said that Constance was 

"dragging KQncos around by the hair outside of the vehicle and was 'beating her 

up'" while their son was in the car crying. 

In March, Koncos flied for dissolution of the marriage. Constance and 

Koncos disputed custody of their son, and the dls~lution proceedings were 

contentious. 
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No. 63903-0-1/3 

In January 2007, Constance started living with Michael Spry and his adult 

son Jordan Spry. According to Michael and Jordan Spry, Constance was angry 

and incessantly complained about Koncos and the dissolution proceedings. At 

first, Michael and Jordan were sympathetic to Constance. But in March, when 

Constance refused to pay Michael for driving to California to retrieve 

Constance's belongings from storage, the relationship between Constance and 

Michael and Jordan deteriorated. In late March, Constance moved out. 

On March 27, Koncos called the police to report that Jordan Spry had 

called to tell her that Constance "wanted to hire somebody to kill" her. 

According to the police report: 

On 03/27/2007 I was dispatched to call Jean Koncos on 
the report of threats. 

I contacted Jean by telephone since she was out of 
state at the time. She stated that she received a call earlier in 
the day from her ex-husband's ex-roommate, Jordan. He told 
her that Dlno, her ex-husband, mentioned that he wanted to 
hire somebody to kill Jean. Jordan didn't mention to Jean a 
date, time, or method in which Dlno was planning on . 

. Jean told me that she wasn't sure if Dino would have 
that done. She said that they have been fighting back and 
forth for awhile and dealing with a custody Issue between their 
children. She also explained that Dino and Jordan have been 
fighting and Jordan is aware of the situation between Olno and 
Jean. She said that Jordan may be telling her 'Dlno wants to 
kill he'r In order to help her gain custody Instead of Dlno. 

Koncos asked the officer to contact Constance to make sure he knew that his 

threat to kill her had been reported to the police. 

Whe~ the officer spoke to Constance about his alleged threat to kill 

Koncos, he denied telling Jordan Spry that he wanted to hire someone to kill 

Koncos. Th~ police report states: 
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I contacted Dino by telephone. He explained the same situation 
between he and Jean about the custody Issue. I confronted him 
about the information that I received. He denied making such 
statements to Jordan. He also told me that he and his roommate 
were also having Issues with each other and that he had Just 
recently moved out. 

I informed Dino of the seriousness of the situation and 'he 
understood. 

On April 5, Koncos filed a motion for an ex parte temporary restraining 

order against Constance. In support of the restraining order. Koncos submitted 

declarations from Michael Spry and Jordan Spry about the threats Constance 

made to kill her. The court Issued a temporary restraining order and scheduled 

a show cause hearing for April 10. Before the hearing. Jordan told Constance 

that if he pa~d his father the money he owed, Jordan would not testify at the 
I 

hearing on April 10. 

At th~ show cause hearing on April 1 0, Koncos and Constance 

. represented.themselves pro se. Mich~el and Jordan Spry were the only 
.' 

witnesses who testified at the hearing. Michael and Jordan each testified that 
" 

Constance Was angry about the dissolution proceedings and talked about his 

plans to kill Koncos. Michael and Jordan also testified about Constance's use 

of alcohol and drugs, and his poor parenting skills. 

Michael Spry testified that Constance told him -,,0 matter what the cost. 

what it take~n he had to get his son away from Koncos. Michael said that 
,. 

Constance Was constantly ~ling documents for any reason. anywhere[.] at 
\ 

anytime, at any cost. He writes. he writes. he writes. He stays up all day. all 

night, thinking. wor1<lng, plotting. planning. writing documents.· 
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According to Michael, Constance told him that It would be "worth $5.000 

to him to have somebody just make an appointment to get a massage and while 

they were there to just beat the very livin' s-h-blank out or Koncos. Michael 

testified tha~ Constance said -it'd be worth another $5,000 If they'd Just C in kill-
.' 

Koncos. Michael said that at first, he thought It was all -locker room talk" and 

idle threats.' But when Constance started repeatedly talking about arranging to 

Injure or kill Koncos, whether he had been drinking or was sober and In different 
, 

settings, Michael believed Constance was serious. 

Jordan Spry testified that Constance paid him money to schedule a 

massage with Koncos In order to gather Infonnatlon to use against her In the 

dissolution proceedings. Jordan testified that he rescheduled massage 

appointments several times and did not follow through because of his concems 

about Constance. 

Jordan testified that he did not believe that the statements Constance 
I. 

repeatedly made that he wanted to find someone to kill Koncos \,"i8f'8 serious 

until Constance -came to me with a contract, he offered me $5,000 in cash to go 

and brutally harm" Koncos. According to Jordan, Constance also said that If 

Jordan -WOuld be willing to go a step further and kill you [Koncos], he would give 

an additional $5,000. So it was a total of $10,000 to kill- Konoos. Jo~on 
I 

testified that Constance made the offer to him several times, ~ut the -offer Is for 

anyone." Jordan said he called Koncos to warn her and told her he would 

testify on her behalf in court. 
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Constance cross examined Michael and Jordan Spry about the dispute 

over the money he owed Michael, and about Jordan's offer to not testify if 

Constance ~aid the money. 

Con~nce argued that neither Michael nor Jordan Spry were credible 

witnesses. Constance asked the court to 11ft the no contact order as to his son 

and to not restrict visitation. The court found the testimony of Michael and 

Jordan Spry credible. Based on the threats to harm Koncos and Constance's 

excessive use of drugs and alcohol, the court prohibited Constance from havirlg 

contact with Koncos and ordered supervised visitation with his son. 

On April 13, the court found Constance In contempt for failure to pay 
) , 

child suppod. Constance was incarcerated In the Clark County jail and was 

housed In a Jail cell with Ricci Castellanos. 

The next day, Castellanos told jail Classification OffIcer Barbara 
i 

Schubach ttlat ·Constance wanted to hire him to kill his wife." After Castellanos 

returned to his Jail cell, he wrote out his recollection of the conversation with 

Constance. 

Later'that day, Clark County Sheriff Detectives John O'Mara and Eric 
,-

O'Dell conducted a lengthy taped Interview with Castellanos. castellanos said 

that Constance told him, ·'1 need somebody to klll- kill my - my ex.''' 

Constance told Castellanos that his wife is 5'10", works as a masseuse, 

advertises on craigsllst, and lives In a four-plex apartment off Mill Plain 

Boulevard. Constance said that he loves his son but was only allowed 

supervised visitation, and "he will do anything in this world to get that child." 
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Castellanos said that he told Constance "'[w]ell I could have It done. ,. When 

Constance asked, ·'[h]ow much. How much would you charge?' [castellanos] 

said, 'around $15,000.00.'· When Constance said, ·'[w]e", thafs too much 

money ... .' 'I was looking more about three to flve thousand,'· castellanos told 

Constance that he could probably "get It done for about $5000: and Constance 

agreed to pay Castellanos "$2500 up front. II 

You know, if there's two ... two of us, I said, 'I'm going to get 
mine~ and these other guys are going to want theirs.' I go, 'You 
said she's 5'10", right? So, she's got to be a big lady. Ifs hard for 
one guy, you know, to do that.' I said, 'I'll-' 'They can have all the 
money upfront, and then I can take my cut at the end. But you've 
got t~ make sure that the money Is there. I've got to have the 
money.' And he said, 'Okay. The money will be there. The 
money will be there.' When 1 call you. 

H! mentioned that he's a mortgage broker, and that he's got ... 
we've got firms out there, you know, things that he sells. I don't 
know what mortgage brokers do. You know, I never bought a 
house or anything else like that, but I'm sure It's into real estate or 
som~hing like that. But he said he's got .•• he's got ways to get 
You know, that $11,000.00 that he's supposed to get, he thinks 
that t~at company is going to lose, but he's got other ways to get it. 
That's why he said three weeks. You know, 'Give me three weeks. 
I will have your $2,500.00.' 

,l 

Ifs a $5,000.00 deal .... 

$2,50'0.00 would be paid upfront. And he would put It In an 
envelope at a specified location, and he would call me with the 
code name, youknow. 

Castellanos'told the detectives that Constance then talked to Castellanos about 

the plan to kill his spouse. 

Arid then he would say that - that's when he was talking about 
how to kill her. 'How you going to do this, Ric?' 'How you going 
to-' 'how you going to -' What? Is there going to be two of 
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them? Is there going to be one of them[?]' And I said, Well, there 
was going to be two of them.' 

And he said, 'Great. This is the best. This Is what I want.' And 
then he proceeded to tell me about how It would be easier, 
because he owns a boat, that we could just knock her out, put her 
body on there, you know, he kept saying different ways about .•. 
about knocking her out. You know, clubbing her. Clubbing her. 
We could hit her head on the wall, because a lot of people drown 
... dl'Qwn In their ... In their bathtubs a lot, you know, by just 
slipping and failing and drowning In the bathtub. Said we could go 
blow dry her In the tUb. You know, things like that. 

And I said, '[w]ell, whatever.' 'said, We've got to do this right, 
though. If we're going to do it, we've got to do It right.' Then, he 
mentioned about moving her to - just getting a house, like, for 
sale. There's a house for sale or something like that. And just 
make, sure, you know, have her come out. She's there, you know, 
you're going to get a massage and stuff like that, because she's a 
massage therapist. That make an appointment for her to come to 
this certain house, and then just have her go In the backyard, you 
know: club her and stuff like that. 

According to Castellanos, he and Constance planned to meet In a couple 

weeks. Cori$lance insisted they use pay telephones and code names. 

Constance ~Ianned to use the name "Tim" and Castellanos said he would use 

the name "qeWayne." Constance gave Castellanos a cell phone number to use 

to call him. 

Castellanos told the detectives that Constance was angry and his 
i. 

demeanor Was very aggressive. Castellanos also believed Constance was 

serious because "he's asked his roommates to go and do this for him ... [k]1II 

his wife and 'stuff like that." 

Castellanos agreed to work with the detectives and gave the detectives 

permission to record the telephone conversations. The plan was to contact 
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Constance and attempt to get him to meet with a detective posing as a ·hit 

man. n In exchange for his cooperation, Castellanos sought a modfficatlon of the 

tenns of his supervision. 

On April 20, Detective Bryan Acee submitted an application for an order 

authorizing the Interception and recording of communications to a superior court 

judge. The swom twelve-page application sets forth a detailed statement of 

probable cause alleging that Constance "has committed, and will further 
, 

commit, the ~elony crime of Criminal Solicitation to commit Murder In the First 

Degree" The application describes the testimony of Michael and Jordan Spry 

at the April 1,0 court hearing, Officer Schubach's report of the statements 

Castellanos made to her, the taped Interview the detectives had with 

Castellanos; and the contemporaneous notes Castellanos made of his 

conversation with Constance while In jail. The application attaches as exhibits a 

recording ofithe April 10 hearing, OffIcer Schubach's report. a ten-page 

transcript of the detectives' interview of Castellanos, and a number of police 

reports related to violations of the restraining orders and Incidents of domestic 

violence betWeen Constance and Koncos. The application also sets forth the 
I 

criminal history of Constance and Castellanos. 

The application states that castellanos used the agreed code name and 

called Constance on hi~ cell phone on April 18, leaving a message for "TIm" to 

call "DeWayne." The application says Castellanos returned the call on April 1 9 

and that Constance "yelled at him because Constance expected" Castellanos to 
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call him sooner. Constance told Castellanos that he was ·bogged down with 

court" and would call him after a court hearing on April 20 . . 
The application says that the detectives contacted Koncos and verified 

that the infonnation Constance gave Castellanos was accurate - she Is 

approximately 5'10· tall, works as a massage therapist. advertises on cralgslist, 

and lives in a four-plex off Mill Plain Boulevard. Koncos also told the detectives 

she "was afraid of Constance and believed him capable of killing her-or having 

her killed.-2 

The application describes In detail the proposed ·Operatlonal Plan" to 

have Casteljanos arrange a meeting with undercover Detective John Hess, 

posing as a professional -hit-man" who was willing to murder Constance's ex­

wife for $5,000. The application also describes the plan to Intercept and record 

the conversations, the duration of the investigation, and the need to record the 

conversations. The application explains why nonnal investigative techniques 

likely would not succeed because of the nature of the crl~e, the need for 

independent verification of statements to prove solicitation to commit murder, 

and the need to monitor the safety of Detective Hess.3 

2 The Clark County Sheriff's OffIce made arrangements to relocate Koncos. 

3 "Norrnallnves'tlgatlve techniques are unlikely to succeed if tried and are 
too dangerous to try. castellanos was In contact wtth Constance as the 
two shared a Jail cell over the weekend. Outside the above described 
Investt;,ative operation. Involving the murder of Constance's ex-wtfe, 
Constance has notrequeated to meet Castellanos' 'hlt-man'. The Idea of 
arresttng Constance in hopes he will admit his Intent to hire a hit-man to 
murder his ex-wJfe Is unlikely. Even If Constance did divulge his desire to 
have his ex-wife murdered, that alone may not support his proaecutlon for 
Solicitation to Commit Murder In the First Degree and Criminal Conspiracy. 
In the meantime. as Constance has demonstrated, he may be aoflcitlng 
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The Court found probable cause to believe Constance Mhas committed, 

and will further commit the felony crime of Criminal Solicitation to Commit 

Murder in the First Degree" of Koncos and that M[n]ormal Investigative 

techniques r;easonablyappear to be unlikely to succeed If tried and reasonably 

appear to .~ too dangerous to employ." The court entered an ·Order 
," 

Authorizing Interception and Recording of Communications or Conversations 

Pursuant to RCW 9.73.090· for seven days, or until April 27. 

On May 1, Detective John O'Mara submitted a second application for 

authority to intercept and record communications between Constance and 

Castellanos "and/or Detective Hess for an additional seven days. The 

other it'ldivlduals to murder his ex-wlfe. I believe time Is of the essence, as 
Constance Is out of Jail and may be soliciting another person or persons, to 
murdet his wife. The statements made by Castellanos and the swam 
testimony made under oath by Jordan and Michael Spry support my belief. 
Additiqnally, Constance has demonstrated a propensity toward violence, as 
detailed in the many police reports attached herein (exhibit No.5). 

An additional, but significant problem occurs with Castellanos' 
testimony. His felony criminal history is of a nature that they will be 
disclosed to a Jury during any trial. Although his Information corresponds 
with the statements of Jordan and Michael Spry, who testified In court that 
Constance tried to hire them to kUI Koncus [sic), any solicitation of 
Castellanos is a separate crime. Because of the nature of Castellanos' 
Criminal background, independent verification of his statements Is 
necessary to help prove he was solicited. A recording of statements 
between Castellanos and Constance will be the best way to verify 
Castellanosn statements. 

Further, because of the nature of the crime, a recording of all of the 
conversations Is appropriate and helpful to prove that the scheme 
originates In the mind of Constance and that he Is not entrapped into 
committing the crime. Given Castellanosn background and potential 
Issues with his criminal history being placed In front of a Jury, a recording 
will be the best way to ensure that he has not overstepped his role and 
entrapped Constance,-
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application incorporates by reference the infonnatlon previously provided In the 

first applicat1on. 4 

,-
In the application, Detective O'Mara states that during a telephone 

conversation between Constance and Castellanos on Aprt120, Constance said 

that because of the family court proceedings. 'hlngs are 'too hot now. ,­

Constance told Castellanos to -call him back In about one and one half weeks to 

set up the meeting In order to 'get this done.'· The court entered an order 

authorizing the police to Intercept and record communications or conversations 

between Cor-stance andlor Castellanos and Hess for an additional seven days. 

The police intercepted and recorded telephone calls between 
t 

Castellanos'and Constance on May 1 and May 7. In the first May 1 call. 

Constance identmes himself as "Tim,· and after verifying that -DeWayne-ls 
, 

calling him (rom a pay phone. Constance tells Castellanos he wants to talk to 

him later that day. In the second call on May i. Castellanos tells Constance 

that a friend of his is interested. In response, Constance says he needs to wait 

at least a week . 

.. RcW: 9. 73.130 provides In pertinent part: 
(4) Where the application 18 for the renewal or extension of an 

authorization, a particular statement of facts showing the results thus far 
obtained from the recording, or a reasonable explanation of the falura to 
obtain such results; 

(5) A complete statement of the facts concerning all previous 
applications, known to the Individual authorizing and to the IndMdual 
making the application, made to any court for authorization to record a 
wire or oral communication Involving any of the same facilities ,or places 
speclfl;d In the application or Involving any person whose 
communication Is to be Intercepted, and the action taken by the court on 
each application; and 

(6) Such additional testimony or documentary evidence In support of 
the application as the judge may require. 
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In th8 telephone calion May 7, Constance gives Castellanos Koncos's 

telephone number and instructs Castellanos about how to go about scheduling 

a massage appointment with her. Constance teUs Castellanos to caD Koncos 

using a pay phone, but to make sure to use "*EST so Koncos would not know he 
.< 

Is using a pay phone. Constance Instructs Castellanos to get a halrwt and 
; 

grow a beard. Constance also tells Castellanos what he should say to avoid . 
, 

suspicion, emphasizing that 'hls has to be done right or you're gonna get 

busted." When Castellanos asks Constance "[W]e stili want her dead. right?" 

Constance responds, "[w]e don't want to talk about things like that on the 
I 

telephone." Constance then tells Castellanos how to awld leaving fingerprints 

and "how to:get away with this." Constance says he wlilleava Castellanos the 
I 

money and When he Is scheduled to be out of town 'We will get this done." After 

listening to the convers~tlon on May 7, the police arrested Constance. 
. . 

After.hls arrest, the police learned that in March 2007. Constance 

solicited fo~er cellmate Zachary Brown to assault Koncos. Brown testified that 

Constance asked him to do a "one-time job" for $1000. Brown said Constance 

deposited mOney In Brown's jail commissary account to show that he was 

serious. According to ~rown, Constance wanted him to beat IJp Koncos. 

Consistent with the instructions that Constance later gave Castellanos, . 

Constance told Brown to grow a beard and how to schedule an appointment 

with Koncos. 
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Q: All right. And what was the job? 
A: He wanted me to schedule an appointment with his wife, 
fiancee, baby's mom, I don't know what she was to him. Obviously 
the baby, the - the baby's mother. 
Q: O)<ay. 
A: He wanted me to schedule an appointment with her on Craig's 
List. He told me that she was a massage therapist on Craig's List. 

He wanted me to schedule an appointment, go In, grow my 
facial' and the hair on my head out to where It couldn't be 
recognized, so a disguise. 

He' wanted me to go In, beat her up, rob her, bust her teeth out, 
make. her bleed, and then leave. 

Arid upon the completion of the job, give him a call and he'd give 
me the remainder of the money. 
Q: Okay. Old he say how he wanted you to Initiate contact with 
him? 
A: Yes. He said only calling from a pay phone, no land lines, he 
just didn't want any land lines, he said just 8 pay phone. 

The State charged Constance with three counts of solicitation to commit 

murder of Koncos In the first degree, count 1 as to Michael Spry, count 2 as to 

Jordan Sp'Y.~ and count 3 as to Castellanos. The Slate charged Constance In 

count 4 with \SOlicltation of Brown to commit assault In the second degree of 
.. 

Koncos. 

Constance filed a motion to suppress the recorded telephone 

conversatio~s. Constance argued that the application to Intercept and record the 

conversations did not comply with the statutory requirement to set forth the 

particular fa~ to explain why other investigative techniques were not considered 

or used. The court rejected Constance's argument and denied the motion to 

suppress. 

The Information Indicates that Mr. Constance was alleged to have 
contacted some Individuals to solicit a serious violent crime and that 
when confronted about that that he Indicated that not only denied 
that that had occurred but also denied that or Indicated that the 
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peopl~ who were accusing him had problems, that they had motive, 
reasons to be lying about him. 

Then another person comes in and says, he solicited me on a 
separate occasion, and the person that's making this report Is 
some9neDs whose veracity could also be challenged. 

And so the police considered whether it would be a good Idea to just 
simply go with a he-said, he-sald sort of a thing or whether there 
should be some way to try to independently verify whether any of 
the three people accusing Mr. Constance were, In fact. telling the 
truth, . and they perceived that the best way to do that or one way to 
do th,t would be to conduct an investigation where they didn't have 
to relY on the word of any of the accusers, that one of the accusers 
could make a contact with Mr. Constance and Mr. Constance would 
either make additional Incriminating statements that could be verified 
by third parties or would not make such statements, which perhaps 
would Indicate that the three people were, Including Mr. Castellanos, 
were not telling the truth. 

;; 
Thar, a perfectly acceptable way to proceed. 

And that there was certainly danger Involved other than the danger 
that'~ Inherent In all undercover Investigations. This Is not a 
situation where the police said, Well, every time there's an 
undercover Investigation we should be allowed to record or transmit. 
They indicated because Mr. Constance's past allegations of violent 
behavior and the fact that they were investigating a crime which 
Indicated he was trying to solicit other people to commit violent acts, 
that there was more than the normal danger Involved. 

A number of wit~e88es testified at trial on behalf of the State, Including 

Detective O~ara, Detective Hess, OffIcer Schubach, Michael. Spry, Jordan 
.' . 

Spry, Koncos, Castellanos and Brown. The recorded telephone conversations 

between Constance and Castellanos were admitted into evidence and played 

for the jury. :, 

The ~efense argued that Michael Spry, Jordan Spry, Castellanos, and 

Brown were:,not credible. The defense also claimed that when Constance Is 
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mad, he Is prone to say things that he does not mean. Constance's sister 

testified that Constance has a tendency to exaggerate. Constance did not 

testify. 

The jury convicted Constance as charged of three counts of solicitation to 

commit murder in the first degree and one count of solicitation to commit assault 
, 

In the second degree. Constance only appeals the .convlctlon of solicitation of 

Castellanos.to commit murder in the first degree, count 3. 

ANALYSIS 

Constance contends the court erred In denying his motion to suppress 
I 

the recorded telephone conversations with Castellanos. Constance asserts that 

because the,appllcatlon to intercept and record the conversations contains 

"bollerplate"'justiflcatlons, the application does not comply with the mandatory 

requirement under RCW 9.73.130(3)(f) to set forth particular facts showing that 

other normal investigative procedures were tried, appear unlikely to succeed, or 

were too dangerous to employ. 

Washlngton's privacy act, chapter 9.73 RCW, prohibits the Interception 

and recording of private communications and conversations without the consent 

of all parties. RCW 9.73.030(1)(a) provides In pertinent part: 

Except as otherwise provided In this chapter, It shall be unlawful 
... to ir'tercept or record ... [pJrivate communication transmitted 
by telephone ... between two or more IndMduals ... without first 
obtaiiJlng the consent of all the participants In the 
communication. 

Information obtained In violation of RCW 9.73.030 Is Inadmissible. Under 

RCW 9.73.050, 
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[a]ny Information obtained in violation of RCW 9.73.030 or 
pursuant to any order Issued under the provisions of RCW 
9.73.040 shall be Inadmissible In any civil or criminal case In all 
cou~ of gene~lor limited Jurisdiction In this state •••• 

RCW 9.73.090 SElts forth a number of exceptions to the prohibition 

against the Interception and recording and the admission of communications. 

RCW 9.73.090(2) alloWS the police to Intercept and record communications If 

one party co.nsents, there Is probable cause that the nonconsentlng party -has 

committed, Is engaged in, or Is about to commit a felony,· and a Judge 

authorizes Interception and recording. RCW 9.73.090 provides In pertinent part: 

The provisions of RCW 9.73.030 through 9.73.080 shall not apply 
to police, fire, emergency medical service, emergency 
communication center, and polson center personnel In the following 
instances: 

(~) It shall not be unlawful for a law enforcement officer acting In 
the performance of the officer's official duties to Intercept, record, or 
disclOse an oral communication or conversation Where the officer is 
a party to the communication or conversation or one of the parties 
to the communication or conversation has given prior consent to 
the Interception, recording, or disclosure: PROVIDED, That prior to 
the Interception, transmission, or recording the officer shall obtain 
written or telephonic authorization from a Judge or magistrate. who 
shall ~pprove the Interception, recording, or disclosure of 
communications or conversations with a nonconsenting party for a 
reasonable and specified period of time, If there Is probable cause 
to believe that the nonconsenting party has committed, Is engaged 
In, or Is about to commit a felony •.•. 

(3) Communications or conversations authorized tQ be 
Intercepted, recorded, or disclosed by this section shall not be 
inadmissible under RCW 9.73.050. 

The application for court approval to Intercept and record 

communications under RCW 9.73.090(2) must meet the requirements of RCW 

9.73.130. Under RCW9.73.130. the application must contain a -particular 
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statement of the facts- justifying interception and recording, Including a 

statement of probable cause, detailed information concemlngthe offense, the 

necessity to"intercept and record, and facts showing that other Investigative 

procedures have been tried, are unlikely to succeed, or are too dangerous to 

employ. RCW 9.73.130 provides In pertinent part: 

Recording private communications-Authorlzation-Application for, 
contents. 

Each application for an authorization to record communications 
or conversations pursuant to RCW 9.73.090 as now or hereafter 
amended shall be made in writing upon oath or affirmation and shall 
state: 

(1 ) The authority of the applicant to make such application; 
(2) The Identity and qualifications of the Investigative or law 

enforCement officers or agency for whom the authority to record a 
communication or conversation is sought and the identity of whoever 
authorized the application; 

(3) A particular statement of the facts relied upon by the applicant 
to jusllfy his belief that an authorization should be Issued, Including: 

(a) The identity of the particular person, If known, commltUng the 
offense and whose communications or conversations are to be 
recorded; . 

(b) The details as to the particular offense that has been, Is 
being, or Is about to be committed; 

(c) The particular type of communication or conversation to be 
recorQed and a showing that there Is probable cause to believe such 
com~unlcation will be communicated on the wire communication 
facilitY Involved or at the particular place where the oral 
comrilunication is to be recorded; 

(d) The character and location of the parHcular wire 
communication. facilities Involved or the particular place where the 
oral communication is to be recorded; 

(e) A statement of the period of time for which the recording Is 
requited to be maintained, If the character of the Investigation Is 
such that the authorization for recording should not automatically 
tenninate when the described type of communication or . 
convEtrsation has been first obtained, a particular statement of facts 
estabfishing probable cause to believe that additional 
comlTJunlcatlons of the same type will occur thereafter; 

(f) 'A particular statement of facts showing that other nonnal 
Inve~igatlve procedures with respect to the offense have been tried 
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and tiave failed or reasonably appear to be unlikely to succeed If 
tried or to be too dangerous to employ. 

Relying on State v. Manning, 81 Wn. App. 714, 718.915 P.2d 1162 
i 

(1996), Con~tance argues that because the application uses boilerplate 

justifications, it violates the requirement of RCW 9.73.130(3Xf) to provide a 

particular stitement of facts showing that other normallnvesUgattve procedures 

were tried o~ appear reasonably unlikely to succeed. 

We review the court's decision authorizing the Interception and recording 

of communications to determine whether the facts set forth In the application 

"are minlma!ly adequate" to support the court order. State v. Johnson. 125 Wn. 

App. 443, ~5, 105 P.3d 85 (2005). RCW 9.73.130(3Xf) requires "something 

less than a ~howing of absolute necessity to record to acquire or preserve 

evidence." State v. platz, 33 Wn. App. 345, 349, 655 P.2d 710 (1982). In 

determining whether to authorize the Interception and recording of 

communications, the judge "has considerable discretion to determine whether 
, 

the statutorY. safeguards have been satisfied." Johnson, 125 Wn. App. at 455. 

Manning does not support the premise of Constance's argument that If 

an application contains boilerplate justifications. the decision to authorize 

Interception and recording of communications under RCW 9.73.090. violates the 

requirementS of RCW 9.73.13O(3)(f). 

In M~nnlng, the court authorized the police to Intercept and record 

conversations between a confidential informant and a suspected -drug dealer. 
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Manning, 81 Wn. App. at 717. The application to Intercept and record relied on 

a number of justifications Including: 

The anticipated conversations were of primary Importance to the 
investigation. Interception and recording would avoid a 'one-on­
one swearing contest as to who said what, provide uncontroverted 
evidence of Manning's criminal intent, minimize factual confusion, 
and rebut antiCipated allegations of entrapment. The application 
stated, '[n]o more reliable evidence of the communications or 
conversations is available than a recording, or recordings, of the 
actual conversations. The spoken words are themselves the best 
evidence of criminal Intent. No other investigative method Is 
capable of capturing these words In such clear and admissible 
evidentiary form.' In further justification, the application averred it 
was necessary 'to Intercept and record conversations at the earliest 
stage of case development to maintain the Integrity and proper 
direction of the investigator.' 

Manning, 81 Wn. App. at 720. 

We decided that the justifications In Manning were contrary to the 

statutory m~ndate to provide a particular statement of facts, and -appear to 
I 

have become boilerplate In applications under the Privacy Act,· contrary to the 

requiremen(under RCW 9.73.130(f). Manning, 81 Wn. App. at 720. We held 

that an application to intercept and record communications cannot rely on 

boilerplate j~stlfications alone, and emphasized that the critical inquiry Is to . . 

determine ~ther the application shows that the police gave -serious 

consideratl~h to other methods- and explain why those methods are 

inadequate. Manning, 81 Wn. App. at 720. 

Boilerplate is antithetical to the statute's particularity requirement 
set forth In RCW 9.73.130(3Xf). The requirement for a 'particular 
statement of facts' reflects the Legislature's desire to allow 
electronic surveillance under certain circumstances but not to 
endorse it as routine procedure. Before resorting to an application 
under RCW 9.73.130, the police must either try, or give serious 

20 



No. 63903-0-1/21 

consjderation to, other methods and explain to the Issuing judge 
why those other methods are inadequate In the particular case. 
[Footnote omitted] This is the critical inquiry to which the Issuing 
judg~ and the trial judge must give their attention when reviewing 
an application .. 

Manning, 81 Wn. App. at 720. Consequently, an application that contains 

"nothing more than general boilerplate" undermines and violates the Intent and 

the language of RCW 9. 73.13O(3)(f) to set forth particular facts showing normal 

investigative methods were tried or appear unlikely to succeed. Manning, 81 

Wn. App. at 721. 

Nonetheless, we concluded that the application In Manning Was 

"minimally adequate" because it contained more than general boilerplate 

JUstifications. The application stated that the defendant was the target of a 

previous Inc9ncluslve investigation, was known to be armed and dangerous • . ' 
and that ushig an undercover officer without the protection of a transmitter 

would be unlikely to succeed because of the risk to the officer. Manning. 81 

Wn. App. at 721-22. 

Here; Constance argues that the application violates RCW 9.73.130(3)(f) 

because it o'nly relies on boilerplate justifications and does not set forth 

particular facts showing that other investigative procedures were tried or appear 

"unlikely to succeed if tried or to be too dangerous to employ.·, In support of his 

argument, COnstance points to statements In the application that are similar to 

the boilerplate justifications cr1ticized In Manning - that a recording was the 

best way to iterify the conversation, that recorded conversations were critical to 

later evaluation of the witnesses, that a recording would avoid Ma one-on-one 
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swearing e<>rltesf and would rebut an entrapment defense, along with the 

" stated need .to monitor the safety of the undercover officer. 

Contillry to Constance's argument, the decision In Manning does not 

prohibit the use of boilerplate language altogether. Here, as In Manning, the 

application does not rely only on general boilerplate justifications to show that 

the police g~ve serious consideration to other normal Investigative techniques. 

The application explains why normal Investigative methods were Inadequate 

and unlikely to succeed or too dangerous to employ. The application states In 

pertinent part: 
I 

Normal Investigative techniques are unlikely to succeed if 
tried and are too dangerous to try. Castellanos was In contact 
with Constance as the two shared a jail cell over the weekend. 
Outside the above described investigative operation, Involving 
the murder of Constance's ex-wife, Constance has not 
requested to meet Castellanos' 'hit man.' The Idea of arresting 
Constance in hopes he will admit his Intent to hire a hit-man to 
murder his ex-wife Is unlikely. Even If Constance did divulge 
his desire to have his ex-wife murdered, that alone may not 
suppqrt his prosecution for Solicitation to Commit Murder In the 
First Degree and Criminal Conspiracy. In the meantime, as 
Cons~nce has demonstrated, he may be SOliciting other 
Individuals to murder his ex-wife. I believe time Is of the 
essence, as Constance Is out of jail and may be SOliciting· 
another person, or persons, to murder his wife. The 
statements made by castellanos and the sworn testify made 
under oath by Jordon and Michael Spry suppOrt my belief. 

The application also describes the unsuccessful previous attempt to question 

Constance about the threat to kill Koncos that he made to Jordan Spry. When , 

the police asked Constance about the reported threat to kill Koncos, he flatly 

denied making any such threat. 
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Moreover, In deciding whether to authorize interception and recording, 

the court must take Into account the nature of the crime and the inherent 

difficulties in proving the crime. State v. Klchlnko, 26 Wn. App. 304, 311, 613 

P.2d 792 (1980); State v. Lopez, 70 Wn. App. 259, 267, 856 P.2d 390 (1993). 

Interception 'and recording is appropriate if proof of knowledge Is an element of 

the crime. State v. Porter, 98 Wn. App. 631, 636, 990 P.2d 460 (1999). 

Here, as the application correctly states, the crime of solicitation to 

commit murder in the first degree requires proof of intent. 

[I]ndependent verification of his statements Is necessary to help 
prov~ he was solicited. A recording of statements between 
Castellanos and Constance will be the best way to verify 
Castellanosr1 statements. 

Further, because of the nature of the crime, a recording of all 
of the conversations is appropriate and helpful to prove that the 
scheme originates In the mind of Constance and that he Is not 
entrapped into committing the crime . . 
Sollc~ation to commit murder is an anticipatory offense that requires 

proof of a person's Aintent to promote orfacllttateA a crime. State v. Varnell, 162 

Wn.2d 165. 169, 170 P.2d 24 (2007); RCW 9A.28.030(1). A person Is guilty of 

the offense without regard to whether the criminal act is completed. Varnell, 

162 Wn.2d at 169. RCW 9A.28.030(1) requires only that the Solicitation 

occurs-that a person offers money or something of value to another person to 

commit a cri!l1e. Varnell. 162 Wn.2d at 169. 

The a'pplicatlon 'also explains the need to monitor the undercover officer 

for safety reasons. A't would be unsafe for Detective Hess to meet with 

Constance Without audio and video capability so that Aother Investigators can 
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monitor the meetings and ensure the ability to respond quickly If anything goes 

wrong." The application states that because the undercover officer would not 

always be in close proximity to the police protectlor.1 teams. 1I[t]he only way to 

monitor the safety of the officer Is through the use of transmitted conversation." 

We conclude the application sets forth facts that are more than adequate 

to meet the statutory requirements and support the court's detennlnation that 

"normal investigative procedures with respect to the offense have been tried 

and failed or reasonably appear to be unlikely to succeed If tried or to be too 

dangerous to employ." RCW 9.73.130(3)(f). 

Constance also argues that the police reports submitted with the 

application do not support the characterization of him as a violent criminal. The 

application states: 

mhe·: investigative plan described above, If successful. Is 
antiCipated to result In the arrest and prosecution of a habitual 
domestic violence offender and violent ex-con •..• 

Constance's Interactions with his ex-wife aod his criminal history 
show. him to be an active and elusive criminal who has been 
engaged In criminal activity for quite some time. He Is therefore 
not likely to speak about his criminal activity or to participate In the 
planned murder of his ex-wife If he thinks non-participant 
witnesses are in a position to overhear his conversations. 

The police reports indicate that Constance was a suspect In a number of 

domestic ~Ience assaults and violated the protection order against Koncos 
I 

eleven time~ over the previous three years. While Constance contends that 

many of these incidents were minor or were instigated by Koncos, he Ignores 
> 
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the most recent police reports describing the failed attempt to abduct his son 

and the violent assault. of Koncos, and the threat to kill her. 

Because the application to Intercept and record the communications 

between Constance and Castellanos meets the requirements of RCW 9.73.130, 

the court did not err In denying the motion to suppress. We affirm the conviction 

of solicitation to commit murder In the first degree as charged In count 3.5 

·1 

WE CONCUR: 

15 We deny Constance's request to consider the information he submitted In support of his 
erR 7.8 motion for relief from judgment without prejudice to his right to pursue post conviction 
relief. State y. McFartand, 127 Wn.2d 322,338,899 P.2d 1251 (1995). We also conclude that 
the other arguments raised In his statement of additional grounds are WIthout merit. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

vs. 

DINO J. CONSTANCE., 

) 
. ) 

Plaintiff, ) 
) 
) 
) 
) 

Defendant. ) 
) 
) 
) 
) 

NO. 07-1-00843-8 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
AND ORDER GRANTING 
EVIDENTIARY HEARING 
ON LIMITED ISSUES 

[CLERK'S ACTION 
REQUIRED] 

This matter came on regularly for hearing before the undcrsignedjudge of the 

above-entitled court, on the motion of the defendant, Dino Constance, for relief from 

judgment pursuant to CrR 7.8 (b). The court has reviewed the following materials with 

respect to the motion: 

1) Defendant's motion and briefin support of motion for relief from 

judgment (CrR 7.8), received by the assigned judge April 7, 2009; 

2) "Recorded Proceedings," received April 7, 2009; 

3) "Summary of Exhibits," with Affidavit of Authenticity and 39 attached 

exhibits, received April 7, 2009; 
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4) Affidavit in Support of Motion for Relief from Judgment (Dina 

Constance), received April 7, 2009; 

5) Affidavit in Support of Motion for Relief from Judgment (Alexa 

Constance-Saxon), received April 7, 2009; 

6) Correspondence from the defendant to the court dated March 25, 2009, 

and April 2, 2009, and received April 7, 2009; 

7) Letter from the defendant to the court stating corrections to brief, dated 

April 12,2009, and received April 14,2009; 

8) Letter from the defendant to the court requesting evidentiary hearing, 

dated April 13, 2009, and received April 15, 2009; 

9) Letter from the defendant to the court stating corrections to brief, dated 

April 19, 2009, and received April 22, 2009; 

10) Response to 7.8 Motion, filed April 20, 2009; 

11) Defendant's Reply to State's Response to 7.8 Motion, dated April 22, 

2009, and received April 30, 2009; and 

12) Letter from the defendant to the court requesting status, dated May 13, 

2009, and received May 18,2009. 

These materials have been filed with the court. The court also reviewed the 

records and files herein. Based upon this review, the court makes the following: 

FINDINGS OF FACT 

1. The defendant, Dino Constance, was charged with three counts of 

Solicitation to Commit Murder in the First Degree, and one count of Solicitation to 

Commit Assault in the Second Degree. Constance was represented by attorney Brian 
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Walker from September 17, 2007, through March 28, 2008. Following Walker's 

appointment, Constance's trial was continued to allow an evaluation of the defendant's 

competence, to consider pretrial suppression motions, and to allow counsel additional 

time to prepare. 

2. Prior to trial, the defendant moved to sever the trial of Counts I and II 

from the trial of Counts III and IV. The defendant also moved to suppress recorded 

conversations between Constance and Ricci Castellanos, related to the solicitation of 

Castellanos to murder Jean Koncos. The motion was based upon alleged violations of 

CrR '3.6 and RCW 9.73. These motions were heard and denied on February 13,2008. 

The court also dealt with other pretrial motions and discovery issues at this hearing. 

3. . The case was tried to a jury between February 25-28, 2008. The 

defendant did not seek a continuance of the trial date. Prior to trial, the court heard and 

decided a number of motions in limine filed by defendant's counsel. The court granted 

most of these motions, including motions to exclude reference to other prior wrongs or 

acts alleged to have been committed by the defendant. 

4. Constance moved to present habit evidence through the testimony of 

Alexa Saxon and Michael Phillips. The defendant asserted that both would testify "as to 

" Constance's routine, reflexive reaction to anger, frustration and stress by describing in 

great and lengthy detail how he intends to get revenge." The defense ultimately did not 

call Phillips as a witness. The court heard an offer of proof regarding Saxon's testimony, 

and ruled that the proffered evidence was not admissible as proof of habit. 

5. The defendant's counsel cross-examined the State's chief witnesses, 

including Koncos, Jordan Spry and Michael Spry. Counsel elicited prior inconsistent 
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statements by the witnesses, and highlighted factual inconsistencies between their 

respective testimonies. Walker also called six witnesses during the defendant's case. 

The defendant did not testify. 

6. On February 28,2008, the jury found Constance guilty of three counts of 

Solicitation to Commit Murder in the First Degree and one count of Solicitation to 

Commit Assault in the Second Degree as charged. On March 19,2008, the defendant 

filed a motion for arrest of judgment, which noted inconsistencies between Koncos and 

Jordan and Michael Spry concerning when the Sprys had first warned Koncos that 

Constance wanted to have her harmed or killed. Constance submitted a revised 

declaration in support of the motion, asserting that this inconsistent testimony proved that 

these witnesses had perjured themselves, and had conspired together concerning these 

false statements. The defendant argued that there was insufficient credible evidence to 

convict him of the crimes charged in Counts I or II. The court heard and denied the 

motion on March 28,2008. 

7. The court entered judgment and sentence, based on the jury's verdicts, on 

March 28,2008. The defendant was sentenced within the applicable standard range for 

each offense. On April 3, 2008, Constance filed a notice of appeal. That appeal is 

currently pending before the Court of Appeals, Division II, under Docket No. 37576-1-11. 

8. On April 7, 2009, the court received the defendant's motion for relief from 

judgment (CrR 7.8), and accompanying materials. The asserted grounds for the motion 

are (a) irregularity in obtaining the judgment, based upon the use of the perjured 

testimony Of Jean Koncos, Jordan Spry and Michael Spry; (b) ineffective assistance of 

trial counsel, based upon Walker's trial tactics, failure to adequately prepare for trial, 
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failure to call witnesses and his refusal to allow the defendant to testify on his own 

behalf; and (c) the discovery of an affidavit filed on Constance's behalf by James Castner 

in a Clark County domestic relations file, and the potential use of this affidavit, or the 

testimony of Castner, as evidence for the defendant in this case. 

9. The documents attached to the defendant's motion in support of asserted 

ground (a), and the records and files herein, do not support his assertion that relief should 

be granted. Inconsistent statements by a witness, and inconsistencies between witnesses, 

are not uncommon at trial, and do not prove either perjury or conspiracy. The jury was 

presented with evidence of inconsistency, and other asserted bases for disbelieving the 

State's witnesses. The jury is the sole judge of witness credibility. 

10. Resolution of asserted ground (a) of the defendant's motion does not 

require a factual hearing. The information concerning the inconsistent testimony of the 

witnesses was presented at trial, and was also argued as the basis for the defendant's 

motion for arrest of judgment. This information is contained in the record of proceedings 

before the trial court. 

11. The docwnents attached to the defendant's motion in support of asserted 

ground (b), and the records and files herein, do not support his assertion that relief should 

be granted. Most of the defendant's complaints against his trial attorney are either 

disagreements with tactical decisions, or disagreements with the court's rulings on 

motions. Neither are appropriate grounds for relief on the basis of ineffective assistance 

of counsel. However, as to two issues discussed below, the court cannot determine 

whether the defendant has stated adequate grounds for relief from judgment. 
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12. Resolution of asserted ground (b) of the defendant's motion requires a 

factual hearing on two issues. First, the defendant has asserted that defense counsel 

neglected to call certain available witnesses who could have provided favorable 

testimony on the defendant's behalf. Second, the defendant contends that defense 

counsel actively prevented him from exercising his right to testify on his own behalf. 

Neither of these issues can be decided by reference to the record, and an evidentiary 

hearing on these two assertions is necessary. The remaining allegations of ineffective 

assistance of counsel contained in asserted ground (b) can be resolved by reference to the 

record, and do not require aJactual hearing. 

13. The documents attached to the defendant's motion in support of asserted 

ground (c), and the records and files herein, do not support his assertion that relief should 

be granted. Prior to trial, Constance knew of Castner's affidavit, and the availability of 

Castner to testify as a witness for the defense. This evidence is not "newly discovered," 

and does not justify reversal of the defendant's convictions. 

14. Resolution of asserted ground (c) of the defendant's motion does not 

require a factual hearing. Constance has not presented any basis for a finding that 

Castner's testimony was unknown, or unavailable to him, prior to trial. 

Based upon the foregoing Findings of Fact, the court enters the following 

Conclusions of Law: 

CONCLUSIONS OF LAW 

1. This defendant's motion for relief from the judgment and sentence is made 

pursuant to erR 7.8. 
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2. The motion is not time barred by RCW 10.73.090, and is timely pursuant 

to the requirements ofCrR 7.8 (b). 

3. The defendant has not made a substantial showing that he is entitled to 

relief. 

4. Resolution of two issues concerning asserted ground (b) of the defendant's 

. motion will require a factual hearing. Resolution of all other grounds asserted in the 

defendant's motion will not require a factual hearing. 

Based on the foregoing Findings of Fact and Conclusions of Law, and the court 

being fully advised, now, therefore, it is hereby ORDERED, ADJUDGED and 

DECREED as follows: 

ORDER 

1. The defendant's request for an evidentiary hearing on asserted ground (b) 

of his motion for relief from judgment is granted, limited to the following issues: (A) 

whether defendant's trial counsel actively prevented the defendant from exercising his 

right to testify on his own behalf at trial; and (B) whether the defendant received 

ineffective assistance of counsel, based upon trial counsel's failure to call available 

witnesses favorable to the defendant, under circumstances which warrant a new trial. 

The defendant's motion for an evidentiary hearing on all other grounds asserted in the 

motion for relief from judgment is denied. 

2. This matter is scheduled for review on Tuesday, June 23,2009, at 9:00 

am, on the court's arraignment docket. The State shall arrange for the transport of the 

defendant to Clark County for this review. At the review, the court will appoint counsel 

to represent the defendant concerning the issues before the court. The court will also 
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enter an order fixing a date and time for the evidentiary hearing and directing the State to 

show cause why the relief requested, with regard to the evidentiary issues described 

above, should not be granted, as required by CrR 7.8 (c)(3). 

3. All other grounds asserted in the motion for relief from judgment are 

reserved, pending further order of the court. If the court determines, following the 

evidentiary hearing, that relief should be granted, the parties will comply with the 

requirements of RAP 7.2 (e). If the court denies relief following the evidentiary hearing, 

the remainder of the defendant's motion for relief from judgment will be transferred to , 

the Court of Appeals, Division II, for consideration as a personal restraint petition, 

pursuant to CrR 7.8 (c) (2). 

4. The Clerk of the Court shall mail a copy of this order to the defendant and 

to the assigned deputy prosecuting attorney, as notice of the hearing date and time. 

Dated this 20th day of May, 2009. 

Judge obert A. Lewis 
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I certify under penalty of perjury under the laws of the State of Washington that on this 
date I sent a copy of this Findings of Fact and Conclusions of Law and Order Granting 
Evidentiary hearing on Limited Issues to the parties addressed below, by regular mail: 

Dino Constance 
DOC 317289 HOUSING B-1 0 
CLALLAM BA Y CORRECNTIONS CENTER 
1830 EAGLE CREST WAY 
CLALLAM BAY, W A 98326-9723 

Tony Golik 
Deputy Prosecuting Attorney 
PO BOX 5000 
Vancouver, W A 98666-5000 

Signed:~ O~ 
JudIcIal A sIstant, SuperIor Court #9 
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Sherry W. Parker. Clerk 
. Clark County,_ 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF CLARK 

STA TE OF WASHINGTON, 

vs .. 

DINO 1. CONSTANCE., 

) 
) 

Plaintiff, ) 
) 
) 
) 
) 

Defendant. ) 
) 
) 
) 
) 
) 
) 

NO. 07-1-00843-8 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW, 
AND ORDER DISMISSING 
ISSUES AND 
TRANSFERRING MOTION 
FOR RELIEF FROM 
JUDGMENT TO COURT 
OF APPEALS, DIVISION II 

[CLERK'S ACTION REQUIRED] 

This matter came on regularly for a factual hearing before the undersigned judge 

of the above-entitled court on September 11 and 14,2009, on the motion of the 

defendant, Dino Constance, for relief from judgment pursuant to CrR 7 .·8 (b). The 

defendant was present, and represented by and through his attorney, Edward Dunkerly. 

The State of Washington was represented by and through deputy prosecuting attorney 

Anthony Golik. 

The court has reviewed the following materials with respect to the motion: 
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1) Defendant's motion and brief in support of motion for relief from 

judgment (CrR 7.8), received by the assigned judge April 7, 2009; 

2) "Recorded Proceedings," received April 7, 2009; 

3) "Summary of Exhibits," with Affidavit of Authenticity and 39 attached 

exhibits, received April 7, 2009; 

4) Affidavit in Support of Motion for Relief from Judgment (Dino 

Constance), received April 7, 2009; 

5) Affidavit in Support of Motion for Relief from Judgment (Alexa 

Constance-Saxon), received April 7, 2009; 

6) Correspondence from the defendant to the court dated March 25, 2009, 

and April 2, 2009, and received April 7,2009; 

7) Letter from the defendant to the court stating corrections to brief, dated 

April 12,2009, and received April 14,2009; 

8) Letter from the defendant to the court requesting evidentiary hearing, 

dated April 13, 2009, and received April 15,2009; 

9) Letter from the defendant to the court stating corrections to brief, dated 

April 19,2009, and received April 22, 2009; 

10) Response to 7.8 Motion, filed April 20, 2009; 

11) Defendant's Reply to State's Response to 7.8 Motion, dated April 22, 

2009, and received April 30, 2009; 

12) Letter from the defendant to the court requesting status, dated May 13, 

2009, and received May 18, 2009; 

13) Motion for Franks hearing, filed May 21, 2009; 
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14) Affidavit in support of motion for Franks hearing, filed June 2, 2009; 

15) Motion for Modification of Findings of Fact and limits on Evidentiary 

Hearing, filed June 8, 2009; 

16) Addendum to Motion for Relief from Judgment, filed June 9, 2009; and 

17) Exhibit 25 of Constance's Exhibits to Motion for Relief from Judgment, 

filed August 13, 2009. 

These materials have been filed with the court. 

On May 21, 2009, the court ordered a factual hearing in this matter, limited to two 

specific issues raised in the defendant's Motion for Relief from Judgment. Although the 

court entered findings of fact and conclusions of law with regard to the remaining issues 

raised in the motion, the court reserved action on these issues, pending the outcome of the 

evidentiary hearing. The defendant was ordered returned to Clark County, Washington, 

for purposes of the hearing. On May 21,2009, the court denied the defendant's motion 

for a Franks hearing, and the defendant's motion for bail pending appeal. 

On September 11, 2009, the defendant and his counsel asserted on the record that 

the defendant wished to withdraw all issues raised in the motion for relief from judgment 

from the court's consideration, except for the issue of whether the defendant's trial 

counsel actively prevented the defendant from exercising his right to testify on his own 

behalf at trial. The court granted the defendant's request to withdraw these issues. On 

the remaining issue, the court heard the testimony of Spiro Constance, Ruth Constance, 

Dino Constance and Brian Walker. The court also reviewed the records and files herein, 

and considered the arguments of counsel. 
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Based upon this review, and this court's assessment of the credibility of the 

testimony and evidence presented, the court makes the following: 

FINDINGS OF FACT 

1. The defendant, Dino Constance, was charged with three counts of 

Solicitation to Commit Murder in the First Degree, and one count of Solicitation to 

Commit Assault in the Second Degree. Constance was represented by his second 

appointed attorney, Brian Walker, from September 17,2007, through March 28,2008. 

Following Walker's appointment, Constance's trial was continued to allow an evaluation 

of the defendant's competence, to consider pretrial suppression motions, and to allow 

counsel additional time to prepare. 

2. Prior to trial, the defendant moved to sever the trial of Counts I and II 

from the trial of Counts III and IV. The defendant also moved to suppress recorded 

conversations between Constance and Ricci Castellanos, related to the solicitation of 

Castellanos to murder Jean Koncos. The motion was based upon alleged violations of 

CrR 3.6 and RCW 9.73. These motions were heard and denied on February 13,2008. 

The court also dealt with other pretrial motions and discovery issues at this hearing. 

3. The case was tried to a jury from February 25-28, 2008. The defendant 

did not seek a continuance of the trial date. Prior to trial, the court heard and decided a 

number of motions in limine filed by defendant's counsel. The court granted most of 

these motions, including motions to exclude reference to other prior wrongs or acts 

alleged to have been committed by the defendant. 

4. Before trial commenced, Constance planned to testify as a witness for the 

defense. The defendant wanted to explain the meaning of his conversations with 
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Castellanos, and to assert that his alleged solicitations of others to harm or kill Koncos 

did not occur. Walker also believed that Constance would testify at trial, and prepared 

his case based on the assumption that the defendant would take the stand. 

5. During a number of meetings prior to trial, Walker and Constance 

discussed areas to be covered in his direct testimony, and possible areas of concern 

regarding his cross-examination. For example, Walker was concerned that Constance 

would try to always have the "perfect answer", and that the jury would not like the 

defendant because of his demeanor. Walker expressed these concerns to Constance, but 

did not tell him that he would not allow him to testify. 

6. As Constance observed the court proceedings during trial, he began to 

express reservations about testifying to Walker. The defendant and his counsel agreed 

that most of the information Walker planned to use during his closing arguments could be 

presented through the cross-examination of State witnesses, or the testimony of other 

defense witnesses. Constance was also concerned about the areas of inquiry which would 

be raised during his cross-examination. Because Walker had reservations about the 

defendant's demeanor while testifying, he did not urge or encourage Constance to testify. 

7. Constance moved to present habit evidence through the testimony of 

Alexa Saxon and Michael Phillips. The defendant asserted that both would testify "as to 

Constance's routine, reflexive reaction to anger, frustration and stress by describing in 

great and lengthy detail how he intends to get revenge." The defense ultimately did not 

call Phillips as a witness. The court heard an offer of proof regarding Saxon's testimony, 

and ruled that the proffered evidence was not admissible as proof of habit. 
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8. The defendant's counsel cross-examined the State's chief witnesses, 

including Koncos, Jordan Spry and Michael Spry. He elicited prior inconsistent 

statements by these witnesses, and highlighted factual inconsistencies between their 

respective testimonies. Walker also called six witnesses during the defendant's case. 

Just before the final defense witness testified, Walker and Constance met alone for 

approximately 20 minutes during a court recess. During this meeting, the defendant 

advised Walker that he did not wish to testify. Walker rested his case without calling the 

defendant. Counsel did not have Constance affirmatively state on the record that he had 

chosen not to testify. 

9. On February 28, 2008, the jury found Constance guilty of three counts of 

Solicitation to Commit Murder in the First Degree and one count of Solicitation to 

Commit Assault in the Second Degree as charged. On March 19, 2008, the defendant 

filed a motion for arrest of judgment, which noted inconsistencies between Koncos and 

Jordan and Michael Spry concerning when the Sprys had first warned Koncos that 

Constance wanted to have her harmed or killed. Constance submitted a revised 

declaration in support of the motion, asserting that this inconsis~ent testimony proved that 

these' witnesses had perjured themselves, and had conspired together concerning these 

false statements. The defendant also argued that there was insufficient credible evidence 

to convict him of the crimes charged in Counts I and II. The defendant did not assert in 

this motion that he had been denied his right to testify at trial. The court heard and 

denied the motion on March 28, 2008. 

10. The court entered judgment and sentence, based on the jury's verdicts, on 

March 28, 2008. The defendant was sentenced within the applicable standard range for 

Page 6 of 11- Findings of Fact, Conclusions of Law, and 
Order Dismissing Issues and Transferring Motion 
For Relief from Judgment to Court Of Appeals 



each offense. On April 3, 2008, Constance filed a notice of appeal. That appeal is 

currently pending before the Court of Appeals, Division I, under Docket No. 37576-1-11. 

11. On April 7, 2009, the court received the defendant's motion for relief from 

judgment (CrR 7.8), and accompanying materials. The asserted grounds for the motion 

were (a) irregularity in obtaining the judgment, based upon the State's knowing use of 

the perjured testimony of Jean Koncos, Jordan Spry and Michael Spry; (b) ineffective 

assistance of trial counsel, based upon Walker's trial tactics, failure to adequately prepare 

for trial, failure to call witnesses and his refusal to allow the defendant to testify on his 

own behalf; and (c) the discovery of an affidavit filed on Constance's behalf by James 

Castner in a Clark County domestic relations file, and the potential use of this affidavit, 

or the testimony of Castner, as evidence for the defendant in this case. 

12. The documents attached to the defendant's motion in support of asserted 

ground (a), and the records and files herein, do not support his assertion that relief should-

be granted. Inconsistent statements by a witness, and inconsistencies between witnesses, 

are not uncommon at trial, and do not prove either perjury or conspiracy. The jury was 

presented with evidence of inconsistency, and other asserted bases for disbelieving the 

State's witnesses. The jury is the sole judge of witness credibility. 

13. Resolution of asserted ground (a) of the defendant's motion does not 

require a factual hearing. The information concerning the inconsistent testimony of the 

witnesses was presented at trial, and was also argued as the basis for the defendant's 

motion for arrest of judgment. This information is contained in the record of proceedings . 

before the trial court. 
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14. At the time of the evidentiary hearing on September 11,2009, Constance 

affirmatively withdrew asserted ground (a) as part of his motion for relief from judgment. 

This portion of the motion will not be transferred to the Court of Appeals. This portion 

of the motion should be dismissed. 

15. The documents attached to the defendant's motion in support of asserted 

ground (b), and the records and files herein, do not support his assertion that relief should 

be granted. Most of the defendant's complaints against his trial attorney are either 

disagreements with tactical decisions, or disagreements with the court's rulings on 

motions. Neither are appropriate grounds for relief on the basis of ineffective assistance 

of counsel. The record does not support the defendant's contention that his counsel was 

not willing to call available witnesses to support his defense. 

16. Except for the factual issue of whether the defendant's trial counsel 

actually prevented him from testifying, resolution of the allegations of ineffective 

assistance of counsel contained in asserted ground (b) can be resolved by reference to the 

record, and do not require a factual hearing. The issue of whether the defendant received 

ineffective assistance of coUnsel, based upon trial counsel's failure to call available 

witnesses favorable to the defense, would need to be resolved following a factual hearing. 

That hearing was not conducted, because Constance affirmatively withdrew this asserted 

ground for relief prior to the scheduled hearing. 

17. At the time of the evidentiary hearing on September 11,2009, Constance 

affirmatively withdrew asserted ground (b) as part of his motion for relief from judgment, 

except for the issue of whether the defendant's trial counsel actually prevented him from 
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testifying at trial. The remaining portions of the motion will not be transferred to the 

Court of Appeals. These portions of the motion should be dismissed. 

18. The defendant's trial counsel, Brian Walker, did not actually prevent Dino 

Constance from testifying at trial. The defendant, after observing the trial and 

considering his options, chose not to testify. Although Walker had expected that 

Constance would testify, he accepted this decision, and rested his case without calling the 

defendant. 

19. At the factual hearing, Constance testified that he had advised Walker for 

months that he insisted on testifying, and had urged Walker to prepare him for cross-

examination. The defendant testified that counsel refused to call him as a witness, told 

Constance that he planned to put on a case without his testimony, and advised the 

defendant that he would be going to "Walla Walla" ifhe took the stand. Constance 

asserted that he finally gave up on the idea of testifying, because Walker refused to 

prepare him to take the stand. After listening to all ofthe testimony, and considering 

both the defendant's demeanor, and his history of advising the court when he was 

dissatisfied with court proceedings, or the quality of his counsel's representation, the 

court does not find this version of events to be credible. 

20. The documents attached to the defendant's motion in support of asserted 

ground (c), and the records and files herein, do not support his assertion that relief should 

be granted. Prior to trial, Constance knew of the Castner affidavit, and the availability of 

Castner to testify as a witness for the defense. This evidence is not "newly discovered," 

and does not justify reversal of the defendant's convictions. 
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21. Resolution of asserted ground (c) of the defendant's motion does not 

require a factual hearing. Constance has not presented any basis for a finding that 

Castner's testimony was unknown, or unavailable to him, prior to trial. 

22. At the time of the evidentiary hearing on September 11,2009, Constance 

affirmatively withdrew asserted ground (c) as part of his motion for relief from judgment. 

This portion of the motion will not be transferred to the Court of Appeals. This portion 

of the motion should be dismissed. 

Based upon the foregoing Findings of Fact, the court enters the following 

Conclusions of Law: 

CONCLUSIONS OF LAW 

1. The defendant's motion for relief from the judgment and sentence is made 

pursuant to CrR 7.8. 

2. The motion is not time barred by RCW 10.73.090, and is timely pursuant 

to the requirements ofCrR 7.8 (b). 

3. With one exception, all of the grounds asserted for relief from the 

judgment and sentence have been affirmatively withdrawn by the defendant from court 

consideration and should be dismissed. 

4. The defendant has not established by a preponderance of the evidence that 

his trial counsel actually prevented him from testifying. The credible evidence presented 

at the factual hearing established that Dino Constance made a voluntary decision to 

exercise his right to remain silent, and that he chose not to testify after consulting with 

defense counsel. 
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5. The defendant has not made a substantial showing that he is entitled to 

relieffrom the judgment and sentence entered on March 28, 2008. 

6. No other grounds for relief have been asserted in the defendant's motion, 

and a further factual hearing concerning this motion is not required. 

Based on the foregoing Findings of Fact and Conclusions of Law, and the court 

being fully advised, now, therefore, it is hereby ORDERED, ADJUDGED and 

DECREED as follows: 

ORDER 

1. The defendant's motion for relief from judgment, filed April 7, 2009, on 

the asserted ground that defendant's trial counsel actively prevented the defendant from 

exercising his right to testify on his own behalf at trial, under circumstances which 

warrant a new trial, is transferred to the Court of Appeals, Division II, for consideration 

as a personal restraint petition. 

2. The defendant's motion for relief from judgment, filed April 7, 2009, on 

all other grounds asserted in the motion, is dismissed. 

3. The Clerk of the Court shall mail a copy of this order to the defendant, 

Dino Constance, to the defendant's appointed counsel, Edward Dunkerly, and to the 

deputy prosecuting attorney, Anthony Golik. 

Dated this 14th day of September, 2009. 

Judge Robert A. Lewis 

Page II of 11 - Findings of Fact, Conclusions of Law, and . 
Order Dismissing Issues and Transferring Motion 
For Relief from Judgment to Court Of Appeals 



APPENDIXE 

Order Amending Findings of Fact and Conclusions of Law, and 
Order Dismissing Issues, and Denying Defendant's Motion for 

Relief from Judgment, Pursuant to CrR 7.8(c)(2) 
Clark County No. 07-1-00843-8 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR CLARK. COUNTY 

STATE OF WASHINGTON, ). 
) 

Plaintift; ) 
vs. ) 

) 
DINO J. CONSTANCE, ) 

) 
Defendant. ) 

) 
) 
) 

NO. 07-1-00843-8 

ORDER AMENDING FINDINGS 
OF FACT AND CONCLUSIONS 
OF LAW, AND ORDER 
DISMISSING ISSUES, AND, . 
DENYING DEFENDANT'S 
MOTION FOR RELIEF FROM 
JUDGMENT, PURSUANT TO 
CrR 7.8(c)(2) 

[Clerk's Action R~ulred) 

This matter came on regularly before the undersigned judge of'tbe ab~)V~tiiled 
, , 

) " , 

court, on the order of the Court of Appeals, Division II, rejecting CrR 7.8(c)(2) transfer. 

The trial court has reviewed the order, and the records and files herein, and is fully 

advised. 

On September 14,2009, the court issued its Findings of Fact and Conclusions,of 

" 

Law, and Order Dismissing Issues and Transferring Motion for Relief from Judgment tQ " 
, .. 

Court of Appeals, Division II. The trial court determined that all of the grounds asserted 

by the defendant in his Motion for Relief from Judgment, filed April 7, 2009, except for 
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the asserted ground that defendant's trial counsel actively prevented the defendant from 

exercising his right to testify in his own behalf at trial, under circumstances which 

warranted a new trial, should be dismissed. The basis for the dismi~al was the 

affirmative request of the defendant, and his counsel, that the matters be withdrawn from 

the trial court's consideration. 
\ -

With regard to the remaining asserted ground for relief, the tri~ court conducted­

an evidentiary hearing on September 10 and 14, 2009. The trial court entered Findings of 

Fact and Conclusions of Law, expressing the opinion that the motion was not well taken, 

and that the defendant had not made a substantial showing that he was entitled to relief 

from the judgment entered on March 2S, 200S. The trial co~ did not, however, deny the 

defendant's motion for relief from judgment. The trial judge concluded that he did not 

have the authority to deny the motion for relief from judgment based upon the language 

ofCrR 7.S(c). Instead, the trial court believed that his sole authority was to enter 

findings and conclusions with regard to the motion, and to transfer the case to the Court 

of Appeals for decision as a personal restraint petition. The order entef¢ on SePt~ber _ 

14,2009, reflects that belief. 

By order dated February 22,2010, the Court of Appeals, Division II, rejected the 

CrR 7.S(c)(2) transfer. This order indicates that the trial court does have the authority to 

deny the motion for relief from judgment, when an evidentiary hearing on the motion has 

been conducted. Further, the Court of Appeals concluded that the trial court's action was 

an effective denial of the motion. The trial court's order should be corrected, to reflect 

the Court of Appeals' conclusion. 
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Based on the foregoing, it is hereby ORDERED, ADJUDGED and DECREED as 

follows: 

1. Paragraph 1 of the "Order" section of the Findings of Fact, Conclusions of 

Law, and Order Dismissing Issues and Transferring Motion for Relief from Judgment to 

Court of Appeals, Division II, entered by the court on September 14,2009, shall be 

amended to read as follows: 

"1. The defendant's motion for relief from judgment, filed April 7, 2009, 
on the asserted ground that defendant's trial counsel actively prevented the 
defendant from exercising his right to testify on his own behalf at trial, 
under circumstances which warrant a new trial, is denied." 

2. The title of the Findings of Fact, Conclusions of Law, and Order Dismissing 

Issues and Transferring Motion for Relief from Judgment to Court of Appeals, Division 

II, filed September 14,2009, is amended to read as follows: 

"Findings of Fact and Conclusions of Law, and Order Dismissing Issues 
and Denying Motion for Relief from Judgment [Clerk's Action 
Required]. " 

3. Except as expressly amended above, the court's previous Findings, Conclusion 

and Order, entered on September 14, 2009, is affirmed, and shall be and remain in full 

force and effect. . 

4. The Clerk of the Court shall mail a copy of this order to the defendant, Dino 

Constance, to the defendant's appointed counsel, Edward Dunkerly, to the defendant's 

counsel on appeal, Neil Fox, to the deputy prosecuting attome~, Anthony Golik, and to 

the appellate deputy prosecuting attorney, Michael Kinnie. 

Dated this 1 It day of March, 2010. 
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Letter from Defendant to Judge, received August 25,2008 
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FILED 
MAR 282008 

Sheny Vi Ptner, CIerk, CisrkCfJ. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 

.LJ~·~ 
Defendant. . 
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Judge Lewis, 

!. feel com~lled ~o write this letter to you and emplore !'~to~.!t as it is pertinent to my $.On's ca.~, nq~ly the 
Ext~uatfny Clrcumstances~ you did'nat'hearst my son's bial tnat cauSed him to say things resUlting In such. '. 

horrifio charges and to his remaining in ''the hole" for 10 months. . :' 
., will try to explain why he said the things he said and the reasons for such . behavior so that you c:an understand 
and pemspS ~I Y~~ .. ~~_~ive himalesser ~ntence: I hope you will feCId my letter and .give some thought to 
these extenduation arcumstance; I feel tfiat if you had allowed FnOf8 of the motions and testimony that his 

.. attomey tried to get admitted his mill would have been more equitable andprob3bJy would haveiasted three , 
weeks rather than three days. fn California, exleoduating clrcumstances would nave effected hiS trial in a positIVe 
way for Orno Which would also lessen his sentence. . ." .' . 
From the beginning we a!! realized his wife, Jean Koncos. saw a 9004;1 thing, financially, in I'IQoktnQ up wit/'! our . 
S?n. ~e ~ that She deltberaUy got pregnant, without my soo's knloWledge,is one of many deceptive things she . 
did. Olno did too much bragging about his Income and about our comfortablellfastyle. . .' . . '. , 
Dina believed she truly loved him and wanted to be a part of our family. So mUCh so that he rented a house in WA 
bigeoough fOr he and Jean and her 2 other chlldren" .. Theyboth signed the lease but when she first took off he 
got stuck with all the rent. He spent aU of his $aVings to pay for .,tigation she was going through to try to get , ' 
custody of her 2 other children. When thereiationshlp went bad between the two of them, she took off to another 
state so that she cOuld have their baby and sign something saytng she did not knoW Who the fatherwaa. This ' 
was the first terror she imposed on oUTaon. We paid for deteotivesto find ~r before g.ivlng birth. She returned . 

....,t"!~ !the baby and then too~off Tor her adoptive parents whel'\. the baby was one week old. Her parentS woulC{not 
Ietherstay Peyond'two weeks. "~. ' " . ... .. , 
She retul1'led again, ~y fought, and child protective service:5 plaoed our grarid50ll into foster care for 4 months 
until they both deCided.to try and mend theirr8fationShip and they married to getttle baby out of foster care. Not 

__ ml.l.c;hJaterJhey.broke up again .and..she~d a restraining order placed on Dino,,;;.he broke the-c:irderby phoning 
hertrylng to makeup so that they(;Ot..lld give their son stability and famIly. She had him arrested but the message 
he had left on her cell phone pleading with her to 'work at the marriage and notJose the baby again was UstenElCi 
to by the Judge presiding over their first divorce hearing and tie did. not go any farther with the violation of a no 
contact order. " . 
The custody batt1e began and there are 9 volumes on this fight He was so wonied aboLitloslng the baby that he 
was unable to work very much, Jean moved in with her old bOy friend, a nigerian, Who she had filed a complaInt 
on p~vious/y and had a restraining Order on him and had him legally removed for being bad to her and a bad 
influence on her other children. Of course. all the bills incurredwhfle Dino and she were together, she stuck Dir'lo .. 
. wI1tl. She knew the code to Dino's bank account so she took It all WithOut his' consent . 
She lied to the cOurt about an· incident that occurred ea11y on in their relationashipwhere when they had gone ' 
boating on Dino's boat with het other children $he ~id Dino hadpushecl her son into the water when he wouldn't 
mind his mother about something. Another time she reported Dine had spanked her daughter for leaVing the gate 
open so that his beloved 'dog could have gotten out and been run over. That She cried· for'6 hours. .... later on she 
laughed and admltteclto DIrtO and anattomeyfriend of Dino's that she had lied about the incident She told her ex 
about this, even though It was a lie ,SO he blamed Dine and used it to gel custody of bis and Jean's children. Jean 
was constantly ranting about her husband's wife, Athena Paradise, whom she had had a sexual affair with and 
brought home tohermarraiage bed, how she was the ~$OO for the whote custody battle ... aHer listening about 
her over andover again for approximately 1112 years, he started saying that he wanted tokUlher so that she 
couldn't cause anymore problems tOr them. 

Some time passed and later on they tried to reunite once again and decided it would be better for the chltd and for 
Dina's business if they moved to California. She was in full agreement and even signed a notarized contract . 
staling that Olno should be the primary· parent of Nicko if she decided not to stay ,thatshe'was under NO . duress 
and had made this decision to move wlthDlnoand Nicko as a familly. This way NiOkOVtlOt1Id be dose to InIs ' 
. paternal grandparents, aunts and cousins In ca. They aisosaw an attorney to make it legal for $5,000 that we' 
paid for. . " . . . 
They rented <II little home , once again, Jean co-signed the lease and agreed she would start worl<jng as a 
massage therapist so that with their combined income they could afford this house. Oino found hera massage job 
which she lasted at only one day. Jean and Dino hosted a ChriStmas Eve dinner for the whole famlly .... they were 

. getting along very we//andseemed quite happy. Christmas day was c&l&brated &tour da~9htel: and son-ill-laws 
home by us all. That day Jean had told both :our daughters that "Dino was the best father she had ever seen" and 
that she loved him;( It was during this period of tlmethat Dino saw Jean putting. her finger down Nicko's tIlroat to 
make him gage because he had bitten the new sofa .• we bought for them ,as punishmEmt) He wast&eithing·at the 
time.(She also doesn't believe in innoculations for ohtldhood diseases,) Two <layssterwhen she asked 010011. 
she cou/d, have her other .2 chhdrenflown down to Calor the remainder of the Christmas holidays Dina iDid her . 
they simply c;ouldnot.afford alrfare for the tweof them but that as soon as they couldthe)' ,WOUld. Oisresarding 
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her eign~, nota~agreement, $he toOk off with the boy in the ~lddfe of the night. . Terroril:edondeagaln 011'10 
. plead~ with US to ~ay for detectIVes to fi~d them a~ we did. She took a route'through AZ to throw us off before 
retumlng to WA which is where the detectives finally found them after 6 terrifying weeks., Dino was so SCQr~ of 
what she might do that h& W8S, again unable to work. He flew emmedlately ,to WA to tty to get back hIs sOn and 
. when h~fcund them he saw Nicko, ,now 2 years old'; walking in the middle oftha street while Jean was reading a . 
book. HIS reflex was to grab the boy before he could be run over and an altercation ensued. He was unaware the. 
previous restraining orderwse still inaff&ct at the time so he landed In ;an. We hired anattomeY,Jon McMullen; it 
cost us another $1"0,000. , . . . ' . . 
Dino returned to Ca. with 2112 days III week visitation rights .... costing him $1600 to eactt. time for flights to and 
from. He could not afford this amoul1t every week so he retumed to WA He rentea a room with the Sprys and 
agreed to pay them $500 to retrieve his second car from Ca. which was left with our daughter .. Mr. Spry did pick 

, the car up and spoke with our daughter telling her that everything was nne with Dino and Nicko. When he 
retumed with the car , l'Ie demanded an additionaf$500 fOr gas .. An argument ensued, police were called. This 
is when the Sprys decided to call Jean to tell her thatOino tried to hire them to kill. her. Seems a bit obvious to me 
that they were mad and wanted to get back at Dlno for not paying them the extra $500., If they had heard him say 
he wanted her killed befbrathis argument 'Nhy didn't they go to the authorities then?or con~ Jean then? But, 
No ,this was a perfect way to gat back at Oino. Jean testified Ulat she had never heard fromlhe Spry$until this 
disagreement happened. The. Sprys did this when Dino was In jail for 2 days because he was late with his child 
support. He had just begUrito make good money and had a cheek f~r aU the back child support th the mail but . 
Jsan, in orderto help destroy Dino, called his bosS pretending to be fromlhe licensing office of mortgage . 
. brokering andtok1 his boss that he was not licensed. '. . . '.;: 
His boss stopped payment on the check so when she went to deposit it it bounced. This was a deliberate actlOn 
by Jean to keep Dino Inc:al'Cefl!ted and in trouble. She knew Dlno was IntheptQces$ of getting lic:ensed in 
Oregon.. . . '. 
rrus.was ,nosurpiise,to us thatshedid.thisas she nas.a·deceptivebaekgmund;For example,' she'had told Dina 
~ on that she wasn't sure her daughter was her husbands, . " . . 
that she had had an affair while married to him, She also had, at her promoting. a t:tueesome affair. With she, her 
female Chiropracter emplOyer (Ath&na Paradise} and Jean's hUsband. Olno learned of this later on in their . 
relationship. . 
Jean is just as smart as Dina but more conneivlng. mno gets $0 frustrated with atl of these lies and rnanipulatk>ns 
that he vents. 
Judge LewiS, It appears to me that YOU have put my son in prison potentiallyfor' the rest of hlsHfe WithouUull 
knowledge of this ~lationship for the paSt 3 years. This has everything to do with what he was charged and 
conviCted of. f know he is NOT a murderer but I also know he has a very BIG mouth and.alYlays has had. 
, have many attorneys ,and several judges as patients who I have explained these charges to and they all felt that 
most courts would consider these circumstances and that hie &entence would be greatly reduc:ed because of 
them. The Sprys areJiars and Jean Koncos is a liar. '. . 
Not allowing so many impOrtant motions from his attorney, Brian Walker, you left him with NO DEFENSE! Brian 
was unable to bring witnesses to testtfythatOino always wn' complaining about Jean as a Yn9ther and hOw the 
child 'Woutdscream and . hang on to his dad when his mother came to ptCktUmup. How the child would wak.e up 
screaming "Don't hit me. dOn't hit me" The terrified look on his face When his mother would show up for him.', HoW 
Dino said repeatedly to hi$ friends and us how he wanted her dead for treating his littlaboyso badly. Again,You 
disallowed SO much ,of what was perti08f"1t to Dlno's case. you basically cut Srian'sablllty to defend Dlno off at the 
knees. You \eft them with NO case! I think if you had read the volumes on this whole contentious custody 
battle yoti would have seen what lead ,to the total frustration and anger on Oino·spart· HemlKed a lot, venting, 
I've haardand seen this many times and It Is ALL TALK! . . . 
I ended up putting approximately S140,OOOinto this sitUation. I halle no regrets because I knew my sonwss going 
crazy with all that this woman did to him and tllsonly child. But I do regret the fact !hat Dina has been branded a 
murDerer! How many times can a person be put in jail, usually unjuBtlyiberore thef'ru!'rtratlonexplodes Into wild 
talk? Testimony not heard from his sisters and friends to the fact that they heard him talk. of killing her for the past 
1112 years. , " ,,' 
If this Castenanos person had not been given the chance to getout sooner by calling Oino with a, 'poflC&-pf'Ovided, 
recorder for the conversation and kept calling him. at work, to egg him 00,' and inflaming his -anger (if this is not 
entrapment, I don't know what is!) . '. ,., . ',' . 
Dinowouldnever have contacted him or anyone else to do such a horrible thing. Dino was out ofjaHtMUed to 
be Working again in anticipation of maldrlga lot of money. I can assure you this WOUld. ha~ n~ver gone any. 
farther. Olno was, at that time. ready to move forward with hisllfe. Franldy Judge LewIS, 01110 IS much too smart.tf . 
he had really wanted to kill her. he wouldn't have gottef'llnvolved with '~ like Castellanos 10 do itl 
iheway 'you ran your courtroom there was no reason .for a defense attorney. All of rour decisions ,ori every point. 
was In the prcscecuters favor. You disallowed everything that would have helped DIOOIS attorney to defend him .. 
You zrllowed an habitual heroine addict, a career c:riminat, for a few less days spent in jail, entrape and destroy the 
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Weare writing this \ettar on behalf of our eon Dina Cons1;ance. we respectfully ask you to con~ider his positive 
Qualities before sentencing him. .. . 

Dina was our first child of three. Almost from the very beginning it was obvious he was of a very high Intellfgence, 
energy and Imagination.: Always 'Je(y dramatic using his hands and facial expressions when he talked, &Vf,m as a 
toddler. As earty as kindergarten he showed extreme inteUigence particualrly in mathematics and was advanced 
to a higher grade at 6 years old. He began to display intense loyalty to his mends and if 1hey were wronged in any 
manne~, from the other students, he would come to their defense. We reoall one .uch inClidantinjunior high 
where a boy with sevent cerebral palsy was being r1d1cufed for the way he walked and talked due to his affliction. 
The other boys were retant1ess in thiB mean conduct until Dlno physically fought with them and ended the 
situation. He Al!ma,InS completely loyal to hisfrlenda and family, always raady to help ~ needed.· 

As a child he had difficulty sitting stiD and etaylng focused 'in SChool but alWays reOeivedgood grades without 
much studying. We, as his parents, believe he was probably afllictedwith AttentionDeftcit Disorder ,but StIch a 
diagnosis and treatment was not available at the time it was not even a known condition. 

After two years of pre-med at USC followed by four years In business achool at cal Sta~ Northridge, he worked 
in the electronics field, did Well, until the entire industry collapsed. Next he went to WOI'k for Berde! Optical Co. and 
in on year he was number one in sales in the oompany, in the nation. He decided to become a mortgage b.roker 
as '- enjoyed working with numbtllrs. Hisfinilt job in this field was With Principle Financial and after atew months 

. he was ranked fifth In the nation and was the only emptyae honored in New York. .. 
/" . 

About te"years ago Dlno's fiancee was killed by a hit and run drtver folloWIng her being raped by an . 
aequaintance. The driver was never found. At the time Dinosaid thingsUke ~I wWfindthe bastard who raped her" 
We are sure you can understand he was devastated! He showed great strength In coping wtththis loss but It 
oertalnly affected his abtll'I;Y to work for a oouple of years. Several years later he met Jean KoncoS. After a taw 
weeks they moved in together and began discussing marriage and their. son was·~ivecI. Soon folloWed by her 
custody battle with her first husband costing Dina all of his savings he had. put together for afamly of his own. 
She lost custody of her two older children which caused them to break-up for a tlme.BacIc together by the time 
their beby \NQ$ bom, which didn't last long. It soon became IIpparentthey had an on-egain off-egalntoxic 
ralationshlp. When the baby was bon'! they manied in the hopes of giving their son the stability of a family and ' 
extended family. Dino began working 16 hour days to rebuild his savings. We are tailing you these things 59 that 
you can understand that Dtno triad vety hard to make everything right for his .son. 

Their unJion beCame impossible and a contentiOus custody battle began. 

For the past three yeBrsDino has endured many, many false statements, allegations, and charges by Jean. This 
oustodybattle over this .Iittie boy has been the source for Dina's 88Yereanxiety ,. extreme fn.!stratjon and fear for 
his child as he ha" been the recipient of v~ce by Jean on several ~sion8 and Is COI1\tinced that she is 
physlcally abuSing his son, now 3112 years old. 

His complete devotion to his only child he waited to have until he reached hl& mld..fQfUes and thOught he had 
found therigh1 woman to have him with, is obvious to aU who know Dlno. . 

This severely stressful, frustrating and fearful situation has driven Dlno to behave In a way that Is unlike him. 

Thank you for your thoughtfUl consideratiOn of these writings rggarding Dino's sentence .. 

Respectfully Yours, 
Or. and Mrs Spiro Constance 

~l~·~ 
fo~Y·~~~ 
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BRrAN WALKER - DIRECT 

1 (tIJITNESS TAKES THE STAND, 3: 01) 

2 THE COURT: Now that you're seated, please state 

3 your name in full, then spell your last name for the 

4 court's record. 

5 MR. WALKER: Brian A. Walker, W-A-L-K-E-R. 

6 THE COURT: All right. Counsel? 

7 DIRECT EXAMINATION 

8 BY MR. GaLIK: 

9 Q Good afternoon. Mr. Walker, you were Mr. Constance's 

10 trial counsel in this matter? 

11 A The second appointed counsel; correct. 

12 Q Okay. And at trial you represented the Defendant? 

13 A I did. 

14 Q Okay. I just want to ask -- first I want to ask you a 

15 few background questions. How long have you been an 

a 16 
J 

attorney? 

I 17 A Twelve years . 

• ij 18 
~ 

Q Okay. As a criminal practitioner the whole time? 

~ 19 
~ 

A I've done criminal defense ever since I starte& 
w 

"" 
® 
0( 

20 practicing, yes. 
::E 

~ 21 Q 

~ 

~ 22 

Q Okay. 

THE COURT: Do you need some water? 
\ 

23 MR. WALKER: I don't, Judge, I'm fine, thanks. 

24 Q All right. So you've done criminal defense -- or at~the 

25 time of this trial, you'd done criminal defense for 12 

ALLREO-E Transcription, (360) 740-6102 56 
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BRIAN WALKER - DIRECT 

years? 

A Not at the time of this trial, but at the time of us 

speaking today. 

Q Okay. 

A So, knock off a year and a half, I guess. 

Q Okay. All right. Did you have discussions with the 

Defendant in trial preparation about the Defendant 

testifying in this matter? 

A Yes. 

Q Okay. When did those discussions start roughly within 

your time that you were with the Defendant? 

A I couldn't say exactly what date, but they occurred off 

and on throughout the representation, probably pretty 

much from the very beginning. 

Q Okay. So basically from the beginning of the time that 

you represented the Defendant, you had discussions with 

him about his desire to testify? 

A Yes. 

Q Okay. And did you have an opinion about whether the 

Defendant would be testifying in this case? 

A I assumed that he would. 

Q Okay. Was that kind of right from the beginning? 

A Yes. 

Q And did that presumption continue all the way through 

trial? 

ALlRED·E Transcription. (360) 740-&102 57 



BRIAN WALKER - DIRECT 

1 A It -- well, I wouldn't say completely through trial, but 

2 it seemed to wane toward the end of trial. But I 

3 assumed that he was going to testify at least halfway 

4 through trial. 

5 Q Okay. So, during the whole time you were preparing for 

6 trial, it was with the assumption that the Defendant 

7 would testify? 

8 A Yes. 

9 Q Okay. Had he expressed to you his desire to testify? 

10 A He did. 

11 Q Okay. And did you, during trial -- excuse me, during 

12 trial preparation, did you tell him that you didn't plan 

13 to call him or anything like that? 

14 A No. 

15 Q Okay. So you planned to call him? 

16 A Yes. 

17 Q Okay. All right. Did you engage in preparation with 

18 the Defendant for his eventual testimony? 

19 A Yes. 

20 Q How did you do that generally? 

21 A Well, as a general matter and -- I don't like to divulge 

22 my preparation techniques -- but with Dino, it was a 

23 little different than with most clients. We would 

24 when we'd get to a certain area, certain discussion 

25 covering certain parts of the police reports, we would 

ALLRED-E TransCl'lption, (360) 740-6102 58 



BRrAN WAL~ER - DIRECT 

1 be talking about testimony of things he could offer 

2 during that time. And so we would -- I don't know that 

3 we devoted any particular single time to testimony 

4 preparation, but we did it all throughout the 

5 preparation from time to time. 

6 Q Okay. Did you spend -- in preparation for trial in this 

7 matter, did you spend the same amount of time roughly 

8 that you spend with other clients in preparation, or 

9 more time? 

10 A Do you mean -- do you mean time with the client? 

11 Q Right. 

12 A More than most. 

13 Q Okay. Significantly more? 

14 A Yes. 

15 Q Is it fair to say that you think you spent more time 

I 16 

17 

with the Defendant in preparation for trial in this 

matter than with perhaps any other clients that you've 
~ 
ill 

! 18 had in your career? 
,:. 

i 19 A I wouldn't say any other, but probably with one other --

® 20 with the exception of one other person, yes . .. 
~ 
Ii! 21 D 

g Q Okay. That being perhaps the Gall case? 

~ 22 A Yes. 

23 Q Okay. That was a Murder I case? 

24 A Correct. 

25 Q Okay. So only one other case in your career as a 

ALLRED-E Transcriplion. (360) 740.6102 59 



BRIAN WALKER - DIRECT 

1 criminal defense attorney where you may have spent more 

2 time with the client preparing for trial than in this 

3 case; is that fair? 

4 A Yeah. I don't know about more, but about the same 

5 probably -- a lot. 

6 Q Okay. All right. Okay. Now, you said that there 

7 wasn't, you know, one specific day where you just 

8 devoted, okay, this day is going to be trial -- or 

9 excuse me, testimony preparation and nothing else. You 

10 didn't have a day that was fully devoted to that; is 

11 that right? 

12 A Well, I think there were a couple of visits where that 

13 was the intent, but it never ended up that way. 

14 Q Why not? 

15 A Well, Mr. Constance had a real definite way he wanted to 

E 
16 8. 

1i1 
do things 

I!' 

f 17 (ATTORNEY/CLIENT DISCUSSION OFF THE RECORD~ 

I 18 A questions he wanted to be asked, and it would usually 

i 19 
'" z 

devolve into a situation where we wouldn't get much 
If 

e 20 done. 
0( 

~ 21 §l Q Okay. But did you, over all of the time that you spent 
0 

'" II: 

III 22 :5 with the Defendant, talk about preparation for testimony 

23 in most of the meetings? 

24 A I don't know that I would say most, but in a lot of 

25 them, I'd say over half of them. 

AU.REO·E Transcription, (860) 740--6102 60 
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1 Q Can you estimate how many times roughly you met with 

2 him? 

3 A I don't know, the trial had kind of a short time span, 

4 as far as I'm concerned, it was about five and a half 

5 months. I couldn't say -- I mean, I'm not prepared to 

6 answer that. 

7 Q Okay. Let me ask you this. Did you feel like you had 

8 had enough preparation time with the Defendant for the 

9 Defendant to take the stand and testify? 

10 A I don't feel that we had enough time to try the case 

11 to prepare for trial, period. But in relation to 

12 preparing him for testimony, yes. , 

13 Q Okay. 

14 A On a proportional basis, if you understand my answer. 

15 Q All right. And why was it, you think, you didn't have 

16 enough time to prepare for trial, period? 

17 A Because it was a complicated case with a lot of 

18 witnesses that required more than five and a half months 

19 preparation, and we were not able to get the amount of 

20 time that we needed. 

21 Q Was that the Defendant's decision? 

22 A It was. 

23 Q Okay. He just didn't want to waive speedy trial and 

24 give you more time? 

25 A He did once for me over -- he didn't want to, but did. 
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1 The second time he would not. 

2 Q And did you counsel him on that 

3 A Yes. 

4 Q -- that more time would be better? 

5 A Yes. 

6 Q But he made that decision knowingly? 

7 A Yes. 

8 Q Okay. So with the amount of time that he gave you, you 

9 didn't feel like you were as prepared as you could have 

10 been. Is it fair to say, though, that you did have 

11 enough time to talk to him about preparation for his 

12 testimony? 

13 A I think for the trial that we had, we could have put him 

14 on the stand easily to testify. 

15 Q Okay. And that was your plan? 

16 A Yes. 

17 Q Okay. All right. So going up to, say, the day before 

18 trial. We're the day before trial now. It was your 

19 plan to call the Defendant as a witness? 

20 A I can't say for sure that I firmly believed he was going 

21 to testify the day before the end of the trial. Is that 

22 what you're the day before trial or the day before 

23 the 

24 Q Day before trial began? 

25 A No, at that point I think the plan was still that he 
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1 would testify. 

2 Q Okay. So the day before the trial began, the day before 

3 the first day of trial --

4 A Right. 

5 Q -- your plan was to call the Defendant as a witness? 

6 A Yes. 

7 Q Okay. And you felt the Defendant --

8 MR. DUNKERLY: Sorry, Your Honor. I had called the 

9 investigator about the interviews and forgot to turn my 

10 phone off. 

11 Q And you felt the Defendant was adequately prepared to 

12 testify in his defense? 

13 A I felt that I had put in enough time and effort to 

14 prepare him. I can't say that he was prepared to 

15 testify. 

16 Q Okay. Did you feel like you had done everything that 

17 you could to prepare him to testify? 

18 A Not given the time constraints, but under the 

19 circumstances, yes. 

20 Q Okay. And the time constraints were the Defendant's 

21 choice? 

22 A Yes. 

23 Q Okay. 

24 A And I -- well, I should clarify that. I'm not positive 

25 that's it because I don't know what the Court would have 
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1 said if we'd have asked him for more time, so. 

2 Q Okay. But you're saying that if the Defendant would 

3 have executed his speedy trial waiver, you would have 

4 made a motion for another continuance, but 

5 A Yes. 

6 Q -- the Defendant didn't want to waive? 

7 A Correct. 

8 Q Okay. All right. During trial you indicated that the 

9 Defendant's desire to testify declined; is that fair to 

10 say? 

11 A Yes. 

12 Q Okay. Can you explain how that happened? 

13 A Well, he seemed to be -- seemed to be kind of, maybe a 

14 bit fearful as trial went on and when it came down to 

15 it, he was asking questions like, do you think I 

16 should -- do you think I should testify? And I'd begun 

17 to sense that he wasn't as sure as he had been before 

18 that he would testify. 

19 Q Okay. Whose choice was it for the Defendant to not 

20 testify? 

21 A Mr. Constance. 

22 Q Okay. Did you at any time tell him he could not 

23 testify? 

24 A No. 

25 Q Did you do anything to bar him from testifying? 
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A No. 

Q Okay. 

A Well, I don't know what he believes subjectively, but I 

did not do anything that I deemed an effort to prevent 

him from testifying. 

Q Okay. Did you ever tell him that you thought he -- did 

you ever tell him specifically that you thought he 

should not testify? 

A No. 

Q Okay. Were you surprised when the Defendant decided not 

to testify? 

A Yes. 

Q Okay. Did you counsel the Defendant at any time 

specifically that he shouldn't testify? 

A No. 

Q You indicated that when you got to the -- closer to the 

point where the Defendant would testify, he started to 

ask you questions about whether or not he should 

testify? 

A Correct. 

Q Did you give him any advice with respect to issues that 

he might have with testimony? 

A You mean, any drawbacks? 

Q Drawbacks. 

A To him testifying? 
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1 Q Right. 

2 A Yeah, I in his case the discussions that we had was 

3 whether or not we needed his testimony. And when he 

4 says that I said we didn't need his testimony to make 

5 the argument, he's correct, I did say that. I did tell 

6 him I was concerned that he would not be able to resist 

7 the temptation to have a perfect answer for everything, 

8 and I was afraid the jury might not like him because he 

9 tends to come off as somewhat arrogant, I did tell him 

10 that. 

11 Q Okay. So you counseled him with respect to that? 

12 A Yes. 

13 Q Okay. All right. When was it specifically during the 

14 trial that the Defendant decided not to testify, when 

15 did that actually happen? 

16 A At the this would have been the last day of trial. 

17 Trying to remember if you had rebuttal or not. This 

18 was -- he was my last witness if we were going to have 

19 him, and the Judge gave us a break and I don't recall 

20 how long the break was. Seems like it was 20 minutes or 

21 45 minutes or something like that to have a final 

22 discussion. 

23 Q Okay. Up until that final discussion, you were still 

24 planning to call him? 

25 A I wasn't sure we would be, but I was prepared to call 
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him. 

Q Okay. And it was during that final discussion the 

Defendant indicated he decided he didn't want to 

testify? 

A Yes. 

Q Okay. Did you prepare the Defendant in this matter for 

testimony generally in the same way that you prepare all 

defendants in criminal cases for testimony? 

A I tried to, yes. I can't say it went exactly the same 

with Mr. Constance as it did with anybody else, but I 

used my general approach, yes. 

Q Okay. So, in preparation for trial in this matter, you 

were using the same general approach you do with all 

defendants when you plan to potentially put them on the 

stand -- you were using the same techniques with this 

Defendant? 

A For the most part, yes. 

Q Okay. Because you planned to call him? 

A Right. 

Q Okay. Did you have any significant concerns about the 

Defendant's prior criminal history, anything like that 

coming out at trial if he testified? 

A Not -- not really. We had that heard in limine and 

there was an order entered that it wouldn't be coming 

out. There was always the possibility of opening the 
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1 door, but it seemed unlikely in this case. 

2 Q So that wasn't a significant concern? 

3 A Not for me. 

4 Q All right. Did you have a conversation with the 

5 Defendant before he decided not to testify where you 

6 discussed whether you'd be able to make the arguments 

7 that you and the Defendant thought you should make 

8 without the Defendant testifying? 

9 A Yes. 

10 Q How did that go? 

11 A Well, that's -- I thought I had mentioned this, but the 

12 discussion we had as trial went on was, I could make 

13 just about every argument we had talked about without 

14 him testifying. Is that what you're asking? 

15 Q Yes. 

16 A Yeah. 

17 Q Okay. And did the Defendant agree that you could make 

18 those arguments without him testifying? 

19 A I don't know that he said, I agree, or yes, yes, you're 

20 right, but it appeared that we were in agreement. 

21 Q Okay. All right. Did the Defendant at any time express 

22 to you any frustration about the fact that he did not 

23 testify in this matter? 

24 A You mean, after trial? 

25 Q Yeah, was there -- any time, after trial or -- it would 
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1 have been after he didn't testify, but was there a point 

2 where he --

3 A I can't point to anything he said, but I -- I mean, if 

4 he says that he told me later he wished he had 

5 testified, I don't doubt him, but I can't recall 

6 anything. 

7 Q All right. 

8 MR. GOLIK: No further questions. Thank you. 

9 THE COURT: Cross-examination? 

10 MR. DUNKERLY: All right. 

11 CROSS-EXAMINATION 

12 BY MR. DUNKERLY: 

13 Q Did you -- did you find it necessary at times to take an 

14 investigator with you to visit Mr. Constance? 

15 A A few times, yes. 

! 16 
"i 
~ 

Q And on those occasions, was part of that -- your reason 

I 17 for taking him sort of to protect yourself later against 
:: 
~ 
~ 18 
¥ 

possible claims by Mr. Constance? 

~ 19 A I wouldn't say I took investigators with me for that 
~ 

® 20 purpose, no . .. 
:Ii 

~ .. 21 I Q Okay. Okay. So you didn't ever take somebody up there 
It 

~ 22 to talk to Mr. Constance so that you would have a 

23 witness as to what he may have agreed to or not agreed 

24 to? 

25 A Not solely for that purpose, no. 
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