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A.

STATUS OF PETITIONER

Robin Schreiber (“Schreiber”) challenges his Clark County

conviction Second Degree Murder while armed with a firearm and a “law

enforcement officer” aggravating factor. Mr. Schreiber is currently

incarcerated in the Department of Corrections serving a 374-month

sentence. This is his first collateral attack on his judgment.

B. FACTS
The Court of Appeals summarized the facts on direct appeal as
follows:

Over several days in June 2004, Robin Schreiber became
increasingly upset over a child support dispute with his ex-wife,
Debra Phares. Schreiber's girlfriend, Kim Mortenson, found
Schreiber in his bedroom with a shotgun and a bag of ammunition.
She took the shotgun from him and had her son call 911. She
returned to the bedroom and tried to prevent Schreiber from reaching
a rifle stored there, but he pushed her aside. After Mortenson told
Schreiber the police had been called, she left the house.

Police officers responded to the call, including Clark County
Sheriff's Sergeant Brad Crawford. The officers saw Schreiber
moving from room to room inside the house, drinking beer, and
knocking out the screens on the upstairs windows. Schreiber pointed
a rifle out the window, aiming at the patrol cars and the officers
below. Shortly afler the police arrived, Schreiber called Phares and
told her she did not have to worry about him anymore, that deputies
were at his house, and that he had his gun with him.

Eventually, Schreiber came out of the house and crawled toward his
truck, carrying the rifle and periodically scanning with it in" the
officers' direction. Because patrol cars blocked Schreiber's driveway,
he drove across an adjoining field and over a barbed wire fence. The
fence severed a brake line, leaving him with only 37 percent braking
power. From the field, he turned onto a neighbor's driveway and



followed it to the road in front of his house, 114th Street. He was
traveling 19 m.p.h. as he turned onto 114th Street.

Meanwhile, Sergeant Crawford drove his patrol car on 114th Street
to the point where the road turns 90 degrees to the left, becoming
124th Avenue. He stopped a civilian vehicle that was approaching
the turn on 124th and backed his patrol car onto the shoulder at the
corner. His car was approximately 473 feet from the driveway where
Schreiber turned onto 114th Street.

Four other officers, including Vancouver Police Corporal Duane
Boynton, followed Schreiber on 114th Street in their patrol cars with
their lights and sirens on. None of them saw Schreiber's brake lights
come on as he approached the 90-degree turn where Crawford had
parked his patrol car. The three closest officers heard Schreiber's
truck accelerating as it approached the turn and saw it steer straight
into Crawford's car. Four civilian witnesses on 124th Avenue also
saw or heard Schreiber's truck accelerate and drive straight into
Crawford's patrol car. Schreiber's truck was traveling at 30 to 40
m.p.h. when it struck Crawford's car. Crawford died from multiple
blunt force injuries.

‘Additional facts, relevant to each claim below, are set forth in their

respective sections.

On June 28, 2006, a jury found Mr. Schreiber guilty of second

degree (intentional) murder. In addition, jurors returned firearm and “law

enforcement officer” special verdicts.

On July 27, 2006, Schreiber was sentenced to a total sentence of 347

months in prison. He appealed. The Court of Appeals affirmed Schreiber’s

conviction and sentence by an opinion dated October 21, 2008. His petition

for review was denied on April 1, 2009. The mandate was issued on April

g, 2009.

This petition timely follows.

o



C. ARGUMENT

1. MR. SCHREIBER WAS THRICE DENIED HIS RIGHT TO A PUBLIC
AND OPEN TRIAL—FIRST, WHEN JURORS WERE GIVEN A
“CONFIDENTIAL” QUESTIONNAIRE THAT WAS FILED UNDER
SEAL AND SECOND, WHEN MEMBERS OF THE PUBLIC WERE
EXCLUDED FROM THE START OF JURY SELECTION BECAUSE
THE COURTROOM HAD NO EXTRA ROOM FOR SPECTATORS,
AND THIRD, WHEN A JUROR WAS QUESTIONED IN CHAMBERS.

2. MR. SCHREIBER WAS DENIED HIS CONSTITUTIONAL RIGHT TO
BE PRESENT WHEN A JUROR WAS QUESTIONED IN CHAMBERS
AND EXCUSED AND WHERE SCHREIBER WAS EXCLUDED FROM
THE PROCEEDING.

Facts Relevant to Claim

Jurors were given a “confidential” questionnaire that was placed
under seal. See Appendix A Declarations. In fact, it is unclear whether the
sealed questionnaires are even in the trial record. In any event, a “working”
version of the questionnaire states “(Ohe information you provide is
confidential and for use by the Judge an d the lawyers during jury selection.
The questionnaire will be part of the sealed Court file and will not be
available for public inspection or use.” The questionnaire appears to have
included over 100 questions on a variety of topics. In accord with the
document’s instructions to potential jurors, at no time was the questionnaire

available to any member of the public.

The trial judge did not conduct any hearing prior to deciding to

conduct this portion of voir dire privately. Likewise, Mr. Schreiber was not

[V



asked and did not waive his right to a public and open trial with respect to

the questionnaires. See Appendix A.

A large venire was summoned for this case. At first, potential jurors
were all taken to a large courtroom. Then, jurors were divided into three
groups and questioned in Judge Harris” usual courtroom. When these three
groups of potential jurors were first brought into Judge Harris’ courtroom,
all of the spectators were asked to leave because there was no room
remaining for spectators. /d. The trial court did not conduct any hearing
and there is nothing in the record suggesting the court ever considered an

alternative to closing the courtroom during this portion of jury selection.

During the course of jury selection and just before a lunch break, the
judge asked the lawyers (but, not Schreiber) to accompany him into
chambers to qugstion a single juror. /d. Apparently, the Court felt the juror
was bias'ed and should be excused for cause—which is what happened
although no record was appafently mad of the proceeding. Likewise, no
hearing preceded the Court’s decision to question the individual juror
privately. Not only was Mr. Schreiber not asked by the Court whether he
wished to waive his right to an open and public trial during the private voir
dire, he was not asked and did not waive his‘right to be present when the

individual juror was excused for cause. /d.



Basic Principles Found in the Closed Courtroom Cases

Schreiber starts with a brief overview of the settled law—the
common legal principles in closed courtroom cases as set foﬁh in the two
most recent Washington Supreme Court cases: State v. Strode, 167 Wn.2d
222,217 P.3d 310 (2009); and State v. Momah, 167 Wn.2d 140, 217 P.3d

321 (2009).

The ri,qhir 10 an open and public trial includes jury selection. Strode,
217 P.3d at 314; Momah, 217 P.3d at 327 (“the right to a public trial applies
to all judicial proceedings, including jury selection™). The state and federal
constitutions guarantee a criminal defendant the right to a public and open
trial—a right which extends to pretrial proceedings, including voir dire. In
re Restraint of Orange, 152 Wn.2d 795, 812, 100 P.3d 291 (2004)
(reversing a conviction where the there was no room in the courtroom for
spectators during voir dire and holding that the process of juror selection is
a matter of importance, not simply to the adversafies but to the criminal
justice system). As the United States Supreme Court stated in Press-
Enterprise Co. v. Superior Court, 464 U.S. 501, 505, 104 S. Ct. 819, 78
L.Ed.2d 629 (1984), “The process of juror selection is itself a matter of
importance, not simply to the adversaries but to the criminal justice
system.”

Following this logic, the right to open and public proceedings

applies equally to jury selection conducted orally and in writing.



A Bone-Club hearing must be conducted before the courtroom is

closed. 1t cannot be conducted by the appellate court for the first time on
review. Stz‘odé, 217 P.3d at 314-15; Momah, 217 P.3d at 329. In Strode,
the Supreme Court held “the absence of any record showing that the trial
court gave any consideration to the Bone-Club closure test prevents us from
determining whether cohducting part of the trial in chambers was
warranted.” 217 P.3d at 315.

No objection is necessary to preserve a closed courtroom claim.

Instead, the public trial right is considered an issue of such constitutional
magnitude that it may be raised for the first time on appeal. Strode, 217
P.3d at 315;

Likewise, a defendant’s failure to lodge a contemporaneous

objection at trial does not constitute a waiver. Id.

A de minimis_exception does not exist. Interviewing only a small

number of jurors in a closed courtroom is a violation of the constitutional
right. For example, in Sirode the court rejected the State’s argument that
the closure of a trial for only a portion of jury selection is too trivial to
implicate thf: constitutional rights at issue here. 217 P.3d at 316 (In Strode,
at least 11 prospective jurors were examined in chambers. At least 6 of
those prospective jurors were subsequently dismissed for cause during this

period. “This closure cannot be said to be brief or inadvertent.”).



Where the trial court closes a court without a Bone-Club hearing,

reversal is required. Denial of the public trial right is deemed to be a
structural error and prejudice is neceséarily presumed. Strode, 217 P.3d at
316; Momah, 217 P.3d at 326-27. Absent the Bone-Club inquiry, the
defendant cannot knowingly, intelligently or voluntarily waive the right to a
public trial. Strode, at 316; Momah, at 326-27.

Strode and Momah Reaffirm that Closure Without a Bone-Club
Hearing Constitutes a Structural Error Mandating Reversal

Although the Supreme Court could have made the distinction much
more clear, the legal line that separates Momah from Strode is that in
Momah, the Court conducted a Bone-Club hearing or at least its equivalent;
and in Strode, no Bone-Club hearing took place.

When a Bone-Club hearing takes placé in the trial court, the issue on
appeal is whether the court abused its discretion in weighing the factors
warranting closure. On the other hand, when no hearing ‘takes place, the
absence of any record showing that the trial court gave any consideration to
the Bone-Club closure test prevents a reviewing court from determining
whether conducting part of the trial in chambers was warranted. Likewise,
where a trial court conducts a Bone-Club Hearing prior to closing the
courtroom, it can secure a knowing, intelligent and voluntary waiver of the

constitutional right from the defense. Where it does not, it cannot.



Justice Fairhurst’s (the swing vote) concurring opinion in Strode

explains why Strode was reversed and Momah affirmed: the conduct of a

hearing in one case, but not the other. The Strode concurrence notes that

“(tyhe specific concerns underlying the Bone-Club factors were sufficiently

addressed by the Momah trial court.” “Even if the requirements were not

sufficiently satisfied on the record in Momah, the court could properly

conclude that the defendant waived his public trial right.” Strode, 217 P.3d

at 318 (Fairhurst, J. concurring). While the Bone-Club factors could have

been more explicitly detailed in the record, Justice Fairhurst’s concurring

opinion (in Strode) concluded:

1d.

The purpose of the Bone-Club inquiry is to ensure that trial courts
will carefully and vigorously safeguard the public trial right. Under
the circumstances in Momah's case, it is apparent that this purpose
was served, and the defendant's right to a public trial was carefully
balanced with another right of great magnitude-the right to an
impartial jury.

The concurring opinion then recited the facts which upheld the trial

court’s decision to close the courtroom.

Prior to voir dire, the defendant was expressly advised that all
proceedings are presumptively public. Nonetheless, the defense
affirmatively sought individual questioning of the jurors in private,
sought to expand the number of jurors subject to such questioning,
and actively engaged in discussions about how to accomplish this.
At no time did the defendant or his counsel indicate in any way that
any of the proceedings held in a closed room that was not a
courtroom violated his public trial right. The record shows the
defendant intentionally relinquished a known right.



Id. (emphasis in original).

In contrast, “(u)nlike the situation presented in Momah, here [in
Strode] the record does not show that the court considered the right to a
public trial in light of competing interests.” And, “(1)he record does not
show a knowing waiver of the right to a public trial.” Sirode, at 318.

The opinion in Momah reinforces this distinction.

The Momah court noted that previous reversals occurred where
“(Hhhe court closed the courtroom without seeking objection, input, or
assenﬁ from the defendant; and in the majority of cases, the record lacked
any hint that the trial court considered the defendant's right to a public trial
‘ when it closed the courtroom.” 217 P.3d at 327. In contrast, “Momah
affirmatively assented to the closure, argued for its expansion, had the
opportunity to object but did not, actively participated in it, and benefited
from it.” Id In short, a closure hearing took place. “Moreover, the trial
judge in this case not only sought input from -the defendant, but he closed
the courtroom after consultation with the defense and the prosecution.” /d.
During the hearing, (d)efense counsel affirmatively assented to, participated
in, and even argued for the expansion of in-chambers questioning.” /d. at
329. And, the trial court’s decision to close the courtroom was supported
by the facts: “Finally, and perhaps most importantly, the trial judge closed
the courtroom to safeguard Momah's constitutional right to a fair trial by an

impartial jury, not to protect any other interests.” /d. at 329.



While an adequate hearing took place in Momah prior to the closure
of the courtroom, the Court reminded that “(i)n order to facilitate appellate
review, the better practice is to apply the five guidelines and enter specific
findings before closing the courtroom.” /d. at 327, n.2.

Although the dissent took a different view of the facts, it agreed that
the legal outcome turned-on whether an ade;]uate hearing took place.
“Except for Momah’s tacit participation in the closed-door questioning,
there is no support in the record for any of these cénclusions.” Id. at 329
(Alexander, C.J., dissenting).

Thus, Momah stands for the proposition that while closure of the
courtroom after a hearing implicates a constitutional right, it does not
mandate reversal where the court weighed the rélevant concerns before
closure and where the defendant clearly waived one constitutional right in
favor of another. “The closure occurred to protect Momah's rights and did
not actually prejudice him.” /d. at 329. On the record, the trial court
considered and weighed the relevant criteria. “The court, in consultation
with the defense and the prosecution, carefully considered the defendant's
rights and closed a portion of voir dire to safeguard the accused's ri'ght to an
impértial jury. Further, the closure was narrowly tailored to accommodate
only those jurors who had indicated that they may have a problem being
fair or impartial.” /d. at 329.

In contrast, the trial court in Strode did not conduct a constitutionally



meaningful pre-closure hearing, reversal was required—there was “no
indication in the record that the trial judge engaged iﬁ the required Bone-
Club analysis or made the required formal findings of fact and conclusions
of law relevant to the Bone-Club criteria.” Strode, 217 P.3d at 315. See
also 217 P.3d at 313.

It was not enough in Strode for the State to suggest to'the appellate
court post-hoc reasons supporting closure, even if those reasons arguably
benefit the defendant. The findings must be made by the trial court, prior to
closure. “Although the trial judge mentioned several times thatvjuror
interviews were being conducted in private either for ‘obvious’ reasons, to
ensure confidentiality, or so that the inquiry would not be ‘broadcast™ in
front of the Whple jury panel, the record is devoid of any showing that the
trial court engaged in the detailed review that is required in order to protect
the public trial right.” 217 P.3d at 315.

Put another way, where there is no Bone-Club hearing, “the merit of
the closure is not the issue. Instead, we focus only on the procedure used
by the trial court prior to closure.” Id. at 316, n.5.

This Case Mirrors Strode (and Orange), Not Momah.

In this case, the trial court closed the courtroom three times. The
trial was “closed” when prospective jurors answered a large number of
questions privately—none of which could be viewed by the public. The

courtroom was closed to the public during the time that jurors filled all of



the courtroom seats. Third and finally, the courtroom was closed when the
court questioned a single juror in chambers. None of the three decisions to
close the courtroom was preceded by the requisite hearing and findings by
the court. Applying Strode and Momah to the facts in this case mandates
reversal.

There Wa& No Pre-Closure Hearing in This Case

Where there is no pre-closure hearing, neither the failure to object,
nor participation in voir dire constitutes a waiver. In Strode, the State
contended that because Strode and his attorney were present and
participated during this individua‘l questioning, Strode waived his right to
argue that his right to a public trial had been violated. The Court rejected
this argument. “Strode's failure to object to the closure or his counsel's
participation in closed questioning of prospective jurors did not, as the
dissent suggests, constitute a waiver of his right to a public trial.” 217 P.3d
at315.

Instead, the “right to a public trial is set forth in the same provision
as the right to a trial by jury, and it is difficult to discern any reason for
affording it less protection than we afford the right to a jury trial. It seems
reasonable, therefore, that the right to a public trial can be waived only in a
knowing, voluntary, and intelligent manner.” /d. at 315, n.3.

Each of the three closures in this case merit reversal—even

considered separately. Considered together, it shows a consistent denial of



Schreiber’s public and open trial rights.

Schreiber Was Also Denied His Right 1o be Present

However, the constitutional rights to an open and public trial were
not the only rights violated during jury selection. In addition, Schreiber’s
right to be present for a portion of his trial was violated when a juror was
questioned in chambers without Schreiber present.

A criminal defendant has a due process right to be present at every
stage of trial where his absence might frustrate the fairness of the
proceedings. See United States v. Gagnon, 470 U.S. 522, 526, 105 S.Ct.
1482, 84 L:Ed.2d 486 (1985) (per curiam). The constitutional right, which
is the right to be present at every “critical stage” of the trial, is based in the
Fifth Amendment Due Process Clause and the Sixth Amendment Right to
Confrontation Clause. See La Crosse v. Kernan, 244 F.3d 702, 707-08 (9th

Cir. 2001).

Jury selection is a critical stage of a trial. Schreiber’s presence at the
questioning of this juror could have made a meaningful difference in the
outcome. The improper excusal of even a single juror is an error which is
never harmless. Gray v. Miss[ssippi 481 U.S. 648, 107 S.Ct. 2045, 95

 L.Ed.2d 622 (1987).

For all of the reasons noted above, reversal is required.



3. Mr. SCHREIBER WAS DENIED HIS RIGHTS TO A PUBLIC TRIAL,
His RIGHT TO BE PRESENT, AND HIS RIGHT TO COUNSEL
WHEN THE COURT INSTRUCTED THE BAILIFF TO HAVE A
PRIVATE CONVERSATION WITH A JUROR RELATING TO THE
FITNESS OF THE JUROR TO SERVE.
Facts
During trial and apparently in response to a statement from a juror to
the court’s bailiff that the juror could “not do this,” the court directed the
bailiff to speak privately to the juror in the jury room. See Appendix A
Declarations. Obviously, Schreiber does not know what was said—either
by the juror or by the bailiff. Neither he nor his attorney was. present.
However, after this private conversation, th'e bailiff told the court that the
juror was “good to go.” Id.
Mr. Schreiber now seeks an evidentiary hearing (RAP 16.11) and
reversal as a result.
Argument
"As a general rule, a trial court should not communicate with the
jury in the absence of the defendant." See State v. Bourgeois, 133 Wn.2d
389, 407, 945 P.2d 1120 (1997). A bailiff is forbidden to communicate
with the jury during deliberations except to inquire if it has reached a
verdict, or to make innocuous or neutral statements. State v. Booth, 36
Wash.App. 66, 68, 671 P.2d 1218 (1983).  When an ex parte

communication occurs, the trial court generally should disclose the

communication to counsel for all parties. State v. Johnson, 125 Wn. App.



443, 105 P.3d 83 (2004). Although an improper communication between
the bailiff and the jury is a constitutional error, the communication may be
so inconsequential as to constitute harmless error. /d.

Once a defendant raises the possibility that he or she was prejudiced
by an improper communication between the court and the jury, the State
bears the burden of showing that the error was harmless beyond a
reasonable doubt. Here, an evidentiary hearing is required. RAP 16.11.

A reviewing court cannot consider a juror's statement as to whether
the communication influenced the jury; “we can only attempt to discover
what was said and examine the remarks for their possible prejudicial
impact.” Booth, 36 Wash.App. at 69.

To illustrate, this Court reversed in Johnson, supra, despite the fact
that the record was unclear as to what was said by the bailiff to two jurors:

Here, the bailiff spoke with the foreperson to inquire how
deliberations were proceeding and to offer suggestions for making
the process run more smoothly. These actions were highly improper.
As well, the court failed to notify defense counsel regarding these
communications and denied defense counsel's motion for a full
evidentiary hearing on the circumstances of the juror's removal, the
bailiff's contacts with the jury, and the trial court's communications
with the panel during deliberations. This denied the defense the
opportunity to investigate or present a complete factual record. This
error cannot be presumed harmless. We reverse and order a new trial
before a different judge. '

Id. at 461. The remedy at this juncture in this case is plain and simple.

This Court should remand for an evidentiary hearing. RAP 16.11. Only



then can this Court accurately assess the comments made and the resulting

prejudice.

4.

THE TESTIMONY OF A STATE CRIME LAB EMPLOYEE (ANN
MARIE GORDON) VOUCHING FOR TEST RESULTS CONDUCTED
BY ANOTHER EMPLOYEE WHO WAS NOT PRESENT AT TRIAL
OR SUBJECT TO  CROSS-EXAMINATION  VIOLATED
SCHREIBER’S RIGHT TO CONFRONTATION.

MR. SCHREIBER WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL ON APPEAL, WHEN APPELLATE
COUNSEL FAILED TO ASSIGN ERROR TO THE VIOLATION OF
SCHREIBER’S CONFRONTATION RIGHT.

NEWLY DISCOVERED EVIDENCE REGARDING THE CRIME LAB
EMPLOYEE/WITNESS’S CHRONIC ‘MIS- AND MALFEASANCE
JUSTIFIES A NEW TRIAL

Ann Marie Gordon, a former Washington State Patrol Crime

Laboratory employee who resigned in disgrace after this trial, testified

twice for the State—in the state’s case-in-chief and as rebuttal witness. Ms.

Gordon repeated vouched for her own expertise. She testified about her

credentials, background, and job responsibilities, which include day-to-day

operations of the lab — both the scientific and administrative staff. She also

testified that she was responsible for writing the standard operating

procedure, insisting to jurors that any test associated with her work,

whether she personally performed it or not, was completely trustworthy and

reliable. She told jurors she had testified in hundreds and hundreds of

cases, and how the lab handles about 10,000 cases a year. RP 2386 - 2400.

Ms. Gordon testified about the process of testing the blood for alcohol,



which is called space gas chromatography. She indicates it is a “state-of-
the-art analytical chemistry for volatiles.” RP 2404.

Unlike most of the cases where a forensic scientist testified about
blood alcohol content levels, in this case the defense theory attempted to
show that Schreiber’s BAC was higher than the test results testified to by
Ms. Gordon. However, even if the roles were reversed, the stakes were still
the same. The BAC results were highly relevant to the outcome in this
case.

According to Ms. Gordon’s testimony, another lab technician, Mr.
Lewis, initially conducted the testing of a blood seized from Schreiber in
order to determine the alcohol content. Despite the fact that she did not do
the testing and Mr. Lewis did not testify, Ms. Gordon testified to the
accuracy of that test claiming that she reviewed the data and thereby made
sure the testing was done correctly. RP 2408.

Ms. Gordbn then re-tested the substance because Mr. Lewis wasn’t
available to testify about his results. RP 2408. Ms. Gordon explained that
re-testing is not unusual, and when she has done it before, “quite frankly,
I've never seen any---I’ve always gotten the same result, as 1 did in this
case.” RP 2409.

Ms. Gordon then testified the first blood alcohol test results were

136 and .134, which she rounded up to .14. RP 2410.  She re-tested the



sample two years later and received a result of ..] 3, which she opined meant
that the_ first result was accurate. RP 2411.

Given subsequent revelations, the entirety of Ms. Gordon’s
testimony is suspect. See Appendix B.

In July 2004, the Seattle Post Intelligencer published a series of
articles outlining several problelms with the crime lab. See Appendix B.
Most importantly for purposes of this case, the reports revealed significant
problems with the ov\ersight of WSP Crime Lab employees.

In March 2007, the first of two anonymous tips from a
whistleblower led to an investigation of the WSP Toxicology Lab. Dr.
Logan asked lab scientist Ann Marie Gordon to lead‘the investigation into
the accusation that lab employees were falsifying reports, that evidence was
being destroyed, and that protocol was not being followed. In April 2007,
Ms. Gordon reported that she had completed her investigation, revealing no
fraud.

In July 2007, a second tip was received asking to investigate Ms.
Gordon’s performance more closely (suggesting that if her schedule was
compared against some of her signed certificates that it would show fraud).
When Dr. Logan met with Ms. Gordon to inform her that another
investigation would be commenced, Ms. Gordon admitted that she had
acted fraudulently, signing certificates for work she had not performed,

including stating that she had calibrated machines when she had not done



the work (i.e., one of the aspects of the testing that Ms. Gordon assured
Schreiber’s jurors had been correctly performed because it always was).
Ms. Gordon resigned on July 20, 2007.

As a result, several requests were made to conduct a full
investigation of the State Patrol crime lab. The Washington Foundation for
Criminal Justice stated: “It represents a departure from integrity so
profound that you can’t believe anything about the lab.”

In January, 2008, a panel of judges in King County ruled that “the
work product of the WSTL (Washington State Toxicology Lab) has been so
compromised by ethical lapses, systemic inaccuracy, negligence and
violations of scientific principals that the WSTL simulator solution work
product would not be helpful to the trier of fact.” State v. Ahmach, Ruling
at 25.

Included in the judges’ ruling were a number of findings highly
relevant to the case at bar:

a. Lab Manager Gordon had been taught by her
predecessor to falsify test results conducted by other

scientists;

b. Director Dr. Logan was aware of this practice as early
as 2000;

C. Although Dr. Logan and Ms. Gordon discussed the

impropriety of this practice, in 2003, Ms. Gordon adopted the
practice herself;

d. At least two other employees adopted the practice;



e.  The tests in question were run through the gas
chromatograph;

f. Worksheets from machine testing were often drafted
weeks later by personnel not present when the tests were
conducted. These worksheets were inaccurate in some cases;

g. Declarations for certification of the solutions were
prepared by support personne! and then signed by the
analysts—sometimes weeks later. There were at least 150
instances of non-software related errors discovered.

h. In one instance, a gas chromatograph machine was
malfunctioning, resulting in abnormal readings. This
machine remained online for some time despite the fact that
individual toxicologists knew it was not functioning properly;

L. Results from a 2004 audit revealed the following
conclusions:
i.  The WSLT was noncompliant with policies and
procedures in eight major categories;
1l The simulator solutions logbooks were not
properly kept;
iii.  The required self-audits were not performed;

iv.  Lab Manager Gordon indicated she did not have
time to follow WSP policies and would not do
S0;

V. WSP policies and required procedures appear to
be of secondary concern to lab personnel;

] Results from a 2007 audit revealed the following
conclusion: “The department is unnecessarily exposed
to litigation due to insufficient documentation and
disregard for evidence handling policies and
procedures.”

These and other factors led the panel of judges to conclude the WSTL had

developed a culture of compromise. Calling the problems with the lab

“pervasive,” the judges summarized their concerns to include a failure to



“sursue an ethical standard” expected of an agency that serves as an
o

integral part of the criminal justice system; the failure to create and abide

by procedures to catch and correct human error; and the failure to maintain

scientific standards reasonably expected of an agency involving critically

probative evidence.

The application of the information underlying these conclusions to

Mr. Schreiber’s case is obvious. Keeping in mind that the employee who

initially handled and tested the blood sample was not available for cross-

examination in Schreiber’s trial, in 2007 the Risk Management Division

included the following findings in their “Report to the Chief”:

a.

h.

The evidence storage area was accessible to anyone;
The evidence vault door was often propped open;
There was no record of who entered the storage area;

Auditors observed the removal of items without appropriate
accompanying notations;

Accountability to the chain of custody was noticeably absent;
Minimal chain of custody directives existed;
An environment of non-compliance with protocol developed,;

Personnel were not held accountable for failing to follow
directives;

Dr. Logan failed to implement changes suggested in 2005.

Additional documentary evidence of Ms. Gordon’s chronic mis- and

malfeasance is set forth in the Appendix B.



Argument

Ms. Gordon’s testimony and the subsequent revelations about the
performance of her job duties give rise to two claims. First, Ms. Gordon’s
testimony vouching for a surrogate violated Schreiber’s right to

confrontation. Next, newly discovered evidence also merits a new trial.
Confrontation Claim

The Sixth Amendrment guarantees that “[ijn all criminal
prosecutions, the accused shall enjoy the right ... to-be confronted with the
witnesses against him.” The Sixth Amendment’s Confrontation Clause bars
“admission of testimonial statements of a witness who did not appear at
trial unless he-was unavailable to testify, and the defendant had a prior
opportunity for cross-examination.” Crawford v. Washingion, 541 U.S. 36,

53-34, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).

The United States Supreme Court’s opinion in Melendez-Diaz V.
Massachusetts means what it said, and said what it means: “[a] witness’s
testimony against a defendant is . . . inadmissible unless the witness appears
at trial or, if the witness is unavailable, the defendant had a prior
opportunity for cross-examination.”  U.S. _, 129 S. Ct. 2527, 2531
(2009). For that reason, thé prosecution violates the Confrontation Clause

when it introduces forensic laboratory reports into evidence without

[R]
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affording the accused an opportunity to “*be confronted with’ the analysts

at trial.” Id. at 2332 (quoting Crawford, 541 U.S. at 54).

In Crawford, supra, the Court held that the prosecution may not
introduce “testimonial” hearsay against a criminal defendant unless the
defendant has an opportunity to cross-examine the declarant, or unless the
declarant is unavailable and the defendant has (or had) an opportunity for
cross-exam‘ination. Id. at 54, 68. Five years latef, in Melendez-Diaz v.
Massachusetts, 129 S. Ct. 2527 (2009), the Court clarified that forensic
laboratory reports are testimonial evidence. /d. at 2532. Accordingly, the
Supreme Court held that the prosecution violates the Confrontation Clause
when it introduces a nontestifying analyst’s forensic laboratory report
through the testimony of a police officer.

The use of the definite article (éonfronl the witnesses) in this
constitutional provision is not adventitious. Instead, it dictates that if the
Staté decides 1o introduce testimonial evidence, it must afford the defendant
the opportunity be confronted with the specific creator of that evidence —
that is, the person who actually made the ‘statement or authqred the
document at issue. Crawford, 541 U.S. at 68. Accordingly, the United
States Supreme Court has repeatedly held that the government violates the
Confrontation Clause if it introduces a witness’s testimonial statements

through the in-court testimony of a different person, such as a police

o
93}



officer. See id.; Davis v. Washington, 547 U.S. 813 (2006); Melendez-Diaz,
129 S. Ct. at 2532; id. at 2546 (Kennedy, J., dissenting) (“The Court made
clear in Davis that it will not permit the testimonial statement of one

witness to enter into evidence through the in-court testimony of a second . .
’7)

Nothing about the status of an in-court witness as a forensic
supervisor or similar type of person alters this analysis. It is true that a
supervisor may be a “competent witness” to answer general questions
regarding someone else’s forensic declarations, such as “systemic problems
with the laboratory processes” that the person used. But the Confrontation
Clause guarantees more than that. As the Court explained in Melendez-
Diaz, the Clause guarantees an opportunity to test the “honesty,
proficiency, and methodology” of the actual author of a forensic report that
the prosecution seeks to introduce into evidence. 129 S. Ct. at 25-38.
Indeed, an analyst “who provides falée results may, under oath in open
court, reconsider his false testimony. And, of course, the prospect of
confrontation will deter fraudulent analysis”™ and “weed out . . . incompetent

[analysts] as well.” Id. at 2537 (citations omitted).

The holding of Melendez-Diaz, in fact, effectively resolves the claim
presented here. There, this Court explained that “[a] witness’s testimony

against a defendant is . . . inadmissible unless the witness appears at trial or,
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if the witness is unavailable, the defendant had a prior opportunity for
cross-examination.” 129 S. Ct. at 2531 (emphasis added); see also id. at
2532 (“petitioner was entitled to ‘be confronted with’ the analysts at trial”)
(emphasis added); id. at 2537 n.6 (“The analysts who swore the affidavits
provided testimony against Melendez-Diaz, and they are therefore subject
to confrontation . . . .”) (emphasis added). The inescapable implication of
this holding — as even the dissent acknowledged — is that the analyst who
wrote “those étatements that are actually introduced into evidence™ must
testify at trial. 129 S. Ct. at 2545 (Kennedy, T dissenting). Surrogate

forensic testimony does not satisfy the Confrontation Clause.

Crawford does not simply require an' opportunity for Cross-
examination of someone who can discuss, or even vouch for, the reliability
of the testimonial evidence introduced. It requires the prosecution to make
the declarant of testimonial evidence available for cross-examination, so the
defendant can probe the reliability of the declarant’s statements directly.
Crawford, 541 U.S. at 61. Hence, as a leading treatise explains,
“Crawford’s language simply does not permit cross-examination of a
surrogate when the evidence in question is testimonial.” D.H. KAYE ET
AL., THE NEW WIGMORE: A TREATISE ON EVIDENCE-EXPERT

EVIDENCE § 3.10.3, at 57 (Supp. 2009).



To use [testimonial] information in evaluating the expert’s
testimony, the jury must make a preliminary judgment about
whether this information is true. If the jury believes that the
basis evidence is true, it will likely also believe that the
expert’s reliance is justified; conversely, if the jury doubts the
accuracy or validity of the basis evidence, that presumably
increases skepticism about the expert’s conclusions.

THE NEW WIGMORE, supra, § 3.10.8, at 53.

Thus, as courts and commentators have recognized, it is simply
“nonsense” to claim that a forensic report introduqed to provide a basis for
some other analyst’s in-court testimony is not introduced for the truth of the
me;tter asserted. Id. at 54; see also People v. Goldstein, 6 N.Y.3d 119, 128
(N.Y. 2005) (“The distinction between a statement offered for its truth and
a statement offered to shed light on an expert’s opinion is not meaningful in
this context.”); Julie A. Seaman, Triangulating Testimonial Hearsay: The
Constitutional Boundaries of Expert Opinion Testimony, 96 GEO. L.J. 828,
855-56 (2008) (“[I]t is not logically possible for a jury to use the hearsay
statements to assess the weight of the expert’s opinion other than by

considering their truth™).

In the wake of Melendez-Diaz, two state supreme courts and »orie
federal court of appeals have held that the Confrontation Clause prohibits
what might be called “surrogate” forensic testimony — that is, introducing
one forensic analyst’s testimonial statement through the in-court testimony

of another. In Commonwealth v. Avila, 912 N.E.2d 1014 (Mass. 2009), the



defendant argued that the prosecution violated the Confrontation Clause by
permitting one forensic analyst “to recite [another’s] findings and
conclusions on direct examination.” /d. at 1027. Drawing on its earlier
decision in Commonwealth v. Nardi, 893 N.E.2d 1221 (Mass. 2008), which
had held that a testifying analyst in such a scenario is “plainly . . . asserting
the truth of” the nontestifying analyst’s findings in a manner that triggers
the defendant’s constitutional right to confrontation, id. at 1232-33, the
court held that Melendez-Diaz and Crawford require a testifying “‘expert
witness’s testimony [to be] confined to his or her own opinions.” Avila, 912
N.E.2d at 1029. When a forensic examiner, “as an expert witness . . .
recite[s] or otherwise testifJies on direct examination] about the underlying
factual findings of [an] unavailable [forensic analyst] as contained in [his
forensic] report,” the prosecution transgresses the Confrontation Clause.

Id. at 1029.

Similarly, in State v. Locklear, 681 S.E.2d 293, 304-305 (N.C.
2009), the prosecution introduced two forensic analysts’ reports through the
in-court testimony of a third analyst. Reciting Crawford’s basic rule that
“[t]he Confrontation Cléuse of the Sixth Amendment bars admission of
testimonial evidence unless the declarant is unavailable to testify and the
accused has had a prior opportunity to cross- examine the declarant,” the
North Carolina Supreme Court held that introducing one forensic analyst’s

report through the live testimony of a different analyst “violate[s a]-



defendant’s constitutional right to confront the witnesses against him.” /d.
at 304-05 (emphasis added); see also State v. Galindo, 683 S.E.2d 785
(N.C. Ct. App. 2009) (finding confron-tation violation where supervisor

‘testified concerning someone else’s forensic analysis).

The Seventh Circuit likewise has held that has held that although a
surrogate forensic analyst may testify based on raw data someone else
generated, the “conclusions” of the nontestifying analyst who performed
the testing are testimonial statements that must be “kept out of evidence.”
United States v. Moon, 512 F.3d 359, 362 (7th Cir.), cert. denied, 129 S. Ct.
40 (2008). Reaffirming that ruling in a case after Melendez-Diaz, the
Seventh Circuit held that a forensic analyst’s testimony based on forensic
tests that another analyst performed did not violate the Confrontation
Clause because “[the second analyst’s] report was not admitted into
evidence.” United States v. Turner,  F.3d 2010 WL 92489, at *5
(7th Cir. Jan. 12, 2010). The Confrontation Clause would have been
violated if the testifying analyst had “not [been] involved in the testing
process” at issue and the prosecution had introduced the second analyst’s

certificate of analysis. /d. at *4-*5.

Intermediate courts in three states — Texas, Michigan, and California
~ have likewise held that surrogate forensic testimony violates the

Confrontation Clause. See People v. Payne, 774 N.W.2d 714 (Mich. Ct.



App. 2009); Wood v. State, _ SW.3d . 2009 WL 3230848 (Tex. Ct.
App. Oct. 7, 2009); Hamilton v. State, — S.W.3d __ , 2009 WL
2762487 (Tex. Ct. App. Aug. 31, 2009); Cuadros-Fernandez, — S.W.3d
~, 2009 WL 2647890 (Tex. Ct. App. Aug. 28, 2009); People v. Dungo,
98 Cal. Rptr. 3d 702 (Cal. Ct. App. 2009), rev. granted (Cal. Dec. 2, 2009);
People v. Lopez, 98 Cal. Rptr. 3d 825 (Cal. Ct. App. 2009), rev. granted

(Cal. Dec. 2, 2009).

The claim presented also directly implicates the truth-seeking
function of f{rial. Indeed, investigative boards, journalists, and interest
groups have documented numerous recent instances of fraud and

dishonesty in our nation’s forensic laboratories.

There are compelling, additional, “real world” reasons why the right
to confront a forensic scientist is integral to the truth finding function. Over
the past 35 years, a belief has taken hold in the criminal justice system that
critical elements of any given case can be conclusively and irrefutably
resolved through the use of forensic evidence. This belief stems from the
assumption that state forensic examiners are highly-trained scientists, who
conduct widely-recognized tests, and can then provide an objective and
unimpeachable report about their results for use in criminal trials. The
supposedly objective and “neutral” nature of these reports render the need

for direct testimony and cross-examination superfluous.



This is unfortunately not true—in general or in this specific case, as

the following section provides.

However, even if all forensic examiners operated under ideal
“scientific”  circumstances—solid techniques performed by qualified
professionals, conducted in an accredited laboratory with meaningful
supervision and controls—their reports would still be subject to the same
dangers that prompted the Framers to adopt the Conffontation Clause in the
first place. This is because, at bottom, the evidentiary worth of forensic
evidence cannot be boiled down to a simple mathematical calculus. Instead,
the probative value of forensic evidence always depends on a variety of
factors, including the training and skill of the forensic examiner, the
validity and reliability of the technique, the precisién of the recording
methods, the existence of supervisory controls, and the absence of context
and confirmation bias undermining the accuracy and objectivity of the

forensic examiner in reporting the results.

As the Melendez-Diaz decision points out, the trials of the wrongly
convicted reveal a widespread pattern of forensic errors. Although some of
these errors involve forensic practices that have given way to new testing
methods, there is no reason to believe these errors are purely or even
largely a function of teéhnology. As the Framers recognized more than 200

vears ago when they included the Confrontation Clause in the Bill of



Rights, simple mistakes and even more culpable ones are likely to continue
regardless of how much technological progress- occurs. Technological
advances cannot eliminate the forensic errors that have plagued the
exoneration cases, and these errors highlight the need for the sort of
vigorous confrontation right the Court has described in its Crawford line of

Cases.

Confrontation is the best mechanism yet devised for safeguarding
against precisely the ‘sorts of witness mistakes, overreaching, bias and
outright fabricatioﬁ exposed by the éxonerations and their aftermath.
Indeed, these are precisely the sorts of errors most likely to occur when, as
often occurred during the Ohio v. Roberis era, the state's testimonial
evidence is shielded from the opportunity for adversarial scrutiny. See e.g.,
Pointer v. Texas, 380 U.S. 400, 404 (1965) (importance of confrontation in
exposing falsehood); Delaware v. Van Arsdall, 475 U.S. 673, 682-83
(1986) (importance of confrontation in exposing bias); see generally
Crawford v. Washington, 541 U.S. 36, 61-62 (2004) (describing
confrontation as “procedural” guarantee that reflects Framers' substantive

judgment about “how reliability can best be determined.”).

The Melendez-Diaz decision articulates the very problem found in
the Schreiber case. The accuracy of the testing required certain protocols to

be followed and allowed for at least some level of subjective analysis.



Like the Melendez-Diaz case, Gordon (or whoever actually conducted the
tests) used Chromatography mass spectrometry analysis. The Supreme
Court specifically stated that such testing is subject to judgment by the

person conducting the test.

“At least some of that methodology requires the exercise of
judgment and presents a risk of error that might be explored on
cross-examination. See 2 P. Giannelli & E. Imwinkelried, Scientific
Evidence § 23.03[c], pp. 532-533, ch. 23A, p. 607 (4th d.2007)
(identifying four “critical errors” that analysts may commit in
interpreting  the results of the commonly wused gas
chromatography/mass  spectrometry analysis); Shellow, The
Application of Daubert to the Identification of Drugs, 2 Shepard's
Expert & Scientific Evidence Quarterly 593, 600 (1995) (noting that
while spectrometers may be equipped with computerized matching
systems, “forensic analysts in crime laboratories typically do not
utilize this feature of the instrument, but rely exclusively on their
subjective judgment”)

ld. at 2537-38.

Because this issue should have been raised on direct appeal,
appellate counsel was ineffective. As a result, the question posed is two-
fold: was appellate counsel’s failure to raise the claim deficient; and was
there a réasonable likelihood‘ of a different outcome on appeal if counsel
had raised the issue. A violation of the Confrontation Clause is a
constitutional error. On direct appeal, the State would have been required
to show that the error.was harmless beyond a reasonable doubt. Given the
centrality of Schreiber’s blood alcohol content to the issues in trial, the

State could not surmount that burden.
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Newly Discovered Evidence Claim

Under RAP 16.4, a PRP court “will grant appropriate relief to a
petitioner” if “[m]aterial facts exist which have. not been previously
presented and heard, which in the interest of justice require vacation of the
conviction, séntence, or other order entered in a criminal proceeding.” RAP
16.4(a), (¢)(3). The familiar test for newly discovered evidence requires a
petitioner to establish: “that the evidence (1) will probably change the result
of the trial; (2) was discovered since the trial; (3) could not have béen
discovered before trial by the exercise of due diligence; (4) 1s material; and

(5) is niot merely cumulative or impeaching.

After trial, numerous revelations came to light regarding Ms.
Gordon’s long history of fraud. That evidence easily satisfies all five
concerns necessary for a new trial. At a minimum, Schreiber has made a

sufficient showing to justify an evidentiary hearing.

8. THE JUDGE AND A JUROR SLEPT THROUGH PORTIONS OF THE,
TRIAL. THIS COURT SHOULD REMAND FOR AN EVIDENTIARY
HEARING. IF THE REFERENCE HEARING JUDGE DETERMINES
THE TRIAL JUDGE SLEPT THROUGH ANY PORTION OF TRIAL,
REVERSAL IS REQUIRED. IF A JUROR SLEPT THROUGH
MATERIAL PORTIONS OF TRIAL, REVERSAL IS ALSO
REQUIRED.

9. TRIAL COUNSEL WAS INEFFECTIVE WHEN HE FAILED TO
FULLY INVESTIGATE AND SEEK A MISTRIAL BASED ON THESE
IRREGULARITIES.

(%)
(%)



Facts

A juror.~the presiding the juror-—slept through significant portions
of trial. Both Mr. Schreiber and his brother, who was seated in the
audience for a large potion of the testimony, observed her sleeping
sometimes for several minute's. Both Mr. Schreiber and his brother would
have b(een able to describe the juror’s actions, which were consistent only
with sleeping and inconsistent with any legitimate explanation. The juror
slept through important trial testimony. Unfértunately, the juror was not
the only sleeper during trial.

The trial judge slept, too. Id. On several occasions and always in
the afternoons, the trial judge dozed off for shorter periods of time, but
during the conduct of the trial. Id

Argument

A trial consists of a contest between litigants before a judge. When
the judge is absent at a “critical stage” the forum is destroyed. Gomez v.
United States, 490 U.S. 858, 873, 109 S.Ct. 2237, 104 L.Ed.2d 923 (1989).
There is no trial. The structure has been removed. There is no way of
repairing it. The framework “within which the trial proceeds™ has been
eliminated. See Arizona v. Fulminante, 499 U.S. 279, 309-10, 111 S.Ct.
1246, 113 L.Ed.2d 302 (1991). The verdict is a nullity. Gomez, 490 U.S. at
876.

A slightly different test applies to a sleeping juror. For example,



United States v. Springfield, 829 F.2d 860 (9" Cir. 1987), holds that the
presence of a sleeping juror during trial does not, per se, deprive a
defendant of a fair trial. Cast another way, Springfield makes clear that the
presence of all awake jurors throughout an entire trial is not an absolute
prerequisite to a criminal trial's ability to “reliably serve its function as a
vehicle for determination of guilt or innocence.” A single juror's slumber is
not per se plain error. See also State v. Hughes, 106 Wn.2d 176, 721 P.2d
902 (1986).

Mr. Schreiber has presented sufficient evidence to justify an
evidentiary hearing on these two related claims. If the judge slept through
any portion of trial, he was functionally absent—a structural error
mandating reversal. Likewise, Schreiber contends that the presiding juror
did not hear significant testimony. If he can establish either of these
claims at a hearing, then he is entitled to a new trial.

10 MR. SCHREIBER’S RIGHT TO CONFRONTATION WAS DENIED

WHEN THE TRIAL COURT REFUSED TO PROVIDE SCHREIBER
WITH THE PSYCHOLOGICAL RECORDS OF CORPORAL
BOYNTON RELATED TO THIS CASE. THIS COURT SHOULD
REVIEW THE DOCUMENTS PLACED UNDER SEAL AND REVISIT
THIS ISSUE BECAUSE THE COURT INCORRECTLY UNDERSTOOD
THE HARM STANDARD ON DIRECT REVIEW.

On direct appeal, Schreiber assigned error to the trial court's order
limiting his cross examination of Corporal Boynton, who witnessed the

collision as he followed Schreiber in his patrol car. Schreiber sought, but

was denied access to Boynton’s psychological file, which was placed under
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seal. Schreiber claimed that the limitation was unreasonable and violated
his right to confrontation. He also argued that the psychologist-client
privilege should yield to Schreiber's confrontation right because Boynton
was a crucial witness for the State and information about the incident's
psychological impact on Boynton was relevant to his reliability and
credibility as a witness. Boynton had sought counseling to deal with the
’trauma of the incident. Schreiber moved to disclose the psychologist's
identity and the counseling records. He stated that he “would not be
opposed” to the tfial court conducting an in camera review of the records to
determine whether Schreiber could review them and use them in his cross
examination. RP 17. After reviewing the records, the trial court stated that
they were sealed. Those records were apparently not transmitted to this
Court on direct appeal—despite the fact that Schreibef raised a
confrontation claim that depended on the content of those records.

This Court denied ASchreiber’s claim, holding that any error in
limiting Schreiber's cross examination of Boynton was harmless. *A
confrontation clause violation is harnﬂess if we are convinced beyond a
reasonable doubt that any réasonable jury would have reachéd the same
result without the error.”

Because this Court’s evaluation of the potential harm to Schreiber
could only be made after reviewing the sealed records, Schreiber

respectfully seeks to have this Court revisit the issue afler the records are
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transmitted to this Court.

It is important to note that this Court’s formulation of the harm
standard in evaluating a confrontation clause claim based on the failure to
permit sufficient cross-examination was erroneous.

The Confrontation Clause of the Sixth Amendment, made applicable
to the States through the Fourteenth Amendment, provides: “In all criminal
prosecutions, the accused shall enjoy the right ... to be confronted with the
witnesses against him.” Idaho v. Wright, 497 U.S. 805, 813, 110 S.Ct.
3139, 111 L.Ed.2d 638 (1990). Criminal defendants receive two valuable
protections from the Confrontation Clause-the right to physically face those
who testify against them and the right to cross-examine those witnesses.
Coy v. lowa, 487 U.S. 1012, 1016-17, 108 S.Ct. 2798, 101 L.Ed.2d &57
(1988). These protections are fundamental requirements for a fair trial.
Pointer v. Texas, 380 Ul.'S. 400, 405, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965).

A petitioner is entitled to relief on an alleged confrontation violation
only if he shows that the trial court in fact violated his right to confrontation
and that “there is more than a mere reasonable possibility that the {error]
contributed to the verdict.” Brecht v. Abrahamson/[, 507 U.S. 619, 113 S.Ct.
1710, 123 L.Ed.2d 353 (1993).

The correct inquiry where the scope of cross-examination 1is
unreasonably curtailed is whether, assuming that the damaging potential of

the cross-examination were fully realized, a reviewing court might



nonetheless say that the error was harmless beyond a reasonable doubt.

Delaware v. Van Arsdale, 475 U.S. 673, 106 S.Ct. 1431, 89 L.Ed.2d 674,

54 (1986).

Because that damaging potential can only be accurately assessed by

this Court’s review of the sealed documents, this Court should do so.

11.

12.

13.

Facts

THE EVIDENCE OF A “NEXUS” BETWEEN A FIREARM AND THE
CRIME OF MURDER WAS INSUFFICIENT AS A MATTER OF LAW.

THE FIREARM ENHANCEMENT  INSTRUCTIONS  WERE
AMBIGUOUS—PERMITTING JURORS TO CONVICT ON MUCH
LLESS EVIDENCE THAN WAS LEGALLY REQUIRED.

MR. SCHREIBER WAS DENIED HiS CONSTITUTIONAL RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL WHEN
APPELLATE COUNSEL FAILED TO ASSIGN ERROR TO EITHER
OF THE ABOVE CLAIMS.

At trial, Schreiber moved to strike the firearm enhancement for lack

of a nexus. RP 78 — 90. In response, the State argued that enhancement

penalties can be imposed “whenever a gun or firearm or other deadly

weapon is available to a defendant — readily available to a defendant.”

In its opening statement, the prosecution stated: “Defendant 1s

heading west. He was... his ability to turn south between the trees and the

house are blocked by officers, blocked by Boynton. He looks over at

Officer Boynton as he’s slowing his truck trying to make that turn, and he

raises the rifle up and shows it to Officer Boynton. RP 496.
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The defense moved, after the state reéted, to dismiss the firearm
enhancement, claiming a lack of proof. RP 2534 —2535. The State
successfully argued the link between the firearm and the crime is simply
there was a gun present during the time of the crime — murder. RP 2536.

Schreiber objected to the firearm instructions. RP 3262. The
instruction required only a “connection” between the crime and the firearm.

During closing argument, the State referenced the defendant
possessing the firearm while in the house. RP 3285;3317; 3319 (“now,

* what was happening back at the house? We know that he was aiming a
rifle at deputies. We don’t know that he was aiming at Sergeant Crawford,
but he was aiming at deputies.”); and 3422 (rebuttal argument); 3423
(rebuttal argument).

During the state’s rebuttal argument, the prosecutor stated: “And
what we know is --- and I’'ll get back to this a little bit later — he’s still
ﬁpset, irritated, he’s got the gun, got the rifle, got the pockets of
ammunition, got the bandolier with the extra ammo on it, got the loaded
rifle with him --- and what he does is he flees and he pulls out on 1 14" RP
3424. “They pull him out of the car, they get him into custody, they arrest
him, they search him, they find the pockets of ammo that he’s loaded up
.with him, they find the rifle inside, see it laying inside the truck, just inside

the door. And as you’ll remember from their different perspectives, you’ve



even go witnesses (inaudible), civilian and officers who say when he got
out he turned back towards that car again where that rifle was. RP 3427.

After the verdict, the presiding juror admitted to defense counsel and his
investigator that jurors interpreted the word “connection” to require only the
presence of a gun during the commission of the crime. However, defense counsel
was later unable to locate the juror to have her sign a declaration recounting what
she told counsel. See Declaralion of Phelan.

Washington courts have recognized that the mere presence of a
deadly weapon at the scene of the crime, mere close proximity of the
weapon to the defendant, or coﬁstructive possession alone is insufficient to
show that the dvefendant is armed. SZate v. Barnes, 153 Wash.2d 378, 383,
103 P.3d 1219 (2005); State v. Schelin, 147 Wash.2d 562, 567, 570, 55
P.3d 632 (2002); State v. Gurske, 155 Wash.2d 134, 138, 118 P.3d 333
(2005).

A person is armed with a deadly weapon if it is easily.accessible and
readily available for use for either offensive or defensive purposes. State v.
Easterlin, 159 Wash.2d 203, 208-09, 149 P.3d 366 (2006); Barnes, 153
Wash.2d at 383, 103 P.3d 1219; Gurske, 155 Wash.2d at 137, 118 P.3d
333; State v. Valdobinos, 122 - Wash.2d 270, 282, 858 P.2d 199 (1993).
Critically for this case, there must be a nexus between the defendant, the
crime, and the weapon. Easterlin, 159 Wash.2d at 209; Gurske, 155

Wash.2d at 140-41, 142; State v. Willis, 153 Wash.2d 366, 373, 103 P.3d
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14. MR. SCHREIBER WAS CONVICTED OF A LEGISLATIVELY
UNAUTHORIZED AGGRAVATING FACTOR.

15.  APPLYING THE “POLICE OFFICER” AGGRAVATOR TO MR.
SCHREIBER, WHICH WAS LLEGISLATIVELY AUTHORIZED
AFTER THIS CRIME OCCURRED, VIOLATES THE
CONSTITUTIONAL PROTECTION AGAINST EX POST FACTO

LAWS.

Mr. Schreiber was convicted and sentenced for a crime that did not
exist—one that was not authorized by the Legislature. At the time of his
crime (July 30, 2004), the “law enforcement officer who was performing
his official duties” aggravating element was not legislatively authorized for
any crime other than aggravated murder found in RCW 10.95.  The law
changed before Schreiber was tried. While the so-called “Bllakely fix”
legislation made a procedural change (authorizing a jury trial), it also made

substantive changes (creating new elements of more serious crimes).

This Court has made it very plain what must happen as a result of a
conviction for a non-existent crime: Where a defendant is convicted of a
nonexistent crime, the judgment and sentence is invalid on its face. In re

Pers. Restraint of Hinton, 152 Wn.2d 853, 857, 100 P.3d 801 (2004). This

Court further stated:

The petitioners have thus been convicted of crimes under a statute
that, as construed in Andress, did not criminalize their conduct as
second degree felony murder. Because they have been convicted of
nonexistent crimes, they have shown fundamental constitutional
error that actually and substantially prejudiced them. The petitioners
are entitled to relief. It has long been recognized that a judgment and
sentence based on conviction of a nonexistent crime entitles one to
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relief on collateral review. Moreover, in /n re Personal Restraint of
Carle, the court held that the petitioner was entitled to relief from a
sentence not authorized by law, observing that a court has the power
and duty to correct such an erroneous sentence.

Jd. at 861 (internal citations and punctuation removed).

Thus, Schreiber does not challenge the procedure used to impose his
judgment and sentence (a judge using a preponderance standard vs. a jury

using a beyond a reasonable doubt standard).

Instead, Schreiber’s challenge is much more basic—whether he
could be sentenced for committing, at least in part, a .crimé that was not
legislatively authorized. See, e.g., McInturf'v. Horton, 85 Wn.2d 704, 706,
538 P.2d 499 (1975). In Mcinturf, this Court stated that “[t]he power to
decide what acts shall be criminal, to define crimes, and to provide what the
penalty shall be is legislative.” McInturf, 85 Wn.2d at 706; see also State v.
Ritchie, 126 Wn.2d 388, 394, 894 P.2d 130.8 (1995); State v. Ermert, 94
Wn.2d 839, 847, 621 P.2d 121 (1980); State v. Carothers, 9 Wash. App.
691, 696, 514 P.2d 170 (1973) (“The specification of the ways or modes by
which a given crime may be committed is a legislative function.”), aff'd, 84
Wn.2d 256, 525 P.2d 731 (1974). See also State v. Wissing, 66 Wash. App.
745, 755, 833 P.2d 424 (noting that there exists no common law crime i;1

Washington), review denied, 120 Wn.2d 1017, 844 P.2d 436 (1992).

The question then is: whether the aggravating factor of lack of



remorse constitutes an element of the crime for which Schreiber was
convicted? The answer to that question is clearly: “yes.” As a result of this
answer, aggravating circumstances may serve as elements of a greater
crime only if they are statutorily authorized.

Schreiber’s answer is certainly informed by the holdings in Apprendi
v. New Jersey, 530 U.S. 466 (2000), and Blakely v. Washington, 542 U.s.
296 (2004), although it finds support from numerous other cases, both pre-
and post-dating Schreiber’s conviction and sentence.

The specific holdings of Apprendi/Blakely are about answering two
questions: (1) what is a crime? and, (2) who convicts people of crimes?
Most of the litigation following these two decisions has focused on the
second question. This case obviously focuses on the first question.

“This case turns on the seemingly simple question of what
constitutes a ‘crime.”” Apprendi, 530 U.S. at 499 (2000) (Thomas, I.,
concurring). A second sentence in Justice Thomas's Apprendi opinion also
deserves highlighting:

Thus, if the legislature defines some core crime and then provides

for increasing the punishment of that crime upon a finding of some

aggravating fact - of whatever sort, including the fact of a prior

conviction - the core crime and the aggravating fact together
constitute an aggravated crime, just as much as grand larceny is an
aggravated form of petit larceny. The aggravating fact is an element
of the aggravated crime.

Id. at 501 (Thomas, J. concurring).

How the legislature labels a crime is not the relevant inquiry
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(element vs. sentencing factor). Instead, the relevant inquiry is one not of
form, but of effect. Thus, when the term “sentence enhancement™ describes
an increase beyond the maximum authorized statutory sentence, it becomes
the equivalent of an “element” of a greater offense than the one covered by
the jury's guilty verdict. Apprendi, 530 U.S. at 494 n. 19.

There is nothing new about this conclusion. Historically, a “crime™
has been understood to include every fact that is by law a basis for
imposing or increasing punishment (in contrast with a fact that mitigates
punishment). An 1872 treatise by one of the leading authorities of the era
in criminal law and procedure confirms the common-law understanding
that the above cases demonstrate. The treatise condensed the traditional
understanding regarding the indictment, and thus regarding the elements of
a crime, to the following: “[T]he indictment must allege whatever is in law
essential to the punishment sought to be inflicted.” 1 J. Bishop, Law of
Criminal Procedure 50 (2d ed. 1872) (hereinafter Bishop, Criminal
Procedure). See id, § 81, at 51 (“[T]he indictment must contain an
allegation of every fact which is legally essential to the punishment to be
inflicted™); id, § 540, at 330 (“[T]he indictment must ... contain an
averment of every particular thing which enters into the punishment™).
Crimes, he explained, consist of those “acts to which the law affixes ...
punishment,” id.,, § 80, at 51, or, stated differently, a crime consists of the

whole of “the wrong upon which the punishment is based,” id., § 84, at 53.
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In a later edition, Bishop similarly defined the elements of a crime as “that
wrongful aggregation out of which the punishment proceeds.” 1 J. Bishop,
New Criminal Procedure § 84, p. 49 (4th ed. 1895).

Bishop grounded his definition in both a generalization from well-
established comﬁon-law practice, 1 Bishop, Criminal Procedure §§ 81-84,
at 51-53, and in the provisions of Federal and State Constitutions
guaranteeing notice of an accusation in all criminal cases, indictment by a
grand jury for serious crimes, and trial by jury. With regard to the common
law, he explained that his rule was “not made apparent to our
understandings by a single case only, but by all the cases,” id.,, § 81, at 51,
and was followed “in all cases, without one exception,” id., § 84, at 53.

Washington law is in accord. Washington law requires the State to
allege in the information the crime which it seeks to establish. “This
includes sentencing enhancements.” State v. Recuenco, 163 Wn.2d 428,
435, 180 P.3d 1276 (2008), citing State v. Crawford, 159 Wash.2d 86, 94,
147 P.3d 1288 (2006) (stating that prosecutors must set forth their intent to
seek enhanced penalties for the underlying crime in the information). See
also State v. Theroff, 95 Wn.2d 385, 622 P.2d 1240 (1980).

Of course, Schreiber’s argument focuses on an element of notice
even more fundamental and basic: notice by the Legislature that certain
conduct constitutes a crime or an element of a crime. The criminal system

in the United States is concerned not only with guilt or innocence but also
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with the degree of culpability in ensuring that the penalty is appropriate for
the crime and that a greater stigma 1s not attached Withoat the protections
guaranteed by the Constitution.

Schreiber recognizes that this Court recently held otherwise in State
v. Hylton, — Wn.App. ., P3d _ (2010). In Hylton, the defendant
contended that because aggravating'factors are the functional equivalent of
elements of a crime, the addition of abuse of trust to the SRA's list of
aggravating factors constitutes a substantive change to the law. Thus,
according to Hylton, it could not be applied retroactively under RCW
10.01.040, which requires that crimes be prosecuted under the law in effect
at the time they were committed.

This Court held “(a)lthough adding abuse of trust to the SRA
constitutes some form of change, it does not affect Hylton's substantive
rights.”  “First, the 2005 amendments did not. change the legal
consequences of any underlying conduct. The legislature specifically noted
its intention to create a new criminal procedure, and to codify existing
common law aggravating factors, without expanding or restricting the
aggravating circumstances. Laws of 2005, ch. 68, § 1. RCW 9.94A.535
therefore did not create a new crime, increase the punishment for Hylton's
crime, or deprive him of a defense.” /d.

This Court’s conclusion is incorrect.

In fact, the instant case is no different than the situation faced by the
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Washington Supreme Court in Hinton. In Hinton, assault was a
legislatively authorized crime. Where the victim died as a result of the
assault, an increased penalty followed. The courts had repeatedly rejected
challenges to that increased penalty in upholding the felony murder rule
against repeated challenges. Finally, in response to Andress the Legislature
authorized the crime of felony murder based on assault.

Hinton firmly and quickly rejected the State’s attempt to apply the
amendment to cases pre-dating the new law. “Finally, the 2003 legislative
amendment to the statute, Laws ‘of 2003, ch. 3, § 2, cannot be applied
retroactively to petitioners' cases because such an application would violate
the ex post facto clauses of the state and federal constitutions.” “A law that
imposes punishment for an act that was not punishable when committed or
increases the quantum of punishment violates the ex post facto prohibition.”
“The amendment added assault to the category of felonies that can serve as
predicate felonies for second degree felony murder. The amendment was
clearly substantive, and it increased criminal liability for those committing
an assault that unintentionally led to death.”

The same is true in this case. Here, Schrciber was convicted and
received an increased sentence, at least in part, for a judicially-created
crime. The portion of the 2005 legislative amendment which specifies
“aggravating” factors that had not pfeviously been legislatively created was

substantive, even if other portions of the law were procedural. Applying
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that law to Schreiber’s case violates the conStitutional guarantee against ex
post facto laws.

D. CONCLUSION AND PRAYER FOR RELIEF

Based on the above, this Court should:

1. serve the State with a copy of this PRP and request a timely
response; -

2. permit Schreiber to file a reply;

3. determine whether an evidentiary hearing is required;

4. reverse and remand for a new trial and/or a new sentencing
hearing.

DATED this 7" day of April, 2010.

Respectfully Submitted;

A

Attorney JorMr. Schreiber

Law Office of Alsept & Ellis, LL.C
705 Second Ave., Ste. 401

Seattle, WA 98104

(206) 262-0300 (ph)

(206) 262-0335 (fax)
JeftreyErwinEllis@gmail.com
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APPENDIX A ~
DECLARATIONS AND SUPPORTING DOCUMENTS



DECLARATION OF ROBIN SCHREIBER
I, Robin Schreiber, declare:
1. I am over 18 years old and competent to make this declaration.

2. I am the Petitioner in this PRP.

3. I was not asked if I wished to waive my right to an open and public trial
before jurors filled out a confidential questionnaire. 1 was told that no one other
than the lawyers, the judge, and me could see that document.

4. During the start of jury selection (after we moved down to the judge’s
regular courtroom), the prospective jurors were brought to the court in three
groups. When each of these three groups was brought into the court (before any
had been excused), there was no room left in the courtroom for spectators—so
they had to leave.

5. As jury selection progressed, one day right before lunch the judge told the
lawyers to come into chambers to question a particular juror. I think the judge
thought the juror would be excused. 1 was not present when the juror was
questioned.

6. I also recall one time when Judge Harris had the bailiff go back to the jury
room alone and "talk to her"—a juror who had apparently voiced a concern—and
then the bailiff came out and said she would remain on the jury.

7. I was never asked by anyone whether I wished to waive my right to an open
and public trial or to be present during trial. If I had been asked, I would likely not
have agreed to waive these rights.

8. On several occasions, I saw the presiding juror sleeping during trial. She
was clearly sleeping—her head would lower and she’d remain still with her eyes
closed for minutes at a time. This happened on at least three occasions.

9. ‘On several occasions, mostly after lunch, the judge fell asleep several times
during trial. Like the juror, his head would drop down; his eyes would close; and
he’d remain motionless for minutes at a time until he’d awaken and appear slightly
startled.



I, Robin Schreiber, certify under penalty of perjury under the laws of the

State of Washington that the foregoing-is true and correct.
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DECLARATION OF THOMAS PHELAN

I. Thomas Phelan. declare:

L. l am over 18 vears old and competent to make this declaration.
2. ] was the trial attorney for Mr. Schreiber.
3. Prior to the start of trial, a confidential questionnaire was prepared for use

during jury selection. 1 do not recall who first raised the issue of using a
confidential questionnaire—the court, the prosecutor, or myself. However, I do
recall that the prosecution and | were asked to submit the proposed questionnaire
to the Court for review.

4. The questionnaire was provided to all prospective jurors. The document

itself indicated that it was private—that no members of the public would view it.
There was never a time that | am aware of when the questionnaire was available
for any member of the public to view.

5. | am unable at this time 1o recall whether the Court discussed its decision to
use the questionnaire or the fact that the questionnaires were filed under seal with
the lawyers. 1 do not recall that the court discussed its reasoning on this in the
presence of Mr. Schreiber.

6. During jury selection, I recall the Court told the lawyers to question one
particular juror in chambers. That potential juror was questioned privately, and
then was excused. My recollection is that Mr. Schreiber was pot present during
the questioning of this potential juror. | did not object because the Court had
already made it clear that he wanted only the lawyers to accompany him into his
chambers.

7. Following the verdict, Gary Rice. my investigator, and I spoke with juror
Tracy Deckelbaum.

8. . Ms. Deckelbaum was the presiding juror.

9. During the course of our conversation with Juror Deckelbaum, we asked
her questions about her understanding of the jury instructions relating to the
firearm enhancement and what was her understanding of the requisite “nexus™

between the firearm and the crime.

10. Juror Decketbaum told us that she understood that the instructions did not
require any connection between the gun and the crime in order for the



enhancement 1o apply. Instead, she understood the instructions to provide that as
long as there was a gun present in Mr. Schreiber’s vehicle the evidence required a
~yes” answer to the special verdict.

1. Juror Deckelbaum further stated that neither she nor the other jurors
deliberated on the issue of the connection between the gun and the murder because
none of the jurors believed the instruction required that element of proof.

12, Afier we spoke to Juror Deckelbaum, I prepared an affidavit for her
signature. That affidavit accurately recounted the conversation that Mr. Rice and [
had with her. However. when it was mailed to her, it was returned because she
had apparently moved.

| declare under the penalty of perjury of the laws of the State of Washington that
the foregoing is true and correct to the best of my recollection.

:J,," Vs Y ' 7 / . y ¥
S s fe W _—
SE T el %}/}:}"‘ R

z 7 : i —
Date and Place Thomas Phelan
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DECLARATION OF BRAZEL SCHREIBER

1, Brazel Schreiber. declare:

1. [ am over 18 years old and competent to make this declaration.
2. [ am Robin Schreiber’s brother.
3. 1 attended most of my brother’s trial. 1 was asked to remain outside during

the testimony of several witnesses because the defense attorney was not sure if he
was going to call me-as a witness. '

4. On several occasions, [ saw the woman who was later identified as the
presiding juror sleepmg during trial. Her head would start to lower and bob down
and then she’d remain still with her eyes clothes for several minutes at a time.
When she’d awaken, it appeared as if she was slightly startled.

5. [ would have to say she was out at least 3-4 times while [ was present. As |
recall it, she was asleep during some of the testimony of Officer Capellas and
while they were testifying about the position of Robin's truck based on the two
streams of brake fluid.

6. I also recall one time when Judge Harris had the bailiff go back to the jury

room alone and "talk to her"—a juror who had apparently voiced a concern—and
then the bailiff came out and said she would remain on the jury.

I declare under the penalty of perjury of the laws of the State of Washington that
the foregoing is true and correct to the best of my recollection. ’
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,
AMENDED INFORMATION
Plaintiff,
V.
ROBIN TAYLOR SCHREIBER, No. 04-1-01663-1
Defendant. (CCSO 04-10738)

COMES NOW the Prosecuting Attorney for Clark County, Washington, and does by this inform
the Court that the above-named defendant is guilty of the crime(s) committed as follows, to wit:

AGGRAVATED MURDER IN THE FIRST DEGREE - 10.05.020 and 9A.32.030(1 )(a)

That he, ROBIN TAYLOR SCHREIBER, in the County of Clark, State of Washington, on or
about July 30, 2004, with a premeditated intent to cause the death of another person, did cause
the death of such person, to wit: Clark County Sheriff’s Office Sergeant Brad Crawford; and
furthermore, the victim of said murder was a law enforcement officer who was performing his
official duties at the time of the act resulting in death and the victim was known or reasonably
should have been known by the defendant to be such at the time of the killing; contrary to
Revised Code of Washington 9A.32.030(1)(a) and 10.95.020(1).

And further, that the defendant did commit the foregoing oAﬁenseA while armed with a firearm as
that term is employed and defined in RCW 9.94A.602 and RCW 9.94A.510, to-wit: a rifle.

And further, the defendant's conduct during the commission of the current offense manifested
deliberate cruelty to the victim. RCW 9.94A.535(3)(a). ' 6

And further, the defendant knew or should have known that the victim of the current offense wa({ /

particularly vulnerable or incapabie of resistance. RCW 9.94A.535(3)(b).

And further, the offense was committed against a law enforcement officer who was performing
his or her official duties at the time of the offense, the offender knew that the victim was a law
enforcement officer, and the victim's status as a law enforcement officer is not an element of the
offense. RCW 9.94A.535(3)(v).

AMENDED INFORMATION - 1 CLARK COUNTY PROSECUTING ATTORNEY
jd ) 1013 FRANKLIN STREET « PO BOX 5000
VANCOUVER, WASHINGTON 98666-5000
(360) 397-2261 or (360) 397-2183
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And further, the defendant committed the offense against a public official or officer of the court
in retaliation of the public official's performance of his or her duty to the criminal justice system.
RCW 9.94A.535(3)(x).

This crime is a “most serious offense” pursuant to the Persistent Offender Accountability Act
(RCW 9.94A.030(28), RCW 9.94A.505(2)(a)(v) and RCW 9A.94A.570).

As an alternative to the crime of Aggravated Murder in the first Degree, and/or as a lesser
degree crime thereto:

MURDER IN THE SECOND DEGREE - 10.05.020 and 9A.32.050(1)(b)
That he, ROBIN TAYLOR SCHREIBER, in the County of Clark, State of Washington, on or.
about July 30, 2004, he committed or attempted to commit one or more of the following crimes:

Assault in the Second Degree, a felony crime, which is defined as:

The knowingly and intentionally assault of a human being, with a deadly weapon,
to-wit: he did knowingly and intentionally assault Clark County Sheriff's Sergeant
Brad Crawford with motor vehicle, used as a deadly weapon,

and/or: Attempting to Elude Pursuing Police Vehicle, a felony crime, which is defined as:

While being the driver of a motor vehicle, to willfully fail or refuse to immediately
bring his or her vehicle to a stop and did drive his or her vehicle in a reckless
manner while attempting to elude a pursuing police vehicle, after having been
given a visual or audible signal to bring the vehicle to a stop, said signal having
been given by hand, voice, emergency light, or siren by a uniformed police
officer, to-wit: various Clark County Sheriff and Vancouver Police Officers whose
vehicles were equipped with lights and sirens;

and/or: Malicious Mischief in the First Degree, a felony crime, which is defined as:

To knowingly and maliciously cause physical damage, in an amount exceeding
one thousand five hundred dollars ($1,500.00) to the property of another, to-wit:
he knowingly and maliciously damaged a Sheriff’'s patrol car owned by the Clark
County Sheriff's Office, causing over one thousand five hundred dollars
($1,500.00) damage to the patrol car;

and in the course of and in furtherance of said crime(s) or in immediate flight therefrom, the
Defendant caused the death of a person other than one of the participants, to-wit: Clark County
Sheriff's Office Sergeant Brad Crawford, contrary to Revised Code of Washington

| 9A.32.050(1)(b).

And further, that the defendant did commit the foregoing offense while armed with a firearm as .
that term is employed and defined in RCW 9.94A.602 and RCW 9.94A.510, to-wit: a rifie.

AMENDED INFORMATION - 2 CLARK COUNTY PROSECUTING ATTORNEY
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And further, the defendant's conduct during the commission of the current offense manifested
deliberate cruelty to the victim. RCW 9.94A.535(3)(a).

And further, the defendant knew or should have known that the victim of the current offense was
particularly vulnerable or incapable of resistance. RCW 9.94A.535(3)(b).

And further, the offense was committed against a law enforcement officer who was performing
his or her official duties at the time of the offense, the offender knew that the victim was a law
enforcement officer, and the victim's status as a law enforcement officer is not an element of the
oftense. RCW 9.94A.535(3)(v).

And further, the defendant committed the offense against a public official or officer of the court
in retaliation of the public official's performance of his or her duty to the criminal justice system.
RCW 9.94A.535(3)(x).

This crime is a.“most serious offense” pursuant to the Persistent Offender Accountability Act
(RCW 9.94A.030(28), RCW 9.94A.505(2)(a)(v) and RCW 9A.94A.570).

ARTHUR D. CURTIS

Prosecuting Attorney in and for
Clark County, Washington

sy /) Lg-n{ '

JAMES E. JAVID, WSBA #13754
Deputy Pposecuting Attorney

Date: August 8, 2005

DEFENDANT: ROBIN TAYLOR SCHREIBER

RACE: W [SEX:M [ DOB: 8/24/1960

DOL: SCHRERT408N4 WA SID: |

HGT: 603 “[WGT: 270 EYES: HAZ [ HAIR: BRO
WA DOC: FBI:

LAST KNOWN ADDRESS(ES):

H- 11514 NE 128TH AVE, VANCOUVER WA 98682
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JUDGMENT AND SENTENCE



PHELAN

SUPERIOR COURT OF WASHINGTON
COUNTY OF CLARK

STATE OF WASHINGTON, Plaintiff,
V.

ROBIN TAYLOR SCHREIBER,
Defendant.

SiD:
DOB: 8/24/1960

S5

FILED
JUL 27 2006

JoAnn McBride, Clerk, Clark Co.

No. 04-1-01663-1

FELONY JUDGMENT AND SENTENCE
(FJS)

PRISON - COMMUNITY
PLACEMENT/COMMUNITY CUSTODY

Clerk's action required;
[] Paragraph 4.6 (SDOSA), [X 4.15.2,
6.3, XI66and[]656.8

. HEARING

@ 9 04810 &

1.1 A sentencing hearing was held and the defendant, the defendant’s lawyer and the (deputy) prosecuting

attorney were present.

. FINDINGS

There being no reason why judgment shouid not be pronounced, the Court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on June 28, 2008,

by: [Iplea [X jury-verdict []bench trial of:

COUNT CRIME

RCW DATE OF CRIME

01 | MURDER IN THE SECOND DEGREE

9A.32.050(1)(a) 7/30/2004

(¥ the crime is a drug offense, include the type of drug in the second column.)

as charged in the Second Amended Information.

[ Additional current offenses are attached in Appendix 2.1.

D The Court finds that the defendant is subject to sentencing under RCW 9.94A.712.

B A special verdict/finding for use of firearm was returned on Count(s) Z. RCW 8.84A.602, 533.

[] Aspecial verdict/finding for use of deadly weapon other than a firearm was retumed on

Count(s) . RCW 9.94A.602, .533.

FELONY JUDGMENT AND SENTENCE (FJS) (PRISON — COMMUNITY
PLACEMENT/COMMUNITY CUSTODY) - Page 1 of 18
REVISED 02/07/08 (PSS/MD)

CLARK COUNTY PROSECUTING ATTORNEY
1013 FRANKLIN STREET « PO BOX 6000
VANCOUVER, WASHINGTON 98668-5000
(380) 397-2284 (OFFICE)
(380) 397-2230 (FAX)



A special verdictfinding of sexual motivation was returned on Count(s)

RCW 9.94A.835.
A special verdict/finding for Violation of the Uniform Controlled Substances Act was returned on
Count(s) , RCW 69.50.401 and

RCW 69.50.435, taking place in a school, school bus, within 1000 feet of the perimeter of a school
grounds or within 1000 feet of a school bus route stop designated by the school district; or in a public
park, public transit vehicle, or public transit stop shelter; or in, or within 1000 feet of the perimeter of,
a civic center designated as a drug-free zone by a local government authority, or in a public housing
project designated by a local governing authority as a drug-free zone.

A special verdict/finding that the defendant committed a crime involving the manufacture of
methamphetamine, including its salts, isomers, and salts of isomers, when a juvenile was present
in or upon the premises of manufacture was retumed on Count(s) . RCW
9.94A.605, RCW 69.50.401, RCW 69.50.440.

[T] The defendant was convicted of vehicular homicide which was proximately caused by a person
driving a vehicle while under the influence of intoxicating liquor or drug or by the operation of a
vehicle in a reckless manner and is therefore a violent offense. RCW 8.94A.030.

[0 This case involves kidnapping in the first degree, kidnapping in the second-degree, or unlawful
imprisonment as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not
the minor's parent. RCW 9A .44.130

[0 The court finds that the offender has a chemical dependency that has contributed to the offense(s).
RCW 9.84A.607.

[J The crimes charged in Count(s) is/are Domestic. Violence offense(s) as that term is
defined in RCW 10.98.020:

[J Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender score are Count(s) . RCW 9.94A.589

1 Additional misdemeanor crime(s) pertaining to this cause number are contained in a separate
Judgment and Sentence.

[0  Other current convictions listed under different cause numbers used in calculating the offender score
are (list offense and cause number):

2.2 CRIMINAL HISTORY (RCW 9.94A.525):

DATE OF SENTENCING COURT DATEOF | Aoud | TYPE
CRIME SENTENCE (County & State) CRIME vl

No Known Felony Convictions

[  Additional criminal history is attached in Appendix 2.2.

[ The defendant committed a current offense while on community placement (adds one point to score).
RCW 9.94A.525.

[0 The court finds that the following prior convictions are one offense for purposes of determining the
offender score RCW 9.94A.525: .

[ The following prior convictions are not counted as points but as enhancements pursuant to
RCW 46.61.520:

[] The State has moved to dismiss count(s)

FELONY JUDGMENT AND SENTENGE (FJS) (PRISON — COMMUNITY CLARK COUNTY PROSECUTING ATTORNEY .

PLACEMENT/COMMUNITY CUSTODY) - Page 2 of 18 1013 FRANKLIN STREET « PO BOX 5000

REVISED 02/07/08 (PSS/MD) VANCOUVER, WASHINGTON 989866-5000
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23  SENTENCING DATA:
SERIOUS- STANDARD TOTAL STANDARD
COUNT OFFENDER NESS RANGE (not includi PLUS . RANGE (including MAXIMUM
NO. SCORE LEVEL enhar(tcemgnt:) o ENHANCEMENTS enhancgments) TERM
123 MONTHS to 183 MONTHS to LIFE
01 0 XV 220 MONTHS | BOMONTHS(F) | “580 MoNTHS $50000

24

* (F) Firearm, (D) other Deadly Weapons, (V) VUCSA in a protectad zone, (VH) Veh. ‘Hom, sse RCW 46.61.520, (JP) Juvenile
present

- ] Additional current offense sentencing data is attached in Appendix 2.3.

B EXCEPTIONAL SENTENCE. “Substantial and compelling reasons exist which justify an exceptional
sentence [X] above [] within [[] below the standard range for Count(s) 1.

[[] The defendant and the State stipulate that justice is best served by imposition of the exceptional
sentence above the standard range and the court finds the exceptional sentence furthers and is
consistent with the interests of justice and the purposes of the Sentencing Reform Act.

,ﬂAggravating factors were: ] stipulated to by the defendant, [] admitted by the defendant in the Guilty
Plea, [] found by the court after the defendant waived jury trial, [X] found by jury by special interrogatory.

O The defendant waives his right to have a jury determine any issues regarding the imposition of an
exceptional sentence upward. Apprendiv. New Jersey, 530 U.S. 466, 120 S. Ct 2348, 147 L. Ed 2d 435
(2000), Blakely v. Washington, ___ U.S.___, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004).

[] Findings of fact and conclusions of law are attached in Appendix 2.4. [ Jury’s special interrogatory is
attached. The Prosecuting Attorney [[].did [] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount
owing, the defendant's past, present and future ability to pay legal financial obligations, including the
defendant’s financial resources and the likelihood that the defendant's status will change. The court
finds that the defendant has the ability or likely future ability to pay the legal financial obligations
imposed herein. RCW 8.94A.750/753.

[] The following extraordinary circumstances exist that make restitution inappropriate (RCW
9.94A.753);

2.6 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements
or plea agreements are [ | attached [ ] as follows:

2.7 If no formal written plea agreement exists, the agreement is as set forth in the Defendant’s Statement

on Plea of Guilty.
. JUDGMENT _
3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.
3.2 [ The Court DISMISSES Counts :
[] The defendant is found NOT GUILTY of Counts .

3.3 There [] do [ ] do not exist substantial and compelling reasons justifying an exceptional sentence
outside the presumptive sentencing range.

[V. SENTENCE AND ORDER

IT IS ORDERED:

4.1 Defendant shall pay to the Clerk of this Court:
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RTN/RUN s BS Restitution to be paid to: RCW 9.84A.750/
.753
[] Victim(s) and amounts to be set by separate
court order
PCV $500.00 Victim Assessment RCW 7.68.035
$ DV Penalty Assessment ‘RCW 10.98.080
CRC Court Costs, including RCW 9.84A.760, 8.94A.505, 10.01.160,
10.46.190
$110.00 Criminal filing fee FRC RCW 8.94A.505
1% Witness costs 'WFR 1 RCW 10.01.160 and
RCW 2.40.010
$ Sheriff Service Fees SFR/SFS/SFW/WR | RCW 10.01.160
F and 36.18.040
$250.00 Jury Demand Fee JFR RCW 10.01.160
$250.00 and 10.46.180
$ Extradition costs EXT RCW 9.94A.505
$ Other Costs RCW 8.84A.760
PuUB 3 Fees for court appointed attorney RCW 8.94A.505/
.760/.030
$ Trial per diem if applicable
WFR $ Court appointed defense expert and other RCW 9.94A.505,
defense costs 760, 9.94A.030
FCM/MTH $500.00 Fine 1 RCW 8A.20.021
CDF/LDVFCD/ $ Drug fund contribution to be paid within two (2) RCW 9.94A.760
NTF/SAD/SDI years ‘
Fund #[] 1015 11017 (TF)
CLF $(00., 09 Crime lab fee - [] Suspended due to Indigency | RCW 43.43.690
$100.00 Felony DNA Collection fee (for crimes RCW 43.43.7541
committed on or after July 1, 2002) .
RTN/RJN $ Emergency response costs (Vehicular Assauilt, RCW 38.52.430
Vehicular Homicide only, $1000 maximum)
To:
(List Law Enforcement Agency)
$ Other Costs for: RCW 9.94A.760
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R The above financial obligations do not include all restitution or other legal financial obligations, which

O

may be set by later order of the court. An agreed restitution order may be entered.
RCW 9.94A.750/753. A restitution hearing:
X shall be set by the prosecutor

[ is scheduled for

Restitution ordered above shall be joint and several with the co-defendants listed in the Information or

identified below:

X

X

4.2

43

4.4

The Department of Corrections/Superior Court Clerk Collections Unit shall immediately issue a Notice
of Payroll Deduction. RCW 8.94A.7602, RCW 8.94A.760(8).

All payments shall be made in accordance with the policies of the Superior Court Clerk and on a
schedule established by the Department of Corrections/Superior Court Clerk Coliections Unit,
commencing immediately, uniess the court specifically sets forth the rate here:

Not less than § per month commencing
RCW 9.94A.7860.

The defendant.shall report as directed by the Superior Court Clerk and provide financial information as
requested. RCW 9.94A.760(7)(b). The defendant shall report in person no later than the close of
business on the next working day after the date of sentencing or release from custody. A map has
been provided to the defendant showing the location of the Superior Court Clerk Collections Unit, 500
West 8th Street, Suite 50, Vancouver, Washington. The defendant must report any changes in
address and phone numbers to the Collections Unit within 72 hours of moving.

In addition to the other costs imposed herein, the Court finds that the defendant has the means to pay
for the cost of incarceration and is ordered to pay such costs at the statutory rate of

$ . RCW 9.94A.760

The financial obligations rmposed in this judgment shall bear interest from the date of the Judgment
until payment in full, at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on
appeal against the defendant may be added to the total legal financial obligations. -RCW 10.73.160.
The defendant shall pay the cost of services to collect unpaid legal financial obligations. This is an
annual fee which will be automatically renewed until financial obligations are completed.

RCW 9.94A.780 and RCW 36.18.190

X DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA
identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency,
the county or Department of Corrections, shall be responsible for obtaining the sample prior to the
defendant's release from confinement. RCW 43.43.754.

[ HIV TESTING. The defendant shall be tested and counseled for HIV as soon as possible and the
defendant shall fully cooperate in the testing and counseling. RCW 70.24.340.

Failure to provide the DNA/HIV testing sample is a violation of tthudgment and Sentence and a warrant
may be issued to compel compliance. . q vae? ¢€ Q) Zy

The defendant shall not have contactwith _* including, but not limited to, personal, verbal,
telephonic, electronic, written or contact through a third party for_/y4= years (not to exceed the
maximum statutory sentence).

] Supplemental Domestic Violence Protection Order or Antiharassment Order attached as Form 4.3.

OTHER:
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45 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of
confinement in the custody of the Department of Corrections;

}ﬂ months on Count 02

Actual number of months of total confinement ordered is: ..34/ 7

{Add mandatory firearm and deadly weapons enhancement time to run consecutively to other
counts, see Section 2.3, Sentencing Data, above).

[C] The confinement time on Count(s) contain a mandatory minimum term of

All counts shall be served concurrently, except for the portion of those counts for which there is
a special finding of a firearm or other deadly weapon as set forth above at Section 2.3, and
except for the following counts which shall be served consecutively:

The term(s) of confinement (sentence) imposed herein shall be served consecutively to any
other term of confinement (sentence} which the defendant may be sentenced to under any
other cause in either District Court or Superior Court unless otherwise specified herein:

Confinement shall commence immediately uniess otherwise set forth here:

(b) CONFINEMENT. RCW 8.84A.712 (Sex Offenses only). The defendant is sentenced to the following term
of confinement in the custody of the DOC:

Count minimum term maximum term
02

{c) Credit for 1 Z days time served prior to this date is given, said confinement belng solely related to
the crimes for which the defendant is being sentenced. RCW 9.84A.505

46 [[] COMMUNITY PLACEMENT is ordered on Counts for months

[X] COMMUNITY CUSTODY is ordered on Counts 1 for a range from 24 to 48 months or for the period
of earned release awarded pursuant to RCW 9.94A.728(1) and (2), whichever is longer, and standard
mandatory conditions are ordered. [See RCW 9.94A.700 and .705 for community placement offenses
which include serious violent offenses, second degree assault, any crime against a person with a
deadly weapon finding and Chapter 69.50 or 69.52 RCW offenses not sentenced under

RCW 9.94A.660 committed before July 1, 2000. See RCW 9.94A.715 for community custody range
offenses, which include sex offenses not sentenced under RCW 9.94A.712 and violent offenses
committed on or after July 1, 2000.Community custody follows a term for a sex offense -RCW
9.94A.505. Use paragraph 4.7 to impose community custody following work ethic camp.]

On or after July 1, 2003, DOC shall supervise the defendant if DOC classifies the defendant in the A or B risk
categories; or, DOC classifies the defendant In the C or D risk categories and at least one of the following
apply:

a) the defendant commited a current or prior:

') Sex offense | ii) Violent offense iii) Crime against a person (RCW 8.94A.411)

iv) Domestic violence offense (RCW 10.98.020) | v) Residential burglary offense

vi) Offense for manufacture, delivery or possession with intent to deliver methamphetamine

vii) Offense for delivery of a controlied substance to a minor; or attempt, solicitation or conspiracy (v, vil)

b) the conditions of community placement or community custody include chemical dependency {reatment.

c) the defendant is subject to supervision under the interstate compact agreement, RCW 8.84A.745.
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While on community placement or community custody, the defendant shall: (1) report to and be available for
contact with the assigned community corrections officer as directed; (2) work at DOC-approved education,
employment and/or community restitution (service); (3) not consume controlled substances except pursuant
to lawfully issued prescriptions; (4) not unlawfully possess controlled substances while in community custody,
(5) pay supervision fees as determined by DOC; and (6) perform affirmative acts necessary to monitor
compliance with the orders of the court as required by DOC. The residence location and living arrangements
are subject to the prior approval of DOC while in community placement or community custody. Community
custody for sex offenders not sentenced under RCW 8.84A.712 may be extended for up to the statutory
maximum term of the sentence. Violation of community custody imposed for a sex offense may result in
additional confinement.

The defendant shall be on community placement/community custody under the charge of the
Department of Corrections and shall follow and comply with the instructions, rules and regulations
promulgated by said Department for the conduct of the defendant during the period of community
placement/community custody and any other conditions stated in this Judgment and Sentence.
The defendant’s conditions of Community Placement/Community Custody include the following:

The defendant shall not consume any alcohol.
Defendant shall have no contact with

Defendant shall remain [X] within [X] outside of a specified geographical boundary, to wit: as set
by the Department of Corrections.

Defendant shall not reside in a community protection zone (within 880 feet of the facilities or
grounds of a public or private school). (RCW 8.94A.030(8)). '

The defendant shall participate in the following crime-related treatment or counseling services:
Alcohol and/or substance abuse treatment.
Defendant shall not violate any federal, state or local criminal laws, and shall not be in the
company of any person known by him/her to be violating such laws.

Defendant shall not commit any like offenses.

Defendant shall notify hisfher community corrections officer within forty-eight (48) hours of any
arrest or citation.

N MK R K O X ORX

Defendant shall not initiate or permit communication or contact with persons known to him/her to
be convicted felons, or presently on probation, community supervision/community custody or
paroie for any offense, juvenile or adult, except immediate family or as authorized by his/her
community corrections officer for treatment purposes. Additionally, the defendant shall not
initiate or permit communication or contact with the following persons:

O

Defendant shall not have any contact with other participants in the crime, either directly or
indirectly.

[0 Defendant shall not initiate or permit communication or contact with persons known to him/her to
be substance abusers.

[J Defendant shall not possess, use or deliver drugs prohibited by the Uniform Controlled
Substances-Act,-or any-legend drugs,-except.by iawful-prescription. The defendant shall notify
his/her community corrections officer on the next working day when a controlled substance or
legend drug has been medically prescribed.

[l Defendant shall not possess or use any paraphernalia that can be used for the ingestion or
processing of controlled substances or that can be used to facilitate the sale or transfer of
controlled substances including scales, pagers, cellular phones, police scanners, and hand held

FELONY JUDGMENT AND SENTENCE (FJS) (PRISON - COMMUNITY CLARK COUNTY PROSECUTING ATTORNEY

PLACEMENT/COMMUNITY CUSTODY) - Page 7 of 18 1013 FRANKLIN STREET « PO BOX 6000

REVISED 02/07/08 (PSS/MD) VANCOUVER, WASHINGTON 88666-5000

(380) 397-2281 (OFFICE)
(360) 397-2230 (FAX)



- electronic scheduling and data storage devices.
Defendant shail not frequent known drug activity areas or residences.

X O

Defendamgsrﬁll not use or possess alcoholic beverages [X] at all [ ] to excess.

The defen ant@ will [ ] will not be required to take monitored antabuse per his/her community
corrections officer's direction, at his/her own expense, as prescribed by a physician.

X Defendant shall not be in any place where alcoholic beverages are sold by the drink for
consumption or are the primary saleitem.

X Defendant shall undergo an evaluation for treatment for [X] substance abuse [ ] mental health
- [[J anger management treatment and fully comply with all recommended treatment.

X Defendant shall enter into, cooperate with, fully attend and successfully complete all in-patient
and outpatient phases of a [X substance abuse [_] mental health [ ] anger management
treatment program as established by the community corrections officer and/or the treatment
facility. '

[0 Defendant shall participate in a domestic violence perpetrator program as approved under RCW
28.50.150 and fully comply with all recommended treatment. RCW 8.84A.505 (11).

Based upon the Pre-Sentence Report, the court finds reasonable grounds to exist to believe the
defendant is & mentally ill person, and this condition was likely to have influenced the offense.
Accordingly, the court orders the defendant to undergo a mental status evaluation and
participate in outpatient mental health treatment. Further, the court may order additional
evaluations at & later date, if deemed appropriate.

O

Treatment shall be at the defendant’'s expense and he/she shall keep his/her account current if it
is determined that the defendant is financially able to afford it.

Defendant shall submit to urine, breath or other screening whenever requested to do so by the
treatment program staff and/or the community corrections officer.

Defendant shall not associate with any persons known by himvher to be gang members or
associated with gangs.

O 0 X &

Defendant shall not wear or display any clothing, apparel, insignia or emblems that he/she
knows are associated with or represent gang affiliation or membership as determined by the_
community corrections officer.

[J Defendant shall not possess any gang paraphernalia as determined by the community
corrections officer.
] Defendant shall not use or display any names, nicknames or monikers that are associated with
gangs.
[1 Defendant shall comply with a curfew, the hours of which are established by the community
corrections officer.
[[] Defendant shall attend and successfully complete a shoplifting awareness educational program
as directed by the community corrections officer.
[(] Defendant shall attend and successfully complete the Victim Awareness Educational Program
as directed by the community corrections officer.
[[] Defendant shall not accept employment in the following field(s):
[ Defendant shall not possess burglary tools.
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O

X X OO0 K O

Defendant’s privilege to operate a motor vehicle is suspended/revoked for a period of one year,
two years if the defendant is being sentenced for a vehicular homicide.

Defendant shall not operate a motor vehicle without a valid driver’s license and proof of liability
insurance in his/her possession.

Defendant shall not possesé a checkbook or checking account.

‘ Defendant shall not possess any type of access dewoe or P.I.N. used to withdraw funds from an

automated telier machine.

Defendant shall submit to affirative acts necessary to monitor compliance with the orders of
the court as required by the Department of Corrections.

Defendant shall not be eligible for a Certificate of Discharge until all financial obligations are paid
in full and al! conditions/requirements of sentence have been completed including no contact
provisions.

Defendant shall not enter into or frequent business establishments or areas that cater to minor
children without being accompanied by a responsible adult. Such establishments may include
but are not limited to video game parlors, parks, pools, skating rinks, school grounds, malls or
any areas routinely used by minors as areas of play/recreation.

Defendant shall not have any unsupervised contact with minors. Minors mean persons under
the age of 18 years.

Defendant shall enter into, cooperate with, fully attend and successfully complete all in-patient
and outpatient phases of a sexual deviancy treatment program as established by the community
corrections officer and/or the treatment facility. “Cooperate with” means the offender shall follow
all treatment directives, accurately report all sexual thoughts, feelings and behaviors in a timely
manner and cease all deviant sexual activity.

Defendant shall submit to pericdic polygraph examinations at the direction of his/her community
corrections officer to ensure compliance with the conditions of community placement/custody.

Defendant shall submit to periodic plethysmograph examinations at the direction of his/her
community corrections officer to ensure compliance with the conditions of community
placement/custody.

Defendant shall not possess or use any pornographic material, defined as any pictorial material
displaying direct physical stimulation of unclothed genitals, masturbation, sedomy (i.e. bestiality or oral or
anal intercourse), flagellation or torture in the context of a sexual relationship, or emphasizing the
depiction of adult or child human genitals: provided however, that works of art or of anthropological
significance shall not be.deemed to be within the foregoing definition as defined in RCW 9.68.130(2).or
any equipment of any kind used for sexual gratification and defendant shall not frequent
establishments that provide such materials or equipment for view or sale.

If the defendant is removed/deported by the U.S. Immigration and Customs Enforcement, the
community custody time is tolled during that time that the defendant is not reporting for
supervision in the United States. The defendant shall not enter the United States without the
knowledge and permission of U.S. Immigration and Customs Enforcement. if the defendant re-
enters the United States, he/she shall inmediately report to the Department of Corrections for
supervision.

Defendant shall sign necessary release of information documents as required by the
Department of Corrections.
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4.7

4.8

49

[J Defendant shall adhere to the following additional crime-related prohibitions or conditions of
community placement/community custody:

OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limit to the
defendant while under the supervision of the County Jail or Department of Corrections:

The Bail or release conditions previously imposed are hereby exonerated and the clerk shall disburse it to the
appropriate person(s).

This case shall not be placed on inactive or mail-in status until all financial obligations are paid in full.

4.10 When there is a reasonable cause to believe that the defendant has violated a condition or requirement of

this sentence, the defendant shall allow, and the Department of Corrections can conduct, searches of the
defendant’s person, residencs, automobile or other personal property. Residence searches shall include
access, for the purposes of visual inspection, all areas of the residence in which the defendant lives or has

" exclusive/joint control/access and automobiles owned and possessed by the defendant.

4.11

5.1

5.2

53

5.4

5.5

5.8

Other:

V.- NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or moticn for collateral attack on this judgment
and sentence, including but not limited to any personal restraint petition, state habeas corpus petition,
motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest
judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.080

LENGTH OF SUPERVISION For an offense committed prior to July 1, 2000, the defendant shall remain
under the court's jurisdiction and the supervision of the Department of Corrections for a period up to ten
(10) years from the date of sentence or release from confinement, whichever is longer, to assure
payment of ali legal financial obligations. For an offense committed on or after July 1, 2000, the court
shall retain jurisdiction over the offender, for the purposes of the offender's compliance with payment of
the legal financial obligations, until the obligation is completely satisfied, regardless of the statutory
maximum for the crime. RCW 9.94A.760 and RCW 9.84A505(5). The clerk of the court is authorized to
collect unpaid legal financial obligations at any time the offender remains under the jurisdiction of the
court for purposes of his or her legal financial obligations. RCW 9.94A.760(4) and RCW 9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice of
payroll deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice
of payroll deduction without notice to you if you are more than 30 days past due in monthly payments in
an amount equal to or greater than the amount payable for one month. RCW 9.94A.7602. Other
income-withholding action under RCW 9.94A may be taken without further notice. RCW 9.94A.7606
RESTITUTION HEARING.

[T] Defendant waives any right to be present at any restitution hearing (sign initials):

Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per
violation. RCW 9.94A.634

FIREARMS. You must immediately surrender any concealed pistol license and you may not
own, use or possess any firearm unless your right to do so Is restored by a court of record. -
(The court clerk shali forward a copy of the defendant's driver’s license, identicard, or comparabie
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identification to the Department of Licensing along with the date of conviction or commitment).
RCW 9.41.040, 9.41. 047

Cross off If not applicable: ]Q ﬂ'

5.7 SEX AND KIDAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200.
1. General Appligabllity and Requirements: Because this crime involves a sex offense or kidnapping
offense involving aginor as defined in Chapter 9A.44.130, you are required to register with the sheriff of
the county of the stat of Washington where you reside. If you are not a resident of Washington but you
are a student in Washington or you are employed in Washington or you carry on a vocation in Washington,
you must register with the\gheriff of the county of your school, place of employment, or vocation. You must
register immediately upon Being sentenced unless you are in custody, in which case you must register
within 24 hours of your releade.
2. Offenders Who Leave the 3fate and Return: If you leave the state following your sentencing or
release from custody but later mQve back to Washington, you must register within 3 business days after
moving to this state or within 24 hurs after doing so if you are under the jurisdiction of this state's
Department of Corrections. if you iegve this state following your sentencing or release from custody but
later whiie not a resident of Washingtdg you become employed in Washington, carry out a vocation in
Washington, or attend school in Washington, you must register within 3 business days after starting school
in this state or becoming employed or cafyying out a vocation in this state, or within 24 hours after doing so if
you are under the jurisdiction of this state’s\Department of Corrections.
3. Change of Residence Within State and\l.eaving the State: If you change your residence within a
county, you must send signed, written notice &f your change of resldence to the sheriff within 72 hours of
moving. If you change your residence to a newAgounty within this state, you must send signed written
notice of your change of residence to the sheriff Xf your new county of residence at least 14 days before
moving, register with that sheriff within 24 hours of\moving and you must give signed written notice of
your change of address to the sheriff of the county Where last registered within 10 days of moving. If you
move out of Washington State, you must also send wjtten notice within 10 days of moving to the county
sheriff with whom you last registered in Washington St¥te.
4. Addlitionai Requirements Upon Moving to AnotheAState: If you move to another state, or if you
work, camy on & vocation or attend school in another state, you must register a new address, fingerprints
and photograph with the new state within 10 days after es !

moving to the new state or to a forelgn country to the county shg
Washington State.
5. Notification Requirement when Enrolling In or Employed by\a Public or Private Institution of

: (\of Washington and you are admitted
to a public or private institution of higher education, you are required to hptify the sheriff of the county of
your residence of your intent to attend the institution within 10 days of enrd{ing or by the first business day
after arriving at the institution, whichever is earller. If you bacome employedhat a public or private institution
of higher education, you are required to notify the sheriff for the county of yoursesidence of your
employment by the institution within 10 days of accepting employment or by the st business day after
beginning to work at the institution, whichever is earlier. If your enroliment or emplqyment at a public or
private institution of higher education is terminated, you are required to notify the shiff for the county of
your residence of your termination of enroliment or employment within 10 days of suck termination.
(Effective’ September 1, 2008) If you attend, or plan to attend a public or private school ¥ggulated under Title
28A RCW or chapter 72.40 RCW, you are required to notify the sheriff of the county of y&ur residence of
your intent to attend the school. You must notify the sheriff within 10 days of enrolling or 18, days prior to
arriving at the school to attend classes, whichever is earlier. If you are enrolied on Septembayg 1, 20086, you
must notify the sheriff immediately. The sheriff shall promptly notify the principal of the scheol.
6:-Reglstration-by a-Person-Who -Does Not Have a Fixed Resldence: Even-if you do-not-havg a fixed
residence, you are required to register Reglstraﬂon must occur within 24 hours of release in the unty

written notice to the sheriff of the county where you last reglstefed If you enter a different county andy
there for more than 24 hours, you will be required to register in the new county. You must also report
weekly in person to the sheriff of the county where you are registered. The weekly report shall be on a dy
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specified by the county sheriff's office, and shall occur during normal business hours. The county sheriffs
office may require you to list the locations where you have stayed during the last seven days. The lack of a
fixed residence is a factor that may be considered in determining a sex offender’s risk level and shall make
the offender subject to disclosure of information to the public at large pursuant to RCW 4.24.550

7. Reporting Requirements for Persons Who Are Risk Level il or Hil: If you have a fixed residence and
are designated as a risk level |l or [if, you must report in person every 90 days to the sheriff of the county
where you are registered. Reporting shall be on a day specified by the county sheriffs office, and shall
occur during normal business hours. If you comply with the 80-day reporting requirement with no violations
for at least five years in the community, you may petition the Superior Court to e relieved of the duty to
report every 80 days.

8. Application for a Name Change: If you apply for a name change, you must submit a copy of the
application to the county sheriff of the county of your residence and to the state patrol not fewer than five
days before the entry of an order granting the name change. If you receive an order changing your hame,
you must submit & copy of the order to the county sheriff of the county of your residence and to the state
patrot within 5 days of the entry of the order. RCW 8A.44.130(7).

5.8 [J The court finds that Count is a felony in the commission of which a motor vehicle was used. The
court clerk is directed to immediately punch the defendant's Washington Driver's license or permit to drive
with a "C" as directed by the Department of Licensing pursuant to RCW 48.20.270.

5.9 If the defendant is or becomes subject tc a court-ordered mental health or chemical dependency treatment,
the defendant must notify the Department of Corrections and the defendant's treatment information must be
shared with DOC for the duration of the defendant’s incarceration and supervision. RCW 9.94A.562.

5.10 Persistent Offense Notice

[1 The crime(s) in count(s) is/are “most serious offense(s).” Upon a third
conviction of a “most serious offense”, the court will be required to sentence the defendant as
a persistent offender to life imprisonment without the possibility of early release of any kind,
such as parole or community custody. RCW 8.84A.030 (28 & 32(a)), 9.84A.505

[]  The crime(s) in count(s) is/are one of the listed offenses in
RCW 9.84A.030 (32)(b). Upon a second conviction of one of these listed offenses, the
court will be required to sentence the defendant as a persistent offender to life
imprisonment without the possibility of early release of any kind, such as parole or
community custody.

511 OTHER:

DONE in Open Court and in the presence of the defendant this date: July 27, 2008.

e T A
JUDGE OF THE SUPERIOR COURT

Print Name: ROéNT Harrs

Jam;?éf David, WSBA #13754 Thoma$'C. SBA #11373 R BlN TAYLOR SCHREIBER

Deputy Prosecuting Attérney Attorney for Defendant Defendant
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SUPERIOR COURT OF WASHINGTON - COUNTY OF CLARK

STATE OF WASHINGTON, ~Plaintif, NO. 04-1-01683-1
V.

WARRANT OF COMMITMENT TO STATE
ROBIN TAYLOR SCHREIBER, OF WASHINGTON DEPARTMENT OF
Defendant. CORRECTIONS
SID:

DOB: 8/24/1960

THE STATE OF WASHINGTON, to the Sheriff of Clark County, Washington, and the State of
Washington, Department of Corrections, Officers in charge of correctionaf facilities of the State of
Washington:

GREETING:

WHEREAS, the above-named defendant has been duly convicted in the Superior Court of the State
of Washington of the County of Clark of the crime(s) of:

DATE OF
COUNT CRIME RCW CRIME
01 MURDER IN THE SECOND DEGREE 9A.32.050(1)(a) 7130/2004

and Judgment has been pronounced and the defendant has been sentenced to a term of imprisonment in
such correctional institution under the supervision of the State of Washington, Department of Corrections,
as shall be designated by the State of Washington, Department of Corrections pursuant to RCW 72.13,
all of which appears of record; a certified copy of said judgment being endorsed hereon and made a part
hereof,

NOW, THIS IS TO COMMAND YOU, said Sheriff, to detain the defendant unti! called for by the
transportation officers of the State of Washington, Department of Comrections, authorized to conduct
defendant to the appropriate facifity, and this is to command you, said Superintendent of the appropriate
facility to receive defendant from said officers for confinement, classification and placement in such
correctional facilities under the supervision of the State of Washington, Department of Corrections, for a term
of confinement of ;

COUNT CRIME TERM

2
01 | MURDER IN THE SECOND DEGREE 2Ll 4 gt
al

These terms shall be served concurrently to each other uniess specified herein:

The defendant has credit for g Z days served.




The term(s) of confinement (sentence) imposed herein shall be served consecutively to any other term of
confinement (sentence) which the defendant may be sentenced to under any other cause in either District
Court or Superior Court uniess otherwise specified hereln:

And these presents shall be authority for ' _
HEREIN FAIL NOT. W '
WITNESS, Honorable vz,u/ et

JUDGE OF THE SUPERIOR COURT AND THE SEAL THEREOF THIS DATE: 7/6 7/01&

JOANNE McBRIDE, Clerk of the
Clark County Superior Court




CAUSE NUMBER of thils case: 04-1-01663-1

VOTING RIGHTS STATEMENT: | acknowledge that my right to vote has been lost due to felony conviction. If |-
am registered to vote, my voter registration will be cancelled. My right to vote may be restored by: a) -A
certificate of discharge issued by the sentencing court, RCW 8.84A.637; b) A court order Issued by the
sentencing court restoring the right, RCW 8.982.066; c) A final order of discharge Issued by the indeterminate
sentence review board, RCW 9.86.050; or d) A certificate of restoration issued by the governor, RCW 8.88,020.

Voting before the right Is Wd is gslass @ felony, RCW 82A.84.660.
Defendant’s signature: ) 2 .

{ am a certified interpreter of, or the court has found me otherwise qualified to interpret, the
language, which the defendant understands. 1 translated this Judgment and
Sentence for the defendant into that l[anguage.

interpreter signature/Print name;

|, JOANNE McBRIDE, Clerk of this Court, certify that the foregoing is a full, true and correct copy of the
Judgment and Sentence in the above-entitied action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk
IDENTIFICATION OF DEFENDANT
: ROBIN TAYLOR SCHREIBER
Alias name, SSN, DOB:
SID No. Date of Birth 8/24/1880
(If no SID take fingerprint cand for State Patrol)

Race: W Sex: M .

Driver License No. SCHRERT408N4 Driver License State: WA

FB! No. Local ID No. (CFN): 133348

Corrections No.
Other )

FINGERPRINTS | attest that | saw the same defendant ppearaddn )
fingerprints and signature )hereto. Clerk of the Court:
Dated: T o -

DEFENDANT'S SIGNATURE:

Left four fingers taken simultaneously Left
Thumb Thumb

Misswe FSneees

Missiva Freere




JURY INSTRUCTIONS



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,
No. 04-1-01663-1

Plaintiff,

V.

ROBIN TAYLOR SCHREIBER,

Defendant.

COURT'S INSTRUCTIONS TO THE JURY

SUPERIOR COURT JUDGE
A7 )W—L )\@Gé
DATE

/58




INSTRUCTICON NO. l

It is your duty to determine the facts in this case from the
evidence produced in court. It also is your duty to accept the
law from the court, regardless of what you perscnally believe the
law is or ought to be. You are to apply the law to the facts and
in this way decide the case.

The sequence in which these instructions.are given has no
gignificance as to their relative importance.' The attorneys may
properly .discuss any specific instructions they think are
particularly significant. You should consider the instructions as
a whole and should not place undue emphasis on any particular
instruction or part thereof. |

A charge has been made by the prosecuting attorney by.filing
a document, called an Information, informing the defendant of the

‘charge. You are not to consider the filing of the information or
its contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of the witnesses and the exhibits. admitted into
evidence. During your déliberations, the testimony will not be
repeated or reproduced for you. Any exhibits admitted into
evidence will go to the jury room with you during your
deliberations.

In determining whether any proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is.entitled to the benefit
of the evidence whether produced by that party or by énother

party. You are the sole judges of the credibility of each




witness. You are the sole judges of the value or weight to be
given to the testimony of each witness. In considering a
witness’'s testimony, you may consider these things: the
opportunity of the witness to observe or know the things he or she
testifies about; the ability of the witness to observe accurately;
the quality of a witness’s memory while testifying; the manner of
the ‘witness while testifying; any personal interest that the
.witness might have in the outcome or the issues; any bias or
prejudice that the witness may have shown; the reasonableness of
the witness’s statements in the context of all of the other
evidence; and any other factors that affect your evaluatioﬁ or
belief of a witness or your evaluation of his or her testimony.

The attorneys' remarks, statements and arguments are intended
to help you understand the evidence and apply the law. They are
" not . evidence. Disregard any remark, statement or argument that
is not supported by the evidence or the law as stated by the
court.

The attorneys have the right and the duty to make any
objections which they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit me to comment on the evidence in any
way and I will not intentionally do so. By a comment on the
evidence, I mean some expression or indication from me as to my
opinion on the value of the evidence or the weight of it. If it
appears to you that I have commented on the evidence, you are to
disregard the comment entirely.

You have nothing whatever to do with any punishment that may



be imposed in case of violation of the law. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. |

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neithef

sympathy nor prejudice to influence your verdict.



INSTRUCTION NO. 9-

As jurors, you bave a duty to discuss the case with one another and to deliberate in
an effort to reach a unanimous verdict. Each of you must decide the case for yourself, but
only after you consider the evidence impartially with your fellow jurors. During your
deliberations, you should not hesitate to re-examine your own views and to change your
opinion based upon further review of the evidence and these instructions. You should
not, however, surrender your honest belief about the value or significance of evidence
solely because of the opinions of your fellow jurors. Nor should you change your mind

just for the purpose of reaching a verdict.

= e




INSTRUCTIONNO. "2

The defendant has entered a plea of not guilty. That plea puts in fssue'every :
element of the crime charged. The State is the plaintiff and has the burden of proving
each element of the crime beyond a reasonable doubt. The deféndant. has no burden of
proving that a reasonable doubt exists.

A defendant is presumed innocent. This presumption contipues-throughout the
entire trial unless during your deliberations you find it has been overcome by the
evidence beyond a reaéonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the.
evidence or lack of evidence. It is such a doubt as wouid exist in the mind of a
reasonable person afte;f fully, fairly, and carefully considering all of the evidence or lack
of evidence. if, from such consideration, you have an abiding belief in the truth of the

charge, you are satisfied beyond a reasonable doubt.




INSTRUCTION NO. 4

The defendant is not compelled to testify, and the fact that the defendant has not

testified cannot be used to infer guilt or prejudice him in any way.



, -~
INSTRUCTION NO. &

A witness who has special training, education or experience in a particular
science, profession or calling, may be allowed to express an opinion in addition to giving
testimony as to facts. You are not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you may consider, among
other things, the education, training, experience, knowledge m{d ability of that witness,
the reasons given for the opinion, the sources of the witness' information, together with

the factors already given you for evaluating the testimony of any other witness.




~ INSTRUCTION NO. C

Evidence may be either direct or circumstantialg ‘Dire‘ct evidence is that given by
a witness who testifies conceming facts that he or she has directly observed or
‘perceived through the senses. Circumstantial evidence is evidence of facts~ or
circumstances from which the existence or nonexistence of other facts may be
reasonably ihferre_d from com-rnon éxperience. The law makes no distinction between

the weight to be given to either direct or circumstantial evidence. One is not necessarily

more or less valuable than the other..



INSTRUCTION NO. -7

A person acts with intent or intentionally when acting with the objective or

purpose to accomplish a result which constitutes a crime.




INSTRUCTION NO. 2

A person acts willfully when he or she acts knowingly.



INSTRUCTION NO. E

A person knows or acts k’howingly or with knoﬁlédge when he or she is aware of
a fact, ciréumstance or result which is described by law as being a crime, Whether or
not the person is aware that the fact, circumstance or result is a crime.

If a person has ;nformation which would lead a reasonable person in the same
situation to believe that facts exist which are described by law as being a crime, the jury
is permitted but not required to find that he or she acted with knowledge. -

AcﬁnQ’ knowingly or with knowledge also is established if a person acts -

intentionally.



INSTRUCTIONNO. /©

No act committed by a person while in a state of voluntary intoxication is less
criminal by reason of that condition. However, evidence of intoxication must be
considered by you in determining whether the defendant premeditated, or acted with

intent, knowledge or recklessness.




INSTRUCTIONNO. ([

A person commits the crime of murder in the first degree when, with a

premeditated intent to cause the death of another person, he or she causes the death of

such person.




INSTRUCTION NO. (22—

To convict the defendant of the crime of murdér in the first degree, each of the
following elements of the crime must be proved'beyond a reasonable doubt:
(1) That on or about July 30, 2004, the defendant caused the death of Brad
Crawford.
(2) That the defendant acted with intent to cause the death of Bréd Crawford.
(3) That the intent to cause the death was premedifated;
'(4) That Brad Crawford died as a result of the defendant's acts; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved

" beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.




'INSTRUCTION NO. (3

Premeditation means thought-over beforchand. When a person, after any
deliberation, forms an intent to take human life, the killing may follow immediately after
the formation of the settled purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. Premeditation and intent are not
synonymous. The law requires some time, however long or short, in which a design to

. kill is deliberately formed.




INSTRUCTION NO. [ '_'{ :

If you find the defendant guilty of murder in the first degree, you must then
determine whether the following aggra\)ating circumstances exist:

1) Brad Crawford was a law enforcement officer who was performing his

official duties at the time of the act resulting in death and Brad .Crawford was

known or reasonably should have been known by the defendant to be such at

the time of the killing.

The State has the burden of proving the existence of an aggravating
circumstance beyond a reasonable doubt. In order for you to find that there is an
aggravating circumstance in this case, you must ‘unanimously agree that the

aggravating circumstance has been proved beyond a reasonable doubt.



INSTRUCTION NO. _{ S/

If, after full and careful deliberations on the charge of Murder in the First Degree,
you are not satisfied bey;)nd a reasonable doubt that the defendant is guilty, or if after full
and careful consideration of the evidence you cannot agree on that crime, then you will
consider whether the defendant is guilty of the lesser charge of Murder in the Second
Degree.

If, after full and careful deliberations on the charge of Murder in the Second’
Degree, you are not satisfied beyond a reasonable doubt that the defendant is guilty, or if
after full and careful consideration of the evidence you cannot agree on that crime, then
you will consider the alternate charge of Felony Murder in the Second Degree.

If, after full and careful deliberations on the charge of Felony Murder in the
Second Degree, you are not satisﬁed beyond a reasonable doubt that the defendant is
guilty, or if after full and careful consideration of the evidence you cannot agree on that
crime, then you will consider the charge of Manslaughter in the First Degree, the lesser
included chargé of Murder in the Second Degree.

If, after full and careful deliberations on the charge of Manslaughter in the First
Degree, you are not satisfied beyond a reasonable doubt that the defendant is guilty, or if
after full and careful consideration of the evidence you cannot agree on that crime, then
you will consider the lesser included charge of Manslaughter in the Second Degree.

When a crime has been proved against a person, and there exists a r:easonable
doubt as to which of five or more crimes that person is guilty, he or she shall be

convicted only of the lowest crime.

[ =< Y IS




INSTRUCTIONNO. [ b

A person commits the crime of murder in the second degree when with intent to
cause the death of another person but without premeditation, he or she causes the death of

such person.




INSTRUCTION NO. __{ Z

To convict the defendant of the crime of Murder in the Second Degree, each of
the foﬂéwing elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 30" day of July, 2004, defendant caused the death of
Brad Crawford;

(2) That defendant acted with intent to cause the death of Brad Crawford;

(3) That Brad Crawford died as a result of defendant’s acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.




INSTRUCTION NO. / 2

A person commits the crime of Felony Murder in the Second Degree when he
commits the crime(s) of Assault in the Second Degree or Malicious Mischief in the First
Degree and in the course of and in furtherance of such crime(s) he causes the death of a

person other than one of the participants.




mwsTrucTIoNNO. | §.

To convict the defendant of the alternative crime cﬁ; in the Second Degree,
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 30" day of July, 2004, defendant caused the death of
Brad Crawford;

(2) That defendant was committing Assault in the Second Degree with a deadly
weapon or, Malicious Mischief in the First Degree;

(3) That defendant caused the death of Brad Crawford in the course of and in
furtherance of one or more of these crimes;

(4) That Brad Crawford was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

To convict the defendant of Murder in the Second Degree based upon one of the
crimes set forth in Paragraph 2 above, one or more of these crimes must be proven
- beyond a reasonable doubt, and you must unanimously agree as to which crime has been
proven beyond a réasonable doubt. You will be asked in a special verdict form which, if
any, of these crimes were found proven beyond a reasonable doubt.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, theﬁ it will be your duty to return a verdict of guilty.

On the other hand, if, afier weighing all of the evidence, you havle a reasonable
doubt as o any one of these elements, or unable to unanimous agree as to which crime, if
any, in Paragraph 2 above was proven beyond a reasonable doubt, then it will be your

duty to return a verdict of not guilty.



INSTRUCTIONNO. _ 29
\aﬂﬂ

To convict the defendant of the crime of Murder in the Second Degree based upon
Assault in the Second Degres, cach of the following elements of the crime of Assault in
the Second Degree muét be proved beyond a reasonable doubt. '

D That on or about July 30, 2004, defendant intended\to assault Brad Crawford
with a deadly weapon, to wit: a motor vehicle, with the intent that the motor vehicle be
used in 2 manner capable of causing death or serious physical injury.

(2) That this act occurred in the State.of Washington.




INSTRUCTION NO. __ ¢

Deadly weapon means a vehicle, which under the circumstances in which it is
used, attempted to be used, or threatened to be used, is readily capable of causing death

or substantial bodily harm.




INSTRUCTION NO. pRo

£ o0¢
To convict the defendant of the crime oml-lr’a;in the Second Degree based upon
Malicious Mischief in the First Degree, each of the following elements of the crime of
Malicibus Mischief in the First Degree must be proved beyond a reasonable doubt:
(1) That on or about July 30, 2004, defendant caused physical damage to the
property of another in an amount exceeding $1,500;
(2) That defendant acted knowingly and maliciously;

(3) That this act occurred in the State of Washington.



INSTRUCTION NO. 23

Malice and maliciously mean an evil intent, wish, or design to vex, annoy, or

injure another person.

Malice may be, but is not required to be, inferred from an‘arct done in willful

disregard of the rights of another.



INSTRUCTION NO. 2y

A person commits the crime of manslaughter in the first degree when he or she

recklessly causes the death of another person.



-

INSTRUCTIONNO. 2 2

A person is reckless or acts recklessly when he or she knows of and disregards a
substantial risk that a wrongful act may occur and the disregard of such substantial risk is
a gross deviation from conduct that a reasonable person would exercise in the same

situation.



INSTRUCTIONNO. 2 b

To convict the defendant of the crime of Manslaughter in the First Degree, each
of the following elements of the crime must be proved beyond & rmm@le doubt:

(1) That on or about the 30™ day of July, 2004, defendant caused the death of
Brad Crawford;

(2) That defendant’s conduct was reckless;

(3) That Brad Crawford died as a result of defendant’s acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyohd
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evi&enoe, you have a reaSonéble

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.




INSTRUCTION NO. 27

A person commits the crime of ﬁlanslaughter in the second degree when, with

criminal negligence, he or she causes the death of another person.



INSTRUCTIONNO. 2. &

A person is criminally negligent or acts with criminal negligence when he or she
fails to be aware of a substantial risk that 2 wrongful act may occur and the failure to be
aware of such substantial risk constitutes a gross deviation from the standard of care that

a reasonable person would exercise in the same situation.



INSTRUCTIONNO. A 7

To convict the defendant of the crime of Manslaughter in the Second Degree,
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 30® day of July, 2004, defendant cansed the death of
Brad Crawford;

(2) That defendant’s conduct was criminal negligence;

(3) That Brad Crawford died as a result of defendant’s acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.




INSTRUCTIONNO. 2%

Upon retiring to the jury room for your deliberation of this case, your first duty
is to select a presiding juror. |t is his or her duty to see that discussion is carried on
in an orderly and reasonable manner, that the issues submitted for your decision are
fully and fairly discussed, and that every juror has an opportunity to be heard and to
participate in the deliberations upon each question before.the jury.

During your deliberations, you may discuss any notes that you have taken
during the trial, if you wish. You have been allowed to take notes to assist you in
remembering clearly, not to substitute for your memory or the memories or notes of
other jurors. Do not assume, however, that your no;es are more or less accurate
than your memory.

You will need to rely on your notes and memory as to the testimony
presented in this case. Testimony will rarely, if ever, be repeated for you during your
deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to
ask the court a lega! or pfocedural question that you have been unable to answer,
write the question out simply and clearly. (For this purpose, use the form provided
by the bailiff.) In your question, do not state how the jury has voted. The presiding
juror should sign and date the questivon and give it to the bailiff. | will confer with the
lawyers to determine what response, if any, can be given.

You will be given the exhibits admitted in evidence, these instructions, and
five verdict forms, A, B, C, D and E, as well as special verdict forms. Some exhibits

and visual aids may have been used in court but will not go with you to the jury room.




The exhibits that have been admitted into eviqence will be available to you in the jury
room.

When completing the verdict forms, you will first consider the crime of Murder
in the First Degree as charged. If you unanimously agree on a verdict, you must fill
in the blank provided in Verdict Form A the words "not guilty” or the word "guilty,”
according to the decision you reach. If you cannot agree on a verdict, do not fill in
the blank provided in Verdict Form A. If you find the defendant guilty in Verdict Form
A, you will then need to answer the special Verdict Form Regarding Aggravating
Circumstances as to First Degree Murder, according to the instructions
accompanying that verdict form and according to the decision you reach.

if you find the defendant-guilty on Verdict Form A, do not use Verdict Forms B
C, D or E. If you find the defendant not guilty of the crime of Murder in the First
Degree, or if after full and careful consideration of the evidence you cannot agree on
that crime, you will consider the lesser crime of Murder in the Second Degree based
upon intent as set forth in Instruction No. __/_1 . If you unanimously agree on a
verdict, you must fill in the blank provided in Verdict Form B the words "not guilty” or
the word "guilty”, according to the decision you reach. If you cannot agree on a
verdict, do not fill in the blank provided in Verdict Form B.

If you find the defendant guilty on Verdict Form B, do not use Verdict Forms
C, D or E. If you find the defendant not guilty of the crime of Murder in the Second
Degree based upon intent as set forth in Instruction No. {7 . or if after full and
careful consideration of the evidence you cannot agree on that crime, you will
consider the alternate charge Felony Murder in the Second Degree as set forth in
Instruction No. _[_g_ If you unanimously agree on a verdict, you must fill in the

blank provided in Verdict Form C the words "not guilty” or the word "guilty,”




according to the decision you reach. If you cannot agree on a verdict, do not fill in
the blank provided in Verdict Form C.

If you find the defendant guilty on Verdict Form C, do not use Verdict Forms
D or E. If you find the defendant not guilty of the crime of Felony Murder in the
Second Degree, or if after full and careful consideration of the evidence you cannot
agree on that crime, you will oonsider the lesser crime of Manslaughter in the First
Degree as set forth in Instruction No. 2 L If you unanimously agree on a verdict,
you must fill in the blank provided in Verdict Form D the words “not guilty” or the
word “guilty®, according to the decision you reach. If you cannot agree on a verdict,
do not fill in the blank provided in Verdict Form D.

If you find the defendant guilty on Verdict Form D, do not use Verdict Form E.
If you find the defendant not guilty of the crime of Manslaughter in the First Degree,
or if after full and careful consideration of the evidence you cannof agree on that
crime, you will consider the lesser crime of Manslaughter in the Second Degree as
set forth in Instruction No. _ﬂ If you unanimously agree on a verdict, you must
fill in the blank provided in Verdict Form E the words “not guilty” or the word “guilty”,
according to the decision you reach. If you cannot agree on a verdict, do not fill in
the blank provided in Verdict Form E. -

Since this is a criminal case, each of you must agree for you to return a
verdict. When all of you have so agreed, fill in the proper form of verdict or verdicts
to express your decision. The presiding juror will sign the verdict form or forms and

notify the bailiff. The bailiff will bring you into court to declare your verdict.




INSTRUCTION NO. 3

You will also be furnished thh special verdict forms. If you find the defcndant.
not guilty do not use the special verdict forms. If you find the defendant guilty, you will
then use the special verdict forms and fill in the blank with the answer "yes" or "no"
according to the decision you reach. In order to answer the special verdict forms "yes",
you must unanimously be satisfied beyond a reasonable doubt that "yes" is the correct
answer. If yoﬁ have a reasonable doubt as to the question, or cannot unanimously agree,

you must answer "no".



INSTRUCTION NO. 32

If you find the defendant guilty of premeditated murder in the first degree as
defined in Instruction _L}you must then determine whether the following aggravating
circumstance exists:

Brad Crawford was a law enforcement officer who was performing his official
duties at the time of the act resulting in death and Brad Crawford was known or reasonably
should have been known by the defendant to be such at the time of the killing

The State has the burden of proving the existence of an aggravating circumstance
beyond a reasonable doubt. In order for you to find that there is an aggravating
circumstance in this case, you must unanimously agree that the aggravating circumstance
has been proved beyond a re;lsonable doubt. If you unanimously agree that the above
aggravating circﬁ.mstance has been proved beyond a reasonable doubt, you should answer
the special verdict "yes" as to that circumstance. On the other hand, if you do not
unanimously agree that the above aggravating circumstance has been proved beyond a

reasonable doubt, you should answer the special verdict "no" as to that circumstance.




INSTRUCTION NO. 25

For purposes of a special verdict, the State must prove beyond a reasonable doubt
that the defendant was armed with a firearm at the time of the commission of the érime of
Murder in the First Degree, or ény lesser crime that you receive instructions regarding,
including Murder in the Second Degree, Manslaughter in the First Degree or
Manslaughter in the Second Degree.

A person is armed with a firearm if, at the time of the commission of the crime,
the firearm is éasily accessible a.nd readily available for offensive or defensive use. The
State must prove beyond a reasonable doubt that there was a connection between the
firearm and the defendant. The State must also provelbeyond a reasonable doubt that
there was a connection between the firearm and the crime. In determining whether this
connection existed, you should consider the nature of the crime, the fype of firearm, and
the circumstances under which the firearm was found. '

A "fircarm" is a weapon or device from which a projectile may be fired by an

Aexplosive such as gunpowder.




INSTRUCTIONNO. % ?‘

If you find the defendant guilt& of any crime, you must then determine whether
any of these additional facts exists:

(1) ‘This offense was committed against a law enforcement officer who was
performing his or her official duties at the timev of the offense, and that the defendant
knew that the victim was a law enforcement officer.

The State has the burden of prﬁving the existence of these additional facts beyond
a reasonable doubt. In order for you to find the existeﬁce of an additional fact in this
case, you must unaniniously agree that the additional facts have been prove(i beyond a

reasonable doubt.




SUPPLEMENTAL INSTRUCTION NOW 3

Certain exhibits have been admitted for illustrative or demonstrative purposes.
These exhibits represent the opinion of the witness and can only be used for that purpose.

These exhibits are Nos. 125, 141, 149, 243, 244, 245, 301, 302, 318, 319, 326 and 327.



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

* STATE OF WASHINGTON,
No. 04-1-01663-1

Plaintiff,
v. VERDICT FORM A

ROBIN T. SCHREIBER,

Nt N Nt N S Nt ol N et

' ' Defendant.

We, the jury, find the defendant, ROBIN TAYLOR SCHREIBER,

(Write in not guilty or guilty)
of the crime of Murder in the First Degree as charged
DATED this day of June, 2006.
Presiding Juror

WPIC 180.01




INSTRUCTION NO.

If you find the defendant ggilty of premeditated murder in the first degret_a as
defined in Instruction ___, you must then determine whether the following aggravating
circumstance exists:

Brad Crawford was a law enforcement officer who was performing his official
duties at the time of the act resulting in death and Brad Crawford was known or reasonably
should have been known by the defendant to be such at the time of the killing

The State has the burden of proving the existence of an aggravating circumstance
beyond a reasonable doubt. In order for you to find that there is an aggravating
circumstance in this case, you must unanimously agree that the aggravating circumstance
bhas been proved beyond a reasoga_ble doubt. If you unanimously agree that the above |
aggravating circumstance has been proved beyond a reasonable doubt, you shoﬁld answer
the special verdict "yes" as to that circumstance. On the other hand, if you do not .
unanimously agree that the above aggravatiﬁg circumstance has been proved beyond a

reasonable doubt, you should answer the special verdict "no" as to that circumstance.

WPIC 30.03




INSTRUCTION NO.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

Defendant.

STATE OF WASHINGTON, )
)  No. 04-1-01663-1
Plaintiff, )
) SPECIAL VERDICT -
v. ) AGGRAVATING
) CIRCUMSTANCES AS TO
ROBIN T. SCHREIBER, ) FIRST DEGREE MURDER
)
)

We, the jury, having found the defendant guilty of murder in the first degree as
defined in Instruction ____, make the following answers to the question submitted by the
court:

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt?

Brad Cmﬁrford was a law enfbtcement officer who was performing his
official duties at the time of the act resulting in death and Brad Crawford was known or
reasonably should have been known by the defendant to be such at the time of the killing

Answer: (Yes or No)

Presiding Juror

WPIC 30.04



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
Plaintiff,
v. VERDICT FORM B

ROBIN T. SCHREIBER,

Defendant.
We, the jury, having found the defendant not guilty of the crime of
Murder in the First Degree as charged, or being unable to unanimously agrec as to that

charge, find the defendant, ROBIN TAYLOR SCHREIBER,

(Write in not guilty or guilty)
of the crime of the lesser crime Murder in the Second Degree based upon intent as set
forth in Instruction No. __.

DATED this day of June, 2006.

Presiding Juror

WPIC 180.05 -




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
" Plaintiff,
VERDICT FORM C

V.

ROBIN T. SCHREIBER,

e N N N i st Nt N Nt

Defendant.
We, the jury, having found the defendant Robin Taylor Schreiber not guilty of the
crime of Murder in the Second Degree based upon intent in Verdict form B and Instruction
No.___, or being unable to unanimously agree as to that charge, find the defendant,

ROBIN TAYLOR SCHREIBER,

(Write in not guilty or guilty)

of the lesser crime of Manslaughter in the First Degree.

DATED this day of June, 2006.

Presiding Juror

WPIC 180.06



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
- No. 04-1-01663-1
Plaintiff, :
v. VERDICT FORM D

ROBIN T. SCHREIBER,

S e Nl S Nwst N Nt N Nemet

Defendant.
We, the jury, having found the defendant Robin Taylor Schreiber not guilty of the
- crime of Manslaughter in the First Degree as set forth in Verdict Form C, or being unable
to unanimously agree as to that charge, find the defendant, ROBIN TAYLOR

SCHREIBER,

(Write in not guilty or guilty)

of the lesser crime of Manslaughter in the Second Degree.

DATED this day of June, 2006.

Presiding Juror

WPIC 180.06




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
' No. 04-1-01663-1
Plaintiff, |
v. VERDICT FORM E

ROBIN T. SCHREIBER,

Defendant.

N N N N Nt Name’ et st S

We, the jury, having found the defendant Robin Taylor Schreiber not guilty of the
crime of Manslaughter in the Second Degree as set forth in Verdict Form D, or being
unable to unanimously agree as to that charge, find ihe defendant, ROBIN TAYLOR

SCHREIBER,

(Write in not guilty or guilty)
of the alternative crime of Murder in the Second Degree based upon commission of a

felony as set forth in Instructions No. .

DATED this day of June, 2006.

Presiding Juror

WPIC 180.06




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

Plaintiff,

No. 04-1-01663-1

V. SPECIAL VERDICT FORM Al

ROBIN T. SCHREIBER,

Defendant.

Nt St Nt Nt st o it Nt et

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
the time of the commission of the crime of Murder in the First

Degree?

ANSWER: Write “yes” or “no”]

DATED this : day of June, 2006.

Presiding Juror

WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,
No. 04-1-01663-1

Plaintiff,

v. SPECIAL VERDICT FORM B1

ROBIN T. SCHREIBER,

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreibet, armed with a firearm at
the time of the commission of the crime of Murder in the Second

Degree based upon intent as set forth in Verdict form B?

ANSWER: ' Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror
WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
Plaintiff,
V. SPECIAL VERDICT FORM C1

ROBIN T. SCHREIBER,

N N Nt s Nt Nt N Nwnt ot

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a fircarm at
the time of the commission of the crime of Manslaughter in the First

Degree as set forth in Verdict form C?
ANSWER: Write “yes™ or “no”}
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON, )
) No. 04-1-01663-1-
Plaintiff, )
' )
V. ‘ ) SPECIAL VERDICT FORM D1
‘ )
ROBIN T. SCHREIBER, )
' )
Defendant. - )

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
the time of the commission of the crime of Manslaughter in the
Second Degree as set forth in Verdict form D?

ANSWER: 7 Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror
WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASH[NGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,
: No. 04-1-01663-1

Plaintiff,

v. SPECIAL VERDICT FORM El

ROBIN T. SCHREIBER,

Nt N N Nt et ast N o Nt

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
the time of the commission of the crime of Assault in the Second
Degree as a basis for Murder in the Second Degree as set forth in

Verdict form E?
ANSWER: Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK \

STATE OF WASHINGTON,
No. 04-1-01663-1

Plaintiff,

v. SPECIAL VERDICT FORM E2

ROBIN T. SCHREIBER,

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
" the time of the commission of the crime of Malicious Mischief in
the First Degree as a basis for Murder in the Second Degree as set
forth in Verdict form E?

ANSWER: : Write “yes” or “no”]

DATED this day of June, 2006.

Presiding Juror




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
Plaintiff,
V. SPECIAL VERDICT FORM E2

ROBIN T. SCHREIBER,

N Nast Nt Nt gt et Naa s/ st

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
the time of the commission of the crime of Malicious Mischief in
the First Degree as a basis for Murder in the Second Degree as set

forth in Verdict form E?
ANSWER: Write “yes” or “no”]
"DATED this day of June, 2006.
Presiding Juror

WPIC 190.02



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
Plaintiff, :
V. SPECIAL VERDICT FORM E3

ROBIN T. SCHREIBER,

N s Nt N e N N N S

Defendant.

We, the jury, return to a special verdict by answering as follows:

QUESTION: Was the defendant, Robin Taylor Schreiber, armed with a firearm at
the time of the commission of the crime of Attempting to Elude
A Police Vehicle as a basis for Murder in the Second Degree as set

forth in Verdict form E? :
ANSWER: Write “yes’; or “no”]
DATED this _ day of June, 2006.
Presiding Juror

WPIC 190.02



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
* Plaintiff,
SPECIAL VERDICT FORM B1A

V.

ROBIN T. SCHREIBER,

Nt N N N N’ e N Nt “ue’

Defendant.

We, the jury, unanimously return to a special verdict by answering as follows:

QUESTION: Did the defendant’s conduct during the commission of the crime of
murder in the second degree based upon intent as set forth in verdict
form B, manifest deliberate cruelty, towards Brad Crawford?

ANSWER: ' ‘ Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

- IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,
No. 04-1-01663-1
Plaintiff,
v. SPECIAL VERDICT FORM C1A

ROBIN T. SCHREIBER,

Defendant.

We, the jury, unanimously return to a special verdict by answering as follows:

QUESTION: Did the defendant’s conduct during the commission of the crime of
Manslaughter in the First Degree as set forth in verdict form C,
manifest deliberate cruelty, towards Brad Crawford?

ANSWER: Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

, No. 04-1-01663-1
Plaintiff,

V. SPECIAL VERDICT FORM D1A

ROBIN T. SCHREIBER,

Nt S S Nt gt s “u “wart e/

Defendant..

We, the jury, unanimously return to a special verdict by answering as follows:
| QUESTION: Did the defendant’s conduct during the commission of the crime of
Manslaughter in the Second Degree as set forth in verdict form D,
manifest deliberate cruelty, towards Brad Crawford?

ANSWER: Write “yes” or “no”]

DATED this day of June, 2006.
Presiding Juror

WPIC 190.02




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

No. 04-1-01663-1

Plaintiff,

v. SPECIAL VERDICT FORM E1A

ROBIN T. SCHREIBER,

Nt Nt s Nt Nt Nt e Naet ot

Defendant.

We, the jury, unanimously return to a special verdict by answering as follows:

QUESTION: Did the defendant’s conduct during the commission of the crime of
. Assault in the Second Degree as a basis for Murder in the Second
Degree as set forth in verdict form E, manifest deliberate cruelty,

towards Brad Crawford? -
ANSWER: ' Write “yes” of “no”]
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

No. 04-1-01663-1

Plaintiff,

v. SPECIAL VERDICT FORM E1B

ROBIN T. SCHREIBER,

Nt et Nt it N Nl it ud it

Defendant.

We, the jury, unanimously return to a special verdict by answering as follows:

QUESTION: Did the defendant’s conduct during the commission of the crime of
Malicious Mischief in the First Degree as a basis for Murder in the
Second Degree as set forth in verdict form E, manifest deliberate
cruelty, towards Brad Crawford?

ANSWER: ' Write “yes” or “no”]
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK
STATE OF WASHINGTON, :
No. 04-1-01663-1
PlaintifT,
V. SPECIAL VERDICT FORM E1C

ROBIN T. SCHREIBER,

N’ S N’ N Nt Nt st Nt e

Defendant. -

We, the jury, unanimously return to a special verdict by answering as follows:

QUESTION: Did the defendant’s conduct during the commission of the crime of
Attempting to Elude a Police Vehicle as a basis for Murder in the
Second Degree as set forth in verdict form E, manifest deliberate
cruelty, towards Brad Crawford?

ANSWER: Write “yes” or “po”] -
DATED this day of June, 2006.
Presiding Juror

WPIC 190.02



SPECIAL VERDICT FORM



FILED
JUN 2 8 2006

JoAnne McBride, Clerk, Clark Co,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,

Plaintiff,
No. 04-1-01663-1
vs.
SPECIAL VERDICT FORM FOR
ROBRIN T. SCHREIBER, VERDICT FORMS B, C, D or E

Defendant.

We, the jury, having”found the defendant guilty of the crime
of Murder in the Second Degree based upon intent or Felony~Murderv
in the Second Degree based upon commission of a felony or
Manslaughter in the First Degree of Manslaughter in the Second

Degree as follows:

QUESTION: Did the defendant knowAthat the victim of this
offense was a law enforcement officer who was
performing his or her official duties at the time
of the offense?

ANSWER: - VéS ' ' (write “yes” or “no”)

| /
Dated this ’E‘ “day of June, 2006.

T [,

Pres i?inéy Juror

2~
T Sl




PUBLICALLY AVAILABLE VERSION OF
CONFIDENTIAL QUESTIONNAIRE



B

Kunze, Leeann

From: David, Jim (PA)
Sent: Thursday, May 25, 2006 7:15 PM FILED
To: Harris, Robert; Kunze, Leeann; ‘attorneyphelan@msn.com’
Subject: Jury questionnaire
JUN 05 2006
Judgel JoAnn Mcsflde, c'Bﬂ(, Clark Ce

Our view is that the questionnaire is far too long. A large portion of the general questions
should be eliminated and the form reduced.

As far as specific questions, the following questions should be modified or deleted:
Question 29 delete the word "religious” © <
Question 41 add the words "NORML" and ACLU to the list of examples. .&'éi
Delete question 82. We are not calling “qgen'rs of the federal or state government”
Delete question 83.
Delete heading "Case Specific Questions
Question 33 duplicates question 98. Delete either 33 or 98, M G 8
Delete ques‘fﬁon 103 40
%104 or otherwise delete after the word accountable. F**
Delete 107 olebals
Delete 109
Delete 110 =»
 Delete 114 — Anwonde

Delete 117 el

Delete 118 ¥ €5 - /é



B. Have you ever attended court before?

Yes No

If yes, explain the circumstances, including reason you were in court:

C.  Would you expect people who testify as experts witnesses about a subje& to be fully
versed in the facts of the matter about which they are testifying?

Yes No

If not, would you consider this in evaluating their testimony?

Yes No

Explain:

D. Do you have any frie een employed by a criminal

defense attorney either as an investigator, staff member, or other position?

75

Yes ' No

Explain:

Jim David



e

w

De!efe 9 e, s
Delete 122 o
Delete 136
Delete 138
Delete 139 | #°
Delete 140

¥e
Delete 141 o £ ,\Q&UL

Delete all of 142. &&:

BSelete 144 B LeS
Delete 147 &K
Delete 148 &<
Delete 154 @A

Delete 157

Delete 163 ek

Delete 164 as it is part of question 75. Ma:

Add the following questions:

Q .
A. ’%—Iave you ever been investigated, charged or convicted of a serious traffic matter, such
as reckless driving or driving while intoxicated?

Yes No

If yes, explain the date, type of offense, whether you were charged with the crime and

the result:
2



STATE OF WASHINGTON,

ROBIN T. SCHREIBER,

THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLARK

Plaintiff, No. 04-1-01663-1

Vs, JUROR QUESTIONNAIRE

Defendant. o )

USE BLUE PEN ONLY:

Please print your answers to the questions provided in this questionnaire.
Please do not write on back of page.

Answer these questions by yourself. Do not discuss your answers with
other jurors. We recognize some of the questions are of a personal nature.
Nonetheless, it is important that you answer all questions candidly and
truthfully.

The information you provide is confidential and for use by the Judge and
the lawyers during jury selection. This questionnaire will be part of the
sealed Court file and will not be available for public inspection or use.

If you do not understand a question, please put a question mark (?) in the
space provided for the answer. The Judge and the attorneys will attempt to
clarify the question for you during jury selection. If the space provided for
your answers is not sufficient, please use the last page of this
questionnaire to supplement your answers. If you supplement your
answers, please refer to the question number that you are supplementing.
If the question is not applicable to you, mark the space N/A.

YOU ARE UNDER OATH AND MUST ANSWER ALL QUESTIONS
TRUTHFULLY.

Page 1 — JUROR QUESTIONNAIRE




F. YOU ARE UNDER OATH AND MUST ANSWER ALL QUESTIONS
TRUTHFULLY.

THE HONORABLE ROBERT L. HARRIS
Judge of the Superior Court

Juror#
SECTION|. FAMILY HISTORY
1. Your name:
Last - First - Middie
2. Age:
3. Which of the following best describes your marital status?

(Single, Separated, Married, Living with Partner, Divorced, Widowed)

A. Have you had any prior marriages? Yes No
B. If Yes, how many?

4. Do you have children? Yes No
A. If yes, what are their ages, sex, educatlon and occupation. Please
identify below:
Age Sex Education Occupation

B. Ifany of your children are married, please give their
spouse/partner’s education, including title, duties, and empioyer.

Page 2 — JUROR QUESTIONNAIRE



THE HONORABLE ROBERT L. HARRIS
Judge of the Superior Court

Juror#
SECTION I. FAMILY HISTORY
1. Your name:
Last - First - Middle
2. Age:

3. Which of the following best describes your marital status?
(Single, Separated, Married, Living with Partner, Divorced, Wldowed)

A. Have you had any prior marriages? Yes

No
B. If Yes, how many?
4. Do you have children? Yes No
A. Ifyes, what are their ages, sex, education, and occupation. Please
identify below:
Age Sex Education "~ Occupation
B. If any of your children are married, please give their
spouse/partner’s education, including title, duties, and employer.
5. Have you, or any' member of your immediate or extending family, or any
friends served as a law enforcement officer? Yes
No

Page 2 — JUROR QUESTIONNAIRE



A. If yes, please identify that person, and the law enforcement agency for

which that person is employed, and in what capacity, and your

relationship to that person. Please identify below: '
Name Agency Capacity

Relationship '

SECTION ll. OCCUPATIONAL INFORMATION

6. What is your present
occupation?

7. What were your parents’ occupations (mother, father, step-mother, step-
father)?

8. Which best describes your employment status (full-time employment
. outside the house, employed part-time outside the house, currently
unemployed, homemaker, full-time student, retired)

9. Do you supervise other people? Yes No
If so, how many? '

10. Do you have the authority to hire and fire employeeé?
Yes No

11.  Are you considering a career change? Yes No

12.  Who is your current employer? (If self employed in or outside of the home,
+ please specify)

Employer

Address

13.  What is the nature of your employment, including job title and general
duties? ‘

Page 3 — JUROR QUESTIONNAIRE-



14.

15.

16.

A.)

How long have you been employed by your current employer?

Where have you worked in the past and what did you do? Please
provide dates of employment for each previous employer.

A)

B.)

C.)

D.)

What is your Spouse’s or roommate’s occupation, or their past
occupations if divorced or widowed?

B.)

SECTION lll. RESIDENCE INFORMATION

17.

18.

How long have you resided in Clark County and what area of Clark County
do you currently reside in?

Length of Residence Currently Reside (ai‘ea)

Please indicate your place of birth.

Page 4 — JUROR QUESTIONNAIRE




19. What is your current address?

20. Do you rent or own your own
home?

21. Do you live in an area near 114" Street and 124" Avenue in Brush Prairie,

Washington? Yes No
If so, please indicate how
far.
22. Are you familiar with that location? Yes No
If so, please explain your
answer.

23.  In what other communities have you lived during your life?

SECTION IV. MILITARY BACKGROUND

24.  Were you in the military? Yes No

25. if you answered yes to question 24, piease answer the following:
A.  What branch of
service?
B. Dates of Active Duty service. From To

Page 5 — JUROR QUESTIONNAIRE




26. Were you in anyway involved in the administration of military justice (i.e.
- law enforcement, courts martial, adverse administrative proceedings or
Article 15 non-judicial punishments)?

Yes No
A.  Ifthe answer is yes, in what way were you involved in the

administration of military
justice?

SECTIONY. FORMAL EDUCATION BACKGROUND

27. What is the highest grade in school that you completed?
Grade Year Completed

28. Which schools have you attended?

A.  High
School

B. Vocational/Trade
School

Coliege/University

D.  Other (Please
Specify)

Page 6 — JUROR QUESTIONNAIRE




29.

30.

31.

32.

Page 7 - JUROR QUESTIONNAIRE

Please list any courses you have taken since completion of your formal
education, including any self-improvement seminars, credit or non-credit;
community college courses; roligiens, professional, or other courses of any
kind.

Are you or any close family member enrolled in or plan to attend any
school in the near future?

Yes No
A.  If your answer is yes, please relate your current or future educational
plans:

Do you or any close family member have any formal or other training in the
law, or law enforcement?

Yes No
A. If your answer is yes, please describe the nature and extent of such
training:

Do you or any close family member have any formal or other training in the




33.

34.

35.

36.

areas of psychology, psychiatry, or medicine? Yes
No

A. If your answer is yes, please describe the nature and extent of such
training:

Do you or any close family member have any formal or other training in the

-areas of alcohol abuse, or alcoholism? Yes

No

A. If your answer is yes, please describe the nature and extent of such
training: ‘

What is the highest grade in school that your spouse, (former spouse if
divorced or widowed), completed? '

Grade Year
Completed

What are your spouse/partner, or ex-spouse’s education background?

Do you or any close family member have any formal or other training in the
areas of accident reconstruction?
Yes No

A. If your answer is yes, please describe the nature and extent of such

Page 8 — JUROR QUESTIONNAIRE




training.

37. . Do you or any close family member have any formal or other training in the
areas of engineering? :

Yes , No
A, If your answer is yes, please describe the nature and extent of such
training. '

38. Do you or any close family member have any formal or other training in the
areas of auto mechanics?

Yes No
A. If your answer is yes, please describe the nature and extent of such
training.

Page 9 — JUROR QUESTIONNAIRE




39.

Do you or any close family member have any formal or other training in the
areas

of forensic science?

Yes No
A If your answer is yes, please describe the nature and extent of such
training:
40. Have you ever worked in a laboratory or medical research or
testing facility?
Yes No
A.

If your answer is yes, please describe the nature and extent of such
training.

SECTION VI. ORGANIZATIONAL - GROUP AFFILIATIONS
41, What organizations or groups of any kind have you at any point in time
been a member of, or otherwise associated with? (For example:
Alcoholics Anonymous (AA), Narcotics Anonymous (NA), NRA, NAACP,
PTA, Sierra Club, MADD, YMCA, YWCA, Rotary Club, Chamber of
Commerce, Church Groups} MoQ &4 h, ACW,

Current:

Past:

Page 10 -- JUROR QUESTIONNAIRE




If so, in what capacity were you affiliated with said organization? (i.e.,
donated, attended rallies, used bumper
sticker) ‘

42. Have you served as an officer in any organization?
. Yes No

If yes, please describe when, which organization and position heid:

43. Do you belong to, associate with, or donate money to any groups that have
as a goal the prevention of crime, enforcement of the law or any other
group or organization that have a specific cause of crime reform? (For
example, Neighborhood Watch, Mothers Against Drunk Drivers, Crime
Victims Law and Order Committee)

Yes No

If yes, please describe when, the nature of your affiliation, and which
groups.

44. Would you describe yourself as a leader or a follower? Please explain.

Page 11 -- JUROR QUESTIONNAIRE




SECTION VIi. PERSONAL ATTITUDES AND ACTIVITIES

45. Do you enjoy movies? Yes No
A. What
type?
B.  Whatdid you see
last?
C.  What was your opinion of
it?
46. Do you enjoy reading? Yes No

If yes, what authors and types of books do you tend to
read?

47. What newspaper(s) to you read, and how

often?
48. Do you watch television? Yes No

If yes, what programs do you tend to watch?

49. What is your main source of news? If more than one, please number them
in order of importance to you, (starting with 1 as most important).

Television

Radio

Newspaper

Magazine

Internet, World Wide Web
Family, Friends, and Workers

Page 12 - JUROR QUESTIONNAIRE



50.

51.

52.

53.

55.

56.

57.

58.

What magazines do you regularly
read?

What newspapers do you subscribe to and/or regularly
read?

How often do you read to newspaper or listen to the news on the radio or

television? :

In what kind of news are you most
interested?

When you read books, do you prefer to read fiction or non-
fiction?
Explain.

What is your favorite television
program?

Do you seek out-positions of leadership? (Always, Often, Seldom, Never)

How often do you watch TV programs about real life or dramatized police
activities, such as Law and Order, CSI, Cops, or the
like?

What radio station do you generally listen to in your car or
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59.

60.

61.

62.

63.

64.

65.

home?

Do you travel? If so, where have you traveled to

recently?

What are your other leisure time interests and
activities?

Have you ever written a letter to the editor? Yes
No
If so, what was the subject
matter? ‘
Do you attend church, temple or other religious or spiritual services
regularly?
Yes No

Do you have any religious, ethical, moral or philosophical views which
make you to feel uncomfortable to sit in judgment as a juror on a criminal
case? _

Yes ' ‘No

If yes, what are
they?

Do you consider yourself to be an expert on any subjects?
Yes . No

If yes, what
subject?

Have you ever written any books or articles of any kind?
Yes No

if yes, please
describe.
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66. Would you describe yourself as a leader or a
- follower?

Please

explain,

67. Have you ever campaigned for any proposition or law concerned with law
enforcement or reforming the criminal or civil justice system?
Yes No_. ‘

If yes, please
explain.

B —

68. Name the three people you most
admire.

69. Name the three people you least
admire.

70.  Over the past several years, what publicizéd cases have you followed or
' payed attention
to?

A Why did these cases interest
you?
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B. Please describe the impressions these cases have left W|th you
about the criminal justice
system. .

SECTION VIll. PREVIOUS JURY EXPERIENCE

71.  Have you ever served as a juror on any of the foliowing types of cases in
State or Federal Court? (Include any prior experience as an alternate juror

as well).
A.  Criminal Case: Yes - No
If Yes, ' '
1.
When?
2.
Where?
3. Was a verdict reached in all the cases that you participated in as
a juror? '
Yes No
‘ 4. If a verdict was not reached, was it due to the inability of jurors to
agree
on a verdict or because of some other reason? Please explain.
5. Did you serve as a jury foreperson? Yes
No
6. What were your impressions of the criminal justice system as a
result of your prior jury
experience?
B. Civil Case Yes No
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If Yes,

1.
When?
2.
Where?
: 3. Was a verdict reached in all the cases that you participated in as
ajuror? '
Yes_. No
4. If a verdict was not reached, was it due to the inability of jurors to
agree _
' on a verdict or because of some other reason? Please explain.
5. Did you serve as a jury foreperson? Yes
No
C.  Grand Jury Proceeding? Yes No
D.  Coroner's Jury? Yes - No

72. Please explain any thoughts or feelings you have about judging the
conduct or behavior of another
person? '

73.  Are you willing to follow the Judge's instructions on the law, regardless of
what you personally believe the law is or ought to be?
Yes No

74. Was there anything about your experience as a juror that would make you
not want to serve again?
Yes No
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SECTION IX. PRIOR EXPERIENCES WITH LAW ENFORCEMENT

75.

76.

PERSONNEL

Do you know anyone who is a Police Officer, Lawyer or anyone who works
within the Court system (example: prosecutors, defense attorneys, Judges,
court reporters, clerks, bailiffs, etc.)?

Yes No

If yes, please list, the names of such individuals and describe the nature of
your relationship to that person: "

Have you, any of your family members or close personal friends ever had
any business or personal relationships with any member or employee of a
Law Enforcement Agency? This would inciude City, County or State Police,
FBI Agents, U.S. Customs and Treasury Department Agents, or any other
person who is involved in enforcing the law? ,
Yes ~ No

If yes, please list, the names of such individuals and describe the nature

of your relationship to that person:

SECTION X. EXPERIENCES WITH CRIMINAL JUSTICE SYSTEM

77.

Have you or any of your family members or ciose personal friends ever

been the victim of a crime of any kind, including assault, robbery, murder,

or drunk driving? .

Yes No

If your answer is yes to the above question, please provide information
regarding the following:

1. What kind of

crime(s)?

2. Who was the
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- 78.

79.

80.

81.

victim?

3. Was a report made to the
authorities?

4. What was the final
outcome?

Have you ever been an eyewitness to a crime as it was being committed?
Yes No_.
A. If your answer is yes to the above question, please give the
experience. (If more than once, give details of each incident.)
B.  Were you interviewed by the police? Yes
No
C. Didyou testify in court? Yes No

Have you or any close friends or relatives ever been convicted of a crime
other than a minor traffic offense? Yes No

If your answer is yes to the above question, please provide information
regarding the following.

Person convicted?

What crime?

When did it occur?

What was the final outcome?

Did you testify in the case? Yes No

OhwON=

Have you or one of your family members or close friends been accused of
a criminal offense, or been reported to a law enforcement agency as a
suspect in a criminal investigation? Yes No

If yes, please explain:

- Have you or one of your family members or close friends had any

encounter or contact with a law enforcement officer or agency, not already
described above, which you or the person contacted considered either very
positive or very negative? Yes No

If yes, explain
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Covwia

83. Do you feel that the testimony given by a Law Enforcement Officer will be
more truthful and/or accurate than that of a civilian just because they are
Law Enforcement Officers? Yes No

SECTION XiI. PUBLICITY

The following questions are not intended to suggest that you have, should
have, ,

or will hear anything about this case. However, if you have been exposed
to information concerning the case prior to today, please answer the
following

questions carefully:

84. Do you know, or have you read, or heard anything from any source on the
cases of State of Washington vs. Robin T. Schreiber?

Yes No

A. If your answer to the above question is yes, please relate what
information you have heard and what the source of that information
was.

B. Based upon what you have read or heard about the case, what
impressions do you have of “‘Robin
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Schreiber?

C. Have you discussed this case with anyone else, including

conversations, letters, or by computer? Yes

No .

If yes, please advise as to whom you had those conversations with and
in what manner, and what
date.

D. Have you held an opinion about Robin Schreiber’s involvement in this

matter? Yes No
if yes, please
explain.

E. Would you expect the defendant to testify at this trial?
Yes No Not Sure

Please
explain.

—

F. What was your reaction when you first realized you were picked to be a

juror in this
case?
G. [Ifyou are selected as a juror in this case, will you be able to follow the

court's instruction to not read any news coverage about the case?

Yes No
if no, why

not?
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H. Will you advise the court if you do come into contact with news

coverage about the case? Yes No
85. Do you know Robin T. Schreiber? Yes No
If yes, please
describe:
86. Do you know Sgt. Brad Crawford? Yes No
If yes, please

describe:

87. Have you ever heard of Sgt. Brad Crawford? Yes
No
If yes, please specify how you heard of Sgt. Brad Crawford, and at what
capacity you became acquainted with
him.___

88.  Are you now, or have you ever been a member of the New Heights
Community Church? Yes No
If so, please identify when you were a member of said church.

89. Do you know the family of Sgt. Brad Crawford? Yes
No
If so, please identify which member of the family, when you became
acquainted with that person, and specify your relationship with that person.

———

90. Are you aware of the “Badge for Brad” campaign at the local Taco Bell
outlet? '
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Yes 'No

91. If yes, have you donated to this fund?
Yes ‘No
92.  Are you aware of others who have donated to this fund?
Yes No
93.  Are you aware of the establishment of the Sgt. Brad Crawford Memorial
Park?
Yes No
94. If yes, please describe how you became aware of this.
SECTION XII. G&3% SPECIFIC QUESTIONS Vareo> Fases Topics
95. Have you ever volunteered in any capacity for any social service agency?
Yes No
96. Have you ever worked as a volunteer, or in any professional capacity, in
the area of alcohol abuse? Yes No
If yes, please
explain:;
97. Have you read any books or received any specialized tramlng in the area of

99.

alcohol abuse'? Yes No

Do you have any close friends or family that have any specialized training,
education or experience in the area of alcohol abuse?

Yes No

Have you or any family members or close friends ever been counseled by
a mental health professional, including social workers, psychologists or
psychiatrists

Yes No
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100.

101.

102.

103.

104.

If so, please explain:

Have you ever worked or volunteered at any job or activity which involved
regularly comlng in contact with alcoholics?
Yes No

If so, please give
details:

Have you or any family members or close friends ever been diagnosed as
or described as alcoholic?

Yes No
If so, please
explain:

Have you or any family members or close friends ever been counseled by
a counselor, mental health professional, social worker, psychologist,
psychiatrist for alcoholism or alcohol abuse?

Yes No
If so, please
explain:

Do you believe that a person who is an alcoholic is morally responsible for
all choices that person makes? Yes No

If so, please indicate :

why?

Do you believe that a person who is accused of commlttmg a crime whlle
drunk should be held legally accountable,ne-aatierwhz H

Yes No
if so, please indicate
why?
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105.

106.

108.

109.

Do you have any scientific background? Yes
No

If so, please indicate that

background.

Do you or any member of your immediate family or close friends possess
any expertise or specialized education in engineering?

Yes No

If so, please indicate the person with such expertise and your association
with that person, including the depth of said person’s engineering
experience.

Do you believe that any person who operates a motor vehicle while under
the influence of intoxicants is involved in an accident where a death result
should in all circumstances be convicted of murder? Yes

No_

If so, please explain your

answer. .

Are you familiar with this accident that occurred at 114™ Street and 124"
Avenue?

Yes No

If yes, please

explain.

Do you believe that law enforcement officers have better powers of
observation than other people? Yes No

If so, please explain your

answer.
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110.

111.

112.

113.

114.

115.

116.

Do you believe that law enforcement officers are incapable of making
mistakes?
Yes No

Have you ever witnessed a traffic accident? Yes
No

If so, please indicate the date, and your
observations.

Have you ever been in a fraffic accident? Yes

No

If so, please indicate the date, and the describe the circumstances of the
accident.

Have you, or any member of your family, or any close friends been
involved in a collision with a party who has been using alcohol prior to the
collision?

Yes No
If so, please describe the circumstances of your
answer.

Ho ) go y,@ Ood\%’vﬁ _ T

. : g-fhe testimony of a
W|tness as opposed to physncal evndence’? Y.%"b e

Please explain your
answer.

Do you or anyone in your family own a diesel pickup truck?
Yes No

If so, please indicate who and what type of

truck.

Have you ever driven a diesel pickup truck? Yes
No
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®

120.

121.

122.

If so, please indicate when and what type of
truck. ' :

Have you ever heard a diesel pickup truck? Yes

No

If so, please explain your

answer.

If the circumstances warranted it, would you have any problem assigning
blame to police officers if you were shown that the police may have
mishandied a certain situation?

Yes No

Please explain your

answer.

If the circumstances warranted it, would you have any problem assigning
blame to police officers if you were shown that police failed fo actin a
professional manner?

Yes No
Please explain your
answer.

Have you read any newspaper articles or seen any media stories
concerning this case? Yes No

If so, please describe, including the date, source of information, and what
you recall about that '
story. '

Do you believe alcoholism is a disease? Yes
No

Please explain your

answer.

Are you concerned about how you might be viewed by members of your
family or the community if you were to enter a vote for not guilty in a case
involving a police officer's death? Yes No

Please explain your

answer.
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123.
124,

125.

126.

127.

128.

129.

130.

Have you ever attempted suicide? Yes No

Do you know anyone who has attempted suicide? Yes
No

If so, please explain your

answer

Have you ever received any treatment for alcohol addiction or alcohol
abuse?
Yes No

Have you seen any TV shows, read articles or other publications about
alcoholism?

Yes No ‘

If yes, please describe the source of your information and your reaction or
feelings?

Do you have any feelings about alcohol that you believe would interfere
with you ability to be fair and impartial in this trial?

Yes No

If yes, please describe:

Do you or anyone in your family have any special training or experience
with regard to driving? Yes No

If yes, please

explain.

What are your opinions, if any, about
Prosecutors?

What are your opinions, if any, about criminal defense
lawyers?
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132.

131.

133.

134.

Do you have any strong feelings about the criminal justice system?
Yes No

Please

explain.

Would your attitude about the criminal justice system influence you to favor

the Prosecution or the defense before hearing the evidence?
Yes No

If yes, please

explain,

Do you or any member of your family or close friends own guns?
- Yes No

If yes, please

explain.

Do you believe that merely because a person may be in possession of a
weapon means that that person intends to commit a crime?

Yes No
Please
explain.

135. What is the purpose that you, your friend, or family member, owns a gun?
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136.

137.

- 138.

139.

140.

Do you-have any strong feelings about gun ownership?
Yes No

Why?

Do you belong to any organization that is involved with advocacy for or
against firearm ownership?  Yes No

If yes, what
organization?

Do you believe that simply because someone possesses a gun that he or
she is probably a dangerous or violent person? Yes

No :

Please
explain.

The court will instruct the jury that in a criminal case the burden of proof
remains with the prosecution. In order for the jury to return a verdict of
guilty, the prosecution must prove beyond a reasonable doubt that a
defendant is guilty. A person charged with a crime has absolutely no
burden to prove that he or she is not guilty. Would you ﬂnd it hard to
accept and apply this rule?

Yes No
Please
explain.

What is your feeling about the rule of law that presumes a defendant in a
criminal case to be innocent unless and until the government produces
evidence in court which establishes guilt beyond a reasonable

doubt?
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AN
B ‘
@. If you came to the conclusion that the prosecution had not proven the guilt

of the defendant beyond a reasonable doubt, and you found that most of
the jurors believed that the defendant was guilty, would you change your
mind only because you were in the minority?

Yes No
Please
explain.

@ For each of the following statements, please rate how much you agree or
disagree with each:

A. Regardless of what the law says, a defendant in a criminal trial
should be required to prove his or her innocence.

Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

B. In general, persons convicted of serious crimes receive lenient
sentences from the courts.

Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

C. It is better for society to let some guilty people go free than to risk
convicting an innocent person.
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Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

D.  The criminal justice system is biased in favor of celebrities and other
well known people.

Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

E. Regardless of what the law says, persons charged with serious
crimes should be required to testify.

Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

F. The criminal justice system makes it too hard for the police and
prosecutors to convict people accused of crimes.

Agree strongly
Agree somewhat
Disagree somewhat
Disagree strongly

Other:

143. Both sides will present expert withesses in this case. Expert witnesses are
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presented to help the jury understand technical or scientific issues, which
are not a part of everyday common experience. The jury will be told that
they may accept the expert's opinion if they find it to be reasonable and
may reject it if they find it unreasonable.

Would you be able to listen open-mindedly to such an expert witﬁess?

Yes No

If no, why
not?

@ Would you automatically believe or disbelieve anything an expert said
merely because the person claims to be an expert?
Yes No
Please
explain.

145. Would you be able to accept the expert’s opinion if it seemed reasonable
to you?
Yes No
If no, why
not?

146. Would you be able to disregard the expert's opinion, if it seemed
unreasonable?
Yes No
Please
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149.

150.
151.

162.

explain.

Do you believe that anyone who gets behind the | of an automobile,
after having been drinking, and causes the death of other person must,
because they drove the car, have intended to kil@pérson?

Yes ‘ No ‘

Do you believe the following to be true: Anyone who drgks and drives

and kills someone is no different than someone who deli tely, or in cold
blood, kills someone with a loaded firearm? _ b

Yes No

Please

explain.

Do you have any objections to the jury system? Yes
No

Are you opposed to trial by jury? Yes No

What attitudes do you feel are most important in serving as a jurorin a
criminal
case?

Do you want to serve-as a juror in this case? Yes
No

Why?,
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1563.

155.

156.

157.

Please mention anything not previously asked which you believe may
affect your ability to be a juror in this case, or which may affect your
participation as a juror on this

trial.

Jurors are permitted to discuss the case only during delibegkations. Will you
discuss this case with other jurors before deliberatior%

Yes No

Will you tell other jurors your views and listen to theirs?

Yes No

Is there anything not on the questionnaire that you feel we should know
about you?

Yes - No

Please

explain.

There are matters | would like to discuss outside the presence of other
jurors. :

Yes No
If yes, please list question number or list them
here.
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SECTION Xili. MEDICAL OR SCIENTIFIC TRAINING

1568. Are you, or any of your immediate family members, relatives, or close 32
friends, ~ working in or associated with the medical/field. (Included in this ‘
question is physicians, pathologists, nurse, or any other form of health
practitioner.) -

Yes No

A. If your answer is yes to the above

. . ) /e question, please describe your
association with or particular training in

ield.

1569. Do you have or have you hadjor

family, relatives, or close friends ha

aciences such as medicine, bi
0

ve any members of your immediate
specialized training in physical
logy, engineenng, etc.  Yes :

A.  If your answer.is yes to\the above gduestion, please describe who
Fossesses that particulargualification, their relationship to you, and
he nature of any such specialized training.

SECTION XIV. CONCLUDING QUESTIONS.

160. Do you have any physical conditions which would impaii’ your ability to see
or hear the evidence/testimony or would make it difficult so sit in one place

for long periods of time? Yes No
If you answer is yes, please
explain:
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161. Is there anything, not covered by this questionnaire, that you feel we

should know about you? Yes No
If so, please
explain:

162. Are you registered to vote? Yes No

83 whatis your political party affiliation? (Option@&g

@ Do you now or have you ever known any Judge obgourt staff?

Yes No
If so, please supply the person’s name @e ibe the circumstances of
that ' _
relationship.

165. Do you know any other person currently called for jury duty?

Yes No

If yes, please describe the nature of that
relationship.

166. A list of potential witnesses and Court personnel has been provided as an

attachment to this questionnaire. Please review this list and circle the
name of  any person that you believe you are acquainted with or otherwise
may know and  describe your relationship to that person.

Additional Space for Continued Answers:

(If you could not sufficiently answer any question in the space provided, please
use
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this space to provide that information. Please indicate whét page the answer is
continued from and which question.) .
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SIGNATURE UNDER PENALTY OF PERJURY

The undersigned does hereby declare, under penalty of perjury, that the
answers given herein are true and correct to the best of my knowledge and belief.

Signature:
Date:

City:

Potential Withesses
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APPENDIX B ~
DOCUMENTARY EVIDENCE RELATED TO
FORMER WSP EMPLOYEE
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THE SEATTLE TIMES

IN THE DISTRICT COURT OF KING COUNTY FOR THE STATE OF WASHINGTON

EAST DIVISION, REDMOND COURTHOUSE

Case No, CO0627921, ET AL.

STATE OF WASHINGTON, )
' ) .
Plaintif?, ) ORDER GRANTING DEFENDANTS’®
) MOTION TO SUPPRISS
. }
)
)
AHMACH, SANAFTM, ET AL, §
)

Defendants

Each of the Defendants juined in this motion ask that this thrue judge penel of the King
Conty District Court suppress the Defendants’ breyth tast readings, arguing (ha! the Was'hingnn
State Toxicology Laboratory (WSTL) engaged in practices whioh were both frauduient and |
scieatilioally unacceptable. The State, while agreeing that many of the sctivitics of the WSTL
were unaoceptﬁblc, argues that supprossion is ot the spproptiete remedy, both because none of
the Delondants’ tests wire diroeily affecied at 2y eritical point and beoausc the issnes riscd by
the Defandants ¢ould raiscd hefore cach trier of fact sad given their appropriate weight,

Far the reasons stated in this Order, the breath tests in each of the Defendanis’ crscs are

suppressed,

Findinge of Fact

Each of the Defendants hercin were arrested for an alochol related fraffic offense, sad
each submitted Lo a test of his or ber breath at, the. request of the arresting officer. These {eats

ORDER DF SUPPRESSTION - 1
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were performed on the Datamaster or Datamaster CIDM machines Jooatod throughowt King
County and Washington,

These nstrumonts operate under the principal of cotparing the unknown (th¢ breath of
4 |/thearestee) to a known standard of alcohol 1o measure the ameomt of alaohol in the breath.
5 (| There are multiple checks perfnrmed by the ingirument 1o asoertain the eocuracy of the resuly,

6 || One of the checks is the externa! siandard, which micasures the headspace alcahul vapor content

7 | of an external simulator solutian (ficld solution). This solution is a mixture of ethanol and water

€ |lin 2 known quantity prepored by the WSTL.

s These instruments are periodically chorked, calibried and mainteined by the Washinétcn

10
State Putrol Breath Test Sectior. (breath test section). For this purpose they alsn use sokions of

11
&hano) and wakr prepared tn koown staodards by the WSTL (QAP sclutiong),

22
13 The procedure for preparation of QAP and field stmulstor salutions is sct (orthin

1 Protocols created agd/or promulgated by the State Toxicolagist, Nr. Barry Logsn. An analyst

15 |[ixes the solutions according w the prutocol, and then each of 16 analysts test the solutions hy

16 || rrepwing vials of (he mixturo and suﬁmitﬁng them to headspnce: gas chromsography along with
17 [|control vialy and blank vials, The results are recarded for cach anglyst, and wtimately published
18 |}tn the web for accest by the public. The analysts then “certify” that they have performed the

19 |l tests, and that the results a3 published are comect These wﬁﬁ%ns are intended to bs veed in

20 [} court in licu of Jive testimony by the toxisologists.

21
22 ) .
Thia threg judgr panel has found mayy jrregularities in the proparation, usc and
23
documentation of these golutions and tosts, es sct Torth below:
24
29
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. Faloe Certifications
2 1. Ann Marie Gordon (AMG) became lab manager a! WSTL by appointment nf Dr.

10
11
12
13
14
15
18
11
18
19
20
71
22
73
|

25

9.

10. AMG and Formoso discussed the prooedure and agreed that Formoso would no

Logan.
AMG informed r. Logaz thal her predocessar as lab manager had enpaged in s
practics of having ather toxicologiss prepare und test simulator solutions for him agd

yet cestify that he bad prepared and tegted the simulator solutions,

AMG told Dr. Logan that she did nat apprave af this procedure and was then also
informed by Dr. Logan thet it was not ecceptable for & toxicologist to engage in this
pragticc,

Nooetheiess, AMG did engage in this practice beginning in 2003. Ed Formoso wea e
lab supervigor; he prepared and tested simulator solutioms for AMG ﬁ-om 2003 to
2007. This involved 56 simulator solution lests, ’

Bach test was accompanisd by a CrRLI 6.13 certification that AMG hoad prrformed

the ten and that the tost was accurate and correct,
Melisse Pumbeorton was the quality control manaper st the WSTL during & part of thix
time, and knew that AMG wes ot performing 1ests but was esrtifying them.

This deception was uncovered sfier two anonymous tips cecdived by the Chief of the
Washington State Patrol.

The first was reteived on Masch 15, 2007, Dr. Logan was directed by Aasistant Chiﬂ
Beckley to tnvestignte this complaint,

Dr. Logan direcied AMG and Formoss 1o investigate the complaint,

longer perftrm tosts nn bohalf uf AMG.
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L1 AMG infonmed Dr. Logan that she did pot perform the tests of the solutions bt that
she signed the forms md:caimg that she did,

12. AMG and Formoso propared a repant stacing that there was no problem with the
certifications and that no sohution bad left the lab with an incorreet sefution in 20

s yesss.

& 13. Dr. Loogan, AMG and Formoso knew, or shoid have Jmawn, thar this report wag

7 Incorrect end misleading, but took no sieps to socrcct it of provido for another

g investigatinn,

y 14. Melissa Pemberton had ran vials preparcd fur AMG by Foratoso through the gas
10 .

chromatograph aong with her oum samples, knowing that these were 10 be artributed

. 10 AMG, and that AMG would sigm certificatcy aHuging thut she did the testa.

;Lj 15. Dr. Logen was awars of this, by Aupust of 2007,

iy 16. DR Lngan and Pemberton both testificd under oath that re noc other than Pormoso
sl ever ran {esty for AMG.

16 | Defective and Frronsous Certificstion Procedures

17 17. The sofiware uswd to perform ealeulations for simulator solution worksheets was
1 defective from its incepticn in that it omitted the fourth dats extry from the fourts
1: toxdeologist who performed the tasts,
:1 18, Boginning in Angust 2005 a changr: in the goftware resulted in a fgilm'c tn mclide
22 da from 4 of the 16 swoxicologists performing {exts in ralealations to establish
23 gocuracy,
24 19. Lab prtncols require the inclusion of il analys's” data in hese caloutations
25

QRRER OF SUPPRESSTOR - 4
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Seftware Fallure, Human Rrror, Equipment Malfunction and Violatien of Protecols

THE SEATTLE TIKES

20. Na oge checked the software Program to ascertain accurasy and compliance with
protocoly. There wax no procedure or protocal propovnded to oheck or verify
sofiware used by the WSTL.

21, Analysts wer: not tixined or directed (0 check the oaleulations performed by the
software, °

22. Analysts regolarly signed declerations which stated (he mean concentration of alcohol
inthe solutiom.- These declarations were prepared by support fafT, and wern nnt
checked for accurauy hy the auslysts before signing. In ut least six jnstances these
declarations were in error. At lest one analyal signed them a sscond time stitl

reflecting the errors,

23. The software used for calculations 1o detormine the acceptahiliry of simuainr
Sohutions was developed by compwter programmer(s) withia tho Washingion State
patrol and waa not subject to rigorous testing and/or chocking such that substantial
ators resultcd mmd sipnificrnt data was deleted from calculutions,

24. No procedure or protoco! within the WSTL required this soflware to be validated for
gecuracy of fitness for purpose, and no Tah personne! conductad such testing of
apylime, nor verificd that the data produced was corvect.

25. Brrurs besod on sofiware miscalcilations existre within almost all icld simulazor
solution certifieavions issued between Aupust 2005 and August 2007. At least one
QAP solution wes similarly affectod

26. When analysts conducied BRs chromatograph tests, the machine printed results

-altomatically. These were maintained in the tost fles. Thereafter (sometimes weoks

ORDER QF EUPPRESSION - §
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f

28,

THE SEATTLE TIMES

Rer), worksheets wery prepared hy suppont personnal detailing the tosting rasuts for |

cach tnxicologist. Thereafter anatysts signed the warkshects to arknowledge their
correctness. These worksheers were not chocked against the original chromatngraphs
to detsymine if they were accurate before signing, and incomect dals wat in fact
inserted inlo some worksheols. These worksheets wers posted to the web and relied
upon in detarminlng the accuracy and precision of the breath 1esting machines in the
field, '
Declarations by toxicalgists for certification of the solutions are perpared by suppont

persormel and thex piven % analysta (o sipn, sometimes wesks after the actusl tesling,

These were not checked against chromatographs or worksheots 1o insure accuracy.
Thezt were at loast 150 instences of similar non-sofiware related crrors comumitted by
&natysty und revealed in the record. ‘yhese inctude:

Entering incorxect data ito certification spreadshects Fa; wse in caleulations o
detorming mean yolution values and compliance with protocols,

[ntering incorrest west values for contrals,

Entering data for the wrang, solutians into certification spreadshesls,

Signing declarations indicating testing of the solution prior to the solution even being
prepared.

Sigaing deckararions ndicating (st o solution bad been tested befors the testing had
taken place,

Incorreot dates for testing andfor signing of deelarations,

Thr WSTI. wus equipped with several gas chromatograph macaines for use by the

analysly. A machine that malfunctioned was not repaired or mainteined edequately

ORCER OF SUYFRFRSION - &

0087028 -
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and thig resulled in difforent operational and measurament characteristics and
aboormal variations in readings. The pachae rernained on line for some Hme ¢ven
though individuat toxicologists knew that it wes not functioning properly. Onoe

repaired this abnormality disappeared.

Improper Evidentiary Procedares

2.

30,

In 2004 the Washington State Parro) conducted an internal andit of the WSTL. The
repart included the following conclusions:

The WSTL was noncompliant with prlicies ad proccdures in 8 major categodies.
The simulator selution logbooks were nol propedly kept.
The required self audits were not performed.
AMGQ indicoted that ghe did not have time to follow WSP policies and would nol do
80,
“WSP palicies end required procedures appear 1o be of secondary concem to Lub
personnel....Aocurate recordkeeping and quarterly suditing as required by patrol
Policics and CALFA stansdards is srverel y deficient ¥ ’

In 2007 anotber iutmﬁa.l audit was conducted by the Washington State Patrol. The
roport insluded the following conchusions:
“The department is unneecssarily exposed to litigation duc 10 insefficient
documeniation and discegard for evidenne handling policics and promedames,”
“Mandstory audits sre not being completed. ... Non-standard evidence handling
procedures wad insufficient documentation to casure the same...ardd fathue o perform

renired audits jeopardizes operstional performance as wett as CALEA accrvditslion.

ORDER OF SUPPRESSION - 2
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Inaduquate and Erroncons Protocply nad Training

31. The accuraoy of breath sleohol measurements is determined by the use of simulator
solutionz. These must be acrmmcly prepared and certified as such 1o éaintkr st
and confidencs of the courts and public,

32. Accuracy of these solutions is essurcd by the adhervace to proper proloccls for their

prepargtion and use.

33. Contrary 1 prowsnl requirements, todeologists were traised to discard data

gencrated by the teats If any single data eabry Iny outside the eange for the mean value

of the solutinn as dictated by the protocol. “This tended (o create a testing system that

would not faj] » solulion s every value outsidc the range was discarded and only
those that were withis the accepted range wert included in the calculations of
SCLUTACY,

kT Dincardit;g of deta is approvriate in some cirmmstances where identifisble reasons
exist o where there ix apprapriate statistioal justiication (oudicrs). Howrver, a
decision o discard date must be governed by appropriate protocols and musi be
propetly documented so that these decisions can be reviewed. Such a protocn] was
not promulgaied unti] this legal proceeding wax well underway, and documentation
was Dot required ar provided.

35 Several toxicologists discarded data withaut idcotifieble or statistical reasons for
doing sn, imdequate or no documentation was provided, so that in thaac situations

this Court cannat delermine why daota was discarded.

ORDER OF BUPPRRESION - 8
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37.

Al least one toxicologist was not taught that testing of simulator sofulions followed
different procedurcs than texting nf rther materials, and conducred multiple tests,
discarding the results of ai Least ons test, '

Protocols for snfutiom preparation and machine tasting were coatradictory ot

incongigtent, resulting in Geld solutions being used for QAP testing in some cases.

Impact an Tests Conducted In the Field

38

39.

40.

4]

¥ield sohtion #2018 was never properly ecrtified due o errors comumitted by the
onalyst. This solution was used a1 the cxterna) standard in 2,018 tosts.

Field solution #2019 was never properly centifled duc to similar arrors committed by
the same analyst. These two batch errors were likely cansod when the analyst
switched data. This solution was used as the basls for QAP's performed on a1 Jeax1 39
bresth Wyt machines, There were approximately 7,928 tests conducted on the affected
mechines,

QAP batch solution #06028 was oertitied after data wus discarded improperly. QAP
procedurcs wers per{mrmed om 32 Datamaster mackines using this solution. This had

sn impact on 3,445 tests.

- Ficld solution #05008 was used as a QAP salution to test and calityate the

Datamaster. Though, perhaps, not's violstion of prolocol since the protocols were in
conllivt, Dr. Logan conceded thet field solutions were nover intended to be wsed far
thc QAP process. This enlution was Improperly eertified by AMG. If the data from
her tesis were removed, the solution has & mean aleobol wncertmnon of 1022,
putside the aecemabtc range for QAP zolutinns. The tests conducted using machines

fusted and caiforated with this solution number 1,679.

ORDER OF SUPPRESSION - §
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42. Field salntion baich #06003 was uied ag a QAP solution. This solution had 2 mesn
alcohol cancentration of 1024, owiside the range démmi aceeriahle for QAP
solutions, Two machines were tested using this solution, affeoting 392 individual
tesis.

43. Firld sohatiom #06048 was qualified using software which provided Incorrect resulta,
When corruct figures are compitad, it was drtrrmined that the solution would not
have qualified as o QAP solution. At least one Datamaster QAF was performed with
thiv soltion, affetiog 21 individua) tests,

44, Thig same solution was also used as & field solution, but when proper calculations arc
made, it is apparent that it would have affected all tests conduated using this machine.
However, the number of tests affected has not been determined,

43. QAP solution 06037 was uortificd using software that inoarrectly calculated the
equivaltot Vaper cancéntration. The machines calibrated uxing this solution effected
2,691 individual breath tcsts. 7

46. Field golution #06043 was tested by onc analyst using & defoctive pas chromatograph,
The. test should have been repuaied to determine gecunicy, The number of individua)

tost impacted by this has nat been ascrrained,

47. Notall (or possibly any) of the gefective yohutions noted ghove would have resulted
In substantial changes in cvery test result, Some test results would be of greater
irportance then others if they are sl or near the absohrte smndards for violations
created by statnrs, e, 02, .04, .08, and .15, However, every tagt conducted with an

impropetly certified or defectiva eoliticn is afferted in fome way.

Nandiselnsnre of Machine Siay

ORDER OF SUPPREGSION - 10
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attempts to cuntsil the incidencs of (Driving Under the: influesce) DUI” with the adoption of

SHB 3055' in 2004. City of Prcrest v, Jensen, 158 Wn2d 384, 38R (2008). Central to SHE

—-_—

' In pare, tha legirlnure indicated its intent in the 200pon of SHR 3015 g5 Tollows:

! end the legisletire xooks to sreure rwif, nd certaln consequencas for those, who dzink it diye,
or bregth. ‘Thesy pandiys will provide a degree of eniformity thet is currontly lecking, end will reduce the delays

48. All measuring machines have some bias, and Datamaster breath test machines have
hias which is identificd in the QAP process. '

49. This bias is not determinable without testing; somelimes croating readings Jower than
actual and sometimes higher.

30. The bias of any particular machina can be deweminad, from the information created
duning the QAP process by aj:vplying mathematical forrmules and caleulatione, This
lnformation is not readily vailable to the public, though it is pohlished em the web.
Due W the complexity of the salculations and formuls involved, fow in the legal
commumity are aware af this biss. The Rreath Test Section of the Washington State
Patro) does, howwver, provide this information to attorneys and defendants when
requasted.

31. The machine bias information could be easily mude available 1o tbe defendants,

aHomeys and puhlic. by the Staie Toxicologist.

-Analyais

BAC Admisstbility Post Jengen
The Washingron legislature conyeyrd its “futration with the inadequecy of previous

To scvomplish this goul, the legislanse odopts standards govesning the 26musibiisly of tacts af s person's blaod

ORDER OF SOPPRY.SSION = 13

BWotri1/029



01/30/2008 15:10 FAX 2084542201 THE SEATTLE TIMES

10
11
12
13
14

15

A 4

Rt

19

70

1

7?

’1

74

25

Ihas made & primu facie showing” of cach of cigh! basic edmisaibility requirements set forth in

305§ were amendments to RCVW 46.6] .506, by which the legislature sooght o cwrtai) pretiial
motons seeking the suppression of breath fests in DUI cases. As emended, RCW 46.6].506
required thut Lrial courts assume the ‘truth of the prosecution’s. ., ¢vidence and al] roasonable
inferonoes from it in & light most favorable to the prosecution.” RCW 46.6 L.506{4)X(b). While
the amendments would still allow defendants to challenge the refisbility or acouraoy of breath
tests, those challenges would “not preciude the admissibility of the test once the progeoution . .-

the statute. RCW 46.61.506(4)a). Ultimately then,-SHB 3055 conttitwted o legislative attempt
to climmate the trial court’s role as the gateksoper® for a critical piece of evidenoe in DUL
progecutions.

Thn.%mdnwashinmnsummc&unwnsid«cdthdshmchzm supra, the
court could bave found that the Jogislation vielated the inherent right of the judicial brenct o
canteol its own cowrt procedurcs, 1.c., # violation of the Scparation of Powers doctrine. Instead,
the Court detrrmined that it could haamomize RCW 46.61.506, es amended, with the rules of
evidence and give cffect to both, Jensen, 158 Wn2d at 399. Ths vourt held that, once the
prosccution had wmct its prima facic burden under RCW 46.61.506(4), the broath fest thereafior
became “admissible,” meaniog Gt the court could still serve in its role as the galekeeper under
the applicable rules of cvidence. Id, By analogy, the Jensen court reforonced DNA testing:

Onder of Met {a deciding what welght w Flece upon an adwmsteed bload r broath et result.>

Laws of 2004, ch. 6%, :

* A triad 0o0mt is 3aid 10 Be ths “gatokanpar” for the sdmmiesibility of sviderce under both the Frye wnt mmaJ
Seates, 293 F. 1013 (D.C. Cir, 1923))mw«mwmnhmdinm‘m1mw? isLicals
Ing., 509 LS. 379 (199y; o ¥ Coneiand, 110 Wn.2d 244, 299240 (1996). “in Davbert, the Supreme Cours beid
thata misl judge should wet my & “gackeeper 1o eneure thal aY eiexific evidoaze sdmited i benh relevant and
reliably” Reotay, Swots, 74 Wn. App. 550, 550 (1994). Tho court aleo acts a the gatekedpsr when 1l ruiss an
motions (o supprcas soicatific cvidac yuder ER 403 or BR 702,

ORDER OF SUPPRESSION - 12
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[n the DNA analogy, DNA edmissibility has been accepted under Frye’; howover,
chatlenges to the weight of the DNA evidencs, inclorling laboratory error; the size,
quality, end randomness of Pederal Burean of Imvextigation (FRY) datebasus, and the
methedology and practices of the FBI in declaring a DNA maich, are gubject to ER 702

admissibility as detcrmined by the tria] cowt,

Jensen, 158 Wn.2d at 397, Continuing this enalogy to the cases herein, the trial court’s
determination that the prosccotion had, prima facie, met the requirerents of RCW 44.61.506(4),
would be eomparable to scveptancs under Frve, meaning that the court would then move vn to

consideratipn of any rules of evidence that might he. applicebls,

FR 762 and Laboratory Evidence _
A breath test reading is not admissible absent rxpert 2sUmony, ither in person or by

affidavit s allowed by CtRLI 6,13(c)*, Pursupnt o ER 702, however, an expert may only festify
“If aciemtific, echnical, or other spesialized knowledpe will aggist the triar of fac! o understand
the c¥idence o to dotermine a fuet in issuc.” bn a crimina] prosecution, 4 post Frye analysis of

the admissibility of expert testimony under GR 702 is & tonsequentta] activity with independent
forez mnd effect. “In this state ER 702 has a significant role 10 play In admigsibility of sciqxtiﬁc
evifroce sside from Frye.” Stte v Copeland, 130 Wn.2d 244, 259.260 (1996),

* Fryo requires that the court deszmine whother (3] the geiontific thoory hay xeneral Eccepiance n the sciestific
pommunity, (2) die techniques 2nd oxperiments thut surrently axist can produge rolabls seults sad ue

penerally secopad by the svivntific écTmunity, amd (3) the )aboratory performed the acceptod stiealific techriques
o the pacticular cese. Prvu v, United Stztzs, Supma.

* & bruath tast dechniciau must tesdfy that the HAU Verifier Datumester oy Dutarrmsze COM wat wsied, canified
working property on the date vt the test, and 8 statc toxicolugist muyt testity that the smmulator sohttion was
prperly prepared and teated, Both wuddal:ohxvemnd!ymmuducuvmymwfwmodhconﬁmmmwm

iha Tt esteblished by the Washington St Toxicologist,. RCW 46.61.508(3); CrRLJ 6.13(c).

Tha Defendaals bery have spugit Suppression of thalr broath texts basgd upon the fuilure of the WSTL to propetly
PIIDRIT, oS I eertity simulator sobutions. ‘The Defendane have bot ralsed nny issues relating 1o the Washingran
Suane Patrn] Hesath Tost Section or Drcath Test Techaicians.

ORDYR OF SUPPRESSION - 13
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Under Jensen, therefore, afler the prosecution hus met its prima [ucic burden for the
edmission of a BAC roading, & trial count must engage in meaningfill review nf the
ndmis;ibility of the BAC evidence involving, under ER 702, 2 1wo parttest. Suare v, Cruthrog,
120 Wn.2d 879, 890 (1993). As in Copland, supra, Bie Cgythron court wes concerned with the
edmissibility of DNA ovidence:

The 2-part weat to be applied under ER 7072 is whether: (1) the witness gnalifics as
an expert and (2) the expert testimony would be heipfud to the wier of fact. Part 2 of this
sandard should be applied by tha trial court to determine if the particularitiey nf the DNA|
bping n 2 given cusc werreet closer sorutiny. If there s a precise problem identified by
the §efense which would render the test unreliable, then the lestimony mipht nat mect the
requirements of KR 702 becauge it would nat be helpful 1o the mrier of fact.

Caythron, 120 Wn.2d &t 890. In sach of the following cases, the Supreme Court engaged in hath
n Frye analysis end an CR 702 review of challenged forensic laboratory conclusions. [n each case
fliscunsed, the court began with the poposition that the “delermination af whether expert

testimony is admissible is within the discretion of the trial court. Unlcssv there has heen an atruse

of diserction, thig court will nol disturb the trial court's decision.” Cauthran 120 Wn.2d st 850.
In each case the trial cour admitted the scientific evidence and none of the ER 707 challenges to
the tridd courl decisions wore overruled, both for the factus! reasons notad for each helow, and

becanse in cach caue the court was upholding e discretionary ruling of the trial coun.
* InSmlc v, Cauthron, supre, the cowrt noted thot the defense had only presented

“potential problems” with the DNA evidence. Moreuvver, the count noted that “Ihel
defense presented its own experts 1o rabut the State's conclusions. Dr. Pord ang

ORDER QF SUPPRESSION - 14
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1, Libby both testificd thnt they found the autorads in this case igcanclusive, and
discusged their reasons ot length. In addition, they each pointed out the possiblc
pitfalle of DNA testing, such s degredation, starring, cross contamination, etc.,
and the Inck of contruls eraployed In the testing procedurc. The jury wes
presented with 2 balmrcd picture of the DNA evidence®.” Cauftron, 120 Wn.2d
at 899,

In Stale v. Kalnknsky, 121 Waad 525 {1993), the court quckly deule wlm the two!
errors cited by the: defense. (1) “The defense asserts that semen samples taken
from the C.F. exime scene were upilied in ‘close working proximity 10 samplés af
defondant's hinad® The racard does not support this”. Kalakgsky, 127 Wn.2d at
340, (2) “The: defence #ls0 alleges thet there was ¢videnoe uf 2 mixlabeled
autoradiogranh which sompromised the reliability of the DNA testing, This also i

wnsuppacied by the record.™ Id,

In Copclind, supra, the court considered the sdmissibility of lab results which had
been chellenged for @ 18ek of exiemal toating of 1ab procedurcs and for altegedly
simplistin proficiency testing procedures. In dismissing these challenges, the
courl naterd that “while 2 completely indepandent audit may be ideal, thete was no
cvidence: that the FRI procedures compromized (he teat results in this case.”
Copclarnd, 130 Wn.2d wt 271. The oourt concluded that the “issucs of lahoratry

crvor and lack of proficiency testing can be and werc the subjoet of cross-

QYo15/028
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cxamination and defenst expert teatimony at Copeland's rrial. 1d.: See algo, State

¥, Cnrnon, 130 Wn.2d 313 (1996),

Thiws, in each of the above cases dealing with pulcatial tab errors and poor lab
procedures, the errors and éoor procecuures were relatively iu%igniﬁcam. Moreover, the Supremo
Court stressed the Imponance of e trial court's rolc ip evaluati ng lab evidenes under the
mandates of BR 702,

Tn Kalakosky, while the oourt noted that alleged infirmilies in the performance of 4 tast
will umally 10 go (o the woight of the evidence, not its sdmisgibility, it also stated that:

If the westimony bolose the trial cbmahowst}uta given testing procedure was 20
flawed us 10 be unrelisble tran the results might be excluded becsose they are not
"helplul 10 the trier of fuct’. The issuc of buman eror in the forensic laboratory is

analyzed under ER 702 and is not a part of the Prvg test ...

Kalekosky, 121 Wn.2d at 541. See also, Cannon, 130 W, 2d at 325 and Copeland, 130 Wa.2d
1270, That thig is still the standard in DUT cases past Jenzen is refleciad in Jugtice Madgen’s
cancurrence in City of Seattle v. {udvipsen, 2007 Wash. LEX1S 953 (2007):

When deviations from edditiona) testing procedures or machine maintenance protocol§
are B0 Sarious a8 to render tost reults anrclizhle, & coust has discretion to exclude them in

accordance with tho rules of cvidenge.

Ludvigren, at page 35
The State argucy 2 violation of proweols by the WSTL could not provide nny basix for

ORDER OF SUPPRESSION - 16
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suppression of breath Losts, ¢iting Stats v. Mee Hui Kim. 134 Wn. App, 27 (2006). Kim,
howevez, does not stand for the: proposition that 3 breath or blood (st may never be puppredsed
for & violation of WSTL protocols under ER 702, The defendant in Kim did not nomtend that the

WETL failed to comply with a protncol; rather the defondunt in Kim argued that the Stote had

failed 10 show compliance with.g prolocol:

Specifically, Kiro points to the State's failure 16 show that freparation of the volatile

slandards in the “Alehol Standard Lagbnak” met the requitements {n the Head Space

GC Protoco!.

Kim, 134 Wn_ App. at 35-36. Ann Marie Giordon, testifying at the Kim siotion hearing, gtated
that the protocol had been camplied with and that the Jogbook was availablc st fhe Inb for
defense review. Upon these facts fhe trait court held thar the State hsd shown complizgnee with

the WAC and that the defense.could (when, efter the motion hearing they had boen able to
teviow the lnghook) renew their mation to suppress. Kim, 13¢ Wi App. & 36-37, Thus, mial

courts are gtill able 10 weigh ths failure of the WSTL to follow its own protocols in a motion to

suppreas under ER 702,

In each of the Defendants' cases berein, the defense cannot point to spocific errors
dnecuy compromnising the breath test results at critical BAC levels, Far thix reason the Sue
urgu.cs that rhis court should declne w Suppress the resylts of the breath tests.and should instcad
adtml the evidence g trial and allow the trierof fact fo waigh cach of the issues raised. While
the 8tate’s position js grenerally preferable when disputes arise relating to the quality of scientific

evidence, it is not always the last wozd on the subjeot. Indeed, if the court were always to admit

OBDLR OF SUPPRESSION - 17
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questionable evidimce at trial, ER 702 woald serve little purpose. Here ws find, for the reasons
dreumented in this court’s findings of fact and more fully sxplained belaw, fhat the decision to
suppross o7 admit tips considerably in favor of suppression.

Under the current statutory acheme, a charge of DUT is most cammemly proven by two
differant means; proving thas an Individeal drove g matnr wchicle while under the influence of or
affested by intoxicating liquor, or by rroaf thet the person had, within two hours afier driving, an

8lochal cancentration ot 0.08 or higher as shown by analysis of the person's brexth’. RCW

| 46.61.502 (1). Proafof DUl vig analysis of the persons breath is cansidered a per s vio]ation,

Ls, the state i3 not roguired (o show that the defondant was affected hy the aleohol, merety that
the level of glcoho! in the defendants breath was af nr abave 0,08, Thus, & crime which carrics a
powential gontence of onc year in jail; carrles mandatory minimum of some amount af Jsit time,

and which wil! result in the mandatory losy of the privilcge 1 drive 2 motor vehicle, may be

proved by evidence from an instrumenr alone.

The 0.08 BAC levei is not the only critioa} level for hrenfh.alcakol which hag bean sef by
the legislature, The first oritical lovel it 0.02, the level at which a person under the tpe of 21
may be convicted of Driving or Being in Physical Confrol of a8 Motnr Vehicia Afier Consuming
Alerhol. RCW d6.61.503. The next critical hreath alcohol {svel 18 0.04, the level at which 2
commercial driver will Joxe his or her commercial drivers licensc (CDL) for one yeat, RCW
46.25.090, RCW 46.25.120. Finally, io s DU} prosecurion, in sddition 1o the 0.08 breath alcoha!
level, the 0.15 level is also oitical, A breath #lcohol level of 0.15 or above mrrics greater

mandatory minimum sentencing roquirements. RCW 44.61.5055. Moreovor, for breath tosts

“ The stnte may also prove the charge of DU by proo!l thal the defondam was unkler the combiacd inflieaos of
Liquor an) any drug or by proof that the dufondaat's blood mleoho) concentrution war 0.08 or bighar, RCW
46.61 5U2(1).

ORDER OF GUPPREGEION - 18
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regigiering above 0.02, 0.04 and 0,08, an individual may loge his or ber privilege 10 drive wifhumj
the hencfit of a peior hearing”. RCW 46.20.5101; RCW 46.25.120.

Thus, even errors in the range of { or 2% can have 2 profound effect on a broath rext
reading. Nonctheless, cach axpert witness who offered testimony’ statad that there was niot a
process o & machine that would not insert sume amonnt of inherent eror in any result, That is
also the casc with the Datamaster and Datamaster CDM. In the proaoess of breath test inctrument
calibration, the prowscols Indjeate that hreath tast instrument is s3] fimctioming properly if it ia
socurate o within +/- $%, sad if the precision of the readings stand 21 +/- 3%°. Rod Gullbery
testifiod that the lack of eccuracy in a breath test maching is referred to as “bias.” A breath 1est
mashine normally has a bias of 1-2%, with the smaller fraction of the machines regisering a bias
of §% o Joss'®, “The: hroath (x4 program is net, however, set p to acoount for sy of the
potentia! bias inherent in a breath test machine'’. Thus, 2 process that already allowe: prtential

hiax in each reading only underacores the importance of ensuring thel the WSTL eliminates al]

other pasgible sources of error.

Throughout Washington State, over 40,000 breath tegls are administered anually. In
light of the importance of each one of these tests for the state and for individual defendants, it s
vital that each aspect of the braath test program ojaemta effectively. At stated in the findings, the

WSTI. prepares and tests both field simulator sofiions and quality assurance procedure

? In o wud of 2 0.04 reading, » COL is lost. In each gituation the deleAdant may request 2 hearing prior to
Kyecaton .
¥ T count heard testimouy from the {ollowing cxpert witneases: Rod Gullbers, Or. Barry Logen, Dr. Ashley Bmery]
aned Dr, Noysk Polkisur. )
;;IFTG;“WAC g;ﬁm mmyim uad presision 45 followny: "sccurecy™ menns the proximity of B measured vahoe 1o a
< velue; “preciskon” means the ebility of  kechalque to perform o MEARZYEWAT In & raproducitle manotr.

WAC 435-16-030 (1) & (10).
. The bius allowed it We protocal, hawever, dose not include Improper procodues o5 mistakes

For Ingtanca, rsdings ere not udjustsd 5 any of the entical icvely & 2oeount for aonug) of for pcenital bias, nos
are defendums informed of the potential bias beforo of durine wial.

DROFR OF SUPPRESSION - 19
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simulator solutions. These solutions serve as a rritical check on breath et instroments 0 enaie
thal each will provide accurate end precise broath aleoho] readings. The CrRI. 6.13 certificates,
ar & ixicologist's in-coun testimony, allow a breath test technician 1o “close the toop” and

testify that the breath test reading was correct.

A Coltore of Compromise
The Cauljmm, &dnknsb arx] s Znn_r:]gnd cascx, dw:u\scd a.bovc, gcncmlbr dﬁlﬂ Wﬂh

questions of lab mistakes and process errors. Whlls matty of our findings concern lab mistakes

and process Grrurs, the romaining findings indicate that the problems in the WSTL are much

more pervasive.

Generally, our conoerns regerding the WSTL fall into three penersl categnries:

1. The failure 1o pursue the ethical standard which sheld reasonably be expocted of an
2gency thal operates as an integral pan of the crimingl Jjustice system;
2. The failure 10 establish procedures o catch and correct humen, and software and machiae

ermars within the lab: and

3. The fallure 10 pursue the rigarous scisntific standards which showld be reasonably

expected of en agency that contribunns 4 key compaonent of critica) cvidence that mey,

almost standing alone, result in 8 ¢riminal conviction.

Ethical Compromises
Ann Marie Gordon falsely signed CrRLY 6,13 centifications under penalty of pogury

indicating that she prenared and resmed field simylator solutions and that the salutions were found
10 eanform to the standards established by the State Toxicologist. This and ather cthical

Compromises documentad in the findings adopted in this order may a1 the samc tome be viewed

ORDER OF BUPPRESSION - 20
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28 both petty and alarming. The cthical compromiscs were petty bccﬁxsc thcy were frostratingly
umeccssary, ardl alarming becausc the WSTL exists primarily t provide accurate informating 1)
state trial courts'?. It is, therefore, reasnnable t cxpect that thoge errpioyed in an office with
such a direct Jink to courts, whose primary duty is the discovery of the murh, woutd fuly
understand the importance of truth in a1l of their activities. The State has arpucd that there 1an*
fy evidence that Ann Marie Gordon ever actsily testifed in court that she had prepered and
tested a simularor soition. Yet, CrRLT 6.13 exisis to almwmb‘adnussion af sinqulatar solutlons
(via atdavlrs) in rhe absence of direct court tesumaony by the 1oxicologlst who prepared the

solution. We do not know whetber any false Aan Marie Gordon CrRL] 6.13 certificates were
cver used in coun in lieu of live 1estimony, bin considering the mumber of DUT trlals, it is mare
than Ukely that some were,

There arc several ather Cactors thal highlight the disturbing nature of this practice. This
was 2 procodure ;vbicb:
* Ann Marie Gurdon herself had specificully recognized was inappropriate;

v vinlaled the protocols of the WSTL:
s required that she not only stte that she performed an ectivity which she did not perform
but also that she sign an affidovit 1o that effact under penalty of perjury;

“ The WSTL wes arauted 1 provids forensic iolovmmtion 19 Prosoouling «0rnoys ay will a5 ocromon sad medics) aumine.
Prosecuting swomiys will, of eourse, request ioformetion from the WETL in the hope thnt it will asaisd ia the prasecution of
anywne why mav be iy of tommitling a orime. In the oy of broath alcohol testing, the link 1 tial pourey i stroag heconse

*Thara uhul‘! h'z ectublichad in oonjuaction with the afijal'of the Weshiagion lule putry! mmd undar the outhorily of the
s Coruncio invaxtigations il n state toxioglogion] leb: ocy under 1ha direotion of tha sety iexisalogizt whase

dhaty it will & %o porfonn o) recsmry molo;ic:modum quesied by W) sorunors, meadior! exmoingry, ed
Provecuting artornoys.” :

ORDEN OF SUPPRESSION - 21
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e requirrrl the active participation of at Jeast nne other member of the WSTL (Edward
Frrmaso) tr the fraud (but we have alaw foiad that this perdcious fraud ultimanely
roguired the participation of toxicologist Melissa Pemberton and perheps others); and

o set the ethical tono for the entire taxicolngy lab™,

While such [raud can never be justificd by necessity, it is, nonetheloss, baffling to cansider the
risk the taxicology lab was willing to take for linle, if any, gain. 1If Ann Meric Gordon never
trstified ig court that she prepercd and tested & simulator solution, and if this means that she,
perhaps, nover intended 1 so testify, why was she 56 ready to commit pegjury by signing faise
cerifications? V

The Staw Toxicologist, Dr. Barry Logn, is ultimately responsible for the WSTL, and he
bears 2 good deal of the rosponsibility for ite shoricomings. HMe hired end saperviscd Aqn
Marle Gordos. Ma. Gordon tostifica) that she continued 10 “test” solutions and sign the CrRLJ
§.13 certificates dogause she belicved Dr. Logan wanted her ta. Dr. Logan testificd that he had
been told in 2000 by Ms, Gordon that her predseessor in the WSTL had freudulently signed
CrRLJ 6.13 cerlificates when he was manager of the WSTL. Yet, not only did Dr. Logan fai] 1o
detect that this same traudulent proerdune wes occurring from 2003 to 2007, but he also
protessud not to know Lhat toxico)ogists cven signed CrRLY 6.13 certificates, Because of this |
ignorance, he testified that he did not wnderstand the meaning of the frst tip that camrc into the
Swie Patrol. The tip indicated that “Simulator salutions e being falyified as far as the

2 Althmgh we cannot know with cerininly whether this fraud wis known 10 the other members of ti WSIL, we
belleve then it 18 unifkely that anyone working in such a smalt office could bave frilad to goo that ons of their
mambors was failing to wal u safution and tt, nonemelexs, har game would oppeas tn the paparwark they &) bad
Yo ngy indicating thet they had each complcted their losting,

o o e . . .

Thix conchusion is nat meant 20 indicata thet ol membess of the wnitoloQy b enpgeged in anathics] practiess. ht
s rether, ¢ coummem o1 tho culture of the office tself, 1f The 10p of the ehain of ¢ommand engrges in qusstionabic
Prectioes, it should ont aurprise anyone 1o find that thig poor
Again howeyer, we Caution anyane From making sny specific sonciusiony sbout cmployset of the WSIL. Good
people tre quite capahle of reziting poor behaviar, cven if 2 POLT CXAMPIL B set ot the top; and during the course of
thit motion we haard the testimony of many compotenl, deicated and ethical peoplo from the WBTL,

bebavior has infvsted the eulture of ihe enrire oica.

ORCER OF SUPPREASION - 22
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certifirmtion.” Thereafter, in a sfluation acrearaing with irony, Dr. Logan essigued the
rerpetrator o€ the fraud, Ann Marie Gordon, the fask of mvestigating the tip. To complete the
cirele, Ms. Gordon enlisted the agsistance of lxh supervisar Bd Formoso, her co-oonspiretor in

the fraud, us her oo-invegtigmor. While they both ended their fravdulent pructice at the time the
first u§ was foceived, thelr investigation abyo concluded that no fraud was oocutring,

While it is not cjcar from the testimnny of the various parties, jusl when Dr, Logen kaew
of the fraud, he should have known after the fisi dp. As previously stated, it is rost Likcly that
everyome in the WSTL was fully aware of the frand, atd & 16 toxicologists knew, why didn’t
Dr. Logan? When informed that the certifications were being falsified, why dida’s he consider
the posalbility that his current lsh mannger was engaging in the same activity that had ocewrsed
a few yoars before? Why was Arm Marie Gordnn assigned the task of investigating the 1ip?
While theee questions may nover he answered, they cast a long shudow over Dr. Logun’s ability]

w gerve as the Btuts Toxicologist.

Bystemic luaccuracy, Negitpence and Violation of Scientifie Principals
Dr. Nayak Polissar, an expert called by the State, testified that only superiar methods will

Ensure accurady, und that the socuracy and procision necessary for 8 particular laboratory task 17
Gependemt upon the partivulir use intended for the final frodoct As stated by the National
Institute of Standards end Technology (NIST). “accuracy. .. is judged with respect to Lhe use Lo

be made of the data. " NIST Spesial Publication 260-100. 2 (1993).

Transf;
When each of the 1§ toxioplogists tested simulstor sautions, the data from their tests wag
recorded on document krawn as chromatograras. The data was thereaftcr transfened oo

worksheets, a problematic stop, unless the WSTL required & review (o cnsure thal the dpta was

OHDER OF SUBFRESSION -~ 23
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correctly waneferred. The WSTL did not require that the data transfer he chegked, and

toxicologists sigoed certifications which were imverifisd and Uster found tncorrect. Meany errory

in diverse areas were snbgequently discovered.

Campmter Software

The computer so\ware used to enter and calculate sirnulatar solution lab regults on the
workshects was nor created by en individual with the requisite knowlodge and skill nceosaaTy fo
ersure that the data was correctly analyzed and reonrded, Moreover, no ane chacked the
software to detorminy, if if was operating moperly. Nor was thig a mistake that anc can charge

© an Individuat employse. The WSTL itsel never considered that it Wnk necessary w check
the softwrre (o ensure that it was Gt for irg purposs. The poNware eoméinod etrors which were

oot revealed vatil the WSTL came uader close scrutiny because of the Ann Marie Gorron

investigation.

Malfunctioning Gas Chroxptosraph

The W3TL suffered through o tme period during which & gas chromajograph machine
was malfunctioning, Du.riné this period of time, the £as clunmatograph eould, under certain
virvumstances, provide incorreer rcadings. The WSTL chose to ignore tether than address this

issue for a considerable period of time,

s

Thousands of T'ests Affucted
Literally thousands of breath tests performed in recent years were affected through &

multiphicity of errors in the toxicology lab. A very brief recitatior:. of the errors include: the

OROER OF SOPPRESSTON ~ 24
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improper rejection of data; eroneously switched data; the use 0f field simulstor solutions to
conduct quality assurance procedurss; the use of software that improperly computed data and
1hat improperly [gnored the date of tha Jast four of the toxicologists providing data for field
simulator solutions; and, the use of stmulator solutions that were outside of the allrwable range.

Rod Gullberg offectually ran the breeth test sention for the Washington State Patro] for 23

yesrs. Mr. Gullberg, whn, along with Trooper Ken Denton, completad & lengthy review of the
solntion preparation worksheets from the V/STL, is also well acquaintad with ths WSTL and in
prooesses. In his opinion, the problems in the WSTT. are not the result of bed faith, Instend.

Mr. Guliberg believes that the WSTL failuros are the result of carciessarss mod complacency.

Mution to Suppress Granted

While we agree that trail courts should general ly admir sclendfic evidence if it gatisfies
the requiremonts of Frye, we also agree that trisl cousts should thereafler engage in a
meaniningful ER 702 anaiysis, ag we have herc, whan the sirmmstances require. Having dene
80, we conclude that, under ER 702, the work produet of the WSTL is sufficiently compromissd
by ethiical lapses, sysmic sm,. negligencs and violatiems of seientific principals thet the
WSETL simulator selution work pracucr would not be helpfni 10 the trier of faet'®, This litany of
problems is indicative of & pervasive culture which has been allowed to exist in the WSTL, In
this cutture, the WSTL compromiscy the accuracy of the work product. Accuragy becomes
secondary 10 the accomplishinent of the work iteelf. Thus, becausc of this eulhve nf the
expedient, the WSTL has lost its effoctiveness.

————

"Almougn [many of the probums withia the WSTL are of & ponoral msure, oyr decision 1082y concerns only e
simulator solations prupared end tested by the WETL Our decislon docs not, therefare, directly rvlsty to sny of the
othor wark of the WATL. ’

ORDER QF SUFPRESSION - 25 ‘
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This conclusion is especielly troubling because nf the critical role the WSTT, plays in
sombating the crime of DUT. The criminal justice gystem is appropristely asvigned the task nf

discovering the truth. Simply slated, without the relinble evidence that & correctly functioning
bresth test instrument can provide, the discovery of the truth in DUI cases suffers; the imnacent

may be wrongly copvioted, and the guilty may gu frec,

We wish 1 emphasize that aur decigion 1o suppress today results from the unique

muhiplicity of WSTL probiems highlighted during this motion. Because the ident!fied problems

erc uhtiple and diversc. und because the WYT). sy find it difficult to prov, ip any ressonable

Tnanner, that they have corveelod eash individusl problem, we are nat able fo indicate with

specificity, each correotion required
Therefore, while we provide 2 list of our ¢oncerns below, we craphasize that the WSTL i

notrequimdtoshowlhneachhasbccnmcctcd. Any onte or two problems, standing alone,

would not Jikely have resutted in supprossion.

While the WSTL has attetnpted to maodify its prastices and procedures as g result of many

of the pohlems noted in the findings herein, and improvements have been made, ' additions!

cffort is reguired,

Ethigs

.The WSTI, has ot been able 10 explaia how Ann Marie Gordon and K¢ Formoso {and

perhang tw: lab manager prior to Anr. Marie Gordon), over a mul liple yoar period, decided thet it

|| was aooeptable to engage in a practice nf falsely sigming CrRLI 6.13 cenificates, We are not

rerupded that this frandujent activity should simply be laid at thejr feet. This apparcattly Jong

™ Indesd, in reaction to 3 wunrinuing serfes Of discoverfes, the Swic Toxiealogist, Dr, Barry Logan aroeadod
provocols several times withn & recent three month seriod.

OROZR OF SUPPRESSION - 26
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standing ethioal lapsc is more likely 2 Sympiom of & greater problem; @ WSTL culturo that was

tolerant of cut comers.

Errory
Whits the WETL has made severnl policy changes o deal with many of the prolific errors
within the WSTL, it has not beon able to point to the reasons for what Rod Guilberg srated was a

senise of complacency in the WSTL, The WSTL has, 10 data, 3imply corrected the systemio

kil [ . . .
Hers Wb ugq the ward accurcy in ity wolboquial, nnon-scirn/ific sense. By the wre of the word SCCUTACY, Wé mean

wirors that have heen called 1o its aliention or were discoverod as & result of a review of nther
problems ¢alled to its pitemtion. The WSTL muat estahlish procedures that, in the years ahead,

ensurc that their processes are double cheeked for sceuracy”’,

Porvasic Sciencer
The State sppropriately reliss on the WSTL to producs (as is the case with the simulator

solutions) and analyrc cvidence. The WSTL was nm cregted, however, as an advooate or

murogate for the State. While the WSTL will atways assist (he State, it must never do so at the

cost of seientific accvrmcy or tnth.

In Chy of Seaule v. Clark-Munoy, 152 Wn.2d 39 (2004}, the Bupreme Court agreed with
the stalerment that:

If the cifizons of the State of Washington arc 10 have any cnnfidence in the breath testing
program, that propram has tq have some credence in the ecivotific community &s & whole.

that the WYY, musi cstablish a sytem which crzures reliahility spproprials ro tho importancs of the purpoyc of
tach specific tack.

ORDER CF SUPPRESSTON -~ 77
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Clark-Monoz, 1352 Wa.2d at 47. Akthough the Clatk-Monoz holding has heen brought into some!

question ax a rosult of the ruling in Jensen, supra, the proposition that robust scieatific standards

art expected i the WSTT, still remains, And white Rod Guliberg testificd that, fter the changes

Tade in the WSTT, in the fali 0f 2007, he now has more confidence in the WATL, more work is

reguired. In the summer of 2008 the WSTT plans 1o adopt the General Roquiremers for the

Competence uf Testing and Caifbration Laboratorics, ISO/IEC 17072.5:1999(E), promul pated by

the Intematiogal Organization  {or Standaydizacion. These standards ar neither requtred fara

toxicology lahbmmry, nar are they a panacea for the past and current problems ia the WS,

Their adoption, however, is likely to move the WSL a long way toward the type of reliable

forensic science which should be txpected of a state toxicology lsb,

Conclusign

We hold thar, under ER 702, the work product of the WSTL has been s compromised by

ethical lapses, systomic inaceuracy, neglipence and violations of seientifie principajx that the
WSTL simulttor solution wark pm;iucl would not be helpful tn the trier 0f fact. The State,
pethaps experting the suppression of some of the wark product of the WSTL, bas asked this
péne! 1o be as specific as possible in our ruling. Specificity is made difficulr, haweves, because

of the nature of the problems identificd, The Statc may, therefore, request that this penc|

Teconvene af such time that the State believes It hag Sullicient evidence that the WSTL hag

X
edoquately addressed the issues volsd in this Order'®.

™ The aherzative, of cowse, it 10 serk the sdmisgion of broath test evideocr before cach tndivigun judps who
‘adopts s 1uiing 9od then, when the defindans raise the iIsue, argue case by case that the WETL ainustaror
solutiang currently muct the foquiremena af BR 702,

ORDER OX SUPPRESSION - 28
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Forensic Investigations Council Report on the Washington
State Toxicology Laboratory and the Washington State Crime
Laboratory
April 17, 2008

The Forensic Investigations Council (FIC) was created in 1995 by the
‘Washington State Legislature to oversee Forensic Laboratory Services Bureau that is part
of the Washington State Patrol. The Council is composed of twelve members
représenting county government, city legislative authority, private practice pathologists
and the Chief of the Washington State Patrol.

In 2006 and 2007 a number of problems and allegations of problems arose
regarding the work of a forensic scientist in the State Crime Laboratory and also
employees of the State Toxicology Laboratory. Dr. Barry Logan, the Director of the
Forensic Laboratory Services Bureau (FLSB) responded to these issues and a number of
audits were conducted to evaluate the services provided by the FLSB and examine the
procedures and polices that were in place. These matters were initially reported to the
FIC by Dr. Logan and the progression of the audits was passed on to the Council. In
addition, the Washington Association of Criminal Defense Lawyers (WACDL) and the
American -Civil Liberties Union (ACLU) both asked the FIC to investigate allegations
relating to the FLSB in October and November of 2007.

The Washington State Crime Laboratories and the Washington State Toxicology
Laboratory form the Forensic laboratory Services Bureau (FLSB) in the Washington
State Patrol. The Director of the FLSB was Dr. Ban'y Logan, who reports to the Chief of
the Washington State Patrol and the Forensic Investigations Council. The Crime
Laboratory System consists of seven laboratories throughout the State and conducts
forensic investigations on evidence secured by law enforcement in criminal cases. The
Toxicology Laboratory system consists of one laboratory in the State and conducts
festing as requested by County Coroners and medical examiners and law enforcement

| agencies and a'lso runs the Breath Testing Program. The FLSB has 198 employees and

eight laboratories.



Crime laboratory

The Crime Léboratory has a system of peer review for work done by the forensic
scientists prior to the issuance of laboratory reports. There are also levels of supervision
of these employees. During the ordinary course of peer and supervisory review of the
work of Forensic Scientist Evan Thompson, deficiencies were discovered. Due to
concerns he was placed on a work improvement program in April of 2006. During this
review process an error was discovered on Mr. Thomson’s work relating to bullet
traj;ctory analysis. Due to concern raised about this type of work by Mr. Thompson, he
was removed from bullet trajectory casework on October 2, 2006. As the review by
Crime Laboratory supervisofs took place, technical errors and violations of laboratory
operating procedures were discovered, and Mr. Thompson was removed from all
casework responsibilities on November 13, 2006. Mr. Thompson’s case files were
reviewed and irregularities were 'discovered, and then a focused casework review was
undertaken of Mr. Thompson’s work. During this process Mr, Thompson resigned from
the State Crime Laboratory effective April 6, 2007.

In order to fully examine Mr. Thompson’s work, Dr. Barry Logan contracted with
two independent fircarms examiners, Matthew Noedel, and Dwight Van Hom. They
were initially dirccted to examine 13 cases that Mr. Thompson had completed. Other
casework was also examined by the two examiners. Mr. Nodell reported that he
discovered work that was poorly organized and poorly documen;ed, but the conclusions
did not appear to be wrong,

During the pendency of this review an independent Forensic Consultant, Larry
Lorsbach of American Society of Crime Laboratory Directors/Laboratory Accreditation
Board (ASCLAD/LAB] was retained by the Washington State Patrol to audit the firearms
function of the Seattle, Spokane, and Tacofna Crime Laboratories. The audit findings
related to documentation of findings and for explaining why definite conclusions could
not be reached in some cases. These recommendations were reviewed and adopted by the
FLSB. The discovery and actions taken relating to Mr. Thompson, and the audit that was
conducted, showed that the firearms division of the Crime Laboratory was functioning

properly and appropriate safeguards were in place to identify work that was not up to the



standards that the lab requires. Once work quality was questioned, the employee was
taken off casework and his work was examined. The process worked well in this instance
and peer review and quality control issues were well positioned to insure that if work
product was not thorough and professional in nature, it would be observable and

remedied.

Problems in the State Toxicology Laboratory

In order to understand the problems that occurred in this section of the FLSB, that
became apparent in the month of July, 2007, it is important to review the annual audits as
well as the special audits conducted by the Washington State Patrol. As part of normal
procedure internal audits are conducted annually on the evidence system at the State
Toxicology Laboratory. In addition, independent audits were undertaken after
discovering problems with the certifications of simulator test solutions submitted by Lab
Manager Ann Marie Gordon relating to the Breath Test Program. The Risk Manégement
Diviston of the Washingtoﬁ State Patrol conducted an audit of the evidence system at the
State Toxicology Laboratory that was completed on September 4, 2007. This audit traced

prior audits that had been conducted on the evidence system since 2004.

Evidence Audit in 2004

In 2004 the audit revealed no evidence of theft, tampering, or misappropriation,
but outlined a number of findings. One of the major concems of this audit was the storage
of blood tubes and breakage due to freezing of the tubes. The audit also made findings
relating to documentation and the shortcomings of the lab in this area. There was no
destruction authorization documentation, no recording of discovery requests and no
retention schedule relating to records. Ms. Gordon, the lab manager indicated that she did
not have the time to follow the Toxicology Lab’s Standard Operating Procedure (SOP)
Manual relating to documenting disclosure requests. She stated that she would not be able
to do this in the future due a lack of staffing. The audit indicated that the Lab Manager
expressed frustration with the level of workload that the lab personnel had to deal with

while still complying with the paperwork requirements of the agency. There appeared to



be a shortage of personnel to accomplish the tasks the lab was directed to perform. The
audit findings were responded to by both Ms. Gordon and Dr. Barry Logan.

Evidence Audit in 2005
Another evidence audit was conducted in 2005 by the Washington State Patrol.
This audit specifically commended Ms. Gordon for the effort she had shown in

responding to the prior audit concerns. There were no major findings in this audit.

Evidence Audit in 2006 .
Another evidence audit was conducted by the Washington State Patrol in 2006

and there were no findings for this audit.

Evidence Audit in 2007 A
. Another evidence audit was completed by the Washington State Patro] in 2007 |
and there were no findings for this audit. The auditors commended Mr. Formosa for
managing the sizeable inventory stored by the lab. Reponses from the staff during this
audit showed that the recommendations from the prior audits had been ‘implemented. In

addition, staff had been added to assist in the evidence handling.’

Breath Testing Section
On March 15, 2007, the Washington State Patrol’s anonymous tip line received a
call which stated that the “Simulator solutions are being falsified as far as the
certification.” On March 23, 2007, Dr. Logan was given a copy of the message. He then
asked Ann Marie Gordon, the Toxicology Lab Manager to investigate the message.
Breath instruments used in the State of Washington are BAC DataMaster and BAC
- DataMaster CDM. These machines utilize a simulator solution during the initial phases of

the breath test to determine whether the breath test machine is accurately measuring

' It was apparent from this progression of evidence audits that lack of staffing in the Toxicology Lab was
one of the major reasons for problems maintaining the proper documentation of records that had been cited

earlier.



breath alcohol content. The external simulator solutions are prepared by the Toxicology
Laboratory analysts pursuant to protocols established the State Toxicologist. The process
of preparing and testing the solutions is called “certification.” No less than three analysts
must certify the simulator solution prior to its certification. The practice of the
Toxicology Lab was to have up to sixteen analysts certify the simulator solution, which
allowed all to testify if necessary on court cases. This was believed to be less intrusive to
the lab work processes, since more analysts were available for trial testimony.

Ms. Gordon and Mr. Formosa responded in writing to Dr. Logan’s request for an
investigation on April 11, 2007. They indicated that all data had been reviewed from
January 2007, through March, 2007, and all was found to be accurate. Ms. Gordon later
met with Dr. Logan and revealed that she had not been testing her simulator solutions and
had delegated this to another analyst. Dr. Logan told her that as the manager she should
not be testing the simulator solutions and asked her to cease doing this.

On July 9, 2007, the Washington State Patrol’s anonymous tip line received a
second call, which stated, “Ann Marie Gordon doesn’t really certify all those simulator
solutions. If you look in the file you’ll find a grammetigram with her name on it, but if
you also check over the years of where she really was on the days that those things were
certified you’ll find once in a while she was in DC or Alaska, or somewhere else. She had
somebody else do it and then she’ll sign the form that says, under penalty of perjury I
analyzed this. [f you don’t think that’s a big deal just think what Francisco Duarte would
think of that.” Dr. Logan met with Ms. Gordon after he received the second anonymous
message and told her that an investigation would be begun on this matter. Ms. Gordon
indicated that there was no need for an investigation since she had signed the documents.
She stated that Mr. Formosa had done her testing and she then signed the certification
forms. Dr. Logan initiated an internal affairs investigation and Ms. Gdrdon subsequently

resigned on July 20, 2007,

ASCLAD Audit Conducted by Michael Hurley
After these problems were brought to light, the Chief of the Washington State
Patrol demanded an audit of the operational and management practices of the Toxicology

Laboratory as they relate to the Breath Testing Program. This audit came under the Risk



Management section of the Washington State Patrol, but was contracted to an
independent evaluator, Michael Hurley, an assessor with the American Society of Crime
Laboratory Directors Consulting[ASCLAD]. 'This audit was conducted during
September, 2007. The procedures in place for the preparation and testing of simulator
solutions and an assessment of the calculation error on breath test results were major
areas in which Mr. Hurley concentrated his efforts. Mr. Hurley made a number of
findings in this audit relating to the operational and management practices of the breath
test program. He found that there was little communication between the Toxicology
Laboratory and the Breath Testing Program. He also found that the Toxicology
Laboratory management had not applied the same operational and quality control to the
Breath Testing Program that had been applied to other parts of the laboratory. In addftion,
breath testing functions had not been evaluated by external auditors and were not part of
the accreditation by ABFT. J

The Toxicology Laboratory ordinarily prepares two different types of solutions
for use in the breath testing machines: (1) The first is a 0.08 Simulator External Standard
Solution mentibned above; (2) The second is a Quality Assurance Solution used to verify

the accuracy and precision of the instruments. Both of these solution preparation

procedures require a minimum of three analysts to do the required testing to be certified.
However, in actual practice 12-16 analysts performed the tests in order to qualify all to
testify in court relating to the solutions. During the audit Mr. Hurley found a calibration
error on tests run on the breath test solutions. All of the tests were not calculated for the
total number of analysts testing the data. In regard to this problem Mr. Hurley stated the
following, “The laboratory policy did not create the problem, but the policy of having all
analysts do the testing for convenience of having more people to go to court contributed

to the subsequent, identified error.”

Mr. Hurley identified a number of findings during this audit. The Washington
State Patrol then provided a “Breath Test Audit Summary and Target Date Checklist”,
outlining agency action and steps to cure the problems that he found. The findings from

this audit and recommendations from Mr. Hurley were adopted by the Chief of the



Washington State Patrol-and almost all have been put into place. The remainder that have

not yet been completed have completion dates and will be finalized during this year.?

ABFT Data Quality Audit

An additional audit was conducted on October 24-26, 2007 by the Risk
Management Division of the Washington State Patrol to test the toxicology files signed
or co-signed by Manager Ann Marie Gordon for the period of time from July, 2005,
through June of 2007. The Risk Management Division contracted with the American
Board of Forensic Toxicology (ABFT) and auditors Dr. Graham Jones, and Dr. lain
Mclntyre as external auditors. In conducting this andit the auditors selected 300 cases at
random during the target time period that were signed or co-signed by Ann Marie
Gordon. During this review the auditors found ten files with reporting issues. Three cases
contained clear errors that should have béen noticed on review, but were not. Three cases
contained errors that fall into the category of “typographical® errors. Four of the
remaining ten cases had errors that were classified as “forensically significant.” Some of
these may be a matter of differing professional judgment rather than errors.

Drs. Mclntyre and Jones congratulated the Toxicology Laboratory and Ann Marie
Gordon for establishing two levels of report reviews, which is not done in other labs. The
audit report concluded with the statement that although the noted errors were unfortunate,
the reviews conductéd by Ms. Gordon were professionally done and appear to reflect

isolated oversights rather than unprofessional conduct.

Case Law Decisions

The problems associated with Ann Marie Gordon’s false certifications and also
the errors in the database and computations culminated in a number of court decisions

reiating to the admissibility of the breath test results in DUI prosecutions.

? See “Breath Test Audit Summary and Target Date Checklist” attached to this report as Appendix #1.



In Arntson v. Department of Licensing, [DOL case] the court admitted the breath

test results, but gave them no weight due to the problems associated with the actions of
Ms. Gordon and the culmination of errors dealing with the simulator solution. The action
to suspend Mr. Arntson’s driving privileges was dismissed.

In State v. Gilbert, et al [Skagit County cases), the court denied the motions to

dismiss the charges or suppress the breath test results, but was very critical of the

Toxicology Laboratory and Dr. Logan.
In State v. Lang, et al, [Snohomish County cases) the motion to suppress the

breath test result was granted due to Ms. Gordon’s actions.

In State v. Ahmach, et al, [Redmond cases] the court granted the motion to

suppress due to Ann Marie Gordon’s actions, and the errors committed by the lab
personnel. The case was very critical of the Toxicology Laboratory and Dr. Logan’s
supervision.
Efforts to Correct Problems Discovered
Crime Laboratory

The FLSB under the supervision of Dr. Barry Logan and the Washington State
Patrol has taken very thorough steps to examine and solve the problems in the Crime
Laboratory relating to Forensic Scientist Evan Thompson and in the Toxicology
* Laboratory relating to the Breath Test Program.

The crime laboratory peer review, quality control analysis and supcrvisioﬂ, were
all adequate to identify problems with a forensic scientist’s work and rectify them. This
was done in an open manner and was remedied. The systems worked in the way that was
intended when the checks and balances were put into place in the crime laboratory. In
order to fully understand the checks and balances instituted in the crime laboratory it is
important to review the audits that are done annually and also the creation of the
Standards and Accountability Section (SAS). In 2006 Dr. Logan decided that it was
important to create a section devoted to the demand for quality processes and to increase
the vigilance of forensic quality issues such as audits and accreditation oversight. This

section has been increased from one person to seven full time positions.
In order to insure compliance with ASCLAD/LAB Accreditation Criteria,

Washington State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and



Federal Requirements, many audits are required. The following are audits presently

conducted on the crime laboratories:

1.

2,

Four Quarterly Evidence Audits per year per laboratory
performed by the laboratory manager or designee;

One 100% Evidence Audit per year per laboratory performed by
the Washington State Patrol Risk Management Division;

One 10% Spot Evidence Audit per year per laboratory
performed by the Washington State Patro! Risk Management
Division;

Three Firearms Reference Collection Audits performed by the
SAS;

Six Controlled Substance Reference Collection Audits per year
performed by the SAS;

One Quality and Technical Audit per year per laboratory

- performed by the SAS;

Six alternating internal and/or External DNA and CODIS
Audits per year as required by the Federal FBI Guidelines; (Set
up by the SAS;

Yearly ASCLAD/LAB Assessments performed by each of the
seven laboratories and performed by the Laboratory Manager,
monitored by the SAS.

After each audit is completed the SAS completes a report and the Laboratory

Manager must file a response. This puts the focus on problems and their solutions. After

a solution is reached the SAS Section conducts follow ups to check and see how the

problem has been remedied. This program has changed the laboratory system from a

reactive 1o a proactive environment. In addition, the ASCLAD/LAB is converting from a

forensically nationallyvbased Legacy Accreditation Program to the International 1SO

Program based on ISO testing and calibration laboratory criteria. This change will more

than quadruple the essential accreditation criteria used, and is based on international

standards and applications. The current Legacy Accreditation Program has an external

assessment every five years, while ISO has a yearly assessment for the first five years and

then adjusted based on the laboratories record of success. This project is the

responsibility of the SAS and will result in a better laboratory system and product for the

laboratory users.



Toxicology Laboratory

The external and internal audits that were conducted on the Toxicology
Laboratory after the disclosure by Ms. Gordon of her false certifications, are certainly
indicative of how seriously the Chief of the Washington State Patrol viewed this problem.
In addition, after all of the audits, the Washington State Patro! and the FLSB have
adopted all of the audit findings, in an effort to prevent this from ever happening again
and to insure that checks and balances will be adequate to forestall this in the future.

In order to insure compliance with ABFT Accreditation Criteria, Washington
State Patrol Regulations, legal criteria, CALEA Accreditation Criteria and Federal
‘Requirements, many audits are required. The following are audits presently conducted on
the Toxicology Laboratory: A

1. Four Quarterly Evidence Audits per year performed by the laboratory
manager or designee;

2. One 100% Evidence Audit per year performed by the Washington
State Patrol Risk Management Division;

3. One 10% Spot Evidence Audit per year performed by the Washington
State Patrol Risk Management Division;’

4. One ABFT Accreditation Audit [The Toxicology Laboratory was
accredited last year and will go through a mid-year assessment this
year];

5. SAS Audit to insure the findings from the lat year’s audits .are being

implemented;
6. One evidence handling audit performed for the CALEA Accreditation.

After each audit is completed the laboratory manager must respond to any
findings and make certain that problems are remedied. In addition, the Toxicology
Laboratory is converting from ABFT Accreditation Program to the International ISO
Program based on ISO testing and calibration laboratory criteria. This change will more
than quadruple the essential accreditation criteria used, and is based on international

standards and applications. I1SO has a yearly assessment for the first five years and then is

adjusted based on the laboratories record of success.

Conclusion
It is extremely unfortunate that Toxicology Manager Gordon filed false

certifications on tests that were conducted by another analyst. The fact that this was done



by a high level laboratory employee ‘is repugnant and antithetical to the goals and
standards of the entire laboratory system. This was not a certification that was essential to
any part of the program and truly defies logic. This action has prevented the utilization of
breath test results in courts all over the State of Washington, and has raised a cloud of
doubt over the Toxicology Laboratory. The crime and toxicology laboratory employees
are a very dedicated, hard working, honest group of people and certainly did not deserve
to have the actions of two people affect the public perception of their work. Dr. Logan
has dedicated many years of his professional life to the goal of creating a laboratory
system that is dedicated to the most efﬁcient, well run, and ethical standards of forensic
science. Under his leadership the Crime Lab and Toxicology Laboratory systenis have
grown to attempt to meet the need in this State for such services, and to keep abreast of
the cutting edge technology in forensic science. The Toxicology Laboratory has doubled
in size under his leadership and has achieved national -accreditation. The crime
laboratories have greatly increased in size, are fully accredited and have placed a major
focus on DNA casework. The focus that Dr. Logan placed on quality assurance and the
creation of the SAS division will ensure high quality laboratory processes and results in
the future®

The Forensic Investigations Council makes the following recommendations for
the FLSB: | |

1. Adoptall of the findings of the audits conducted as set forth above.*

2. Appoint a State Toxicologist as a separate position from the FLSB Chief.’

3. Appoint a Laboratory Manager position for the Toxicology Laboratory.®

® We are not unmindful of the criticism of Dr. Logan by a number of judges in the above-cited opinions,
However, everyone who supervises a large number of employces, which does not include the afore-
mentioned judges, realizes that sometimes employees do not follow the rules, do not follow directives and
do not follow the Jaw. If this is done in a manner which is not readily apparent, the results can be
disastrous. That is exactly what happened here. The captain of the ship ultimately is always responsible, but
it does not mean that he was asleep at the helm or was complicit in the activities of the emplovee or
employees. Dr. Logan has built an extremely excelient crime Jaboratory and toxicology system in the State
of Washington. He has contributed more to the forensic laboratory systems than anyone in the State. His
vision and organizational ability will be felt in this system for years to come.

* This has been done by the Washington State Patrol and all will be effective by mid year, 2008.

’ The duties associated with the State Toxicologist and the Bureau Chief of the FLSB are too numerous for
one person to complete. [This recommendation has been completed and Ds. Fiona Couper was appointed as
the State Toxicologist effective on March 10, 2008].

® This position has been filled for the Statc Toxicology Laboratory and will provide support for the State -

Toxicologist.



4. Complete the ISO accreditation on both the Crime Laboratory System and the
- State Toxicology Laboratory System.

5. Expand the current Standards and Accountability Section to ensure vigilance
for quality processes and to conduct audits and oversee accreditation over
both the Crime Laboratories and the State Toxicology Laboratory.

6. Management of the crime laboratories and the toxicology laboratory should
constantly monitor the staffing levels to insure adequate staffing levels to
process the lab requests in & timely manner and to insure high quality,

thorough casework.

The problems described above that occurred in the Toxicology Laboratory cannot
~ overshadow the excellent, high quality forensic casework that has been completed day in
and day out by the employees of the Forensic Laboratory Services Bureau. The above

recommendations will ensure that these problems will not reoccur and will increase the

quality of the laboratory results.

/’DWW

David S. McEachran
Chairman FIC




APPENDIX 1

Typeof | Target . Completioﬂ
Audit | Date Action Step date
BTA 08/01/07 |Breath test attend training for naw program offered by ASCLD-LAB for accreditation done
imiiztor solut artification datab orm updated to i pesi
BTA 09/01:67 S :.u?‘. o 3olution certifi azdrase' orm updated to include date beside done
analysts name relects the date analyzed
pdate & develos procedur ; ing. ing. certi i i
BTA 10/05/57 U.Joz_u’a dev fj- orocedures for ?ref)ar ng testmg‘cevufymg, and conducting quam}/ done
X controf on simuator external soluticns and QA solutions
BTA 10/05/07 Quaitty a‘ssur?nce check periormed by breath test section on receipt of solution done
Recalulate results
BTA 10/05/07 |Documentaticn of apsolie ethanol wisimulator solution log done
BTA 10/05/07 rfangualgée swardardized to reduce any confusion about what documents are being done
referrad io
. Revisions to simuiator solution & QA procedures dated 10/5/07 and beyond, require
i : . : !
BTA 1070507 o be included n bateh file. done
BTA 10/05/07 (Validation of filemaker catabase Old file locked to prevent editing or tampering done
BTA 10105/07 4-sz—age process for review of analyticat data. Toxicology Supervisor assigned to done
oversed this process.
SSA 11/01/07 |Refrigeratorifreezer moved to vault, Evidence moved to vault each night. done
SSA 11/01/07 Seattle Crime Lab PEC assigned tc ToxLab 40% {ime. done
BTA 11/67/07 |Weekly traning sessions for Tox Staff ongoing
_ nasalvsts divi i imulator solution batches. 8- lyst
8TA 11/15/07 Anaql,s' s divided into 2 teams for simulator solution batches analysts done
performirg tests rather then 16
SS8A 11/22/07 |Save sample process assigned to Barry Fung. done
SSA 12/14/07 |Audit of 2005 Samples done
BTA 12/19/07 1Joint meeting between Tox staff & Breath test program staff done
SSA 01/01/08 |Seattle Crime Lab PEC = ToxLab PEC 100% done
SSA 01/01/08 jAccess to evidence vault limited to PEC & Supervisors only done
SSA 01/01/08 |Filemaker Pro instalied on evidence officers computers done
SSA 1//2008 [Relurn/disposal of evidence process for PCME & KCME done
SSA 172008 [Steering conwnittes meetings to start for returning ALL SAMPLES done




APPENDIX 1

Typeof | Target . Completion
Audit | Date Action Step date
SSA 02/01/08 lidentify conflicts between lab & agency policies done
SSGA 02/01/08 |Draft changes assigned tc PEC Linda Edwards & Susan Sabitlo done
SSA 02/01/08 2nd Toxl.ab PEC expected hire date done
SSA 02/01/08 |Assessmeni of CITE system before final decision on LIMS X done
SSA 02/01/08 Récommendations for improvement on save process done
Summary of the process used for calculating with mean and standard deviation -
4/ .
BTA 02/04/08 prepared by Breath Test pregram staff incoporate as an appendix in SOP done
SSA 02/15/08 Draft pohcy on state wide evidnce policy for Toxicology Laboratory due from steering done
committee
SSA 03/01/08 |2 PEC's responsible for receiving evidence, entering into evidence system, etc done
BTA 03/01/08 I?A ‘:Qmpl?;q‘! quartgiy external audits wili be developed by FLSB Standards and done
Acccuntability Section
BTA 04/01/08 {Technical work group to be formed by new Toxtat management staff
SSA 04/01/08 |Audit of 2006 & 2007 Samples in progress
BTA 07:01/08 |Application for accreditation ASCLD-LAB
BTA 07/01/08 tAdditional communication venues developed by Technical working group.
BTA 07/01/08 |Periodic internal audits on simulator solution program
.BTA 07/01/08 |Create new database w/individual passwords and audit capabiltes.
T i i elop | fi test: 14
BTA 07/01/08 |echp|cal group will develop intergrated SOP for all a;pects of breath test suppo
functions by lab
—
SSA 07/01/08 {Return of all evidence upon completion of analysis
L
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EXECUTIVE SUMMARY

At the direction of the Chief, the Risk Management Division conducted an audit of
the evidence system at the Washington State Patrol's Toxicology Laboratory in
Seattle. Fieldwork was conducted August 8-15, 2007.

Procedures, processes, operations, and organizational efficiencies regarding the
handling of evidence were examined to assess accuracy, compliance, and
effectiveness. |ssues were noted in the following areas:

1. Division Manual - A review of the division's Standard Operating
Procedure (SOP) manual revealed some policies, rules, or regulations
addressing the handling of property and evidence in conflict with
department policies. Prior recommendations were made by RMD
regarding these issues and can be found in attachment A.

2. Evidence Intake/Packaging, Storage, and Disposal — Approximately
sixteen different personne! process the intake and storage of evidence
and access the evidence vault on a continual basis. Incomplete records of
the “Saved Samples” freezer prevented accurate accounting of the
inventory. Timely disposal of evidence from adjudicated/closed cases did

not occur,

3. Case Files - Files were generally welt organized. Some inconsistencies in
documentation were noted.

4. Mandatory Audits — Neither the required audits of the “Saved Samples”
freezer, nor the quarterly audits, were performed. ,

5. Supervision — The Lab Manager performed the majority of tasks
associated with the disposal of evidence in addition to other duties
associated with the operation of the laboratory. Delegation of duties to the

Quality Lead Technician was limited.

SCoPE
The audit scope was to test the accounting of evidence held in the “Saved

Samples” freezer. Focusing on the handling and storage of evidence in the
evidence vault at the Toxicology Laboratory, the audit included an inventory of
contents held in the “Saved Sampies” freezer and a review of approximately
three hundred (300) case files for the years 2001-2007. Additionally, compliance

testing of records to all governing policies, rules, regulations, and statutory
reqatlirementa wace narfarmad Al iferme and nananunrk rracantad wora



thoroughly examined for compliance, accuracy, processing methods, and
accountability.

ACCOUNTABILITY OF EVIDENGE
Audit team members found it necessary to conduct an inventory of the “Saved

Samples” freezer. The auditors expanded portions of the existing evidence
database to include 700 non-recorded cases and added a descriptive field for all

items found within the freezer.

METHODOLOGY
The audit included a visual review of all paperwork and case files associated with

the handling of evidence. RCW and CALEA compliance/non-compliance was
determined through first-hand examination of supporting documents and

observation of personnef.
Fisldwork included a review of the division manual and select Toxicology Lab

computer databases, interviews of personnel, and a visual accounting of the
evidence stored in the “Saved Samples" freezer Fieldwork was completed on

August 15, 2007.

Audit findings are detailed on the following pages. Twelve recommendations
appear at the end of the write-up.



Audit Findings



Division Manual

Finding: Division manual “evidence storage area” procedures are in conflict with
department policies. Prior recommendations from RMD have not been

incorporated.

Description of Condition: The division manual does not restrict access to the
evidence storage area. Approximately sixteen people have unrestricted access

to the evidence vault at all times. Additionally, the *temporary storage” location
housing evidence recently delivered and awaiting initial analysis is not located in
the evidence vault. This refrigeratorffreszer is located in the work area utilized by
the scientists and is accessibie o anyone entering the Toxicology Laboratory.

At Dr. Logan’s request, RMD provided written recommendations for the division
manual in April 2005. The majority of RMD's recommendations were not
incarporated into the 2007 manual revisions.

Cause of Condition: Unknown.

Effect of Condition: The division manual provides standards regarding policy
and procedural requirements. When those of the division conflict with those of
the department, confusion emerges and non-standard practices develop. For
example, the evidence vault door, which is a keycard restricted entry, is often
“propped"” open with the use of an implement (an empty tube storage rack or a
container lid) placed between the door and the door jamb. During a previous
audit, the Quality Lead Technician was questioned about this practice. The
response provided was that the door was only propped open when a scientist
was working inside of the vault. This practice originated due to the warmth
caused by the seven freezers in the room. During this audit, team members
arrived and found the evidence vault door propped open with a bichazard
container lid. There was no one in the evidence vault and no scientists present
in the work areas adjacent to the vault. It is unknown how long the door was
propped open. Additionally, while the door was propped open, scientists entering
the vault did not swipe their keycards. Audit team members observed numerous
scientists entering the vault and removing evidence from the other freezers.
There was no record of the scientist’s entries on these occasions.

In Aprit 2005, Dr. Logan requested that RMD review proposed changes to the
Toxicology Laboratory Standard Operating Procedure {SOP) manual. A three

. page list of recommendations was forwarded to Dr. Logan. A review of the
manual indicated that the majority of the recommendations were not

incorporated.



At the start of the fieldwork portion of the audit (August 6, 2007), the audit team
posted a notice restricting access to the “Saved Samples® freezer. The notice
simply requested that personnel refrain from accessing or replacing items in the
“Saved Samples” freezer until the conclusion of the audit. Two days later
(August 8, 2007), the audit team observed that the bottom two shelves of the
“Saved Samples” freezer had been accessed and “straightened-up.” No :
explanation was offered or discovered as to why the notice was ignored.



Evidence Intake/Packaging, Storage, and Disposal

Finding: Access to the evidence vault area is restricted to authorized keycard
holders. The restriction is not enforced. The computer database record of the
“Saved Samples” freezer was found to be incomplete (it did not contain any
description of the.evidence held). Timely disposal of evidence from
adjudicated/closed cases has not occurred.

Description of Condition: Access to the evidence vault is restricted by a
keycard device. Approximately sixteen individuals have access to the evidence
vault. Additional personnel may access the vauit at any time when the evidence
vault door is propped open. Access to the scientist's work areas is also restricted
by keycard devices, but is also accessible by additional personnel. There is a
refrigerator/freezer appliance storing newly arrived evidence in preparation for
initial testing in this area. All evidence is not stored in the evidence vault. This is
a direct violation of both department policy and CALEA standards.

Responsibility for the “Saved Samples” computer database is shared and
assigned to one scientist at a time. The responsible individual is provided a copy
of the database from the previous individual responsible for maintaining it. If
errors occur, they are passed along as there is no validation of the accuracy of
the information when the database assignment changes. The database used at
the Toxicology Lab for the “Saved Samples® has no description field for the
evidence stored. It is not possible to determine what evidence is actually stored
in the freezer short of viewing it directly. Case files also contain a description of
the evidence items submitted, but file notations regarding movement of evidence
to the "Saved Samples” freezer is inconsistent. Validation is lacking.

A review of the case files revealed that timely disposal of evidence from
adjudicated/closed cases is not occurring. A number of files contained
documentation permitting the destruction of the evidence, or requesting a retum
of the samples provided, but the items were still stored in the “Saved Samples”
freezer. During this audit, no analysis of intake versus disposal was conducted
due to time constraints and inaccessibility of records - some of which could only

be accessed by the former lab manager's computer.

Cause of Condition: Failure of personnel to comply with written policies and
procedures. Failure of supervisor to access appropriate resources to ensure
authenticity of computer database information. Failure of supervisor to

delegate responsibilities.

. Effect of Condition: An environment developed that operates outside the
anidelines of tha Wachinatan Qtata Datrat A naniindahiliby 48 thn ahonin ~f




command was noticeably absent as was delegation of responsibilities from the
lab manager to Toxicology Lab personnel. Guidance in the form of written
policies and procedures address testing processes in evaluating evidence, but
minimal direction regarding chain-of-custody standards is provided.

The department is unnecessarily exposed to litigation due to insufficient
documentation and disregard for evidence handling policies and procedures.



Case Files

Finding: Documentation in case files is inconsistent.

Description of Condition: A review of the case files for "Saved Samples”
during the years 2001-2007 was conducted. Discrepancies were minor and took
the form of incomplete or missing notations and paperwork.

Cause of Condition: High rate of staff turnover combined with failure of
supervisor to provide adequate training and oversight to comply with established

policies and procedures.

Effect of Condition: Successful prosecution of cases is compromised. The
department is unnecessarily exposed to potential litigation.




Mandatory Audits

Finding: Mandatory audits are not being completed.

Description of Condition: The division manuai identifies an audit of the
evidence stored in the "Saved Samples” freezer. The audit is fo provide for a
95% confidence level with a +/-5% confidence interval. The lab manager
indicated in a memo to Dr. Logan-that she would have a 100% inventory of the
“Saved Samples” freezer completed by March 30, 2005. The audit concluded
that the annual audit of the saved samples did not occur at any time during the
last two years as the Toxicology Laboratory did not have a complete inventory of
the “Saved Samples” freezer from which to generate a report.

Quarterly audits were not conducted for the latter half of 2008, and no reports
have been received by RMD for 2007.

LCause of Condition: Failure to comply with established policies and procedures
requiring an annual audit of the “Saved Samples’ freezer.

Effect of Condition: Non-standard evidence handling procedures and
insufficient documentation to ensure the same jeopardizes operational

performance as weil as CALEA accreditation.



Supervision

Finding: Proper delegation of tasks by the lab manager did not occur.
Personnel are not held accountable for following departmental policies and

procedures.

Description of Condition: The lab manager had a very large staff to supervise
and voiced unwillingness to delegate tasks to employees that would “take them

away from their primary tasks.” As a result, disposal of evidence did not occur on
a regular basis and, when it did happen, appeared to coincide with that time

immediately before an audit.

Responsibility for completion of the Quarterly Audit was given to the Quality Lead
Technician. The lab manager did not hold the Quality Lead Technician
accountable for failure to complete and submit the quarterly audits.

Cause of Gondition: Failure of the lab manager to take appropriate corrective
action in a timely manner.

Effect of Condition: Non-standard evidence handling procedures and failure to
perform required audits jeopardizes operational performance as well as CALEA

accreditation. .




Recommendations

1. Immediate relocation to the evidence vault of the refrigeratorffreezer
housing incoming evidence.

2. Immediate temporary reassignment of one Property and Evidence
Custodian from the Seattle Crime Laboratory to oversee the movement of
evidence items in and out of the evidence vault for the Toxicology

Laboratory until additional personnel can be hired.

3. Immediate lockdown of the evidence vauit, thereby limiting access to the
Property and Evidence Custodian and Quality Lead Technician only.

4. Immediate 100% inventory of all evidence held both in the evidence vault
and at any other locations on the premises.

5. Establishment of a computer database system capable of tracking
evidence items and reporting their status.

6. Transfer of database tracking of saved samples responsibilities to the
Property and Evidence Custodian responsible for evidence handling for

the Toxicology Laboratory.

7. Disposal of alt evidence from adjudicated/closed cases.

8. Return of all samples submitted by the Pierce County Medical Examiner.

9. Addition of two Property and Evidence Custodians: one to oversee the
vault and a second to oversee the file room and all paperwork associated

with the evidence items. :

10.Re-evaluate the procedure/policy addressing the long-term storage of
evidence for other agencies.

11.Bring the Toxicology Laboratory’s SOP into compliance with department
evidence handling policies and procedures.

12.Copy thé RMD with respective quarterly audit reports.
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Destruction File Non-Compliant
Violation: RCW 40.14.160

No file was available for review
One (1) “Destruction Authorization Form” was found. Ms. Gordon indicated that she has

not had time to file it.

Recommendation: Review all files and follow prescribed procedures for destruction or
archiving as necessary. Develop and maintain a “Destruction Authorization” file.

Databases Non-Compliant

Violation: RCW 40.14.060,

A current listing of databases used at the Toxicology Lab was provided by Lmda Collins.

The list includes:
o Tox Database
¢ Discovery Excel (PD Tracking)
¢ Saving Samples Database

No databases were able to be audltcd for retention as no retention schedule has been
established.

Recommendation: Schedule immediately.

Disclosure Requests Non-Compliant

Violations: RCW 42.17.260
Reguiation Manual 6.01.040 Public Records Requests
CALEA 46.14,54.1.1,54.1.3, 82.1.1, 82.2.5.

Ms. Gordon refers to all records requests received by the Tox Lab as Discovery requests,
Under WSP Regulation, all such requests are all to be retained and tracked as disclosure
requests. Tox Lab’s SOP Manual indicates adherence to WSP regulations for disclosure,
Ms. Gordon indicated that that she didn’t have time to follow WSP policics and therefore

wouldn't be doing it.

° Redactions are being made without exemptions being explained to requestor.

» Not using WSP database for tracking — using excel spreadsheet.

¢ Not keeping requests in proper files, but rather in binders all together, or in
envelopes,

= No tracking # essigned.
Blood work requests are filed by the case #, BAC requests alphabeucally by the

requestor and/or date,



¢ No billing being done for non subpoenaed requests.

Recommendation: That the Bureau Director be informed of the gravity of these
matters and request 2 mitigation plan within thirty (30) days.

Performance Records (DOC Books) Non-Cempliant
Violations: Regulation Manua! 7.01,030, 15.00.030
CALEA 26.1.8,35.1.10, 35.1,13

¢ Nosigned SCAN logs were found in the files.

*  Two (2) of four (4) records reviewed contained materials past the retention
period.

«  One (1) Doc book was not transferred with employee when he transferred out of
the Tox Lab.

Recommendation: Review all DOC books for proper contents and take appropriate
inclusion or purging actions.

Case Files Non-Compliant

Violations: Regulation Manual 10.04.100.
CALEA 11.42,11.5.1, 11.5.2, 11.5.1, 11.6.4

Multiple sets of copies were found in the files,
Form numbers were present on only a few of the forms utilized.
Recommendation: Clarify and identify what documents are to be included in case files.

Ensure that.all forms utilized have been assigned a WSP form number.

TARSs Non-Compliant
Violation: TAR Manual

* TARs are stored in various places, with majority being stored in three-ring
binders.

» TARs are unsecured.
e January 1, 2000 to June 30, 2000 TARs werc discovered in an off-site storage

area.
+ Lopy of an original TAR found with an attached note that read: “Original at
HRD?"

Recommendation: Secure all TARS at one location at the respective employee's duty
station. Create and utilize consistent filing system, cither by date or employee.

.- Deleted: <#>Cne (1} TAR was fovnd

: i an cxpandable fike folder with cight (K)
Lo(hu anpkyces.§




Simulator Solution Logbooks Status: Non-Comphiant
Violation: Retention: Ten (10) years for m-house records. No copies of archived
files/records are to be kept locally. '

A random sample of the Simulator Solution Logbooks (records of guality control results |
for simulator solutions produced by the lab) dating from 1991 -1992, 1995-1997, and
2001-2003, were examined.

o Thirteen (13) years worth of records were found on file.

* All files examined were copies; no originals found. ’

* Ms. Gordon indicated that the originals were archived. This has not been
confirmed.

Recommendation: Originals files/records are to be retained for full retention period,
and then archived. Copies arc to be destroyed.

Email Status: Non-Compliant

Violation: Retention

Checked four (4 ) employee's email systems. All four (4 ) had emails on the server more
than a year old. Two (2) had emails 2-3 years old.

Recommendation: Review retention rules related to email and perform required
compliance-driven activity,

Visitor Book Compliant
Recommendation: There is a five (5) year retention requirement. Current visitor book is
a bound volume with multiple years of records. It contains pages which cannot be casily
removed for destruction, Therefore it is recommended that the lab use a binder with

removable pages, - :

Forensic Texicology Case Files
The technical content of the files prohibited the auditors from determining a measure of

accuracy for file contents.

Recommendation: A master list of required file components is to be prepared.




JOHN R. BATISTE

CHRISTINE O, GREGOIRE
Chief

Governor

STATE OF WASHINCTON
WASHINGTON STATE PATROL

General Administrative Building, PO -Box 42600 « Olympia, WA 98504.2600 « (360) 753-6540 » WWwW.wsp.wa.gov

February 12, 2008

Chief John R. Batiste
Washington State Patrol
PO Box 42601

Olympia WA 98504-2601

Dear Chief Batiste:

As of February 12, 2008, I am submitting my voluntary resignation from the exempt position of
Forensic Laboratory Services Bureau Director/State Toxicologist with the Washington State

Patrol. Iagree to officially resign from my employment with the Washington State Patro] on
April 30, 2008.

My last official day as the Forensic Laboratory Services Bureau Director/State Toxicologist will
be March 14, 2008. From March 14 through April 30, 2008, I will be available to answer any
operational questions and to respond to any subpoenas that may be served regarding the
Toxicology Lab. .




ISSUE PAPER PREPARED BY DR. BARRY LOGAN

This is 3 summary of the basis for the current legal challenges to simulator solutions
prepared by the State Toxicology Laboratory and used in the state’s evidential breath
testing program. Simulator solutions are alcohol and water mixtures used to calibrate

and check the calibration of evidential breath testing instruments.

fssue:
Foltowing the departure of the Toxicology Laboratory manager in July, ongoing records

" review in the State Toxicology Laboratory has uncovered errors in processes and data

that may impact breath test results in DUI cases.

Background:
in March 2007, WSP received an anonymous complaint alleging that “simulator

solutions were being falsified as far as certifications”. This complaint was assigned to
Ms. Ann Marie Gordon, fhe Toxicology Laboratqry manager to investigate. She
evaluated the issue by tasking the Quality Manager to audit the records through the
beginning of 2007 to ensure analytical data to support the results reported. The

simulator solution process was also discussed with staff, Neither analytical review nor

staff input revealed discrepancies.

At a follow up meeting with Ms. Gordon and Dr. Logan a few days later, she indicated
that she was delegating testing to one of her staff due to time constraints. It was
concluded her delegation of the testing was likely the behavior that was the subject of
the complaint, and she was directed to stop delegating that testing. There was no
expectation that she personally test simulator solutions in her capacity as laboratory

manager. She complied with that direction.



In July 2007, a second calf was received by WSP on the same subject containing more
specificity. In addition to delegating the testing of simulator solutions, the cbmplaint
alleged Ms. Gordon had been signing a declaration under penaity of perjury that she
had personally examined and tested the solutions. Affidavits from early 2007 posted on
the WSP web site were reviewed and confirmed the substance of the complaint. The

matter was referred to the WSP Office of Professional Standards (OPS). Htis important

to note that there is no evidence that results were being fabricated or falsified. All the
tests reported were being correctly performed, however the alleged misconduct was
that Ms. Gordon was taking credit in a sworn statement for having personally

performed the test;

The complaint and accompanying documentation was reviewed and a criminal
investigation to determine potential evidence of false swearing was initiated by the
WSP. Ms. Gordon resigned from the WSP on july 20, 2007 when notified that criminal

and administrative investigations would be conducted.

The WSP criminal investigation was completed and referred to the King County
_Prosecutor’s office for a charging decision. On September 20, the WSP was verbally

notified by King County that charges will not be filed due to the absence of intent on the

part of Ms. Gordon.

In July, exhaustive reviews of toxicology laboratory processes and procedures were
initiated. A review of calculations used to determine the average alcohol concentration
of the simulator solutions revealed an error in the programming of the database, which
omitted some of the test results from the average value. This calculation error occurred
on 33 batches of simulator solutions prepared and tested between August 2005 and July
2007. Analysis of the impact of the error identified a potential material impact on eigh;

breath tests conducted on one instrument in Spokane (out of ~70,000 tests statewide).



WSP immediately notified the prosecutor’s office and continues-the process of

contacting those individuals.

In early September an audit of the simulator solution process was initiated by WSP,
using an outside auditor. That report is expected to be delivered to the WSP in
Oétober. During the audit process, additional errors in the simulator solution database
records have been identified, including inconsistent dates, transcription and data entry
errors, and an error in the calculation of the standard deviation. The errors are mostly
clerical, or affect numbers in a mathematically insignificant way, but it may be argued
that they have legal significance. Some of the errors may affect the computed average
for some simulator solutions in the third or fourth decimal place. WSP is working to
secure independent experts review its process for identifying, reporting, and publishing

corrections of these errors.

At a Department of Licensing {DOL) hearing on September 10, 2007, incomplete
testimony and evidence concerning the above issues led to an adverse ruling for the ‘
state which may impact future license suspensions. Defense attorneys argued that
employees from the State Toxicology Lahorafory had committed perjury by signing
affidavits containing the calculation error result. Without any fegal representatibn for:

the state, these allegations were not rebutted.

Analysis:
The above deficiencies are traced to the following root causes:

1. Laboratory management and staff were overtaxed leading to inadequate
delegation of authority and accountability. A survey has identified that the
Washington State Toxicology Laboratory has a per FTE workload two to five

times that of similar state labs. Management focus was highly attuned to



customer needs, which were successful. However, this was not balanced with

attention to internal controls and agency policy compliance.

The Laboratory did not utilize an external process for evaluating the original

complaint regarding the certification of simulator solutions.

The simulator solution testing process was a legacy program which had grown in
scale and become overly complex due to the addition of staff {each solution

tested over seventy times) without any assessment of its liabilities or the need

for that complexity.

The process had been in place for over twenty years and had gone unchallenged,

leading to complacency. This in turn ted to under-emphasis of the significance of

the procedure during staff training.

The process was a peer-to-peer reporting process with no end point supervisory

or management review for accuracy.

Although the Toxicology Laboratory was accredited in 2005 by the American
Board of Forensic Toxicology (ABFT) — one of only 22 laboratories in the country
to be so accredited - the accreditation does not encompass the simulator

solution process so there had been no external review of procedures or risk.

Written laboratory procedures were not comprehensive, and were open to

varied interpretation by staff revealing management and training needs.

Washington State has a very aggressive and experienced DUl defense bar, which
shares resources, insight, and market issues and challenges around the state

leading to higher scrutiny than experienced in other states.



-9, Inconsistent communication between DOL and the WSP Toxicology Laboratory

has lead to incomplete information being provided at administrative hearings.
Remedies:
The following steps have been taken to address the root cause deficiencies.

1. Mr. Kevin Jones, Laboratory Accreditation Manager for the Crime Laboratory
Division has been assigned to manage the change process in the Toxicology
Laboratory. Mr. jones brings fifteen years of management and supervision in
the WSP to this role. He is an expert in 15O (Intemafional Organization of
Standards for Forensic Laboratories) standards and well acquainted with WSP

policies and regulations.
2. Mr. Jones’ priorities have been assigned as follows:

i) Pursue all means to restore public confidence in the Laboratbry and meet

stakehblder needs.

i) Work with WSP risk management to identify any remaining weaknesses

or deficiencies in the simulator solution process, and conduct any

necessary retraining.

i) Conduct the necessary notifications to prosecutors, defendants and the

courts through the WSP website and other means.

iv) Assess the external audit report, once available, and secure additional

auditing as necessary.



v) Re-establish and hire a full time state toxicologist (PhD, ABFT Certified) to

provide full-time, technical program oversight.

An assistant attorney general with special responsibility for toxicology issues is
being retained by the WSP to assist the Laboratory, the DOL and County

prosecutors in consistently addressing these issues.

Laboratory procedure will confinue to be scrutinized to identify changes and
improvements needed to clarify each individual’s role and the steps required.
Additional layers of validation, documentation and supervisory review are being

added to the simulator solution preparation and testing process.

The WSP will pursue ongoing discussions with the Forensic Investigations Council
for additional oversight of the laboratories and a consistent process for dealing

with complaints regarding quality or allegations of impropriety.

ASCLD-LAB International, an ISO based forensic accrediting body is establishing
accreditation standards for breath alcohol programs. WSP is participating in this
previously unavailable process and will take steps to become one of the first

accredited programs in the nation.

WSP has requested ABFT, the Laboratory’s accrediting body, to conduct a data
quality audit. This will be performed in October 2007.

WSP is seeking legistative funding to restore a full time state toxicologist and
additional staff to provide better technical management oversight of the

laboratory, reduce the risk of technical errors, and imprave the quality

standards.



Unrelated but linked events:

Ms. Gordon, the former Laboratory manager is also the individual who in 2004

- inadvertently destroyed the blood samples in the ongoing vehicular homicide
prosecution of Fredédck Russell in Whitman County. In that case the defense has
sought to impeach Ms. Gordon'’s credibility by invoking the recent allegations, making
the two events appear to be related when they are not. |

Also revealed in the Russell trial are internal WSP audit reports critical of the
Laboratory’s sampie handing and storage methods. The reports show procedures that
are out of compliance with WSP requirements, and describe inadequate documentation
of destruction of specimens, which were authorized to be destroyed. Audit
recommendations made to Ms. Gordon by the WSP auditor in 2005 for changes in

procedures-were not immediately implemented.

The WSP and the Toxicology Laboratory are committed to scientific excellence in
support of Washington’s evidential breath testing program, and are acutely aware of

the need for public confidence and accountability.
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SEATTLE POSTJINTELLIGENCER
ketp://seattiepi.nwsource.com/local/183203_crimelab23.html

Ovaerslght of crime-lab staff has often been lax

By RUTH TEICHROEB
SEATTLE POST-INTELLIGENCER REPORTER

A crime lab chemist snorts beroin on the job for months, stealing the drug from evidence he was testing.

A senior DNA snalyst lies to-a defense attomey, fearing his testing error wouid be used to undermine related features

& case against a suspected rapist. . - Crime tabs too behoiden to
s : ) ] . prosecutors, critics say

A foreasic scientist is accused of sloppy drug analysis, after a national watchdog group complains - Previously: "Shadow of

about his misleading court testimony. Doubt" special report

In all of these cases, mwnalchwksandbﬂmwsﬁﬂ&mmmfordoublceheckingwmkbmkcdown in one case. In another,
officials overlooked warning signs until faced with a crisis. And the work of discredited senior staffers was almost never audited, an
mvestigation by the Seattie Post-Intelligencer found, '

A close look at the Weshington State Patrol crime labs reveals a stressed systemn in which officials have been slow to deal with
misconduct by long-time employees ~ dating back to one of the first scientists hired more than 30 years ago.

Crime Isb officials say thesc are isolated incidents that don't reflect the high-quality work done by
their 120 employees on thousands of cascs a year, despite cascload and budget pressures.

'Esamﬂmtmsofhanﬁngﬁmnwmiﬁammuyingwdobwcr."said Barry Logan,
director of the State Patrol's Forensic Laboratory Services Bureau.

.Ashgieh:qnmdishonstfmmsicscimﬁst,mggmmdammcmcmwghyofmclegd
process, given the pivotal role the crime labs play in determining & suspect's guilt or innocence.

“Its only as good as the weakest link,” said Steven Benjamin, co-chairman of the forensic evidence Lopan says most of b forenaic
mmimeﬁxchmmﬂAssochﬁmofCriminalDe&nschwym."Whmahborawwhasm W;OMMNMM
Mudhhmﬂmmhumdmmadqwcm,mmmolehbmmeweakm Goses each year.

fink "

Amicwoftwodozcncﬁmelabdiscipli:myrecordsalsoraiscqmtionsabomthcpmfmiomﬁsm of some scientists on the state
paymll.ln‘ﬁxegastﬁveyeam,alabinsmwasuughtviewingpmmgraphymhisoﬁicewmpm,ahbnmagawasﬁmdfor
‘sexually harassing female co-workers and a DNA analyst was found sleeping on the job.

Crime labs are subject to minimal federal or state oversight. Even the last industry-led, voluntary accreditation review of Washington's
system, however, found problems in all seven labs in 1999,

The lack of government scrutiny has become a national issuc in the wake of high-profile scandals plaguing crime labs from Houston,
whucaboddyDNAwotkiedtoawmngfulconviction,mastringofpmblems at the FBI's pre-eminent facility in Quantico, Ve.

T‘?mmonﬂm‘ago.OfcgonmomcyﬂmndonMayﬁeldwasjaﬂedfortwoweeksasamatcrialwih:cssaﬁchBI fingerprint experts
mmakmlyhnkcdhnnlotbeMamhllMadridbombingsﬂmkﬂledelwople. i

Omﬂwoluocuons of Spanish investigators, three veteran FBI fingerprint examiners declared they had a 100 percent” match with
Mayfield ~ a claim scon proved to be false.

The casc not only prompted questions about the reliability of fingerprint evidence; it left people wondering whether experienced
forensic scicatists had lct biases cloud their judgment.

Ax‘:dh.lunoredcmctothe complaint that 100 many crime Iab staff see themselves as cops in white lab coats rather than objective

"X tried to conceal it’

A simple error on a DNA test would lead to the undoing of 16-year forensic scientist John Brown.
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Embarrassed by his mistake, Brown made a decision that would shatter his credibility and impugn the integrity of the entire system.

It began when Seattle police submitted vaginal swabs in an unsolved rape case to the state crime 1ab. Brown came up with 8 DNA
profile of a possible male suspect but didn't find a match the first time he searched the convicted-felon DNA databank in November
1997,

Daring an internal review, his boss, Don McLaren, noticed that Brown had missed one of the markers in the DNA test, Brown reran the
coueaploﬁlcmdpmducedamatchWiﬂJCmigBarﬁdd,thcn35,whobadservedﬁmeforburg1aryconvictions.

Brown issued a final report linking Barfield to the DNA profile, but made no mention of his first test.

"A mistake like this is like leaving fresh salmon on the counter and ... leaving your cat in the kitchen," Brown, 54, said recently,
speaking publicly for the first time.
'Imhasmhmmehmmthmthedefensewouldgaholdofmcdmwingthm'snomatchinthedatabasc, and
they'd prance around and say it proves the innocence of their client."”
l&abo&woyedhismdmﬁmgawmmpnaiceatﬂimﬁmgaccordmgw Brown and McLaren, but
one that comtradicted the legal system's basic tenet of full disclosure.

A few months later, in April 1998, Barficld's public defender, Stephanie Adraktas, grilled a nervous Brown about
dimepanciwinhishbnotcsdmﬁxgapm—tﬁalinwrview.
Byﬁm,ansaidhekncharﬁcldhadbecnwcuscdofaprcviousrape,andwanwdtohelpbolsterthecase. "I didn't want this
mistake to come up,” he told the P-L "So I tried to conceal it.”
Oneofﬂwfomdqsofﬁzelab‘sDNAsecﬁouahnostadecadcwﬁer,Bmwnhadtcst:'ﬁcdinziODNAcases.He'dteswdcvidcmein
300 DNA cases, according to his resume.

He said defense attorneys had begun personally attacking forensic scientists because they could no longer challenge irrefutable DNA
evidence in court. They wanted to "destroy him. " ‘

"The legal stuff was a battlefield,” he said.
DmhgtbsinwvicwwithAdmkm,Bmanasarﬁmevasive,ﬁm:liedabomﬂmc:dsnenccofthedmﬁrcpon.Asﬂlehom'sgmund

oa, Adrelctas extracted the truth, "Evu'ydefcnscmomcywamsmgoouthtmﬁngandtocapumaforensicscicnﬁstandlwasﬁzebjg
buck with a full rack " Brown would later tcll State Patrol investigators. '

M'SWMAM "I do find it disturbing and sad that someone whose job was 1o be objective and cvaluate evidence
fairty would do this,” she said. "It wasn't his role to decide if the charged person was guilty. That was up 1o a jury.”

To do damage control, King County Deputy Prosecutor Steven Fogg immediately sent the crucial DNA evidence to a private California
lab, which confirmed the match with Barfield.

At Barficld's trial two years Iater,Brovm,Wbohadjustbecnpmmotedtosupcrvisorofﬂlclabsystem'sDNApmgmm,admittedthat
ke'd lied about his first test,

Brown

The lab, in respoese, began limiting defense attorneys to two-hour time blocks during pre-trial interviews to case psychological
pressures on foreasic scientists.

x :cotgomg mit.dffend what John Brown did," said Logan, the crime labs chief. "He got into a difficult situation and made it worse by

Lab officials didn't audit Brown's other cases for problems after his resignation because his i " "
: audit ‘ - previous track record was "excell
Lugansasd.Tbcydldwrxt:apolwyreqmnngsuﬁ‘tokncpalldraﬁrcpom. i

"Tbelicve we have an excellent record in disciosing as much as we believe will be relevant,” Logan said.

AﬂuBatﬂeldwasoonvicwdofmpcandb , however, the court fined the 5000 i . .
Brown had been suspondad oot mm‘”ghfy er, the state $5,000 for failing to disclose memos revealing
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"A fine wes just an inadequate responsc to that,” Adraktas said. "If that's all an agency will suffer as a result of withholding information
in 2 serious case, what will prevent them from doing it again?"

" The crime labs’ habit of destroying erroneous draft reports was "chilling” and raises the possibility of wrongful convictions, she said,
Andraktas also questions why the agency waited two years to investigate Brown's conduct, even promoting him. She said she submitted
& transcript of Brown's false statements to the State Patrol's legal counsel soon after the interview.

Logan said ke didn't know about Brown's dishonesty until the trial, and isn't sure if anyone else did. Officials did know he'd destroyed
tbedmﬁmwﬁchwam‘tagainstpolicyatumﬁmc.logmsaidtheytookacﬁonassoonasBmanﬁﬁedtolying,

To&y,Brownhpmbhmmwhmhappcnedmmcmofdealmgnmhdcfmxawmeys—somethingpoliocagenciesdiscomt,
becsuse employees are expected to "handle this stuff."

"We were ﬁcingonamomhtybasispeoplewhowemtryingtodmvyounepmxtions,'l}mwnsaid"Tberewasnoawcptanceof
that "

Scientist falsified his report
Frmnthceaﬂimstdaysofﬂicstatcsyswm,crimelabomcialshxvcﬂoundmdaxmminginpmblem employces.

Qne giaring exampic is Donald K. Phillips, a forensic scientist hired in 1971 after a brief stint in the Scattle Police Department lab.
Phillips' skills were soon called into question, but those concerns had littlc cffect on what would be a 15-year career with the State
Putrol. :

"Ihcylethimﬂzrwghprobaﬁoncvcnthoughthcyknewhcwasamblun,"mlbdKaySwemey,aformerm‘melabqnaﬁty
assurance manager for the State Patrol. "Once you passed probation, it's very hard to be terminated.”

In Augost 1973, Phillips failed an 11-month trial run as a supervisor. His job evaluation, while praising his loyalty, cited poor
communication with fellow employees and "an inability to properly perceive the necessary approach” to casework. It recommended he
not be put.in charge of cases.

Ovuthennttwoyems,%inipswaspmmotedtwioc.Byl977,hewasmgu1arlycolleaﬁngevidcncc at major crime scenes. Four years
lm,homﬂwvisinghomichandmpecrimc-sminvsﬁgaﬁons.
khewﬂcchumthcmid-'wsthat?hﬂﬁpshmmsepmmdhisuedmﬁa!s.Onthe.wimessstand,he’dtcsﬁﬁcdmmﬂmnonoeto
havhgadnmiskymjor.lumﬁty,hchadumjondinmﬁwhm}scicnccat%io State University.
'Ijutdidn‘tteﬂﬂnemwhatkindofchen_ﬁsuy,"?hﬂlipssaidinamcm interview.

lnApni 1985.l.aboﬂicialsﬁmdPhiuipsformiscond1maﬁnrheﬁightcnedahotelmaidbyshowinghergmmmcczimescmcphm
mhsmanwhﬂcomoftownﬁwatrial.memaidﬁoldpolieesbefeamdbemightbcﬁ)chcnRiverKﬂler.

Phillipssaidhcwasmllyﬁmdforﬁlingtoomuchovcrtimc.Eightmonmslatcr,hewonanappeelandwasminstated.l,abofﬁcialsat
fiest restricted him to drug cases.

'Pﬁﬂipssa_id!tewas.qmiwdwhmhisboss,Swmy,wmhimbcolbm evidence at a Kitsap County crime scene on Sept.29, 1986,
Wmmgmmsabmnmpmcedmm Swmygnvehimﬁ)egmenli'ghttoscamhagaragewhacpoliccbelievcd
lﬁ-yymo!d Tracy Parker had been bludgeoned to death two weeks carlier, It would become a capital case, ultimately putting the killer
— Brien Keith Lord — behind bars for life.

. 8009 reported thatPhillips-had sprayed a claw hammer with too much of a chemical used to detect blood, preventing further
thi;ndmi&sdoinganythhagwmng. "Tomisday,lbelievemcrcwasenoughbloodtogdatyping.“

: mmlmblemwmwhi’mps'mimkzbmhismempnocomitupbydcnymghc'dspmyed the hammer - to the point of stating
real . point of
that in his lsb report, according to Sweency and State Patrot documents,

"He chose to falsify what he'd done. Ifhcwasgoingmdoﬂmmmc, his supervisor, I couldn't trust him," Sweeney said.
Whea the State Patro} launched an internal investigation, Phillips resigned in December 1986.

"Isﬁndmumabomit-llovodmclab,"saidPhillips,éS,W!mmovedtoOklahomaandsmnedabusiness—his OWD perennial
groenhouse. "] thought I'd be there forever.”
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Despite Phillips' turbulent history, lab officials did not audit any of the thousands of cases he'd handled, or review his testimony in more
than 50 cases.

Flaws on proficiency tests

Lab officials often point to proficiency tests as proof of forensic scientists' competence.

Crime lab workers must pass one test annually in each specialty to satisfy voluntary rules set by theAz_ncﬁm Socit:ty ofprin;c
Leboratory Directors’ Labortatory Accreditation Board. Staff know they're being tested, rather than having exams slipped in with regular
casework.

Tecoma leb forensic scientist Charles Vaughan took a routine proficiency cxam in September 1998, testing his ability to interpret
When accroditation inspectors visited the Tacoma lab in September 1999, they couldn't find any record of Vaughan's exam,

It s00n becams apparent that Vaughan's supervisor, Terry McAdam, had never reviewed the test — or realized that Yaughan failed to
cotrectly mstch alf of the footprints with the right shoe.

Vangtmnwaspdhdoﬂ'ﬂmﬁypeofcaseworkfmabotusixwedmmﬁlhccou}dredothcwst,pluspassanothcrcxmn.

IhsmewaaugiunbungledhispmﬁcieucytésgbemimkenlylinkedhaksfmmdatamlrstonCoumyburghrytoasuspect,
according to the suspect’s attomey, Richard Woodrow.

Woodrow seid he hired a private Scattle forensic scientist who concluded the hairs didn't match. The prosecutor dismissed the burglary
charge in September 1998. ,

During the lab system's last eccreditation, inspectors identified two other forensic scientists whose proficiency testing was not up to
date. They also noted that technicians doing DNA work for the convicted felon databank had never taken a proficiency test, although

that was not mandatory.
Since the last accreditation, scveral lab employces have made mistakes on proficiency tests, according to imternal lab documents,

lnthcpastyut.aﬁrurmséxaminarinSpokaneandoncinSeatﬂeboﬂJﬂlmkedm.'[heyearbefom,aSeaItlcforcnsicscientistfaijod
& shocprint exam.

Whea employees failama,thcy'mmkmoﬂ"cascworkunﬁlﬂlcycsnpassmoﬁwrmm. If problems persist, a supervisor monitors their
work or puts them on a work-improvement plan.

’ﬂwmkkbehgdmcbyhmnbchguﬁhmmbehgsmeﬁmesmakemisﬁk&g"hgmsaid
That docsa't reassure critics who say proficiency testing is already too easy.

"Hssucha hokcy test,” said Dan Krane, a biology professor at Wright State University in Ohio who runs a forensic consulting firm.
'Ilryaﬂdonutthemethneandusepﬁsﬁncmplwwhich aren't anything like casework.”

Whml’hiﬂipssaidhappenedintbeeady 1980s was cven worse.
“Bverybody would put their heads together and get the right answers,” he recalled. "We wanted to be right.”

Drug analyst under surveillance

?S&mm;l mﬁm raised co-workers' suspicions as far back as 1998. Yet twgo years would pass before the

Boazwmlockinguphisﬁlumhisdnwcrwhcnhcwnsn‘tathisdesk}{ca}sohwﬂ"loudsno' " coming from
Hoover's desk, Boaz would later tell State Patrol investigators. e e
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Whea Neilson confronted Hoover in September 2000, the 11-year employee claimed he was stashing heroin
for police to use in training drug-sniffing dogs. Neilson warned him to stop.

Two months later, Boaz and Northrop reiterated their suspicions and Neilson contacted the State Patrol to
report that Hoover might be stealing heroin from evidence.

The State Patrol immediately launched an internal investigation, installed a hidden video camera above
Hoover's desk and later questioned him.

Hoover confessed, saying be sniffed beroin in the lab to case chronic back pain.
"Idbu‘twamanythingbadtomﬂectonmc State Patrol," Hoover told investigators on Dec. 22, 2000. "I
found that if I sniff a Jittle bit of ... heroin once in a while, it makes the pain go away where I can sleep at
night.”

Sachomish County prosecutors charged him with one count of tampering with evidence and one count of
- official misconduct, both misdemeanors. Felony charges weren't filed because no heroin was found in Hoover's possession.

- Boover resigned, picaded guilty to the charges and received an 11-month jail sentence in November 2001. The scandal led to the
d&nimlofhmdmdsofpmdh:gdmgmhlSmbomish,lsland,Skagit,Whatcom,Jeﬂ‘crsonandClallamwumics.'IhcstamCom
of Appeals also overturned convictions in two drug cases because Hoover had tested the evidence.

"He stands by his test results,” said Hoover's former attoraey, Stephen Garvey. " suspect juries would have still convicted.”
The State Patrol did its best to minimize the damage, cmphasizing that "the system worked” because lab employees turned Hoover in.

Asbdmmedelayhinv&sﬁyﬁngﬂoovc:’swspiciwsbcbavior,Logunsaidheandoﬁ:elshavemought long and hard about what
.miﬁhavaledtowﬁw&tacﬁonmdmnowmmlikelytoweﬂ:cmdﬁags:"’I‘hcywueseeingth&mingsand they never wanted
.mpmtwomdtwommaboutsomooncwhowasacollcaguemdaﬁicmt"

Officizl concedes safeguards lax

'I'thmPatrollabmﬁampwreviewashsprbmrysafeguardformtchingmistakes.Labnobmandreportsforcvcrycasemustbe
mmmdbyatlustoaeoﬂmfmmsicscienﬁstbefmtbeingmlused.

While effective to & point, peer review has its linits.
Intespersonal conflicts get played out during reviews. Overloaded scientists do only cursory looks. Errors are missed due to
inexperience.

A troubling breakdown in that system came to light during an internal audit of the work of Spokane forensic scientist Arpold Melnikoff.

Labﬁa‘alsdwidedtoreviewhisworkaﬁarMclnikoﬁ‘wasmxsedofhelpmgmongfhﬂyconviﬂaMontanamanOf based on
mbak—mmlysiswmthedidforthatm‘slabinmcl%m. e

'IhcAprﬂZOMauditwcaminedIOOochlnikoﬂ“sfelonym'ugcaswdaﬁngbackfourycarsmdfoundmub]in i

: ' : 100 of g flaws in 30,
mMmﬁﬁcmdmm substances to mistskes in documentation. The report described MchnikofFs
drug-analysis work as "sloppy™ and “built around speed and short-cuts.”

Mahikoﬁ‘,wbohadbocnonpaidlawesitmNovember‘2002,com¢stedevcryﬁndingintheaudiLlnawrittcnrebxmal, he
wrode that he'd never failed @ proficiency test or had a negative performance review in his 14-year employment.

And bep?x:‘t:d out that eve.z'y drug casc he'd analyzed had passed peer review: "If there was a ‘problem,’ it was a statewide labomog
;hc Sm Pa:;l ﬁn:d Meinikoff in March, saying his 1990 testimony in a Montana rape trial had mémmined his credibility. Melnikoff
Logan conceded that MelnikofFs case l:cvealed employees had become lax about peer review, especially when dealing with a difficult
:-wukum . ql:sp::‘l,llc doing peer review were only taking him on on the major errors,” said Logan, who now requires supervisors to

What's really nceded 15 mon? rigorous science, said Edward Blake, a California forensic scientist whose work has belped free dozens of

'Ihisism@u&ionlike'PmOK,you’nOK,’"Blakesaid.
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Lab workers violate conduct code
Maral integrity and honesty are key qualities for crime lab employees whose work will help convict or exonerate suspects.

Job applicants take lie-detector tests that include questions about illegal drug use. One- third of applicants are disqualified because
they've smoked marijuans in the previous three years.
Oneebired,erhnelabscicnﬁstsaresupposedmfoﬂowﬂmSmmPatrol's.codcofwnductBmovume!mﬁvcmzs ofﬁ:.::mhavc
been disciplined for violating those rules: Complaints included everything from arguing with co-workers or leaving & loaded rifle
propped against a workbench to lying about trave! and releasing confidential documents to a family member.

One-third of the scientists received a written reprimand. Others were suspended briefly or counscled. Seven were fired, afthough one of
Tinothy Nishimura, then manager of the Marygville lab, was fired in September 2000 for misconduct, including sexual harassment of
femals employees dating beck to 1991, according to State Patrol documents.

N‘mhmmapwbdbisﬁrh:g,andwaszcinszawdwiﬁxbackpayiannbzooz.Hewasdcmowdmadocumem-examinerjobinﬂlc
Sesitle lob. He refused comment for this story.

In enother case, Kevin Fortney, supervisor in the Spokane 1sb, was investigated in December 2000 for cruising Intemet pom sites at
work. Fortney edmitted his bebavior and was suspended for two days. He has since been promoted to manager of that lab. Fortney
didn't respond to requests for comment.

Crime labs scem hard-pressed to find scientists who are not only well-educated but can analyze complex cases, said Blake, the
Califoraia expert. "Just because they can extract DNA doesn't mean they can think through problems,” he said.

The most common problem isn't testing errors but incorrect interpretation of the data, said Ray Grimsbo, a Portland forensic scientist
who rums & private lab. o

'Il'swhaﬂhcydowiththcmsultsthatgctsthaninmtrouble,"saidGrimsbo,atn-ibmingthatto!ackofexperienccoramgancc.

Pushing evidence too far is what some critics say happened when former Seattle crime lab manager Mike Grubb testified in 2
- Vaacouver, Wash., murder case.

Grubb told the court an earprint found at the scene in 1994 likely belonged to the accused, David Kunze. An expert from the
Netheriands went fisther, mtifyingdmtﬂ:cearpﬁmms definitely left by Kunze's left ear.

The carprint evidence convinced a jury, who convicted Kunze in July 1997 of aggravated murder in the beating death of his ex-wife's
M.Kmmmmdmﬁf;inpﬁm :

'ﬁfo years later, the Court of Appeals overturned Kunze's conviction, criticizing the earprint testimony as "not generally accepted as
relisble in the relevant scientific community.”

'hwasjmkscieuoc,"saidJoanemmewm,Kmmc’samomcy.szcwassetfrecinZOOIaﬁcraseomdh’ialendcdinanﬁstrial.

hwagl‘ttbeﬁrsttimcanappealscomhadmkmisswwi&: Grubb's conclusions. His testimony in 2 1994 rape-murder trial, in which
hcchmedbewulddeemminetbeagcofsanmfomdinﬂ:cbodyofd;etoenagevictim,wascriticizzd,as scientifically unsound.

(hnbbmdsbdﬁndhiscomlusionsinbotheasu,sayingbebasedhisﬁndingsonyearsofnmaiencesnd forensic studies.
'W@gm@yw“nwnhmﬂxe bounds of reasonableness,” said Grubb, who left the lab in 1998 to run the San Diego Police
Department crime iab,

Experts say reforms needed

Smca'iﬁmbclicvcahostofrcformsmnwded,includingweedingomincom tent or dishonest crime lab ! and requirin
mare rigorous outside reviews. Pe ‘ pIeyess = ¢

Washington's crime labs are inspected once every five years to retain volumary accreditation. During the last review, in September
1999,aﬂofd)chbsiniﬁanyfcushonofmccdngkzysmdards,meordsshow.

;;Wchcdprobl@mgingﬁommﬁcimcytmtsﬂmtwmmupmdmmanunlockedcvidmﬁm.'Ihoseprobluﬁswere

s“dm They didn't come up with anything that they felt was a problem with the aualitv of the work "



- _T ———pe 8 1A VE R LA, mmwramaex.asp?pwc‘b&t%hnp://s

Failingtomeavohmmysmudards,howcvu,isamdﬂagbecanseaccmditxﬁonisdombyfonnercrimelabinsidmwhosetﬁ)cba:
- low, experts say.

"t's an old boys' network," said Willism C. Thompson, a criminology and law professor at the University of California-Irvine. "It's the
absolute bare bones that's needed 1o run a lab. It isn't the best scientific work that can be done.”

"The lsbs have manufactured credentials for themselves,” said Blake, who won't accredit his California lab. "1f you bave people who
are willing to manufacture credentials, what else are they making up?”

Unlike most critics, Frederick Whitchurst has been on the other side.
Whitehurst, an sttorney and former FBI explosives expert, weat public in 1995 zbout flaws in that Iab,
Be now heads the non-profit Forensic Justice Project.

While he favors requiring the nation's crime labs to undergo independent audits, he also remermbers what it was like to have a two-year
becldog of cases on his desk. ‘

He hasn't forgotten the frustration of trying to do his best in the face of unrelenting demand.
"Iheycan‘tgobukandcheck’lhm‘snotimc,ﬁrm'snomoncy,” he said. "... And they will fall to the pressures.”

P-1 reporter Ruth Teichroeb can be reached at 206-448-8175 or ruthteichroeb@seatilepi.com
. © 1998-2088 Seattle Post-Intelligencer
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State Forensics Council Asked to Investigate Crime Lab

Leaders of a statewide legal organization today asked the state's Forensic
Investigations Council to investigate alleged negligence or misconduct by the
Washington State Patrol's crime laboratory system. The request comes in the
wake of several incidents that point to systematic problems in the operations of the

state’s forensics lab.

“We want to ensure that innacent people are not imprisoned, and that people who
have committed crimes are brought to justice. Accurate forensic work is essential
to the fair administration of the law,” said Bill Bowman, president-elect of the
Washington State Association of Criminal Defense Lawyers (WACDL).

In a letter to the Forensics investigations Council, Bowman and current WACDL
president Kevin Curtis urged it to examine problems stemming from several serious
allegations about crime laboratory operations that have come to light:

= that toxicology lab manager Ann Marie Gordon gave assurances that she had
tested guality assurance solutions used for breath testing when in fact she had

not conducted such testing;

» that recordkeeping and data analysis was severely deficient during Gordon's
tenure (Gordon resigned on July 20, 2007, after allegations of misconduct were

made public); and

»  that ballistics analyst Evan Thompson provided misleading and unfounded
testimony in an unknown number of cases;

The Forensic Investigations Council is responsible for locking into allegations of |
serious negligence or misconduct in forensic work relating to crimes. WACDL
leaders requested that the council investigate and issue a public report on the
causes of the alleged problems; make recommendations for corrective actions,
including changes in crime laboratory protocols; and evaluate the effectiveness and
completeness of any internal investigations conducted by the State Patrol.

“The public became aware of deficiencies in the forensic lab only because a
whistleblower came forward. An independent body needs to look into the situation,
so that we can minimize the possibility of forensic investigation errors in the future,”

said Kevin Curtis.

The Washington Association of Criminal Defense Lawyers was formed to improve
the quality and administration of justice. A professional bar association founded in
1987, WACDL has over 1000 members - private criminal defense lawyers, public .
defenders, and related professionals committed to preserving fairness and
promoting a rational and humane criminal justice system.

—-END--
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Scandal at the state’s DU! lab has defendants lathered

By Bob Geballe

SR be state’s 10xicology tab has & bead-
B  achc worthy of a three-day binge.
It af started when Ann Mare
Gordon, manager of the’ labocato-
1y —~whosc purpose is to provide the
' techno)og)cal clont behind -the state’s DUL
laws—got caught falsifying verifications of
breath-test equipment.

“l cali it ‘Ann Moarie Gordon and the
Temmple of Perjury,™ says Kenneth Fornabai, an
Auburm lawyer and president of the Washington
Foundation for Criminal Justice, an organiza-
tion of DUI lawyers. “It represents a depar-
ture from integrity so profound that you can't
believe anything about the Jab”

SUSTINS TDUTCH POTAORAPHY

The Washington Association of Criminal
Defense Lawyers sent 2 letter to the stale
Forensics Council asking for an investigation

. into the conduct of the entire State Patrol
taxicology and criminal laboratory program,
and saying that negligence or misconduct at
the 1abs “has substantially affected the intcg-
nty of forensics results in Washington state”

Gordon resigned-last sumimer after 3 whis-
ticblower in the lab reported that the was
signiog certificates saying she had calibrated

breath-testing units for use in the field when
she actually hadn't performed the calibrations
In fact, someone c¢he in the lab had run the
tests The whistieblower told the State Patrol
about the tituation in March 2007. However,
it took two manths for the State Patyo! 10
ackmowledge the problem publicly, anzouac-
ing ‘it was witbdrawing sll the cerlifications
done by Gordon. )

It was 2 shocking revelation for attorneys
involved in DUI defense, who say it calls into
question the outcome of perhaps thousands
of cases.

“We beard sbout it m June, when the
State Patrol Web site said they wese pulling
afl the eentifications (or breath-test units” says
Fornabai. The accuracy of breath tests is crv-
cial, he sayx, because miniscule diffesences in

-measured bjlood-alcobol levels can bave large

legal consequences “If it's a first offense and
your blood zjoobdl is over 0.15, there ate more
stvere penatties than under 0.15. For example,
right aow, [ have a client whose blood ajechol
was measured at 0.151.°

The vepercussions are ‘rippling across the
state. The state Department of Licensing reis-
stated Licenses for nearly 40 people arvested
oa suspicion of drunk driving, then decided
the courts were better prepared to bandle the
remaining onslaught of cases. Defense attor-
neys in DUI cases are asking for the dismiss-
als of cases, or the suppression of breath- and
blood-test data. And several countics have
been conducting bearings to decide how to
handle the coatesicd cases

Cevevif 3‘1182!’?1'3 ‘i{{ifg County thFew

ocut breath tests in their courtrooms and
said they wouldn't accept any readings again
until the state improves the lab's procedures.
The Snohomish County District Court also
suppressed about 40 breath tests In Skagit
County, judges refused to dismiss 51 DUI

»

'Foub[e m the East |

&he entire state is dealmg

i S}:the Coumy
sd&; also lnYON~

¢ urt-Jugdge :
' saa&‘Tn a’spbkexman-kewew article.
—-Bob Geballe
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We focus on one area of the law:
.DUI defense.

Washington's strict DU lavvscanrtaveade»astaﬁng
effect on lives, even for first-time offenders.
That's why anyone accused of a pu needs the
mast tenacious and innovative defense lawyer
around. They need a defense team that explores
every avenue and relentlessly pursues every
option. Al Fox Bowman Duarte, we've successfully
defended thousands of DUJ cases. And our eight
lawyers have accumulated more than 100 years
of DU litigation experience. Fox Bowman Duarte.
Put your clients in the best of hands. Ours. To
find out more visit foxbowmanduarte.com. -

Fox >BOWMAN > DUARTE

The nation's tpughest DU faws demand the toughest DU! lawyers.
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SPECIAL FOCUS
CRIMINAL DEFENSE AND DUI/DWI LAW

“It represents q departure from
integrity so profound that you can't

believe anything about the lab”
~Auburn attorney Kenneth Fornabai

cases but castigated thy Lab agd
its director, Br. Barry Logan.

. The uproar doesa’ end
With the falsified documents
Defease attoraeys are unbappy
that King County Prosecutor
Dan Saterberg has declined to

prosecute Gordon. Gordon, who

resigned oo July 20, acknowl-
edged that she sigaed cenificates
for tests sbe hadn't rus, accord-
‘ing 10 documents released by
the State Parvol. She could have
faced legal sanctions, but q state.
ment released by Satterberg's
office said there was “little to
be accomplished by any criminal

- prosecution™ because “the pablic
has not suffered any harm.*

" Not 50, says Jon Foz, with Fox
Bowman Duarte's Belevoe office.
“The prosecuting attorneys are
understating this because of the
magnitude of the problem,” he says
“Allowing the prosecutor to make
this decision i a conflict of inter-
€st. But it's clear 10 us that it's an
incredible injustice. The charging

decicinn el dana oo L

The breath-test issue comes on
top- of several other instances of
questionable performance at stue
aime labt In April, State Patwol
forensic scientist Evan Thompsen
resigned over guestions of poor
documentation. Thompson had
provided crucial testimony @
more than 1,000 cases since 1999,

That’s aot all. Francisceo
Duarte, ajso with Fox Bowmay
Duarte, war the lead attorney
for Fred Russell, cogvicted i
a drunk-driving accident i
Eastern Washingeon that sesuls
ed in the deaths of theee col.
lege students During that tria,
it came to Jight that vials cop-
taining blood from Russell were

Jon Fox thinks prosecutors
are ketting the lab
4 manager off too easy,

destroyed at the lab before the
trial. “There was complete diste-
gaud of proper handling of blood
tests,” Duarte says.

Gordon, who was in charge of
the vials, resigned before testifying
at the trial.

As these cases work their way
through various courts, the fall-

ey ity Y
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Forensic Toxicology ™
410 North 21* Street, Colorado Springs, CO 80904
Phone: (719)636-1100 e Fax: (719)636-1993 o  Web-site: www.abft.org

July 23, 2007

Barry K. Logan, Ph.D., D-ABFT
Washington State Patrol

Forensic Laboratory Services Bureau
2203 Airport Way South, Suite 360
Seattle, Washington 98134-2027

Dear Dr. Logan:  Review of May 10/11, 2007 Iuspection Report

Our review of the report of your recent inspection is complete. While the report reflects largely satisfactory
performance, three issues were raised that require your attention prior to reaccreditation being grantad.

E-17 (E) was answered “no”, with the comment that the laboratory director (Dr. Logan) docs not dircctly sign off

on proficiency test reports “in real time”. The PT result forms should be reviewed and signed by the laborstory
director shortly after receipt. It is recognized that QA staff prepare surnmary reports for. periedic review by Dr.
Logan. However, there were one or two instances that arose during the previous mid-cycle review that indicated - _
not all PT deficiencies were being addressed with corrective action in a timely manner. Please indicate the actions
that have been or will be, taken to address these concerns.

G-7 (E) was answered “yes”, but with a comment that the current guidelines in the SOP do not always make it clear
what the criteria were for deciding, for quantitative GC/MS/NP assays, which calibration should be accepted, or
how to proceed if both curves meet acceptability but the quantitative values from each differ significantly (e.g. by
more than x% from each other). It was also felt that guidance should be given on action to be taken when the
mtercept of the graph deviated substantially from the origin. The inspection team did note that overall, the quality
of data was good, but that additional guidance would help both the less experienced analysts, and the forensic
defensibility of the work. Please indicate the actions that have been or will be, taken to address these concerns.

G-15 (E) was answered “no”. The main concern was that, in postmortem cases, some unconfirmed EMIT
cannabinoid results were reported “pos” on the final report without an approptiate comment. We understand that
this has been addressed by addition of a comment near the bottom of the report, Please confirm that the comment
is used now and provide an example (if not already sent). ' '

Please address the first two jtems within 60 days of receipt of this letter. Do not hesitate to contact me if you have
any questions, or if you feel we have misunderstood any of the issues raised. Evidence of corrective action should

be sent directly to me.

[ will forward a copy of the inspection report separately. You are encouraged to address the “non-esseatial”
deficiencies. Thank you for your interest in the ABFT Accreditation Program.

Graham R. Jones, Ph.D., DABFT
Chair, ABFT Accreditation Commitiee

The American Board of Forensic Toxicology is accredited by the Forensic Specialties Accreditation Board,



STATE OF WASHINGTON

WASHINGTON STATE PATROL
FORENSIC LABORATORY SERVICES BUREAU _
2203 Airport Way South, Suite 360+Seattle, Washington 98134-2027 (206 262-6000+ FAX (206) 262-6018

July 26, 2007

Graham R. Jones, Ph.D., DABFT
Chair, ABFT Accreditation Committee
c/o Office of the Chief Medical Examiner
7007 - 116 Street,

Edmonton, Alberta

Canada T6H 5R8

Dear Dr. Jones:

This is fo follow up on our telephone conversation of July 20, 2007, in which |
notified you that Ann Marie Gordon had resigned her position as Toxicology Laboratory
Manager. | informed you that Ms. Gordon had resigned and there was an ongoing
investigation into her certification of breath alcohol simulator solutions. We discussed
that the simulator solution process was outside of the scope of accreditation by ABFT,
and not an accreditation issue.

Ms. Gordon played a major role in the Laboratory as manager and was the
principal signatory on many of the case reports issued. Untl her position is filled, these -
reports will be signed by me, Jayne Thatcher, and by designated supervisors.

Please let me know if ABFT needs any further information at this time.

I am in receipt of your inspection follow up letter and will respond within the 60
day window. '

32y J4 Logan, Ph.D., DABFT
saghington State Toxicologist

BKL:Kj



Page 1 of 2

Simpson, Melissa (WSP)

From: Logan, Bamy (WSP)
Sent: Sunday, August 19, 2007 12:14 PM
To: Simpson, Melissa (WSP)

Subject: FW: ABFT
Importance: High

From: Sorenson, Don (WSP)

Sent: Friday, August 17, 2007 1:38 PM

To: Logan, Barry (WSP)

Cc: Jones, Kevin (WSP); Graham Jones (Graham.Jones@gov.ab.ca); Beckley, Paul (WSP); Batiste, John (WSP)
Subject: RE: ABFT ,

Importance: High

Barry,
At your request, Dr. Jones and | discussed the matter this afternoon and agree that this audit will provide value to

the FSLB and be welcomed by our stakeholders. Anticipated dates for fieldwork are Octaber 25-26, 2007. WAll
you be handling the contracting process? Also, please let me know how you envision RMD’s additional
involvement so that | can plan accordingly. Thanks!

Don

From: Logan, Barry (WSP)

Sent: Thursday, August 16, 2007 9:03 AM

To: Sorenson, Don (WSP)

Cc: Jones, Kevin (WSP): Graham Jones (Graham Jones@gov.ab.ca); Beckley, Paul (WSP)

Subject: ABFT

Don; Here are some updates.

I have been keeping ABFT (our accredtting board) notified about what's going on in the Tox
Lab. Their accreditation program does not cover the simulator solution aspects of the lab’s
activities, only the blood and tissue testing. However, in the interests of openness, and since
AMG was signing our reports, I've discussed inviting them in to do a data audit of cases that
Ann signed out, to verify the completeness of the review. They are willing to do that, but
probably not until October. '

We already had an inspection in June where the lab data was reviewed and no problems with
the quality of the review were identified. But this would provide additional reassurance to our

customers and the public.

Could you please contact Dr. Graham Jones (780) 427-4887 who chairs the jaboratory
accreditation program at ABFT to discuss this further?

Thanks
BKL
(Graham; Don Sorenson heads our agency's risk management division.)
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BarryK Logan PhD, DARFT

Washington State Toxicologist

Director, Forensic Laboratory Services Bureau
Washington State Patrol

2203 Airport Way S.

Seattie WA 98134

ph: (206) 262 6000
fx. (206) 262 6018
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Simpson, Melissa (WSP)

From: Logan, Barry (WSP)

Sent:  Sunday, August 19, 2007 12:14 PM
To: ‘Simpson, Melissa (WSP)

Subject: FW: ABFT response

From: Graham Jones [mailto:Graham.Jones@gov.ab.cd]
Sent: Monday, August 13, 2007 4:44 PM

To: Logan, Barry (WSP)

Subject: RE: ABFT response

Barry:

if you get a chance, can you give me call sometime morrow (Tuesday)? The ABFT Executive is having a brief
conference call Wednesday aftemoon to discuss how to respond to the lawyers that have asked for information ()
think Yale copied you on their request). However, | mainly wanted to chat briefly to you about what, if any
tnvestigation the WSP will be made into Ann Marie's conduct in the ab. My concern is not specifically with the
breath alcohol program (which is currently not within the scope of the ABFT accreditation), but whether there are
broader issues we (i.e. ABFT) should be concerned with. These comments are made from a ‘global” perspective
and do not refiect any specific concems Iiwe have.

I should be in soon after 7.30 Pacific time. -Our switchboard is open until 3.30 pm (PST), although | can arrange
to take a call later if necessary. :

Thanks Barny,
Graham

Graham R. Jones, Ph.D.

Chief Toxicologist

_ Office of the Chief Medical Examiner
7007 - 116 Street NW

Edmonton, Alberta

Canada T6H SRS

Phone: (780) 427-4987

Fax: (780) 422-1265

From: Barry.Logan@wsp.wa.gov [mailto:Bamry.Logan@wsp.wa.gov]
Sent: Monday, August 13, 2007 4:45 PM

To: Graham Jones

Subject: ABFT respanse

Graham; Can you give me your own take on the attached draft which is attempting to address
the issue of which quantitative results to report when we have several. If it looks like we're on
track, | have some more editing to do but are close to submitting a formal response. if 'm not
addressing the issue you were raising let me know.

Thanks much

BKL

I Quantitative Results Reporting
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1. Many drugs are quantified during initial drug screening by GCMS/NPD, and then again during
confirmation/quantitation by special methods (GCMS-SIM, LCMS, LCMSQQQ, for various drugs
including methamphetamine, benzodiazepines, fentanyl, cocaine and metabolites and opiates). This may
result in several quantitative results for a given drug which are reportable (i.e. calibration acceptable,
controls accepted, etc). :

2. In any event, the result reported from any assay shall have met the individual assay requirements for
chromatography, ion ratio, spectral comparison, lincarity, linear range, and control performance, and shall
be subject to the established limits of detection and limits of quantitation for that assay.

3. Subject to the above requircments, the analyst shall make the determination regarding which
quantitative result to report, based on the following considerations.

~ &, The calibration curve fit (R2 value) should be greater than 0.990 for the reportable compound. Curves with
higher R2 values are genemlly preferable.

b. An assay with a curve which goes closer to the origin may be preferred over one with substantial deviation,
subject to the additional considerations listed in this section. A

c. Linear calibration curves are preferred over quadratic curves. However, some compounds have calibration
curves that are non-linear and it is acceptable to report compounds from & quadratic calibration curve. However,
if a quadratic calibration curve is used, the reported value should quantitate within the range of the acceptable
calibrators, and the upper calibrator serves as the limit of guantitation.

d. If 8 calibrator is dropped in the same concentration range as the compound in a case, it is preferable to use one
of the other available methods to quantitate the sample.

c. Chromatography (including: signal-to-noise ratios, co-eluting corﬁpomds, ‘instrument performance, and method
limitations) should be considered when evaluating methods.

f. An analyst may preferentially select a method in which they performed the testing, over & method in which a
peer performed testing when the quality of both tests is similar. This facilitates testimony by requiring anly one

" analyst in court.

g. In some instances, it may be preferable to select a method with a lower limit of detection (LOD) and/or
quantitation (LOQ), even if the lincarity is poorer, in order that a compound can be reported quantitatively.

CHLECCO DI OO EOLICHCHIILCHEPCICD

Barmy K Logan FhD, DABFT

Washington State Toxicologist

Director, Forensic Laboratory Services Bureau
Washington State Patrol .

2203 Airport Way S.

Seattle WA 98134

ph: (206) 262 6000
e (206) 262 6018
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This email and any files transmitted with it are confidential and intended solely for the use of the _
individual or entity to whom they are addressed. If you have received this email in error please notify
the system manager. This message contains confidential information and is intended only for the ‘
individual named. If you arc not the named addressee you should not disseminate, distribute or copy this
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*OR IMMEDIATE RELEASE

BADLY FRAGMENTED' FORENSIC SCIENCE SYSTEM NEEDS OVERHAUL;
ZVIDENCE TO SUPPORT RELIABILITY OF MANY TECHNIQUES IS LACKING

NASHINGTON ~ A congressionally mandated report from the Nationat Research Council finds serious deficiencies in the nation's
orensic science system and calls for major reforms and new research, Rigorous and mandatory certification programs for forensic
scientists are currently lacking, the report says, as are strong standards and protocols for analyzing and reporting on evidence. And
here is a dearth of peer-reviewed, published studies establishing the scientific bases and reliabiiity of many forensic methods.
Moreover, many forensic science labs are underfunded, understaffed, and have no effective oversight.

-arensic evidence is often offered in criminal prosecutions and civil litigation to support conciusions about individualization — in other
words, to "match” a piece of evidence to a particular person, weapon, or other source. But with the exception of nuclear DNA
inalysis, the report says, no forensic method has been rigorously shown able to consistently, and with a high degree of certainty,
Jemonstrate a connection between evidence and a specific individual or source. Non-DNA forensic disciplines have important roles,
out many need substantial research to validate basic premises and techniques, assess limitations, and discem the sources and
nagnitude of error, said the committee that wrote the report. Even methods that are too imprecise to identify a specific individual can
wovide valuable information and help narrow the range of possible suspects or sources.

Retiable forensic evidence increases the ability of law enforcement officials to identify those who commit crimes, and it protects
nocent people from being convicted of crimes they didn't commit," said committee co-chair Harry T. Edwards, senior circuit judge

nd chief judge emeritus of the U.S. Court of Appeals for the District of Columbia Circuit, "Because it is clear that judicial review aione
fill not cure the infirmities of the forensic science community, there is a tremendous need for the forensic science community to
nprove.”

trong leadership is needed to adopt and promote an aggressive, long-term agenda to strengthen forensic science, the report says.

o achieve this end, the report strongly urges Congress to establish a new, independent National Institute of Forensic Science o lead
rsearch efforts, establish and enforce standards for forensic science professionals and laboratories, and oversee edycation

iandards. "Much research is needed not only to evaluate the reliability and accuracy of current forensic methods but also 1a Innovate
nd develop them further,” said committee co-chair Constantine Gatsonis, professor of biostatistics and director of the Center for
tatistical Sciences at Brown University. “An organized and well-supported research enterprise is a key requirement for carrying this
Jt."

> ensure the efficacy of the work done by forensic scientists and other practitioners in the field, public forensic science laboratories
1ould be made independent from or autonomous within police departments and prosecutors’ offices, the report says. This would
low labs to set their own budget priorities and resolve any cultural pressures caused by the differing missions of forensic science
bs and law enforcement agencies.

e report offers no judgment about past convictions or pending cases, and it offers no view as to whether the courts should reassess
ises that already have been tried. Rather, the report describes and analyzes the current situation in the forensic science community
1d makes recommendations for the future.

IRTIFICATION AND ACCREDITATION SHOULD BE MANDATORY

any professionals in the forensic science community and the madical examiner system have worked for years to achieve excellence
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1 their fields, aiming_to follow high ethical norms, develop sound professional standards, and ensure accurate results in their practice.
lut there are great disparities among existing forensic science operations in federal, state, and local law enforcement agencies. The
lisparities appear in funding, access to analytical instruments, and availability of skilled and well-trained personnel; and in certification,
iccreditation, and oversight. This has left the forensic science system fragmented and the quality of practice uneven. Except in a few
tates, forensic laboratonies are not required to meet high standards for quality assurance, nor are practitioners required to be

ertified. These shortcomings pose a threat to the quality and credibility of forensic science practice and its service to the justice
ystem, concluded the committee. ’

-ertification should be mandatory for forensic science professionals, the report says. Among the steps Tequired for certification
hould be written examinations, supervised practice, proficiency testing, and adherence to a code of ethics. Accreditation for
iboratories should be required as well. Labs should establish guality-control procedures designed to ensure that best practices are
dllowed, confirm the continued validity and reliability of procedures, and identify mistakes, fraud, and bias, the report says.

setting standards for certification and accreditation should be one of the responsibilities of the new National Institute of Forensic
wcience recommended in the report. The institute should work with the National Institute of Standards and Technology, govemment
ind private labs, Scientific Working Groups, and other partners to develop protocols and best practices for forensic analysis, which
hould inform the standards.

isting data suggest that forensic laboratories are underfunded and understaffed, which contributes to case backlogs and makés it
ard for laboratories to do as much as they could to inform investigations and avoid errors, the report says. Additional resources will
"€ necessary to create a high-quality, self-correcting forensic science system. :

VIDENCE BASE OFTEN SPARSE, VARIES AMONG DISCIPLINES

luclear DNA analysis has been subjected to more scrutiny than any other forensic discipline, with extensive experimentation and
alidation performed prior to its use in investigations. This is not the case with most other forensic science methods, which have
wvolved piecemeal in response to law enforcement needs, and which have never been strongly supported by federal research or
losely scrutinized by the scientific community.

\s a result, there has been litile rigorous research to investigate how accurately and reliably many forensic science disciplines can do
rhat they purport to be able to do. In terms of a scientific basis, the disciplines based on biological or chemical analysis, such ag
axicology and fiber analysis, generally hold an edge over fields based on subjective interpretation by experts, such as fingerprint and
roimark analysis. And there are variations within-the latter group; for example, there is more availabie research and protocols for
ngerprint analysis than for bitemarks.

luclear DNA analysis enjoys a pre-eminent position not only because ths chances of a faise positive are minuscule, but also because
16 likelihood of such errors is quantifiable, the report notes. Studies have been conducted on the amount of genetic vanation among
wdividuals, so an examiner can state in numerical terms the chances that a declared match is wrong. In contrast, for many other
wensic disciplines — such as fingerprint and toolmark analysis — no studies have been conducted of large populations to determine
ow many sources might share the same or similar features. For every forensic science method, resutlts should indicate the level of
ncertainty in the measurements made, and studies should be conducted that enable these values to be estimated, the report says.

nere is some evidence that fingerprints are unique to each person, and it is plausible that carefut analysis could accurately discemn
hether two prints have a common source, the report says. However, claims that these analyses have zero-error rates are not
ausible; uniqueness does not guarantee that two individuals' prints are always sufficiently different that they could not be confused,
r example. Studies should accumulate data on how much a person's fingerprints vary from impression to impression, as well as the
:gree to which fingerprints vary across a population. With this kind of research, examiners could begin to attach confidence fimits to
nclusions about whether a print is linked to a particular person.

sciplines that are too imprecise to identify an individual may still be able to provide accurate and useful informat,i_gr_y:p help narow
e pool of possible suspects, weapons, or other sources, the report says. For example, the committee found no evndgncg that )
croscopic hair analysis can reliably associate a hair with a specific individual, but noted that the technique may provide information

at either inctudes or excludes a subpopuiation.

addition to investigating the limits of the techniques themselves, studies should also examine sources and rates of human error, the
sart says. As part of this effort, more research should be done on "contextua! bias,” which occurs when the resuits of forensic
alysis are influenced by an examiner's knowledge about the suspect's background or an investigator's knowiedge'of a case. One
wdy found that fingerprint examiners did not always agree even with their own past conclusions when the same evidence was
:sented in a different context.

JURT TESTIMONY SHOULD BE GROUNDED IN SCIENCE, ACKNOWLEDGE UNCERTAINTIES

e committee was not asked to determine whether analysis from particular forensic science methods should be admissible in court,
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nd did not do so. However, it concluded that the courts cannot cure the ills of the forensic science community. “The partisan
dversarial system used in the courts to determine the admissibility of forensic science evidence is often inadequate o the task,"said |
dwards. "And because the judicial system embodies a case-by-case adjudicatory approach, the courts are not well-suited to i
ddress the systemic problems in many of the forensic science disciplines.” :

he committee also concluded that two criteria should guide the law's admission of and reliance upon forensic evidence in criminal
ials: the extent to which the forensic science discipline Is founded on a reliable scientific methodology that lets it accurately analyze
vidence and report findings; and the extent to which the discipline relies on human interpretation that could be tainted by emor, bias,
r the absence of sound procedures and performance standards, ‘

he report points out the critical need to standardize and clarify the terms used by forensic science experts who testify in court about
e results of investigations. The words commonly used — such as "match.” "consistent with,” and “cannot be excluded as the source
P — are not well-defined or used consistently, despite the great impact they have on how juries and judges perceive evidence.

+ addition, any testimony stemming from forensic science laboratory reparts must clearly describe the limits of the analysls; currently, i
ilure to acknowledge uncertainty in findings is common. The simple reality is that interpretation of forensic evidence is not infaliible - -
quite the contrary, said the committee. Exonerations from DNA testing have shown the potential danger of giving undue weight to
vidence and testimony derived from imperfect testing and analysis.

TRONG, INDEPENDENT LEADERSHIP NEEDED

he existing forensic science enterprise lacks the necessary govemance structure to move beyond its weaknesses, the report says.
he recommended new National institute of Forensic Science could take on its tasks in a manner that is as objective and free of bias
s possible — one with the authority and resources to implement a fresh agenda designed to address the problems found by the
xmmittee. The institute should have a full-time administrator and an advisory board with expertise in research and education, the
wensic science disciplines, physical and life sciences, and measurements.and standards, among other fields.

he committee caréfully considered whether such a governing body could be established within an existing agency, and determined
1at it could not. There is little doubt that some existing federal entities are too wedded to the current forensic science community,
hich is deficient in too many respects. And existing agencies have failed to pursue a sirong research agenda to confirm the
ridentiary reliability of methodologies used in a number of forensic science disciplines. -

'e report was sponsored by the National Institute of Justice at the request of Congress. The National Academy of Sdiences, National
sademy of Engineering, Institute of Medicine, and National Research Council make up the National Academies. They are private,
mprofit institutions that provide science, technology, and health policy advice under a congressional charter. The Research Coundil i
e principal operating agency of the National Academy of Sciences and the National Academy of Engineering. A committee roster
liows.

pies of STRENGTHENING FORENSIC SCIENCE IN THE UNITED STATES: A PATH FORWARD -are avallable from the National |
ademies Press; tel. 202-334-3313 or 1-800-624-6242 or on the Internet at HTTP/AWWWW NAP.EDU. Reporters may obtain a copy
m the Office of News and Public Information (contacts listed above). In addition, a podcast of the public briefing held to release this
on is available at H‘TTPJ/NATIONAL—ACADEMtES.ORG/PODCAST.

# #
his news release and report are a\;anable at HTTPJ//NATIONAL-ACADEMIES.ORG ]

TIONAL RESEARCH COUNCIL
ision on Policy and Global Affairs
mmittee on Science, Technology, and Law

MMITTEE ON IDENTIFYING THE NEEDS OF THE FORENSIC SCIENCE COMMUNITY

RRY T. EDWARDS (CO-CHAIR)

sior Circuit Judge and Chief Judge Emeritus

.. Court of Appeals for the District of Columbia Circuit
shington, D.C,



Guth, Dinah 4 M P

Ty

Tor Olson, Pauis
Subject: RE: Retirement
Priority. High

{ can attach this e-mail to his IOC indicating his intention 1o retire and just change the date. However, do we pay
him through 5 p.m. on 7/31/00? He will be cashed out on his annual leave and entitled to 1/4 of his sick leave on

VEBA.

Our regulation manual states an employee with five or more years of service will receive a laser plague and a
certificate for the spouse. Because the Tox Lab people came to us on 7/1/99, based on Legisiative action, am |
fo order the plaques for Glenn or not? '

From: Olson, Paula

To: Guth, Dinah

Subject: FW: Retirement

Date: Tuesday, August 01, 2000 8:57AM

Priority: High
Dinah: Please see the e-mail below. Do we need anything else from Glenn, or is this e-mai! enough. Also, what
needs to be done about leave, etc.? Thank you!

From: Logan, Barry

To: Olson, Pauls (HRDPO)

Subject: FW: Retirement

Date: Monday, July 31, 2000 7:52PM

Paula; Glenn Case was involved in an argument with some coworkers last Friday. He behaved inappropriately
responding angrily to a minor scheduling conflict. | counseled him on this and told him his response was
unacceptable. He feit aggrieved but we parted amicably. He came in this morning and told his supervisor was
he was retiring today, cleaned out his desk and left. Where do we go from here?

BKL

—0Original Message—
From: OCasey8@aol.com [mailto:OCasey8@aol.com)
Sent: Monday, Juiy 31, 2000 2:38 PM

To: blogan@wsp.wa.gov

Subject: RE: Retirement

Bamy
| am retired. Could you tell Beth so | can cash out my vacation and sick

leave. :
Gienn

Page 1



IN THE DISTRICT COURT OF THE STATE OF WASHINGTON
IN AND FOR TIIE COUNTY OF MASON

STATE OF WASHINGTON,

Plaintiff,
V8.

Benson-Schreiber, Joseph
Biue, Katherine
Brocious, Lisa M.
Casey, Neil Andrew
Clark, Christopher L.
Farringion, Andrew '
(ireen, Athena

Histo, Lawrence W.'
Kemp, Marvin
T.chman, Brisn
Luckman, Clinton C.
"Lund, Robb R.
Manning, Lucas
Moore, (erald

Ogg, Reece C.
Piumrmer, Debra
Rancouri, Allen
Randall, Thomas
Seaman, Melody
Smith, John Henry Il
Smith, Kevin
Temple, Paul Allen
Ycaman, Kyle

Delendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-

Ce03710

(0631027

C603895

C631155

C6033356

551505

CR}0720

C603945

CR09974

506035

C631905 Court’s Ruling Re:
C631705 BAC Motion
C603747

CH31079

C603988

C603885

C631039

2631563 :
(551273 and C631901
C631043

631444

C631037

C631767



Thesc maters having been heard in open court on March 31,2008, argament prescnted by Ted
Vask, Attorney, on behall of all defendants joincd in the motion and Tim Higgs. Deputy
Prosectitor on behalf of the State of Washington. Attorneys James (tazon, Bruce Finlay, Jeanettc
Boothe, Linda Callahan, Wade Samuelson, George Stecle were also present for part or all of the
hearing, Mairy defendants formally walved their prescnce.

‘I'he court having considered motions and briefs and exhibits filed by each party and transcripts
and exhibits from State v, Alunach, et al, King County District Court No. 0627621, ct al; State
v. Sharon K. Gilbert, Skagit County District Court, No. (100669127 and Fric Amtson v. State of

Washington, Depariment of Licensing Hearing.

Rod Gultberg, 1he State’s expert withess testified x these proceedings that he has a Yack of
confidence in breath tests which involved QAP (guality assurance procedure) and field solutions
prior to and including solution number 07025 duc to the various errors which have becn testificd
(o in several hearings, said transcripts having becn incorporated into these proceedings by
agreement of the parties. Rod Gullberg was a Sargent in the breath test section of the Washington
State Patrol for over twenty years and more recently has served as a research analyst with the
Washington State Patrol Breath Alcchol Test Section as a civilian cmployce.

Ordinarily, the court would agrec with the State’s position that wherein there 1§ a disputc as to
the accuracy of the breath test, the issue would be one for the jury to decide. However, the
multiplicily of errors in reporting dala, the flagrant falsification of certifications by the head of
(he breath test section (Ann Marie Gordon) and collusion by next in charge (Hdward Formosa),

* crrors in the computer program/software, emors in documentation, lack of documentation and
various violations of the Stale Toxicologist’s Protocols lead the court to the same conclusion that
Rod Gullberg has arrived al. There is a lack of confidence in the accuracy in the breath tests
involving QAP and Field solutions prior to solution number 07025. This does not mean that all
test results are inherently suspect. It should also be noted (hat although the term “discarded dala”
has been used, there is no evidence that actual data or lest results of the solutions in question
were discarded or destroved. The term “discarded data” refers to “outliers” or test results which
were not utilized in calculating the mcan (average) of test resulls. 'urtber, there is no evidence
that the underlying testing of the solutions, or the results thereof, were falsified or tampered with

in any way.

Many of the errors result in a lower reading than the actual test would have been had the
solufions been correct. The vast majority of the readings appear to be accurate on a stale wide
fevel. However, at this time, as 1o the cases pending hofore thig court which have been joined for
fhe motion heard on March 31, 2008, it iy the court’s conclusion that the cvidence relabing to the
breath tests which arc directly rclated to instruments utilizing QAP and or field solutions 07025

or lowet arc unrejiable.

The court is not persuaded by the defense argument that the Washington State Toxicology Lab
must comply with standards set by other agencics, Therc was significant discussion rcgarding the
use of weighted mean vs. arithmetic mean in determining the average of the solutions and when
to discard outlicr results in calculations. The legislature empowered the Washington State



Toxicologist to make these determinations, not the courts and not other agencies.

[n so far as it appears that cach of the cases joined in this motion are impacted by the use of
solutions 07025 or prior in either the QAP or the field solution, the breath test is suppressed. [t
appears from the State’s exhibits, the last QAP on the BAC instruments in question utilized
solutions prior to 07025. If this is in etror, the State is invited to show the court the updated

report in the exhibits.

Dated this L (2 day of April, 2008

gc'phen Grecr, Judge Pro Tem
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INTEROFFICE COMMURNICATION

“Barry K Logan, PhD, Director, FLSB

FROM: Edward J. Formoso, Quality Assurance Manager
Ann Marie Gordon, MS, Laboratory Manager
Washington State Toxicology Laboratory

SUBJECT:  Simulator Solution

"DATE: April 11, 2007

o '

1. We met and discussed the process for preparation and certification of the
simulator solutions. We found the current process to be well defined in the SOP

and no changes are necessary.

Mr. Formoso reviewed all of the data from January 2007 through March 2007,
and found all data to be accurate, The actual chromatographic data was
compared to the data that has been entered into our computer system. No errors
were found. The only discrepancy found was one control printout which was
misfiled in the wrong folder; however the data was entered correctly. This
occurred because four solutions were analyzed on the same day by the same

analyst.

3. In a laboratory meeting on April 11, 2007 at 1 pm, the simulator solution protocol
- was reviewed. The main focus was to use care when entering data into the
computer system. There is no reason to modify our protocol at this time.

4. Finally, this laboratory has prepared simulator solutions.for over 20 years. No
solution has ever left this laboratory with an incorrect concentration.




\ V STATE PATROL-00C

07/11407 WED 14:33 FAX 360 664 06863

1

~ file you’ll find a grammat

WASHINGTON STATE PATROL — J ULY, 2007

MGONDAY, JULY 9, 2007, 7:26 PM

MESSAGE #2606

"t really certify all those simulator solutions. If you look in the
igram with her name on it, but if you also check over the years
of whete she really was on the days that those things were certified you’ll find once in a
while she was in DC or Alaska, or somewhers else: She had somebody else do it and
then she’ll sign the forms that says, under penalty of perjury I analyzed this. If you don’t

Ann Marie Gordon doesn

think that’s a big deal just think what Francisco Duarte would think of that.

- END OF MESSAGE

900z
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Simpson, Melissa (WSP)

From: Logan, Barry (WSP)
Sent:  Sunday, August 19, 2007 12:14 PM

To: Simpson, Melissa (WSP)
Subject: FW: ABFT
B . L]

- Fram: Logan, Barry (WSP)

Sent: Thursday, August 16, 2007 9:03 AM

" To:.Sorenson, Don (WSP)

Cc: Jones, Kevin (WSP); Graham Jones (Graham Jones@gov.ab.ca); Beckley, Paul (WSP)
Subject: ABFT

‘Don; Here are some updates.

"I have been keeping ABFT (our accrediting board) notn" ed about what's going on in the Tox
Lab. Their accreditation program does not cover the simulator solution aspects of the lab’s

activities, only the blood and tissue testing. However, in the interests of openness, and since
AMG was signing our reports, ['ve discussed inviting them in to do a data audit of cases that

Ann signed out, to verify the completeness of the review. They are erlmg to do that, but

probably not until October.

We already had an inspection in June where the lab data was reviewed and no problems with
the quality of the review were identified. But thls would provide additional reassurance to our

customers and the pubiic.

Could you please contact Dr. Graham Jones (780) 427-4987 who chairs the laboratory
accreditation program at ABFT to dlSCUSS this further? .

Thanks
BKL

(Graham; Don Sorenson heads our agency’-s risk management division.)

LS CP PP R B LB OIS P> P> LS <> <>

Parry K Logan PhD, DABFT -

. Washington State Toxicologist

Director, Forensic Laboratory Servrces Bureau

= Washington State.Patro}
... 2203 Airport Way S. |
‘Seattle WA 98134

T Oh: (206) 262 6000
~ fx (206) 262 6018

e T e e
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‘Ti.@ns#axe Laberatery Serv

WEBDMS HOME | REQU!REMENTS ] WEBDMSHELP | WACS | FLSBMAININDEX | DUIFORMS | CONTACTUS

Dﬂ‘lcml State Govarnmant Wab Site

Breath Test Program (BTP)
WebDMS Search Options

[ NOTICES ]

February 5, 2010 - The Washington
State Patrol, Toxicology Laboratory
‘Division now provides breath alcohol
measurement uncertainty estimates
(confidence intervals) as a courtesy to
interested parties. The Division will
provide this service upon request as
resources permit; however, this service
will not be provided for breath test
results between 0.120 and 0.149 g/210L
or for results above 0.210 g/210L.

ch:GertificationSsems

o saSolution Batch:

The following information must be
provided with your request:

(NIST, Currlculum Vntae, Pohmes, etc.)

Name of subject

Date of subject breath test
NOTE: Breath Test instrument records that are Datamaster Instrument number
available on this web site extend back Duplicate breath test results

approximately three years. Some of the records Citation number or subject date
found (i.e., case files) may extend back even of birth

further. Older records not found on this site must

be obtained from the local responsible Name and address of requestor

Technician. e« Contact information for opposing
. counsel (e-mail or business

This Web site does not contain copies of permit address)

cards for individual operators. They must be

obtained from the individual law enforcement
agency with which the operator is employed.

All requests to be submitted to:

Toxicology Laboratory Division
2203 Airport Way S., Suite 360
Seattle, WA 98134
Fax: 206-262-6145

December 17, 2009 - Copies of the
'Certificate of Accreditation' and 'Scope
of Accreditation' can be found in the BTP
Public Records Index section on this site,
under thelink "ASCLD/LAB
Accreditation”.

November 17, 2009 - Breath Alcohol
Calibration_accreditation - on November
16, 2009 the WSP Toxicology Laboratory
Division became accredited by
ASCLD/LAB-International under the
I1SO/IEC 17025:2005 general
requirements for the competence of
testing and calibration laboratories. This
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accreditation applies to the activities
involved with the calibration of .breath
alcohol measuring instruments and the
preparation of calibration reference
materials (i.e. simulator solutions). Copies
of the Certificate of Accreditation and
Scope of Accreditation will be placed on
WebDMS upon receipt.

September 1, 2009 - The WSP policies
and procedures covering the certification
of simulator solutions and the subsequent
calibration of the evidentiary breath test
instruments have been updated. The
updated manuals supersede previous
policies and protocols for these activities
and can be found in the BTP Public
Records Index on this site, under the link
a€ceBreath Catibration Manuaisa€i .

June 19, 2008 - "Exhibit 2:
Thermometers approved to measure the
temperature of simulator solutions" has
been updated and can be found in the BTP
Public Records Index on this site

June 19, 2008 - On March 14th, Dr.
Fiona J. Couper became the new
Washington State Toxicologist for the
Washington State Patrol. Dr. Couper's
curriculum vitae can be found in the BTP
Pubiic Records Index on this site

February 12, 2008 - The Washington
State Toxicologist has published the CR-
103 (Permanent Rulemaking Order) for
the Washington State Administrative Code
Sections regarding preliminary breath
testing.

Details are availabie at:

hitp://breathtest. wsp.wa.gov/WAC 448-15.pdf
and http://breathtest. wsp.wa.gov/WSR 08-05-
029.pdf

November 20, 2007 - The Washington
State Toxicologist has published proposed
changes to the Washington State
Administrative Code Sections regarding
preliminary breath testing.

Supporting documents are availabie at:
http://breathtest. wsp.wa.gov/Approval of Alco-
Sensor FST PBT. Instrument.pdf

Details are available at:
http://breathtest.wsp.wa.gov/WSR 07-22-110.pdf

September 28, 2007 - The Washington
State Toxicology Laboratory recently
changed its procedures for preparing,
testing and checking simulator solution
batches, and has begun reviewing the
data for solutions recently prepared. The
complete analytical data, the certification
data sheet, and affidavits of the analysts,
for all solutions reviewed so far, and any

Page 2 of 4
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orrections made, are posted here

‘he Laboratory is continuing to review the
inalytical data, certification data sheets,
ind the affidavits of the analysts for
irevious batches. Updates will be posted
veekly.

'lease contact Mr, Rod Gullberg with
juestions concerning any particular
ratches not yet reviewed.

\ugust 9, 2007 - The Washington State
'atrol Toxicology Laboratory has contacte:
ounty prosecutors about an error recenth
liscovered in the calculation of external
tandard simulator solution reference
alues. This has resulted in an
werestimate by 0.001 to 0.002g/210L in
ome tests conducted on a breath test
1strument in Spokane County (140030),
etween February 2, 2006, and January 4
'007. Details are available at:
Hip./foreathiest. wsp.wa.gov/Simulator solution
alculation issue.pdf

uly 26, 2007 - The Washington State
ratrol Toxicology Laboratory prepares and
ests simulator solutions used in the
YataMaster breath testing instruments.
‘ach batch of solution is prepared by a
ingle analyst. Each batch of solution is
hen examined and tested by multipie
inalysts and each analyst signs a
ertificate for use in lieu of live testimony
wrsuant to CrRLI 6.13(c)(1).

Jl certificates signed by Ann Marie Gordot!
\ave been removed from this Web Based
Jiscovery Materials Site (WebDMS) as of
uly 21, 2007, because Ms. Gordon did no
iersonally examine and test the solutions.
‘his applies only to Ms. Gordona€™s
ertificates. All other certificates remain ot
he website.

‘he test results themselves have not
‘hanged. '

uly 5, 2007 - The State Toxicologist is
einitiating the process of amending the
Vashington Administrative Code Section
VAC Chapter 448-15 concerning approval
f portable breath test (PBT) devices.
'lease see the preproposal statement of
1quiry at: hitp://www.leg.wa.gov/documents/
/$1/2007/12/07-12-014.him

Page 3 of 4
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NOTE: Adobe Acrobat Reader is required to view PDF files on this website.
For a free download, click here.

For best printing of this page, please set your printer to landscape
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VERIFICATION BY PETITIONER
I, Robin Schreiber, verify under penalty of perjury that the attached

PRP is true and correct and is filed on my behalf.

/e 33,2010
Date and Place

Wonvoe. Covrectonad Comnplex.
Po bex H1T)
Monroe., Whsh 49352- 09

Chs Dedrail,

Robin _Schreiber

S /\




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION I

In re Personal Restraint Petition of NO. L( 066}@"\34/

ROBIN SCHREIBER, PETITIONER’S MOTION TO

PROCEED IN FORMA PAUPERIS
Petitioner.

L IDENTITY OF MOVING PARTY

Robin Schreiber, Petitioner, seeks the relief designated in Part I1I.

1. STATEMENT OF RELIEF SOUGHT

Waive the filing fee and other costs associated with Petitioner’s Personal
Restraint Petition. A copy of Petitioner’s Statement of Finances is attached.
. FACTS

Petitioner is an indigent defendant who seeks to file the attached PRP. Due to his
indigence, Petitioner seeks to have the filing fee and other costs waived.

.  ARGUMENT

Pursuant to RAP 16.8, Petitioner respectfully requests that this Court waive the

filing fee and other costs associated with his Personal Restraint Petition.

MOTION TO WAIVE FILING Fil:/COSTs--1




IV. CONCLUSION

This Court should waive the filing fee and other costs 1n this case.

DATED this 7" day of April, 2010.

Jeffrey E. Ellis, WSBA #17139
Attorney for Mr. Schreiber

705 Second Avenue, Suite 401
Seattle, WA 98104

(206) 262-0300

(206) 262-0335 (fax)
JeffrevErwinEllis@gmail.com

MOTION TO WAIVE F1LING FER/COSTs--2




CERTIFICATE SUPPORTING MOTION TO PROCEED IN FORMA PAUPERIS
I, Robin Schreiber, certify as follows:
1. That I am the Petitioner and I wish to file the enclosed PRP.

2. That I own:
a. No real property
() b. Real property valued at $

3. That I own:
5. % a. No personal property other than my personal effects

@ b. Personal property (automobile, money,motors, tools,
etc.) valued at $_ 76, 2.

4. That I have the following income:
Z.S. 8 a. Noincome from any source.
(& b. Income fro .disability payments, SSI, insurance,

annuities, stocks, bor}gis;"interests, etc., in the oG
amount of $4¢ % “on an average monthly basis. I received $ Y4077

after taxes over the past year.

5. That I have:
> a. Undischarged debts in the amount of $_35 & QOC. CFO
() b. No debts.

6. That I am without other means to prosecute said appeal and desire that
public funds be expended for that purpose.

7. That 1 can/:ﬁntribute the following amount toward the expense of review:

$

8. The following is a brief statement of the nature of the case and the issues sought
to be reviewed: See attached brief.

9. 1 ask the court to provide the following at public expense, the following: all filing
fees, preparation, reproduction, and distribution of briefs, preparation of verbatim
report of proceedings, and preparation of necessary clerk’s papers. I do not seek
appointed counsel. Instead, Jeffrey Ellis has agreed to represent me in this matter.

10. T authorize the court to obtain verification information regarding my financial
status from banks, employers, or other individuals or institutions, if appropriate.

11. I certify that I will immediately report any change in my financial status to the
court. :

12. I certify that this PRP is being filed in good faith.



I declare under the penalty of perjury of the laws of the State of Washington that

the foregoing is true and correct.

f o0 Oy Dokl

Date and lacé ‘ Robin Schreiber
Plonvoe Co reectonne | Cump/c%

Po kox 7N

Mmonwe. Wash. %I - oM

Declaration of Schreiber




