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A. ASSIGNMENTS OF ERROR 

Assignment of Error No.1. The trial court erred by granting the de

fendant's Motion for Summary Judgment. 

Assignment of Error No.2. The trial court erred by refusing to allow 

the plaintiff to disclose an additional witness for trial in this matter. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Issues pertaining to Assignment of Error No.1. 

Issue one: Did the defendants carry their burden of estab

lishing that there is no issue of fact on whether 1) Plaintiff was with

in the statutory protected age group; 2) was discharged; 3) was 

doing satisfactory work; and 4) was replaced by a younger person? 

Issue two: Did the defendants carry their burden of establish

ing that there was no issue of fact relating to whether there was 

evidence of any inconsistency or incompatibility in the nondiscrimi

natory reasons given for the plaintiff's termination or whether there 

was other evidence that the nondiscriminatory reasons were pre

textual or otherwise unworthy of belief? 

Issues pertaining to Assignment of Error No.2. 

Issue one: Should the plaintiff be allowed to present a wit

ness when disclosure was made after the deadline for disclosing 
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witness when there is no prejudice to the defendants and there was 

no intent on the part of plaintiff or his attorney to violate the discov

ery rules? 

Issue two: If the plaintiff testified in a deposition that he was 

not "alleging that [he had] any emotional complaints, emotional dis

tress due to the termination", is he foreclosed thereby from bringing 

any witnesses relating to his emotional distress claim? 

B. STATEMENT OF THE CASE 

Mason County Forest Products is a Washington Limited Liability 

Company that specializes in the manufacture, production and sale 

of forest products, specifically lumber. Mason County Forest Prod

ucts owns and operates a large log mill and a stud mill in Shelton, 

Washington. Long Bell Ventures, LLC d/bla Lewis county Forest 

Products, LLC is Mason County Forest Products' parent company 

and owns 100% of Mason County Forest Products. Like Mason 

County Forest Products, Lewis County Forest Products, is a Wash

ington Limited Liability Company that specializes in the manufac

ture, production and sale of forest products. Lewis County Forest 

Products owns a stud mill in Winlock, Washington. Defendant Philip 

Johnson is the President, Chief Operating Officer and owner of Ma-
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son County Forest Products. Mr. Johnson is also the President, 

Chief Operating Officer of Lewis County Forest Products. (53 CP p. 

120-121) 

Mr. Groh began his employment with Mason County Forest 

Products in January 2005 as a Swing Shift Supervisor at Lewis 

County Forest Product's Winlock, Washington stud mill. At the time 

he was hired, Mr. Groh was 56 years old. (48 CP p. 138-139) 

In August 2006, the Winlock lumber mill where the Plaintiff was 

working was shut down. At the time, Mason County Forest Prod

ucts believed the shutdown was temporary. Therefore, some em

ployees from the Winlock lumber were transferred to the Shelton 

lumber mill. However, the Shelton lumber mill did not have enough 

positions to transfer all Winlock employees. (53 CP p.121) Plaintiff 

was not one of the employees laid off and was, instead, offered a 

transfer by Defendant Mr. Johnson. (49 CP p. 156) 

Instead of laying off plaintiff as part of the first wave of layoffs 

associated with the shutdown of the Winlock lumber mill, Defendant 

Phil Johnson invited Mr. Groh to transfer to the Shelton lumber mill 

after the Winlock lumber mill shut down. Mr. Groh agreed and be

gan working at the Shelton lumber mill in August 2006 in the posi

tion of Swing Shift Planer Supervisor. (49 CP p. 155-156) The 
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lumber market continued to slow and Mason County Forest Prod

ucts Mill was forced to stop running all swing shifts. Mason County 

Forest Products laid off the Day Shift Planer Supervisor, and Plain

tiff took on that position. In November 2006, Mr. Johnson promoted 

Mr. Groh to Stud Mill Supervisor. (49 CP p. 143) Mr. Groh was in 

this position when he was laid off from Mason County Forest Prod

ucts. (53 CP p. 121) 

While he worked in Shelton for Mason County Forest Products, 

Mr. Groh's home was in St. Helens, Oregon, four hours away from 

the Shelton lumber mill. Mr. Johnson, believing Mr. Groh was to be 

employed only temporarily at the Shelton lumber mill, arranged and 

(Mason County Forest Products) paid for lodging for Mr. Groh at 

the Little Creek Casino, location in Shelton, Washington, for a pe

riod of six months. Mason County Forest Products also paid for Mr. 

Groh's meals and incidentals during this time period. (49 CP p. 

144-146) In January 2007, it was determined that the Winlock 

lumber mill was to remain shutdown indefinitely and Mr. Groh was 

officially transferred to the Shelton lumber mill and provided a raise. 

(49 CP p. 156) At that point, Mr. Groh and Mr. Elmer rented an 

apartment in Shelton. Mason County Forest Products provided 

them with first month's rent and a deposit on the Shelton Apart-
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ment. (49 CP p. 144) Mr. Groh, who was 60 years old at the time, 

was laid off on July 25, 2008. Subsequently, Daniel Poppe stepped 

into that position. (53 CP p. 121-122) Daniel Poppe was born De-

cember 17, 1984. (49 CP p. 170) 

Plaintiff was told by Greg Duncan, at the time that he was in-

formed of his discharge, that he was discharged because he 

needed a place for Daniel Poppe. Mr. Groh quotes Mr. Duncan as 

saying: "Well, it isn't that Phil's mad at you. Poppe's a good kid, and 

he needs a place for him." (55 CP p. 98) 

In fact, Phil Groh was terminated on July 25, 2008 (49 CP p. 

150). Daniel Poppe was listed as the stud mill supervisor from Au-

gust 18 to August 24, 2008. (56 CP p. 68) In fact, in all the paper-

work Plaintiff received the plaintiff is listed as supervisor until he is 

replaced with Mr. Poppe. See the documents attached to the decla-

ration of Wesley Johnson. (56 CP p. 54-77) 

Apparently there is a difference of opinion within the defendants' 

management about Phil Groh's skills. Greg Duncan was Mr. Groh's 

immediate supervisor. Here is what he said about Phil Groh: 

"Q When you assumed the role of plant manager of this 
small mill, was Phil Groh already shift supervisor? 

A Yes, he was. 
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Q Now I got it. How was Phil's shift doing when you got 
There? 

A Good. 

Q No problems? 

A No. 

Q At some point a decision was made to let Phil Groh 
go. 

A Yes. 

Q And who was involved in that decision? 

A I'm not sure because I was on vacation. 

Q Okay. So, he worked for you? 

A. Yes. 

Q And nobody consulted you about this? 

A Not-no. 

Q When did you first learn that he was going to be let 
go? 

A When I was - it was a Wednesday, the week that I 
was gone. 

Q And how did you find out? 

A Email. 

Q Did that surprise you? 

A Yes, it did. 

Q Why is that? 
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A It just surprised me that he would be one of the guys 
that we looked at letting go at the time. 

o And why was that? 

A Because as far as I was concerned, he was doing a 
good job. 

o Did you ever ask about that? 

A As far as-

o Why he was let go. 

A We were cutting costs. 

o Okay. Let's take this in steps here. So did you ask 
somebody about it? 

A No. 

o And did anybody tell you why? 

A Yes. 

o And who was that? 

A Phil, Phil Johnson. 

o And what did he tell you? 

A That we were cutting that position out, we were 
downsizing." (55 CP p. 103-105) 

In fact, there was some confusion with Greg Duncan about 

what happened. Here is how his deposition continued: 

"0 So, the position of shift supervisor was being cut? 
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A Yeah. 

Q Did nobody fill that position afterward? 

A It was absorbed by a few different people. 

Q It was-

A Absorbed, the responsibilities were. 

Q Is there somebody in that position today? 

A No. Myself. 

Q So, you are now supervising that shift directly? 

A Yes." (55 CP p. 105) 

Then a break was taken at the request of counsel for the defen-

dant. (55 CP p. 105) Mr. Duncan was then asked about the 

changes relating to the export market. He was asked the following 

questions and gave the following answers: 

"Q Okay. Did this cause Phil Groh any problems any 
more than anybody else? 

A I wouldn't say it caused him any more troubles or any 
less troubles than anybody else. 

Q Are you aware of any specific instance where it 
caused Phil Groh any problems in his work? 

A No." (55 CP p.106) 

Then Mr. Duncan was asked some questions about Mr. Baker 

and he gave the following answers to the following questions: 
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"Q Did he fill in for Mr. Groh after he left? 

A Yes. 

Q In what capacity? 

A He took on some of the duties that Phil Groh was 
doing and I guess you could say he was the supervi
sor at the time. 

Q For how long? 

A Probably three to six months." (55 CP p. 106) 

Mr. Duncan was then asked questions about Daniel Poppe. He 

gave the following answers to the following questions: 

"Q And before Mr. Groh was terminated, what was Da
niel Poppe doing? 

A He was the shipping supervisor. 

Q And did he fill in in Mr. Groh's position at any point? 

A Yes. 

Q And when was that? 

A After Dennis left up to now ... " (55 CP p. 107-108) 

Mr. Duncan then cited some reserve about Daniel Poppe's abili-

ties. He gave the following answers to the following questions: 

"Q Okay. So, what's Daniel's title? 

A I guess technically he's the supervisor. 

Q So his title is shift supervisor? 
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A Yeah, I guess it would be. 

Q Do you know how much he's paid? 

A No,ldon~ 

Q So when you say technically, why do you qualify it as 
technically? 

A Because he's doing parts of the job, but he's not in 
complete control of it. I still maintain the control of 
what goes on with the employees. I mean, he has the 
power to do them, but he has to go through me. I 
mean, he's learning more and more about it and, you 
know, I guess you can say I'm trying to mentor him, 
teach him, bring him up into the position to where one 
day when it fits, he will be able to take it over and I 
can go back to some of the other stuff that I need to 
do. 

Q But he doesn't have the experience that Phil Groh 
had? 

A No. 

Q So, how would you compare the work that he does 
compared to what Phil Groh was doing, what's differ
ent? 

A They're real comparable. 

Q Well, you didn't have any problem with saying that 
Phil Groh was the shift supervisor without any qualifi
cations, but with Daniel Poppe you want to qualify it, 
so there must be some difference. 

A Well, the experience and the comfort level with me. 

Q Okay. So, you felt like with Phil Groh's experience, 
would it be fair to say, you didn't have to supervise 
him as closely? 

10 



A No, I didn't. 

Q Whereas, with Daniel Poppe, he is learning and you 
have to supervise him more so? 

A Yes." (55 CP p. 108-109) 

He was then asked some questions about a letter that he sent 

and he gave the following answers to the following questions: 

"Q So it's a letter sent to me? 

A Yes. 

Q And did you compose that letter? 

A Yes. 

Q And you signed the letter? 

A Yes. 

Q And you said that performance wasn't the problem? 

A No, it wasn't. 

Q And you said that because that's what you were told? 

A No. It's what I believe. 

Q Okay. Well, didn't you say that you really weren't in
volved in the decision of letting him go? 

A No, I wasn't. 

Q So, if in fact you weren't involved in the decision, you 
must have come to the conclusion that performance 
wasn't an issue. How did you come to that conclu
sion? 
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A Well, because it was based on down sizing. 

Q Is that because of what Phil Johnson told you? 

A Yes. 

Q Did you ever wonder why him and not someone else? 

A No. yes, I did, but it was just where they started. 

Q I don't understand. 

A It's just where they started cutting. 

Q So, let's see if I understand you correctly. Would it be 
fair to say that when Phil Groh was cut, basically 
there were three people filling his position? 

A Yes. 

Q Did you ever wonder why Daniel Poppe was kept and 
Phil Groh was let go? 

A Yes and no. 

Q What do you mean by that? 

A I always questioned why Phil was let go, but both of 
them were valuable employees to me, and I don't 
know why the decision was made, no, I never really 
got an answer other than we were cutting costs." (55 
CPp.110-111) 

Phil Johnson, on the other hand, is the managing partner of this 

business. (49 CP p. 155) As indicated by this defendant, the entire 

problem was Phil Groh's performance. (55 CP p. 114) . The follow-

ing questions and answers were made: 

12 



"Q Did you ever discuss this with Greg Duncan? 

A You know, I really don't remember whether I did or 
not. 

Q So, Greg Duncan, was he not Phil's immediate super
visor? 

A Mm-hmm (witness nods head affirmatively). 

Q Yes? 

A Yes, sir." (55 CP p. 114) 

He was then asked: 

"Q Okay. So, if he was having some problems - actually, 
let me strike that. Let me ask a different question. Did 
you ever have discussions with Mr. Groh about this 
problem that you perceived about -

A I really didn't, still don't interact with our shift manag
ers. 

Q Whose job would that be? 

A Would be their direct supervisor. 

Q So did you ever speak to Greg Duncan about this 
problem? 

A Well, you just asked me and still I don't remember. 

Q Okay. 

A I don't remember having a conversation. I can't say 
for certain I didn't, but I don't remember having it." 
(55 CP p. 114-115) 
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I then asked Mr. Johnson the following questions to which he 

gave the following answers: 

"Q Would you be surprised to find out that Greg Duncan 
said he never even perceived that there was a prob
lem? 

A No, because I told you I don't really remember talking 
to him about it. 

Q Okay. So, did your perception that he was struggling 
with the export business enter into the reason that 
you laid Phil Groh off? 

A That was the reason. 

Q Okay. Did you ever tell anybody that? 

A I don't remember." (55 CP p. 115-116) 

Mr. Johnson went on to confirm that he did not remember ever 

having a discussion with Mr. Duncan or Mr. Groh about Mr. Groh's 

production problems. (55 CP p. 116) 

Mr. Johnson then told us what he typically would do: 

"Q And, yet, you never discussed this or you don't re
member having discussed this with Greg? 

A Don't remember discussing it. 

Q Is that typical of your way of dealing with employees? 

MS. WYATT: Object to form. 

A Yeah. 

Q It is? 
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A No, it isn't. 

Q Okay. How is it different? 

A I just didn't answer the question. Please give it to me 
again if you would please. 

Q The question was, is that typical of how you deal with 
employees? 

MS. WYATT: Object to form. Are you talking about the fact that 
he doesn't remember having the conversation? 

MR. JOHNSON: No, that he wouldn't have even talked to the 
man or the man's supervisor without laying him of off because of 
performance problems. 

is. 

MS. WYATT: Objection, that mischaracterizes his testimony. 

MR. JOHNSON: That's okay. Let's see if he can answer it. 

MS. WYATT: You can answer it if you know that the question 

A I don't remember having a conversation with Greg 
Duncan. My normal way of handling a problem with a 
supervisor is, as I stated earlier, trying to give them 
every opportunity to succeed, but what I can't tell you 
is about any conversations I had with Mr. Duncan or 
with Phil Groh. 

Q Okay. So, let me see if I understand this correctly 
then. What you're saying is typically if you're having a 
problem with an employee, that you'll give them an 
opportunity to succeed, correct? 

A Yes. 

Q Is that what you're telling me? And would that in fact 
include discussing the problem with him? 
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A I would normally say that that would be a correct an
swer. 

Q And also would it be fair to say that typically you 
would also discuss this with that employee's supervi
sor, direct supervisor? 

A Yes. 

Q And what you're saying is this particular instance, you 
don't remember whether you did that or not? 

A I don't know. I don't remember a specific conversation 
that I had at that time with Phil or his supervisor. 

Q So, would it be fair to say that if in fact you did not 
discuss this with Phil Groh or you did not discuss it 
with Greg Duncan, that would be unusual in your 
business dealings? 

A Yes." (55 CP p. 116-118) 

Mr. Johnson went on to deny that Mr. Poppe took Mr. Groh's 

position at all. He gave the following answers to the following ques-

tions: 

"A The responsibilities are a bit different. I've never seen 
the title given to him shift supervisor. He's on our sal
ary list as lead person in the stud mill." (55 CP p. 113) 

He then went on to give the following answers to the following 
questions: 

"Q Do you think there's any relationship between Mr. 
Poppe's career and Mr. Groh being let go? 

A I don't believe so, no. In fact, I'm certain of that, that I 
am aware of. 
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Q When Mr. Groh was let go, what was the intention for 
filling that position? 

A We didn't fill that position, we still haven't." (55 CP p. 
113) 

Fina"y, two weeks before Mr. Groh was terminated, he was told 

by Mr. Johnson that Mr. Johnson was happy with how production 

was going at the Mill. (55 CP p. 98-99) 

Mr. Poppe is proficient in the Shelton mill's computer technology 

and has taken computer training courses applicable to the Shelton 

mills' computer programs. (48 CP p. 173) Plaintiff was not offered 

that opportunity. (57 CP p. 49) 

Plaintiff subsequently filed a complaint alleging age discrimina-

tion. That complaint included an allegation that he suffered from 

emotional distress as a result of his termination. (2 CP p. 266-268) 

During his deposition, the plaintiff was asked the following ques-

tion: "Are you alleging that you have any emotional complaints, 

emotional distress due to the termination?" His answer was "no." 

(49 CP p. 151) The plaintiff subsequently filed a declaration from 

his wife, Carolyn Groh, indication that when she found out that he 

had stated this at his deposition: "I was shocked to hear that he 

said he didn't, although I guess it is in his character because he 
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tends to try to hide his pain, even from himself. In fact, the months 

after his termination were terrible for him and for me as well. In fact, 

he still suffers, although it is better now that he is working. I would 

like to testify at his trial about he suffered as a result of what was 

done to him." (29 CP p. 245-246) The plaintiff subsequently filed a 

Motion allowing him to disclose an additional witness for trial in or

der to disclose Carolyn Groh. (28 CP p. 247) That motion was de

nied. (47 CP p. 192-193) 

The defendant's filed a Motion for Summary Judgment. (48 CP 

p. 177-191)That motion was granted on March 15,2010. (62 CP p. 

13-15) 

c. SUMMARY OF ARGUMENT 

The defendants failed to establish that there is no issue of fact 

relating to where there was a nondiscriminatory reason for the 

plaintiff's discharge by presenting evidence that his performance 

was good and that his direct supervisor and the managing partner 

gave contradictory reasons for his discharge. 

It would be improper for the court to deny the plaintiff's right 

to add his wife as an additional witness at trial as a result of the 

plaintiff's disclosure of the witness after the discovery cutoff be

cause the defendants will not be prejudiced by adding this addition-
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al witness and the failure on the part of the plaintiff to list her as a 

witness was not intentional or in bad faith. 

In addition, plaintiff should not be foreclosed from bringing 

evidence of his emotional distress because he did not deny that he 

was emotionally distressed-only that he was not making that allega-

tion. 

Finally, evidence contrary to deposition testimony of an op-

posing party can be used to raise an issue of fact when there is an 

explanation for the discrepancy. 

D.ARGUMENT 

1. SUMMARY JUDGMENT 

a. Defendants failed to establish that there is no issue of 
fact relating to Plaintiff's claim for age discrimination 
because there is evidence that he was over forty years 
of age and was discharged and replaced by a younger 
man. 

A good description of the law on discrimination can be found 

in the Washington Supreme Court case of Hill v. BCT! Income 

Fund, -I, 144 Wn 2d 172,23 P3d 440 (2001). In that case the Court 

starts out by telling us that: 

"RCW 49.60.180(2) makes it unlawful for employers 
'[t]o discharge or bar any person from employment 
because of age, sex, marital status, race, creed, col
or, national origin, or the presence of any sensory, 
mental, or physical disability.' Because workplace dis-
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crimination is 'a matter of state concern ... [that] 
threatens not only the rights and proper privileges of 
its inhabitants but menaces the institutions and foun
dation of a free democratic state,' RCW 49.60.010, 
the Legislature has mandated that WLAD provisions 
'shall be construed liberally for the accomplishment of 
the purposes thereof.' RCW 49.60.020. While em
ployers deserve protection from frivolous lawsuits and 
from jury verdicts not reasonably supported by evi
dence, courts must carefully consider all allegations of 
unlawful discrimination, since the WLAD 'embodies a 
public policy of 'the highest priority.' Xieng v. Peoples 
Nat'l Bank, 120 Wn.2d 512, 521, 844 P.2d 389 (1993) 
(quoting Allison v. Housing Auth., 118 Wn.2d 79,86, 
821 P.2d 34 (1991».[sic] 

Direct, 'smoking gun' evidence of discriminatory ani
mus is rare, since '[t]here will seldom be 'eyewitness' 
testimony as to the employer's mental processes,' 
United States Postal Servo Bd. of Governors v. Ai
kens, 460 U.S. 711, 716, 103 S.Ct. 1478, 75 L.Ed.2d 
403 (1983), and 'employers infrequently announce 
their bad motives orally or in writing.' deLisle v. FMC 
Corp., 57 Wn. App. 79, 83, 786 P.2d 839 (1990). 
Consequently, it would be improper to require every 
plaintiff to produce 'direct evidence of discriminatory 
intent.' Aikens, 460 U.S. at 714 n. 3. Courts have thus 
repeatedly stressed that '[c]ircumstantial, indirect and 
inferential evidence will suffice to discharge the plain
tiff's burden.' Sellsted v. Wash. Mut. Sav. Bank, 69 
Wn. App. 852, 860, 851 P.2d 716, review denied, 
122 Wn.2d 1018 (1993). 'Indeed, in discrimination 
cases it will seldom be otherwise .... ' deLisle, 57 
Wn. App. at 83.[sic] 

Recognizing this reality, the United States Supreme 
Court established an evidentiary burden-shifting pro
tocol in McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 93 S.Ct. 1817,36 L.Ed.2d 668 (1973), to 'com
pensate for the fact that direct evidence of intentional 
discrimination is hard to come by.' Price Waterhouse 
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v. Hopkins, 490 U.S. 228, 271, 109 S.Ct. 1775, 104 
L.Ed.2d 268 (1989) (O'Connor, J., concurring). 'The 
shifting burdens of proof set forth in McDonnell Doug
las are designed to assure that the 'plaintiff [has] his 
[or her]day in court despite the unavailability of direct 
evidence.' Sellsted, 69 Wn. App. at 864 (first altera
tion in original) (quoting Chipollini v. Spencer Gifts, 
Inc., 814 F.2d 893, 898 (3d Cir.), cert. dismissed, 483 
U.S. 1052 (1987) (quoting Trans World Airlines, Inc. 
v. Thurston, 469 U.S. 111, 121, 105 S.Ct. 613,83 
L.Ed.2d 523 (1985»). 144 Wn. 2nd 179-182." [sic] 

The Supreme Court goes on to discuss the various stan-

dards relating to the pretext issue. The Court then adapts the fol-

lowing rule relating to pretext: 

" ... we hold that while a McDonnell Douglas prima fa
cie case, plus evidence sufficient to disbelieve the 
employer's explanation, will ordinarily suffice to re
quire determination of the true reason for the adverse 
employment action by a factfinder in the context of a 
full trial, that will not always be the case. In the words 
of the United States Supreme Court: 

'Whether judgment as a matter of law is appropriate 
in any particular case will depend on a number of 
factors. Those include the strength of the plaintiff's 
prima facie case, the probative value of the proof 
that the employer's explanation is false, and any 
other evidence that supports the employer's case 
and that properly may be considered on a motion for 
judgment as a matter of law.'" Reeves, 530 U.S. at 
148-49. P 185-186 

The court goes on to note that once all of these have been 

met, it is up to the trier of fact to: 
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" ... hear and evaluate the parties' dueling explanations 
for the adverse action and reasonably determine 
whether the plaintiff has carried his or her ultimate 
evidentiary burden. That ultimate burden in cases 
brought under RCW 49.60.180 is to present evidence 
sufficient for a trier of fact to reasonably conclude that 
the alleged unlawfully discriminatory animus was 
more likely than not a substantial factor in the adverse 
employment action." P 186-187 

The present case is very much like the case of Sellsted v. 

Washington Mutual, 69 Wn. App. 852, 851 P2d. 716 (1993). The 

Court discusses the McDonnell elements as they relate to an age 

discrimination claim. The Court notes: 

"To make out a prima facie case of age discrimina
tion, an employee must show that: (1) he or she was 
within the statutorily protected age group; (2) was dis
charged; (3) was doing satisfactory work; and (4) was 
replaced by a younger person." Page 858. 

There is no dispute in this case that the plaintiff was dis-

charged. There is also certainly evidence that he was replaced by a 

younger man. As indicated above according to the records provided 

by the defendants and according to Mr. Duncan told the plaintiff, he 

was being replaced by Daniel Poppe. 

b. The defendants failed to establish that there is no issue 
of fact relating to whether there was a nondiscriminatory 
reason for the plaintiff's discharge because there is evi
dence that his performance was good and that his direct 
supervisor and the managing partner gave contradictory 
reasons for his discharge. 
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In the Sellsted case, Mr. Sellsted was 57-years-old and was 

discharged and replaced by a younger man. He claimed that he 

was doing satisfactory work at the time that he was discharged and 

although the defendant disputed that, it was supported by evidence 

produced at the summary judgment hearing. We have the same 

facts in this case. According to the records provided by the defen-

dants, and according to what Mr. Duncan told the plaintiff, he was 

being replaced by Daniel Poppe. The Court of Appeals in the 

Sellsted case goes on to discuss the plaintiffs burden after the de-

fendant presents a non-discriminatory purpose: 

"To meet this burden, however, an employee is not 
required to produce evidence beyond that already of
fered to establish a prima facie case. [Cites] Circums
tantial, indirect and inferential evidence will suffice to 
discharge the plaintiffs burden.[Cites] This is be
cause, as this Court recently noted in DeLisle 'em
ployers infrequently announce their bad motives orally 
or in writing.'***While retaining the ultimate burden of 
persuasion at trial, the employee's task at the sum
mary judgment stage is limited to showing that a rea
sonable trier of fact could, but not necessarily would, 
draw the inference that age was a determining factor 
in the decision.[Cite] He must meet his burden of pro
duction to create an issue of fact but is not required to 
resolve that issue at the summary judgment 
stage.[Cite] For these reasons, summary judgment in 
favor of employers is often inappropriate in employ
ment discrimination cases.[Cite)" Page 860. 
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The Court goes on to discuss some of the facts that the 

plaintiff presented. The Court concludes: 

"In addition, the fact that there were multiple incom
patible reasons given for Sellsted's termination further 
suggests that none of the reasons given was the real 
reason, and thus also raises the inference that those 
reasons are pretextual and unworthy of belief. At this 
stage, it is not for the trial court to resolve these in
consistencies but rather to recognize that they create 
material issues of fact as to the real reason for the 
discharge. [Cite]" Page 861 

The Court concludes: 

" ... the employee's burden at this stage in the pro
ceedings is only to produce sufficient evidence, in
cluding that adduced to support his prima facie case, 
to raise a genuine issue of material fact. Where, as 
here, the record contains 'reasonable but competing 
inferences of ... discrimination' because the employ
er's reasons have been called into question both by 
the conflicts among the reasons themselves and by 
evidence rebutting their accuracy or believability, 'it is 
the jury's task to choose between such infe
rences.'[Cite]" Page 862-863 

Another case that talks about the fact that evidence that em-

ployer's explanation is false was sufficient to establish a factual is-

sue relating to pretext is Cluffv. CMX Corp, 84 Wn.App. 634,639, 

929 P2d 1136 (1997). That case also points out in a reduction in 

force case that we do not even have to show that he was replaced 

in order to show discrimination. Id. At 638. See also Godwin v Hunt-
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Wesson, Inc., 150 F3d 1217, 1222 (9th Cir 1998), wherein the court 

said: 

"In those cases where direct evidence is unavailable, 
however, the plaintiff may come forward with circums
tantial evidence that tends to show that the employ
er's proffered motives were not the actual motives be
cause they are inconsistent or otherwise not believa
ble." Id. 

There is no question in our case that the defendants are 

having some difficulty getting their stories straight. Mr. Duncan indi-

cates that Mr. Groh was doing a good job and that he had no idea 

why Mr. Groh was let go other than what he was told by Mr. John-

son, which was that it was because of a reduction in force. He did 

not understand why Mr. Groh was the one that was chosen, how-

ever. At first he did not even want to say that Daniel Poppe took 

over for Mr. Groh. After his recess, however, apparently his memo-

ry was refreshed and he agreed that Daniel Poppe did take on that 

position. Mr. Duncan indicated that Mr. Poppe was certainly not as 

qualified as Mr. Groh and certainly is not doing as good a job. 

Mr. Johnson, on the other hand, testifies that the reason for 

Mr. Groh's discharge was because of lack of production. He appar-

ently did not discuss this with Mr. Duncan or even with Mr. Groh. 

He just laid Mr. Groh off without discussing it with anyone. This is 
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totally incredible. In addition, it is inconsistent, according to Mr. 

Johnson, with how he normally does business. Mr. Johnson then 

denies that Daniel Poppe has ever been given Mr. Groh's position 

even to this day. This is certainly inconsistent with what Mr. Duncan 

says and is inconsistent with the records that he has provided. 

There is certainly evidence that there are multiple reasons given for 

Mr. Groh's discharge and inconsistencies between and within both 

the testimony of both Mr. Duncan and Mr. Johnson. This raises a 

factual issue relating to the issue of pretext. 

Even if we were to accept the explanation given by Mr. Dun

can that this was a reduction of force it does not explain why Mr. 

Groh was chosen instead of Daniel Poppe. A jury could find it is 

because he was younger. Interestingly enough, one of the reasons 

that the defendant now gives was that Daniel Poppe had been giv

en some training in computers that might be useful. This was some

thing not mentioned by either Mr. Duncan, Mr. Groh's immediate 

supervisor, or Mr. Johnson, the mill supervisor, when asked about 

this at their depositions. This is another inconsistency. Even if was 

not, however, this does not help them. Mr. Groh was never offered 

that training. See Mr. Groh's declaration (57 CP p. 49). Why is that? 

A jury could find that it is because of assumptions about Mr. Groh's 
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age and whether he would benefit from that training the same as a 

younger man would. 

The Court of Appeals has made it clear that ambiguity or in-

consistency prevents summary judgment. In Renz v. Spokane Eye 

Clinic, 114 Wn App 611,60 P 3rd 106 (2002), the supposed nondi-

scriminatory reason was performance-related. The court starts out 

by noting: 

"But, again, the burdens here are burdens of produc
tion, not burdens of persuasion. Carle v. McChord 
Credit Union, 65 Wn. ADD. 93, 98-102, 827 P.2d 1070 
(1992). Appellate courts are not suited for, and there
fore not in the business of, weighing and balancing 
competing evidence. See, e.g., No Ka Oi Corp. v. 
Nat'l 60 Minute Tune, Inc., 71 Wn. ADD. 844, 854 n. 
11, 863 P .2d 79 (1993) (,[Ilt is axiomatic that on a mo
tion for summary judgment the trial court has no au
thority to weigh evidence or testimonial credibility, nor 
may we do so on appeal.'). Our job is to pass upon 
whether a burden of production has been met, not 
whether the evidence produced is persuasive. That is 
the jury's role, once a burden of production has been 
met." 

The court goes on to note that in that case a coworker rebutted the 

evidence of poor performance. The Court notes: "Conflicting rea-

sons or evidence rebutting their accuracy or believability are suffi-

cient to create competing inferences. Id. at 862-63. Such inconsis-

tencies cannot be resolved at the summary judgment stage. Id. at 

861 (citing Chipollini v. Spencer Gifts, Inc., 814 F.2d 893, 900-01 
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(3d Cir.) (en banc) (1987»." Finally, the court concludes: "In sum, 

there is cumulative evidence to support a reasonable inference of 

pretext. Carle, 65 Wn. App. at 104. When there are reasonable in-

ferences of both discriminatory and nondiscriminatory reasons for 

discharge, the choice is one for a jury. Id. (citing United States v. 

Stanley, 928 F.2d 575, 577 (2d Cir. 1991»." Id. at 625. 

2. THE COURT REFUSAL TO ALLOW AN ADDITIONAL WIT
NESS AT TRIAL 

a. It would be improper for the court to deny Plaintiff's 
right to add his wife as an additional witness at trial 
as a result of the plaintiff's disclosure of the witness 
after the discovery cutoff because the defendants 
will not be prejudiced by adding this additional wit
ness and the failure on the part of the plaintiff to list 
her as a witness was not intentional or in bad faith. 

In the Declaration of Opposition to our Motion to Allow and 

Additional Witness, counsel for the defendant does not state in 

what way the defendants will be prejudiced that could not be reme-

died by allowing the extension of the discovery deadline and allow-

ing Mrs. Groh to be deposed. The Motion was filed on October 23, 

2009, and the matter was not scheduled until June of 2010, which 

allowed plenty of time for them to depose her. In addition, there is 

no evidence that the plaintiff willfully failed to disclose this witness 

or used this as a tactic. The only evidence is the resolve of a man 
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who really does not like to think about the emotional cost that this 

termination has brought him. 

The law on this issue is well settled. The law in Washington 

State is as follows: 

"Before the trial court can exclude a witness as a 
sanction for failure to comply with the discovery timet
able, the court must consider, on the record, lesser 
sanctions. Burnet v. Spokane Ambulance, 131 Wn.2d 
484,494,933 P.2d 1036 (1997). The court must find 
that the disobedient party's refusal to obey a discov
ery order was willful or deliberate and that it substan
tially prejudiced the opponent's ability to prepare for 
trial and indeed, the court must find the failure to 
comply amounted to 'intentional nondisclosure, willful 
violation of the court order, or other unconscionable 
conduct. '" Paloso v. Dealerships, 198 Wn.App 65, 
69-70 (2007). 

None of these factors are present here and it would therefore be 

abuse of the trial court's discretion to disallow this witness. 

b. Plaintiff should not be foreclosed from bringing evi
dence of his emotional distress because he did not 
deny that he was emotionally distressed-only that he 
was not making that allegation. 

At the trial court the defendants argued below that when the 

plaintiff stated in his deposition that he was not making a claim for 

emotional distress that foreclosed any testimony relating to this is-

sue. First of all, the plaintiff did not claim that he did not suffer emo-

tionally from his discharge. He was asked the question: "Are you 
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alleging that you have any emotional complaints, emotional distress 

due to the termination?" Answer: "No." All that he was saying was 

that at that time he was not making that allegation. He did not testi-

fy that he in fact did not suffer emotionally. Our complaint clearly 

alleges emotional distress. 

c. Evidence contrary to deposition testimony of an oppos
ing party can be used to raise an issue of fact when 
there is an explanation for the discrepancy. 

It is clear that deposition testimony is not a judicial admission. In 

the case of Whitney v. State, 24 Wn App. 836 (1979), the Court of 

Appeals analyzes the issue as follows: 

"The extent to which a party may contradict his own 
testimony is discussed in E. Cleary, McCormick on 
Evidence § 266 (2d ed. 1972). Three views emerge. 
The first is that a party's testimony may be contra
dicted by other evidence under the same conditions 
as that of any other witness. The second is that a par
ty's testimony may be contradicted by other evidence 
except when he testifies unequivocally to matters 
within his peculiar knowledge. The third treats the tes
timony as a conclusive judicial admission subject to 
certain exceptions. One exception relates to matters 
about which he may be honestly mistaken with regard 
to his observation or recollection. Guenther v. 
Armstrong Rubber Co., 406 F.2d 1315 (3d Cir. 1969). 
Mistaken testimony arising from the swiftly moving 
events preceding an accident can be within the ex
ception. Crew v. Nelson, 188 VA. 108,49 S.E.2d 326 
(1948). 

[1] This jurisdiction appears to adhere to the second 
view rather than the third." Page 839 
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The Court in Whitney found that the plaintiff was simply mistaken 

and the physical evidence made that clear. The Court concludes: 

"It is clear that the plaintiff mistook the lateral place
ment of the sweeper upon the highway. The uncon
troverted physical evidence is that the sweeper was at 
all times proceeding to the inner lane, as was she. 
This evidence must control over testimony to the con
trary." 

The Court goes on to address our defendants' issue: 

"Defendant urges us to treat the deposition testimony 
as a conclusive judicial admission. We decline to do 
so. In a case such as this where the claimant's testi
mony is based upon observation and recollection in 
direct conflict with the undisputed physical evidence, 
the 'concrete fact' is the physical evidence, not the 
oral testimony." 

The Court in Whitney refers back to the Supreme Court case 

of Dahlgren v. Blomeen, 49 Wn.2d 47,298 P.2d 479 (1956). In that 

case, the respondent was trying to bring in evidence contrary to his 

own testimony about the contents of an agreement. The Court 

quotes from Hill v. West End Street R. Co., 158 Mass. 458, 459, 

460,33 N.E. 582, as follows: 

" ... there is no sound reason why the familiar doctrine 
that a party may contradict, though not impeach, his 
own witness, should not, if the circumstances are 
consistent with honesty and good faith, be applied 
when he is himself the witness ... In other words, may 
honestly mistake the truth, and requires juries to find 
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that: 

the facts by weighing all the testimony, whatever may 
be its source." Page 53 

The Court approved the trial court's finding which was 

" ... the testimony of the attorney who drew the instru
ment more credible in the light of the surrounding cir
cumstances and considering the background and in
telligence of the respondent, concluded that the res
pondent was mistaken, though honest in his intention. 
The court was convinced that the instrument had 
been signed, and we cannot say as a matter of law 
that the evidence was unconvincing." Id. 

It is clear from these cases that even if this plaintiff had testi-

fied that he didn't suffer, that testimony would not have been a judi-

cial admission and he would be allowed to present testimony indi-

cating that he was wrong. The defendant below quoted the case of 

McCormick v. Lake Washington School District, 99 Wn. App. 107 

(1999). This case is based upon what is known as "The Marshall 

Rule", which comes from the case of Marshall v. AC&S, Inc., 56 

Wn. App. 181, 782 P2d. 1107 (1989). First of all, neither of these 

cases applies here because this plaintiff is not attempting to testify 

contrary to his previous testimony. I do not expect that he will be 

testifying that as of the date of the deposition he did in fact intend to 

bring a claim for emotional distress. He apparently didn't know he'd 
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already made that claim. He may testify at trial that he did in fact 

suffer emotional distress from his wrongful discharge. But that is 

not the issue here. We are asking that we be allowed to bring in an 

additional witness that will clarify his statement and indicate that he 

did in fact suffer. This evidence is admissible. To say that it is in-

admissible misunderstands the import of Marshall and McCormick. 

This issue is analyzed in the case of Schonauer v. OCR Entertain-

ment, 79 Wn. App. 808 (1995), where the Court instructs us: 

"To say evidence is admissible is to say it may be 
considered. To say evidence is sufficient is to say, af
ter considering it, that it is capable of raising an issue 
of fact for the jury. The Marshall court considered the 
plaintiff's affidavit in light of the other evidence in the 
case, Marshall, 56 Wn. App. at 184-85, before con
cluding (1) that the affidavit was inconsistent with 
plaintiff's earlier deposition testimony, (2) was offered 
without explaining the inconsistency, and thus (3) was 
insufficient to raise a reasonable inference supporting 
plaintiff's position. The Marshall court was dealing 
with sufficiency, not admissibility, and its holding fails 
to support OCR's present argument." P 817-818. 

This case is different than the Marshall cases. We are not relying 

solely on an affidavit directly contrary to previous testimony. We are 

attempting to offer testimony from a different witness who is inti-

mately aware of the circumstances; maybe even more aware than 

the plaintiff, much like the attorney in the Dahlgren case. 
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A more recent case that considers this issue is State Farm v. 

Treciak, 117 Wn. App. 402 (2003). The court cites the Schonauer 

case indicating that the issue in Marshall was not admissibility, but 

sufficiency. It cites the case of Safeco Insurance Company v. 

McGrath, 63 Wn. App. 170,817 P2d 861 (1991). In the Safeco 

case, the defendant was allowed to dispute previous testimony 

when he had an explanation for the inconsistency. I n the Safeco 

case although the court found the explanations somewhat implaus

ible, the court held that that is a question for the jury. Similarly, the 

court in Treciak notes: "Here, although Treciak's declaration differs 

from his earlier testimony, he provides an explanation for the con

tradiction. The jury should determine his statement's plausibility." P. 

409 

The courts in Washington have declined to find that a depo

sition testimony is a judicial admission. In addition, the courts have 

made it clear that the result of this is that the claimant can bring in 

testimony inconsistent with his own testimony. Third, the testimony 

of the plaintiff was only that he was not making the allegation, not 

that he did not suffer from emotional distress. Fourth, even if this 

plaintiff was attempting to provide his own testimony contrary to his 

deposition testimony, that is allowable if he has an explanation for 
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that inconsistency, even if the explanation was not plausible. There 

is no reason that this additional witness should not be allowed. 

E. CONCLUSION 

Since the plaintiff raised the issue of fact relating to whether 

he was replaced by a younger man, and on the issue of whether 

there is a nondiscriminatory reason for the discharge, the motion for 

summary judgment should be overturned and the matter should be 

reinstated and set for jury trial. 

Since there is no evidence of an intentional act by the plain-

tiff or prejudice to the defendants, the plaintiff should be allowed to 

disclose an additional witness. In addition, his misinformed testimo-

ny that he was not bringing a claim for emotional distress should 

not foreclose him from bringing evidence consistent with the allega-

tions of his complaint that he did in fact suffer emotional distress 

and therefore, he should be allowed provide an additional witness, 

his wife Carolyn Groh, at trial relating to that issue. 

Dated this~g day of May, 2010. 
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DECLARATION OF MAILING 

On this day I deposited in the United States Mail a properly 
stamped and addressed envelope directed to: 

containing a copy of the document on which this declaration 
appears. 

I declare under penalty of pe~ury under the laws of the State 
of Washington and the United States that the foregoing is true and 
correct. 

Executed at Kelso, Washington, on the~y of May, 2010. 
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i 
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SUPERIOR COURT OF WASHINGTON 

FOR MASON COUNTY 

PHILIP GROH, 

Plaintiff, 

vs. 

MASON COUNTY FOREST PRODUCTS, 
LLC., a Washington Limited Liability 
Company, 

Defendant. 

Plaintiff alleges: 

I. JURISDICTION 

No. 08-2-01105-8 

COMPLAINT FOR WRONGFUL 
DISCHARGE 

This court has subject matter jurisdiction because the demand or the value of the 

property in controversy amounts to $300.00 or more. 

II. PARTIES AND VENUE 

A. This court has jurisdiction over the defendant MASON COUNTY FOREST 

PRODUCTS, LLC, because: 

1. The defendant is a business organized under the laws of the State of 

Washington; 

2. The defendant does business within the State of Washington, Mason 

County; 

Page 1 - Complaint for Wrongful Discharge 
WESLEY S. JOHNSON 

Attorney at Law 
600 Royal Street - Suite B 

Kelso, WA 98626 
(360) 577-8700 - Fax (360) 577-8702 
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B. 

III. 

A. 

3. The defendant has done the following acts from which the cause of 

action described herein arises: 

a. Transaction of business within the state; 

b. The commission of a tortious act within the State. 

4. The defendant is an employer as that term is described in RCW 

49.60.180 and 29 USC § 621 et. seq. 

At all times herein, the plaintiff was a resident of Columbia County, Oregon. 

FACTS 

Up until July 23, 2008, the plaintiff PHILIP GROH was an employee of the 

24 defendant; 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

B. Defendant discharged plaintiff on that date because of his age. 

IV. CLAIMS OR CAUSES OF ACTION 

The actions of the defendant violate RCW 49.60.180,29 USC § 206 et. seq., 

and are in violation of public policy. 

WHEREFORE, plaintiff prays for judgment for his lost wages in an amount to be 

proven at trial, interest thereon, all in an amount to be proven at trial; damages for mental 

47 and emotional distress in an amount to be proven at trial; for punitive damages; necessary 
48 

49 litigation expenses under the terms of both the State and Federal Act, reasonable 
50 
51 
52 
53 
54 

II 

attorneys fees, costs and disbursements incurred herein. 
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Plaintiff further requests that this court order the defendant to reinstate him to his 

previous position, to cease and desist all further discrimination against him on the basis of 

his age, and for such further relief as the court deems equitable. 

DATED this 28th day of October, 2008. 
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SUPERIOR COURT OF WASHINGTON 

FOR MASON COUNTY 

PHILIP GROH. 

Plaintiff. 

vs. 

MASON COUNTY FOREST PRODUCTS. 
LLC , a Washington Limited Liability 
Company, and Philip Johnson, 

Defendants. 

No. 08-2-01105-8 

PLAINTIFF'S MOTION TO ALLOW AN 
ADDITIONAL WITNESS 

COMES NOW the plaintiff herein. by and through his attorney, Wesley S. Johnson, 
.'~ 

36 and moves this Court for an order allowing him to disclose an additional witness for trial in 
37 

38 this matter The trial is set for June 15. 2010 
39 
40 
41 

42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Ttlis motion is based upon the declaration of Carolyn Groh submitted herewith 

DATED this 20th day of October, 2009. 

Page 1 - Motion to Allow an Additional Witness 

WESLEY S. JOHNSON, WSB #16930 
Attorney for Plaintiff 

... : I'" 

WESLEY S, JOHNSON 
Attorney at Law 

600 Royal Street - Suite B 
Kelso, WA 98626 

(360) 577-8700 - Fax (360) 577-8702 



APPENDIX C 

CLERK'S PAPER NO. 29 

DECLARATION OF CAROLYN GROH 



1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 
15 

16 

SUPERIOR COURT OF WASHINGTON 

FOR MASON COUNTY 

17 PHILIP GROH, 
18 
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20 
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30 
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Plaintiff, 

vs. 

MASON COUNTY FOREST PRODUCTS, 
LLC, a Washington Limited Liability 
Company, and Philip Johnson, 

Defendants. 

No. 08-2-01105-8 

DECLARATION OF CAROLYN GROH 

32 I am the wife of Philip Groh, the plaintiff in the above-entitled matter. 
33 
34 My husband recently told me that he had testified at a deposition that he did not 
35 

36 suffer mentally from his termination from Mason County Forest Products. He asked me 
37 I 
38 
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54 

within the last couple of weeks if he in fact did suffer mentally. I was shocked to hear that 

he said that he didn't, although I guess it's in his character because he tends to try to hide 

his pain, even from himself. In fact, the months after his termination were terrible for him 

and for me as well. In fact, he still suffers, although it's better now that he is working. 

would like to testify at his trial about how he suffered as a result what was done to him. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 
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WESLEY S. JOHNSON 
Attorney at Law 

600 Royal Street - Suite B 
Kelso. WA 98626 

(360) 577-8700 - Fax (360) 577-8702 
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Signed at Kelso, Washington. on the 16th day of October, 2009. 
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WESLEY 5. JOHNSON 
Attorney at Law 

600 Royal Street - Suite B 
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f\; THE SCPER[OR COLRT OF WASHC\GTO' 

FOR \{ASO~ COL~TY 

.0 - -. ~" 
-' .' 

, PHIUP GROH, 
9~ 

I 

) 
) 

10 : 
i 

II! 
I 

Plaintiff. ) ~O. 08-2-01105-8 
) 

) ORDER DENYING PLAINTIFF'S 
) MOTION TO ALLOW AN 

, \L-\SO\f COL~TY FOREST PRODCCTS. ) ADDITIONAL WITNESS ~ 
) OlSMISSINfi PbAIJ ((fF'~ 1/: - I LLC, a Washington Limited Liability 

13 

14 

Company; Philip lohnson, 

Defendants. 

) E)t'OTIONJ .. L DISTRESS CLAIM 
) ~'rm PUR'IUGE 
) 

-------------------------------) 

15 THIS \{A TTER came on for hearing upon Plaintiff s Motion to Allow an Additional 

16 Witness ("Motion"); 

17 1. Plaintiff s Motion, the Declaration of Carolyn Groh in support of the Motion; 

18 and 

19 2. Defendants' Opposition to Plaintif"f 5 Motion to Allow an Additional Wi!~ess, 

20 the Declaration of lennifer K. Wyatt in support of Defendants' Opposition to Plaintiffs 

21 \t1otion to Allow an Additional Witness, and the respective attached exhibits; and 

22 

24 

25 

26 

.., 
Y. All responsive materials submitted by plaintiff. including: Defendant's Reply 

in Support of Plaintiffs Motion to Allow an Additional Witness, Plaintiffs Supplemental 

Ml!morandum In Support of Y'1otion to Allow an Additional Witness and Defendant's 

Additional Briefing On Defendant's Motion to Allow an Additional Witness. 

ORDER DENYING PLAINTIFF'S MOTION TO ALLOW .-\.i'i ADDtTIONAL 

W[T:--JESS .-\..\iD STRrKING PLAI~T!FF'S :::-"\OT:ONAL DISTRESS Ci..A:'\.[, 1 

1 L!60801081l77"3;161 

ORIGINAL 
\ C\.'] 

LANE POWELL PC 
SUITE·HOO 

1 ~20 FIFTH A VENUE 
SEATILE. WA 98101 

(206i 223· 7000 



, and J~~ms I:se[ r' fully advised of t;,e circumstances. 

3 \O'N. fHEREFORE, [T [S ORDERED .-\DJLDGED A\"O DECREED [hac: 

-+ Pl::.llnt:~rs \-(otion to .-\llow 1n .-\Jditional Witness is DE\"[ED: 

5 [T [S FLRTHER ORDERED, .-\DJL'DGED A\"D DECREED that Defendant's 

6 req'J.t!st to dlsmiss PlaintitY::) emotional distress claim is not beins considered at this time but 

~ ma:, be nisd on summary j'J.d:?;ment for the Court's consderation. 
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10 
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23 
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·n .... \ 
DATED this ~ day of 

.\-{ASO:\ COL~TY D[STRICT JCDGE 

Presented by: 

LA~E POWELL PC 

By 
S~ar--a~h~~~~~~~~~~~~ 

Jennir K. Wyatt, WSBA No. 35156 
Attorneys for Defendants 

ORDER DE~YrNG ?LA.INTIFF·S \lOTlOi'l TO ALLOW .A~ .l,.JDrT:ONAL 

W[T"iESS .l,.~D STRIKI~G ?L.l,.iNTlFF·S EMOTlONAL DISTRESS CLA:M- 2 

11260S ,) !08/[7735[6! 
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SLTTE ~IOO 

[·CO E'lFTH" VENLiE 
SEATILE. WA ~glOI 
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Philip D. GrOll 

E'3.:;Je 38 

Q. So, do you recall when you started at Masor. 
2 

3 

County Forest Products? 
A. Yes. 
Q. What is the date. approximately? 

S A.. A~ Lewis County? 
6 Q. Yes, Lewis County Forest Products, 1 apologize, 

8 Q. SO, it', flat '04, that's a -- ,here's a couple 

1 

2 

J 

4 

5 

6 
7 

3 

7\ ~t ~ 3 ?uf'09 nugU::::> J... r _ 

of that he thought it was a younger man's jolP 

A. That is what he said. 

P3.ge 40 

Q. Okay. But he did make the decision to hire 

YOll --

A. Yes. 
Q, -- anel let youlry it, correct~ 
A. Yes. 7( A, it was January of ' OS. J 

9 of places where It says '04 O.fl the document, I just want to 9 
1 0 make sure that's not correct 10 

Q. Do you happen to know how old Jim Woodfin is? 
A. I think Jim is probably 55 maybe. 
Q, And how old were you at the time that you 

1 L A, No, it was January of '05. 
12 Q. It happens 3. lot when the year passes over, 
13 people forget to change the date. 
14 And your starting pay was $4,167 a month, is 
15 that correct? 
15 A. I think so. 
17 Q. Do you recall how you leal11ed about the job at 
18 Lewis County Forest Products? 
19 A, How I le!ll11ed about the job? 
20 Q Yes. 
21 A. [was given Jim Woodfin's n!lme by a chemical 
22 salesman, then ( called and talked to Jim several times, 
23 and finally he interviewed me. 
24 Q. Did anyone else interview you besides Mr. 
25 Woodfin" 

11 started at Mason County -- or Lewis County Forest Products~ 

A. I think I was 56; 55, 56. 12 
13 
14 

Q. SO, you're about the same age as Jim Woodfin'? 
A. Yeah, I think I'm a little older than him, 

! 15 but --
16 Q. Okay. Do you know how old Phil Johnson is~ 

17 A. 1 have no idea. 
113 Q. He's over 40, cOiTect? 
19 A. Yes. 
20 Q, And what was Jim Woodfin's position at the time 
2 1 when you were hired at Lewis County Forest Products·? 
2 2 A. He was the manager. 
23 Q. The plant manager? 

2 ~ A. Yes. 
25 Q. At what facility? 

I------------------·--r-·----·---------·-.. -----·-----
E'age 39 Page 41 

1 A. No, 1 A. Lewis County. 
2 Q. And you called him Jim Woodfin; is that his 2 Q Where is that located? 

3 middle name? 3 A. Winlock. 
4 A. That's all I know him by. I don't know him by 4 Q. SO, when you started, you worked at the Winlock 
5 Richard, you know, it's always been Jim. 5 mill, is that cOITect? 

o Q. But is that Richard Woodfin, do you understand 6 A. Yes. 

7 that to be the Jim Woodfin you know? 7 Q, And how far of a drive is the Winlock mill from 
your home in St. Helens? a A. Yes. 8 

9 Q, Okay. Do you know who made the decision to hire 9 
10 you? 
11 ~ A. (think .lim Woodfin did. 

10 
.. 11 

12 Q Do you know if Phil Johnson was involved in that 12 
l3 

14 

15 
16 

13 decision? 
14 A. I think Jim told him that I was -- he had me --
15 Jim had me work with the swing shift supervisor until I 
16 felt that I could handle the job, or whether I wanted to 
17 handle the job, because he thought it was -- you know, he 17 

18 thought that it was a younger man's job, but he knew that I 18 
19 could do it if r wanted to do it. ... 19 
20'" Q. Did he tell you lhat he thought it was a younger 20 
2 1 man's job? 
22 A. Yes, he did. 
23 Q, What speCifically did he say? 

21 

22 
23 

A, Fifty-five miflutes. 

Q, SO, you said that he had you start working with 
someone else -

A. Yes. 
Q. -- to see if you could handle the position? 
A, If I wanted to handle it. 
Q. If you wanted to handle the position? 
A. Yes. 
Q. Okay. Who did he have you work with? 
A. I can't remember his name. 
Q. Is he still there? 
A. Doug Ipock was his name, 
Q. Doug Ipock? 
A. Yes. 
Q. Is Doug Ipock still at Mason County Forest 

24 

25 

A. You're running most of the night. 
Q. Well, but what did he specifically say in temlS 

2 4 Products --
25 A. No. 
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'. 

D. 

P,qe 

Q -- If you know~ 

2 When did he :eave? 

3 A. He left -- I'm gOing to say he :eft sometime :n 
~arly 2006. 

5 Q Was Greg Duncan working at Lewis County Forest 
6 Pr{)ducts when you started? 
7 A. No. 

g Q. Do YOll know when he started? 
9 A. >Jo 

1 J Q. Was Dan Poppe working at Lewis County Forest 

the job? 
2 A. Right. 

7\ l' g'1 ~ +~'-I.. ... l' ' :::> __ 2009 

3 Q. Okay. At the time ~hat you wor:';ed as 3 ;wing 

shift supervisor at Lewis County Forest ?roclucts, did Lewis 
5 County do any international or metTic !umber~ 
6 A. No. 

7 Q. I'm going to show y:lU another Payroll Change 
B Form dated January 11th, 2006, which will be marked 1$ 

9 Ex;libit-5. 
10 (Exhibit-5 marked.) 

11 Products when YOll started? 11 Q Do 'lOll recall getting a raise !n January Jf 

12 A. I'm not sure. 12 2006? 

1. 3 Q. Was Wayne Burton working at Mason County Forest 13 A. Yes. 

1 ~ P1'Octucts when you started -- 14 Q. Okay. Do you know who authorized the raise? 
15 A No. 15 A. Greg Duncan. 
1 S Q. -- or Lewis County" 16 Q. Do you know if Phil Johnson was involved in tbat 
17 How about Debbie Simons? 

13 A. No. ] 
19 [ Q. SO, what are the duties of a swing shift: 
2 J supervisor? 

2 1 A. Make sure the production got out, ma!(e sure 
22 people worked safely and didn't get hurt. 
23 Q. Was swing shift supervisor the specific position 
24 that you applied for? Let me back up. 

25 You said YOIl heard about ajob from the chemical 
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1 salesman --
2 A. No, I got Jim Woodfin's number from a chemical 
3 salesman. He told me to give him a cail, there might be 
4 something. 
5 Q. And did Jim Woodfin tel! yotl what positions were 
6 open when YOtl called him? 
7 A. We didn't really talk about a position being 
8 o!Jen. as a matter 0 f fact. 
9 Q. He just invited you in for an interview? 

10 A. Right. 
11 Q. Did you talk about any positions other than 
12 swing shift supervisor when you met with Jim Woodfin? 
13 A. No. 
14 Q. Okay. W~o was your supervisor as the swing 
15 shift: supervisor? Who was your supervisor? 
16 A. Jim Woodfin. 
17 Q Okay. And how long did yotl do thiS sort of 
18 tandem employment with Doug Ipock? 
19 A. A couple weeks. 
20 Q. And how then did you transfel' from working with 
21 Doug Ipock to taking on the position yourself'! 
22 A. They didn't have a -- Doug wasn't going to be 
23 able to go to day shift until I told Jim that I was going 
24 to stay. 
25 Q. SO, at some point did YOll tell Jim yOll wanted 

I 

17 at all? 

1 B A. I don't have any idea. 
19 Q. What's your understanding of the reason for 
20 getting a raise in January of 2006? 
21 A. My understanding orthe reason? 
22 Q. Uh-hllh. Yes. Sorry. 
23 A. Well, [ know what the reason was. 
24 Q. Okay, what was the reason~ 

25 A. They hired -- when Doug Ipock went to Mason 

1 

2 

3 

4 

5 
6 

7 

a 

---------------_._._---------
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County, they had a lead man 011 day shift, they made him a 
supervisor and gave him 4,500 a month. 

Q. Okay. And so why does that mean that you get a 
raise? 

A. Because he gave me a raise because of that. 
Q. To make you commiserate with Doug--

A. Yes. 

9 

110 

Q. -- in the same positionry 
A. Right. 

tvlR. JOHNSON: Phil, you've got to wait for her 

to talk. One person at a time. 
i 

11 

12 
13 

14 
15 
16 
17 
18 

19 

20 
21 

22 
23 

24 

25 

THE WITNESS: Sorry. 
Q. Just so we're clear about the tellllinology here, 

when we talk about Lewis County Forest Products, you're 
talking about the Winlock mill? 

A. Yes. 

Q. Yes. 
And when we talk about Mason County Forest 

Products, we're talking about the Shelton mill, is that 
correct? 

A. Yes. 
Q. And I apologize, I think I've been not making 

thnt distinction clear. So, if for some reason you're not 
sure which I'm talking about, please let me know. 

A. Okay. 
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50 Dennis was 110ved to the :og yard Jnd : {ind of 

assumed some of the stuff' that he was doing :\nd jid 

some -- 'ook a little ;nore responsibility :here 

Q Okay And what is your (iUe now~ 

14 ... 

A I WOI"k for Greg Duncan. I don't ~,ow if you would cal! 

n:e the supervisor or his :ead man, but; make sure 

everythlllg runs when he's 'lot arDund. If ~heres any 

problems, I rake care of most of them. Gre?; is kind of 

1D 

in and out With this new export ~roduct that we cut so 

he's kind of in and Jut so he kmd of [elies on me to 

11 make sure things run. 

12 Q Okay So, you don't <now what your oPf:c:al title is 
1.3- --with the :ompany? 

14 A It's changed so many times since [''Ie got up there. 

15 No, I'm not sure. 

i 6 Q And what's your salary now? 

17 A Sixty-five. 

18 Q Still 65? 

19 A Yep. 

-

20 Q Since you've been there, has anybody ever talked to you 

21 about what the future would hold for you in the 

22 company? 

23 A No. 

?age 

first ;;ot up there so 'hat I k.'1ew all the:ompllters and 

eyerythin~. 

Q When JOU first got tip :0 ".Vhere~ 

A To Mason County 

5 Q r 5ee. 

6 A I'·Je taken Excel :lasses when I was in schoo I and 
7 graduated with an Excel certificate. 

3 .Q Okay. Has anybody ever told you why Phi I Groh was let 
9 go? 

1 D A I was llnder the assumption that it was when ail the 

11 

12 

layoffs were going on, just another one of the 

unfortunate layoffs. 

1.-3 Q Has anybody ever-to!d· you why. Dhli Groh was let ?,o7 

14 A No. 

15 Q So, have you ever heard any discussions about why Phil 

1 <) Grah was let [l;o? 

17 A No. 

1 a Q So, allY knowledge you would have IS just based on 

1 <;I assumptions? 

20 A Mm-hmm (witness nods head affirmatively). 

2 1 Q Yes? She is Writing everything down so you have to say 

22 "yes" or "11;>." 

23 A Yes. 

24 Q Have you ever gotten a feeling tlley're grooming you for 24 Q Have you ever heard anybody discussing Phil Gtoh's age? 

25 something? 25 A No. 

1 A I'm good" wh" I do, I'm good" m'klog lh~o~:o,'5 r:-::::o:,:,::~:tO":"~l':~'O"~::~d~~' 
2 so, I know that I've been ;noved around 1 lot for that, I 2 to have his position? 

3 but other than that, flO 3 A No. When [ was first moved back to the sawmill, [ was 

4 Q So nobody has ever discussed what they would like to 

5 see you at some time ill the future of the company':' 

6 A No. Only thing I have ever been told is that they 

7 would like me to team these different thll1gs so that [ 

8 just had that knowledge so that if they had problems 

<;I somewhere, they could move me, because right now I'm 

10 not sure that [ won't be moved to the next place that 

11 has a problem. 

~ 2 Q Okay. So, YOII said you've had some training in 
.. 

13 computers? 

14 A Yeah, took some classes. The mill actually sent me to 

15 some classes in Sun River, Oregon for some of the stuff 

16 that we do at the mill. 

17 Q When was that~ 

18 A That was In 2007. 

19 Q What pOSition \Vere you holding at that tlme~ 

20 A I was the lead man. 

21 Q And how long did you go to these classes? 

22 A It was a three-day training 

23 Q Have you ever had any other training in computers? 

2 4 A Just from the maintenance, the computer technicians. 

~ 5 They have taken me through a lot of the training when r 

4 

5 

6 

7 

8 

a little bit apprehensive of going there because my 
wife at the time was pregnant and it was easier for me 

to get away from the shipping department than it wall ld 

be thl: sawmill, so when I was first told that! might 

be moving back to the sawmill, I wasn't really looking 

9 forward to it because it was so much easier for me to 

10 get away from the mill to go to these appointments with 

11 l1ly wife. It was our first kid, so I wanted to be there 

12 for all those, so I was a little bit nervous about 

13 going back to the sawmill, but --

1 4 Q You're talking about the stud mill now? 

15 A Yes, the stud mill. 

16 Q That's aliI have. 

17 

18 EXAMINATION 

19 BY MS. WYATI: 

20 Q I Just have a qllestion. Since you·ve been back at the 

21 stud mill, have you noticed any c.hanges 111 terms of 

22 production or --

23 A OUl· production has gone up ten percent since 1 have 

24 been taking care of it. Our safety issues have gone 

25 down. Our flow has gone up ten percent with the 

DANIEL J. 
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?:qe 1] 

Q. Is that stdl the ownership of Mason County Forest 

2 Products0 

] A. Well, it's Long Bell Ventures Li...C. 

Q Pardon? 

5 A. Long Bell Ventures is the parent company 'JfJoth Mason 

'5 County Forest Products ~lld i...ewis County rorest Products. 

7 Q Are they Ihree different LLCs? 

8 A. Y'JU know, I really don't remember how we fomled it, 

9 structured It. 

1J Q. SO, you think It's Long Bell Ventures U~C, something hke 

11 that? 

12 A. That IS the parenl:ompany of the other two. 

13 Q Wl1Y two sepnrate entities? 

14 A Tax purposes. Nonn Brendan IS probably one of the better 

15 tax folks in the U S. and be did the most of the stmcture 

~6 work of the company. 

17 Q. SO he told you that's the best way to do it and you said 

18 okay? 

19 A. Well, you got to remember I was not the majorIty owner of 

20 the ~ol11pany I wasn't takIng orders fi-om anyone in 

21 particular and I wasn't giving orders. 

22 Q. Okay. So, how does the stock break down between the three 

23 of yo II? 

24 A. Currently? 

25 Q. Yes. 

12 . Page 
~ 

1 Q Yes? 

5 

'5 

7 

10 

III 

i1Z 
I 

lJ3 14 

15 
I 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir 

Q. Again, one other thing is to say yes and no 

A. Yes. 

Q Do you remember what :t was about hiS background (ilat :nade 

you decide to hire him? 

A. His fanner employer, Friesen Lumber, had a facility that 

pretty much matched our product ~ine to a T The 

machinery was very Similar, and I ilad, I still have him, 

becuuse he's a long-term friend, that was (ile electrical 

supervisor there for many years, and I 1~lked With him 

prior to hiring Pbil and he told :ne that he had been a 

good man, long, steady employee. 

Q When you first hired him, Phil Groh, what position did he 
fill? 

A. There again, I really can~ tell you for certain, it's 

been long enough ago, and by that time 1 was not involved 

at Lewis County 

Q. Okay. So who lVould have done the hiring at Lewis COUIlty" 

A. It would have iJeen Jim Woodfin or Greg Duncan, I believe, 

could have been either one. 

Q. SO, you remember Iliring him, you remember doing a 

background check on him, but YOlI don't really remember 

what position he filled? 

A. I believe lie was a shift foreman, but I ciln~ say that for 

... 

1-------------------+-------.-----.----------.---
Page 11 

6 

A. Acnlully, now Bill Colson is deceased. 

Q. Okay. 

A. And I do not recall exactly how the estate wus broken up 

I own ten percent or tile GOmpany, and split between his 

estate trust and a few others things and Noml Brendan is 

the other 90 percent of tile company. 

7 Q. Okay. So, everybody indicates you're the boss. 

8 A. On-the-ground boss, that's me. 

9 Q. SO you're the managing partner? 

1 D A. Yes, (am, managing member. 

11 Q. Okay, Managing member. So, do the other 5hareholders get 

12 involved 111 the day-to·day management at all? 

13 A. No. 

1 ~ Q. SO, when did you first meet Phil Groh? 

15 A. When he came to work at Lewis County Forest Products. 

16 really don't remember the date. 

17 Q. And do ),011 remember approximately? 

1 B A. 2004,2005, 1 really can't get much closer than that. • 

Ii 9 Q. Do you know who hired him? 

20 A. My guess is it was Jim Woodfin. I know that I did some of 

21 

22 

the background work 0n it, but I'm guessing it would have 

been Jim, but it could have been Greg that hired him. 

23 really don't remember. 

24 Q. Would YOII have been consulted about that? 

25 A. Mm-hmm. .. 

Page 13 

1 sure, so I have to say no, I really don't. 

2 Q. SO at some point the decision was made cD bring him up to 

3 Mason County, is that correct? 

4 

[: 
A. Yes, it is. 

Q. And do you know who made that decision? 

A. I believe I did. 

7 Q. And what information went mto that decision? 

] 
8 A. Whell we shut that plant down in September of2006, we did 

9 not feel the plant would be down any longer than January, 

1 D it would lJe started by no later than January 2007, and I 

11 don't believtl we let any of our salaried people go at that 

12 point. 

13 Q. Everybody was blought up to Mason County? 

14 A. I believe so, yes. I better couch that answer with I'm 

15 not certain. 

16 Q Okay. Is there a better person to ask thiS question of? 

17 A. Well, I think the problem you're going to run into is 

l B memory, unless someone has the time and ability to look 

19 back at payroll records. And I can't give you an opinion 

20 of what anyone else's memory may be like, all I can tell 

21 

22 

23 

I 24 

1 2 5 

you is what mine is, and I can'l tell you for certain that 

everyone came up. I believe that to be the tmth, but I 

don't know. 

Q. Okay. So, when he was brought up to Mason County Forest 

Products, what position did he fi II there? 
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2 

A. I don't know what i1e started 3S :here. but he ~nded 'Jp 3S 

a shift supervisor In the stud mill. 

J 

4 

Q Does it sound right :hat he may have st3.l1ed over at :he 

pl:rner mill. Jr do you remember? 

5 A. I don't remem ber for Silre He may have because, .IS I 

6 stated earlier. the people that we brought up there were 

moved up there with the idea they would Je gone wlthm 

8 four months. 

3 Q. Okay. So, why was the Lewis County facility shut down? 

1 Q A. Its inabtlity cO make a variety of different sizes of 

11 lumber and the fact that it had no dry kilns. 

12 Q And is that an ldvanlage that the Mason ~ounty facility 

13 had? 

1~ A. Yes, 

1 S Q And which of those advantages did it have 'hat !nade it 

16 more profitable? 

17 A. Well, neither one, because neither one were profitable 

1 S Q. What about the Mason County facility made it feasible for 

19 you to operate? 

20 A. We had dry kilns, we could dry lumber. That was the 

21 single largest difference. And it had the ability to make 

22 a longer product, it gave it more market versatility 

23 Q. Okay. I'm going to hand YOII what's been marked as Exhibit 

24 I Do you know what that is? 

25 A. Looks like it's a payroll change form to move Phil to 
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1 swing shift supervisor. 

2 Q. Okay. Have you ever seen that document before? 

3 A. I really coulcln'I tell you. I don't remember. a's a 

standard fonn. 

5 Q Standard foml for your company? 

6 A. Yes, m. 

7 Q, And I'm going to hand you what's been marked as Exhibit 

8 Number 2. Do you know what that :S'1 

9 A. Looks to be a fonn showing that Phil Groh was moved on 

10 January 9 to swing sl1ift supervisor and i'JI1 certain it's 

11 from the stud mill. 

12 Q. And there was a raise involved in that? 

13 A. Yes. 

14 Q. Would you have made Ihat deciSion to give him a raise? 

15 A. 1 probably was not involved in it. 

l6 Q. Okay 11lat's something that someone else would have the 

1 7 authority to do? 

1 B A. Our plant managers ~ave the authority to make changes !l1 

19 pay rates, yes. 

20 (Exhibit NO.4 marked for identification.) 

21 Q. I'm going to hand YaH what's been marked as Exhibit Number 

22 4. Do you recognize that? Do you know what that is? 

23 A. Same fonn as the previous. payroll change foml, 

24 Q. !t also shows a change in his position. correct? 

2:; A.Yes,sir. 

Q And what does It Indicate the cltange was" 

2 A lndicates the change was from sWing sili it supervisor to 

day shift. 

Q. And apparenrly a significant change in pay7 

A,. Looks, yes. ,t does :oak like signi [jcant change 111 Day 

6 Q Was [hat a decision that you would have made? 

:\ I don't know whether I was mvolved in it or nol, to be 

qUite honest. in other words, I don't remel:1ber 

9 Q Whose signature IS on that document? 

lOA. Wayne Burton. 

11 Q. What was C1is position WIth Ihe :omp~ny then" 

12 A: He was I believe at that pomt in time stud mdl manager. 

13 Q. Do you know whether this cliange would have beel] whiie he 

14 was still at Lewis County Forest Produc!s ,1f at Mnsol! 

1 5 County Forest Products? 

16 A. 11115 one in 20077 

17 Q. Yes. 

18 A it had to have been at Mason County because Lewis County 

19 had not operated since September of2006. 

20 Q. Now, there was also 1 bonus program, was there not? 

21 A. Yes, there was. 

22 Q How did that work? 

23 A. 1 don't remember the detalls of the program, what was in 

24 it. 

2 OJ Q. Who would :cnow that? 
--------_._._----------_._---------_. 
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A. Our HR person 3hould be able to tell you that 

2 Q. That would be who? 

3 A. Debbie Simons. 

Q. Okay. So who designed the bonus program? 

5 A. It was a collective work between myself and the bulk of 

6 our management people. 

Q. When you say the bulk of your management people --

A. The upper management, plant managers, the upper level of 

9 our management people. [t wouldn't go down to shift 

1 D supervisors. 

11 Q. SO upper level, who 3re we talking about, what names, can 

12 you use some names? 

13 A. Well, I can't tell you exactly who was there at the time 

14 

l5 

16 

i7 

l3 

19 

20 

21. 

22 

thaI it was introduced because [ don't know the exact time 

when it was introduced, I mean, [could give you an idea 

of what our upper manage111enllooked like as of that date, 

and, there again, I wouldn't guarantee the accuracy. I 

was there obviously, I beiieve Steve Grandorff, Olll' 

resource manager, would have been there and been involved 

in it. Jim Woodfin probably was there and :nvolved in it. 

r don't know, he may have already been gone. And our 

sales manager, Josh Dean. 

2 J Q. SO, for d time ::.fter Mr. Groh was moved up to Mason 

24 

25 

County, he indicates that he was put up at the casino up 

there. 

PHIL JOHNSON / By Mr. 

5 (Pages 14 to 17) 
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2 
A. I ~anjust tell you what I was told. 
Q. Okay, what were you told? 

?age 

3 A. That they needed somebody in the stud mill to 
4 make the thing run. 
5 Q. A.nd who :old you that? 
o A. Thatls what -- that's what the manager of the 
7 ?Ianers told the crew at a meeting. 
S Q. A.nd who was the manager of the planers? 
9 A. I'm trying to think of his name. Doug Tingley. 

10 Q. Were you at the meeting? 
11 A. Yes. 
12 Q. Did you consider it a promotion to go from 
1 3 planer supervisor to stud mi 11 supervisor? 
14 A. Did I consider it a promotion? 
1 S Q Yes. 
16 Was it a better job? 
17 A. Was it a better job? 
18 Q. To you. 
1 9 A. I think -- to me? I think that it was -- you 
20 know, for some people it probably would have been a better 
21 job. It wasn't the job that I wanted, but after I got it, 
22 it was a better job. 
23 Q. Okay. Why wasn't it the job you wanted? 
24 A. I wanted the job that I was doing at the time. 
25 the planer. 

August 13, 2009 
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A. That's when -- that's when this one came about. 
Q. Okay. So, when you worked as the planer 

3 supervisor at the Shelton mill, were you then ,tIll being 
4 paid at the $54,000 a year rate? 
5 A. Yes. 

6 Q. SO, your change from planer supervisor to stud 
7 mill supervisor also canle with an $11,500 salary raise? 

.8 A. Yes. ., 
9 Q. Okay Did you have a discussion with anyone at 

10 Mason County Forest Products about switching from planel 
11 supervisor to stud mill supervisor at that time? 
12 A. At which time? 
13 Q. When the shift hap~ned In November of 2006') 

14 A. Did I have a discussion with anybody about it? 
15 Q. Yes. 
16 A. You mean -- no. 
17 Q. Well, someone had to tell you that you were 
1 B going to be the stud mill supervisor instead of the planer 
1 9 supervisor, correct? 

JO A. Yes. ... 
2 1 Q. SO, who told you that? 
22 A. Doug Tingley. 
23 Q. At that meeting? 
24 A. I don't know that -- that's when r -- that's 
25 when I heard his reasoning for it, yes. I don't know that 

1---------------------1---------------------... -
Page S9 

1 Q. And why did you want the planer job over the 
2 stud mill job at that time? 
3 A. Because I hadn't finished my job. 

Q. What do you mean by you hadn't finished it? 
5 A. We hadn't gotten it to the level that it needed 
6 to be. 
7 Q. Okay. So, why do you say that others might have 
B considered the stud mill job a better job than the planer 
9 supervisor job? 

10 A. It is a better job. To me, at that time, it 
11 wasn't, because I wasn't done -- I didn't feel like I was 
12 done with the job that I had, if that makes sense. 
13 Q. 11 does make sense. 
14 Why do you say it is a better job, though, to be 
15 the stud mill supervisor rather than the planer supervisor? 
16 A. Well, some people think the planer's just the 
17 butt end of things, but I never felt that way, but --
18 Q. Okay, so it has a better reputation --
19 A. Yes, 
20 

21 
22 

23 

Q. -- in the industry -
A. Yes. 
Q -- is that correct? 
A. Yes. 

Page 61 

1 anybody actually told me. I think it was jllst somebody 
2 said this, and you !:now, and I heard about it, and that's 
3 about how it went. 
4 Q. SO, you heard through the grapevine you were 

being promoted? 
6 A. Yes, [ did, yes. 
7 Q. Okay. Al the time that you became the Shelton 
S mill stud mill supervisor for the day shift, was there a 
9 swing shift? 

10 A. No. .. 
Ii 1 Q. Okay. And so at some point between August and 
12 November 2006, the Shelton mill also reduced from having 

. 13 both a swing shift and a day shift to just having the day 
14 shi It, comct? 
15 A. Yes. 
16 Q. Do you ha'le an understanding of the reason for 
17 that? 

18 
\9 

A. The economy. 
Q. SO, the Shelton mill was also having financial 

20 problems -
A. Yes. 21 

I ~~ Q. -- is that COITect? 

.. 

24 Q. Did you have any additional pay changes when you 124 
25 went from planer supervisor to stud mill supervisor? 25 

MS. HAUSIDLD: Are we doing okay? Do we need 3 

break? 
tvm.. JOHNSON: Yeah, let's take five. 

16 (Pages 58 to 61) 
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MS. HAUSHILD Do you ',vant to take five? 
THE WiTNESS: Okay 

(Recess from 112S a.m, to I I 3S a.m.) 

Q. Backing up way back to the beginning when we 
were talking about your efforts to get a :lew job after 

Mason County Forest ?roducts, did you, when you were 
talking to the :leadhunters about looking for a new job, did 
you give them a geographical area for them to search for 
you? 

A. No. 
Q, Did you tell them that there were any places you 

would not go for a job) 
A. No, 

Q. Did you look outside WashlIlgton, for exarnpleq 

A. Yes, 
Q Did you look outside Oregon? 
A. Yes, 
Q. What's the farthest you looked for a job? 
A, I applied .- there was one other one that 

Jansen, ( applied to Potlatch in Idaho. 
Q, Would you have had to have moved ifyOll took the 

Potlatch job? 

A, Not any more so than what [ did in Shelton. 
Q. Okay. So, let's go back to that in telms of 

Page 64 

Q. Lmle Creek, okay. .. 
2 Who put you up there? 
3 A. Phil Johnson did. 

4 Q, And how long did you stay at [he Little 2t-eek 
5 Casino? 

6 A. Six months. 
7 Q. Six months? 

~ A fu ~ 
9 Q. Okay, And did you have .. how did that work? 

10 Did you have an actual one reom there that you went to 
11 every day or .. 
l2 A. I had •• I got a room for the week 5very ~veek. 
13 Q. Okay. So, every week you got a new room for the 
14 week? 
15 A. Yes. 

16 Q. And how rr:my nights did you stay at the Little 
17 Creek Casino during this time pertod~ 
18 A. Four nights a week, 
19 Q. Monday, Tuesday, Wednesday, Thursday? 
20 A. Yes, 

~2 A, Yes. 
23 Q. Did the company also pay for meals or other 
24 incidentals dUl'Il1g this time? 

25 this time period where you were being asked to work at the 
1---

'21 Q. And the :::ompany paid for that, COlTect~ J 
.. ~~_. __ .. _.~~~~::t~~~~~~.~~~~~\~.:~~~.at.!_a..~_~~~~. :t: _b:~t _ '''_ 
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~ ,.. 

Shelton stud mill in August 2006 on forward. At what point f 1 
did you •• or how did it come about that you ended up 2 

getting an apartment in Shelton? 3 

A. How did it come about? 
Q. Yeah, how did that come about? \Vhat made you 

decIde to get an apartment in Shelton? 
A. Because I couldn't drive four hours a day. 
Q. SO, how much of a drive was it from your borne in 

St. Helens to the Shelton mill? 
A. Two bours. 
Q. SO, its four haul'S round trip, con'eet? 

A. Yes. 
Q. Okay. During what period of time did you 

actually make that drive, that four hoUl' round trip drive? 
A. I drove up there on Monday mornings, and I teft 

on Friday afternoons. 

Q. But when you moved from the Winlock 1I1i11 to the 
Shelton mill in August of2006 .• 

A. Yes, 
Q. .. did you actually get an apal1ment? 

A. No, actually, they put me up at the casino, 

Q. What casino? 
A. Little·· the Little •• 

MR. JOHNSON: Little Creek is it? 
A. Little Creek, yeah, yes. 

4 

5 

6 

7 

~ 9 

10 

11 

12 

r'l-3 
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19 

-.fO 
21 
22 

23 
2~ 

25 ... 
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~. 

yes. 
Q. Like a per diem? 
A Yes, 
Q. Okay. Do you remember what your per diem was 

during this time? 
A. $29, $39 a day, plus the room, 
Q, Plus the room? 
A. Yes, 
Q. SO, at some point then you did get an apartment, .. 

though, after six months, correct? 

A. Yes. 
Q, SO, was that your idea or Phil's idea? 
A After I tranSferred, officially transferred 

there, that's where I was at. I don't think I had much 
choice. 

Q. SO, why do you say officially transferred? 

A. Well, [ was·· I wasn't ilfficially there until 
this (indicating). 

Q, Until Januaryof2007? 
A Yes, 

Q, Okay. So, did Phil tell YOllile wasn't going to 

1111 

• 
pay for the Little Creek Casino anymore, and you needed to 
get an apartment, or did you decide to get an apartment') 
I'm just trying to figure out how that change happened. 

A. I think Wayne Burton and I had a discussion 
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about it. 
2 Q. Okay. What was--
3 A. But Phil and I never did. 

Q Okay. What was your diSCUSSion v,Iith Wayne? 
. ) A. That basically the reason he gave me the 65,500 
6 is because he knew how much it cost ~im to stay per month. 
7 Q Did Wayne live somewhere else as well? 
3 A. Wayne lives :n St. Helens. 
) Q. With you -- not with you --

1J A. No. 
11 Q. -- but in the same city as you, cor:'ect? 
12 A. Yes. 
1 J Q. Do you know if he still lives there? 
1 q A. Yes, he does. 
15 Q. SO, the pay raise was partially an effort to 
16 compensate you for the long dr ive and the extra time it 
17 would take, is that correct? 
1.8 A. The pay raise was to -- I don't know what it was 
19 for. It was to help my -- for my living eX;Jenses to stay 
20 up there. 
21 Q. SO, you had a discussion with Wayne about 
22 possibly getting an apartment here, is that correct? 
23 MR. JOHNSON When you say "here," you mean 

2 " 
Shelton? 

25 MS HAUSHlLD: \'m sorry, we are In Kelso, I 

1 

3 

5 

.s 
7 

8 

9 

10 

11 

12 

13 

1 :l 

15 

16 
17 
18 

19 

20 

21 

22 

23 

2~ 

25 

August 4 , 
1.'), 2009 

?aqe 69 

other days, con'ect? 

A. Yes. 
Q. Okay And jij you ever consider moving from St. 

Helens to somewhere closer to the Shelton mil[~ 
A. Yes . 

Q Did you look for hOllses in the Shelton area? 
A. I didn't look for houses, 10. 

Q. Did your wife look for houses in the Shelton 
area? 

A. She was in the process of selling QUI' house ! 
when -- once I heard this thrOUgh the grapevine lhat it '.vas 
going to happen. !-

Q. When you heard what was going to happen0 

A. I was going to be let go. 
Q. SO, you were in the process of movillg from St. 

Helens to Shelton at the time? 
A. No, we were in -- she was in the process of 

selling the house. 
Q. Did you have another house YaH were looking at 

purchasing at the time? 

A. No. 
Q. SO, why were you selling the house at St. Helens 

at the time? 
A. She was going to find one up there. 
Q. SO, it was up for sale at the time? 

------------------\_._----
P3.ge 67 

1 forget. 
2 Q. Yes, in Shelton. 
3 A. I may have told him that I was going to get one, 

4 yes. 
S Q. And how did it come about that you ended up 
6 getting an apartment with Robert Emler? 
7 A. I-Iow did it come about? I don't know. [was 

8 pretty close to the guy. 
9 Q. Did you ask him, or did he ask you? 

1 D A. I think I asked him. 
11 Q. Okay. Where did --

12 A. Or actually, I think I told him if he was going 

13 to stay, we could get one together. 
14 Q. Do you know where Robert's permanent residence 
15 was at the time? 

16 A. He lives in -- his -- [ think his mother and 

17 father live in Kelso. 
18 Q So, he was commuting from Kelso to Shelton? 

19 A. Yes. 
20 Q Okay. When YOll switched from being at the 
2 1 Li !tIe Creek Casino to getting the apartment in Shelton, 

22 were you spending four nights a week there again, Monday, 
23 Tuesday, Wednesday, Thursday, at the Shelton apartment? 

24 A. Yes. 
25 Q. SO, you were gOing back to St. Helens for the 

E'3.ge 69 

1 A. Yes. 
2 Q. It hadn't been sold--

3 A. No. 
4 Q. -- correct? 
5 Okay. I'm going to show you what will be marked 
6 as Exhibit-7, which is a letter to you fl'om Wayne BUlton 
7 dated March 12th, 2007. 
3 (Exhibit-7 marked.) 

9 Q. Do YOll recall receiving this letter from Wayne 

10 Burton? 
11 A. Yes. 
12 Q. What is your understanding :)f the reason for 
13 Wayne BUlton sending you this letter0 

14 A. Why do I -- what is my understanding of the 
15 ieason? I don't know. 

16 Q. It mentions a locating agreement; do YOLI know 

1 7 what he's I'efen-ing to in that letter? 
18 A. Yes. 

19 Q. What is he refening to? 

2 I) A. Phil Johnson -- \ don't know how it came about. 
21 Phil Johnson told me he would give me the first month's 

22 rent and the deposit if! got an apal11l1eni or a different 
23 place. I don't thinI< it started out that way. {think we 
2 4 were talking about the casino, and that I was thinking 
25 about getting an apal1ment, and he told me that he would 
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13 

11 

Page 

give me first month's rent and a deposit. 
Q. Okay. So, this letter is dated Mar::h 12th, 

2007; is this then about the lime that you got the 
apaJ1ment in Shelton? 

A. No, I got it before this. 
Q. Okay. So, did Phil give you filst month's rent 

at that Shelton apaltmem and [he deposit? 
A Yes. 
Q. Do you remember how much your rent was there? 
A. 700, 750, somewhere in there. 
Q. Did you get the deposit back? 
A. Some of it. 
Q. How much did you get back'? 
A. I'm not sure. I don't remember what it was. 

15 Q. Did you give any of that deposit back to Mason 
16 County Forest Products? 
17 A. No. 

7 

8 

9 

Q. -- happen ~ver? 
A. No. 

Q. Okay. Do you bow if Wayne Burton still lives 
in St. Helens? You said yes. COITeO!? 

A. As far as I know, he does. 
Q. As far as you know. 

Did you know where Greg Duncan lived at the 
time? 

A. I don't iecall the name of the -- Napavine1 I 
10 think he lives in Napavine. 
11 
12 
13 
14 
15 
16 
17 

Q. How far is Napavine from Shelton, if you know') 
A. It's 50 miles, 60 miles. 
Q. How about Dan Poppe, did you know where he 

lived'? 
A. No. 
Q. I'm going mark as Exhibit-8 a copy of the Lewis 

County Forest Products Employee Handbook. 
18 Q. So. you said YOIl had a discussion with Phil 
19 about him giving you first month's rent and the deposit, 
20 :orrect? 

18 MS. HAUSHILD: And you should have hopefully 
19 gotten it. We tried to give YOll faxes and e-mails, so 
20 hopefully you got it. 

21 

22 
23 

A. No, I'm not saying I had a disclission about him 
giving it to me, he told me [hat he would. 

Q. Okay. 

21 
22 
23 

24 A. Because we were -- we had a conversation about 2 4 

25 the casino, and he told me if we got an apal1ment, he would 25 

MR. JOHNSON: Yeah. 
(Exhibit-8 marked.) 

Q. I'm going to ask you to go ahead and look 
through the entire thing for a second juS! so you can 
familiarize yourself with the document. 

Page 71 Page 73 

2 

3 

4 

5 

7 

8 

9 

give me first month's rent and the deposit. 
Q. And that was while you were still at the Little 

Creel, Casino --
A. Yes. 
Q. .- correct? 

Okay. Was there ever a time period when you 
worked at the Shelton stud mill 3S the Shelton planer -- as 
the Shelton planer supervisor, where YOI1 actually did drive 
from Shelton -- or I'm sorry. from your home in St. Helens 

1 

2 

3 

4 

:. 
6 

G 
9 

A. (Complying.) 
Q. Go ahead and take whatever time you want to look 

throllgh it. 
A. (Complying.) 
Q. You just let me know when you're ready. 
A. Go ahead. 
Q. Okay. Have you seen this document before? 
A. Yeah, I believe I got a copy when 1 started 

there. 
10 to Shelton other than Monday morning and then back on 10 Q. Okay. Did anyone go through this document with 
11 Friday night? 11 you? Did YOII have an orientation at all? 
12 A. Repeatthat. 12 A. No. 
13 Q. Okay. Maybe it's better if! say it this way: 13 Q. Did you read It when you received it? 
14 You mentioned that you started out at the Little Creek 14 A. No. 

15 Casino, and you stayed there four night a week, Monday. 1:' Q. Did you understand when you received it that if 
16 Tuesday, Wednesday, Thursday -- 16 YOII had any questions, you could ask HR, or Phil. or 
17 A. Yes. 17 somebody? 
18 Q. --when you came to the Shelton mill. and then 1S A. Yes. 
19 you got an apartment and stayed at the apartment Monday, 19 Q. Okay. Did you have access to a copy of this 

] 

20 Tuesday, Wednesday, Thursday; I'm asking ifthere's a time 20 while YOll "''ere employed at Lewis County? Did they give you 
21 when you didn't stay at the Uttle Creek Casino or your 21 a copy 10 keep? 
22 apartment when YOli were at the Shelton stud mill 011 Monday, 22 A. I got a copy of this. yes. 

23 Tuesday, Wednesday Thursday night, so you were driving back I~ 3 Q. Okay. Did you understand, while you were ] 
2 q and forth on a daily basis. did that -- I 24 employed at Lewis County and then Mason County Foresl 
25 A. No. I 25 Products, that your employment was at will? 
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BE IT REl'vlEl\1BERED, that the Deposition Upon Oral 
Examination of DANIEL J. POPPE was taken in the 
above-entitled and numbered cause commencing at 4:00 
p.m. in behalf of the Plaintiff on the 19th day of 
August 2009, before Kim Otis, Certi tied Court Reporter 
and Notary Public in and for the State of Washington, 
at the law offices of Lane Powell, 111 Market Street 
N.E., Suite 360, Olympia, Washington. 

WHEREUPON, the following proceedings were had and 
done and testimony taken, to wit: 

DANIEL 1. POPPE, having been first duly sworn on oath 
or affirmed to tell-the-truth, the whole truth-and 
nothing but ttle trurn, testified as follows: 

EXAMINATION 
BY MR. JOHNSON: 

Q Could you state your full name, please. 
A Daniel Joseph Poppe. 
Q And, Mr. Poppe, what is your date ofthe birth? ] 
A 12·17·84. 
Q And I've got some questions I ask everybody so don't be 

offended. Have you ever been convicted of a crime? 
A No. 
Q And are you taking any medications or have any health 

'--------------------------------------p-a-g-e--3-+i.--- Page 5 

11 problems that would interfere with your ability to 4i 1 INDEX 
2 
3 Examination 
4 
5 
6 
7 
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9 

By Mr. Johnson 
By Ms. Wyatt 
By Mr. Johnson 
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11 
12 Number 
13 

EXHIBITS 
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14 No Exhibits Marked 
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20 
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24 
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I 2 answer accW'ately questions posed to you today';' 
3 A No. 
4 Q And where do you work? 
5 A Mason County Forest Products. 
6 Q And how long have you worked for Mason County Forest 
7 Products? 
8 A 1 have been with them since July 0[2004. 
9 Q Where do you (j':e? 

lOA 1 live in Chehalis. 
11 Q And did you stalt out at Lewis COWlty Forest Products? 
12 A I started at Lewis County. 
13 Q Was that in July of2004? 
14 AYes, it was. 
15 Q And when you started at Lewis County Forest Products, 
16 what was your position? 
1 7 A I was on the green chain. 
18 Q And how long did you stay on the green chain? 
19 A I was only there for I think about three weeks and then 
20 another job in the sawmill opened. 
21 Q And what did you do in the sawmill? 

; 22 A I off bared the resale. 
23 Q Pardon? 

. 2 4 A Off bared the resale. 

. 25 Q Off-

2 (Pages 2 to 5) 
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Page 98 

you receive severance pay after you left Mason County 
2 Forest Products? 

A. They paid me for two months. , Q. Okay. And did you get full pay cor the two 
5 mOI,tils? 
6 A. Yes. 
7 Q When did you receive the severance paycheck, If 
8 you recal1 0 

9 A. I gOi paid evelY payday 
1'] Q Did you -- did Mason County Forest Products also 
11 pay YOUl" COBRA premiums for some Jeriod of time? 
12 A. Yes, they did. 
13 Q. For how long? 
14 A. Six mOllths. 
lS Q. Otber than the wage loss that you discuss in 
16 your response to Inten-ogatory-No.-I ° and the COBRA 
17 payments for two months, are there any other economic 
18 damages you believe you suffered as a result of your 
19 termination from Mason County Forest Products? 
20 A. Repeat that. 
21 Q. Well, you mention -- it asks for economic 
22 damages in this Intenogatory-No.-I 0, and you identify in 
23 your answer loss of wages, right? 
24 A. Right. 
25 Q. And you also identify $704 a month for two 

1 

2 

3 

4 

5 

6 
7 

8 

9 

1J 

11 

12 

13 

14 

is 
15 

17 

13 

19 

20 

21 

22 

23 

24 

25 
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A. There's no documents that I know of. 

Q. Okay. While you worked at Lewis County and 
:V1ason COllnty Forest Products, did you receIve any verbal 
discipline from anyone? 

A. No 
Q. Did you ever receive any verbal coaching from 

anyone at Mason County or L:wis COUllty? 
A. Verbal coaching~ 
Q. Sure. 
A. No. 
Q. Okay. Were there any performance issues that 

YO!l were made aware of while you were at Mason County or -
Lewis County? 

A. No. 
Q I'm going to show you the Payroll Change Form 

dated July 25th, 2008, which will be marked as Exhibit-I O. 
(Exhibit-IO marked.) 

Q. Have you ever seen a copy of this Payroll Change 
Form before? 

A. You gave me one. 
Q. Okay. Prior to the litigation, did you ~ver see 

a copy of this? 
A. No, they gave me one. 
Q. They gave you one? 
A. Yes. 

-----------------------1-------------------------------

1 

2 

3 

4 

5 
6 
7 

B 

9 

10 

11 

12 

13 

14 

15 
16 

17 

1B 

19 
2Q 

21 

22 

23 

24 

25 
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months for COBRA premiums, cOlTect? 
A. Yes. 
Q. Is there any other economic damages not included 

in this answer that you believe you lost as a result of 
your telmination frol11 Mason County Forest Products? 

MR. JOHNSON: Do you know what she means 
noneconomic? 

MS. HAUSHILD: I said economic, actually. 
MR. JOHNSON: Oh, okay. 

Q. Any out-of-pocket expenses --

A. No. 
Q. -- that you believe you suffered? 

No? 
If you tum to the next page, page 11, 

Request-For-Production-No.-2 asks for copies of written, 
taped, or electronically recorded statements from any 
person you believe to have knowledge of any of the 
allegations in your complaint or defendants defenses 
thereto; do you see that? 

A. Yes. 
Q. And your response is, "None in plaintiffs 

possession"'> 
A. Yes. 

Q. Are you aware of any such docul:1ents that would 
be responsive to this that are not in your possession? 

1 

2 
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4 
5 

6 

7 

B 

9 

ID 
11 

12 

13 
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15 

16 

17 

18 

~: 22 

23 

24 

25 
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Q. Who gave you one? 
A. Debbie did. 
Q. When did Debbie give you a copy of this? 
A. My last day there, the 25th. 

Q. And we talked before the break about il0W you 
learned from both ~\lssell and -- I forget who the other 
person was now --

A. Tmy Kalinoskines. 
Q. -- Tmy, that your termination may be pending, 

and then you talked to Greg Duncan on a Tuesday and a 
Wednesday; did someone ofticially tell you that you were 
being tenninated or laid off at some point? 

A. Nobody ever told me other than Friday. 
Do you mean officially tell me? 

Q. Officially, did someone sit down with you and 
talk to you about --

A. No. 
Q. -- being temlinated or laid oft'? 
A. No. I was running the twin saw, and Greg come 

. 
and told me that Phil Johnson wanted to talk to me, and 1 

went over there, and he stood there and says, "We're gOillg 
give you two months severance and pay your insurance for 
six months." 

Q. And that was all a Friday? 
A. Yes. 

.. 

26 (Pages 98 to 101) 
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Phil~p J. G1::'oh 

?age 113 I 
Q. Do you remember when that change occum:J? 
A No, I don't. 

J Q. Okay. Are you alleging that you have any 

pny,ical complaints 8aused by Mason County Forest Products' 
tennination of you? 

9 

1
10 

11 
, 12 

13 

A. ['m not hurt. 

Q. Okay. Are YOli alleging that you have any 
emotional complaints, emotional distress due to the 

tennination? 
A. No. 
Q. And you haven't seen any therapists, is that 

eoneet? 
A. No. 
Q. Haven't seen any counselors? 
A. No. 
Q. SO, you've identified a number of witnesses, 

botll in the deposition here today and in some of the prior 
discovery, that you believe have knowledge of your claims. 
One of them is Phil Johnson. Can you tell me what your 

20 relationship -- describe the nature of your relationship 
21 with Phil Johnson. 
22 A. I worked for him. 
23 Q. SO, he was your bossry 

.. 

... 

August 13, 2009 

Page 120 

1 Q. But, you're the :)nly one that you know of that 
2 he put up in the casino? 
3 A. Kight, because !Iived fanher away than anybody 
q else. 

5 Q Did you ever have any problems with Phii 
6 Johnson? 
7 A. No. 
8 

9 

10 

11 

12 

13 

1·1 

15 

Q. How about Greg Duncan, did you consider him to 
be a friend? 

A. I wouldn't consider him :0 be J :riend, no. 
Q. Did yOli ever have any problems with Greg Duncan') 
A. No, I got along with him. 
Q. Okay. Did you ever have any social interactions 

lVith Greg DUllcan? 
A. Christmas ~arty, the company Christmas party is 

16 about it. 
17 

18 

19 

20 

21 

Q. Okay. How about Wayne Burton, did you consider 
him to be a friend? 

A. No. 
Q. Did you have any problems with Wayne Burton? 
A. I don't think I've ever had problems with him, 

22 no. 
2 3 Q. Any social interactions with him outside of 

21 
25 

A. He was my boss. 
Q. Were you also friends would you say? 2 5 A. Christmas party when he was with Stimson. ~ 

24 Mason County Forest Products? 

1--------------.---- ---.---.. ----------------.--.----.--.. ---.. --
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24 

25 

A. Weil, I didn't go golfing with him. 
Q. You did.ot' you did not? 
A. No, I didn't go golfing with him. 
Q. He did ask you, though, right? 
A. Yeah. 
Q. Did he ask you while you were employed as weil? 
A. No. 
Q. No, just the one time afterwards? 
A. Yes. 
Q. Did you ever have any social :nteractions with 

him outside of wOI"k? 
A. No. 
Q. Would you say that you got along with Phil 

Johnson while you were at Mason County Forest Products? 
A. I must have. He kept me in that casino for six 

months. 1 got along with him. I didn't -- I've never made 
a habit to go into their -- you know. 1 jllst did my job. 

Q. SO, you considered him putting you up in the 
casino to be a generous gesture? 

A. The way he talked about needmg help -- ! wasn't 
the only one that this happened to. 

Q. Who else did he put up in the casino? 
A. I don't know that he put up in the casino, he 

made them -- they had a per diem. All of them had per 
diems to go up there. ! wasn't the only one that did that. 

I 1 Q. I don't need to know about Christmas parties. 
2 A. That's it. 
3 Q. Other than Christmas parties. J consider that, 
4 as an employment attomey, I'll tell you, that's a 
5 work-related event. So, when I ask about social 
6 
7 

8 

interactions, I don't mean Christmas parties. 
Debbie Simons, did you consider her a friend? 

A. Yes. 
9 Q. And why do you say -- before you haven't said 

10 others that you consider them to be a friend, so why did 
11 you consider Debbie to be a friend? 
12 A. ! didn't have the mteraction with the other 
13 people that I did with Debbie. 
14 Q. Okay. So, did you have socialtnteraction with 
15 her outside of work? 
16 A. No. 
17 Q. Wilat kir • ..1 of interaction did you have with her 

18 that makes you consider her a friend" 
19 A. Just the conversations we had. 
20 Q. SO, you had friendly conversations --
21 A. Yes. 
22 Q. -- that were not work-related? 

1

23 A. Yes. 
24 Q. Okay. And so you'd never had any problems with 
25 Debbie? 
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CLERK'S PAPER NO. 53 

DECLARATION OF KARISSA ALESKUS 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

IN THE SUPERlOR COURT OF WASHINGTON 

FOR MASON COUNTY 

PHILIP GROH, 

Plaintiff, 

v. 

MASON COUNTY FOREST PRODUCTS, 
LLC, a Washington Limited Liability 
Company; and PHILIP JOHNSON, 

Defendants. 

) 
) 
) NO. 08-2-01105-8 
) 
) DECLARATION OF KARISSA 
) ALESKUS IN SUPPORT OF 
) DEFENDANTS' MOTION FOR 
) SUMMARY JUDGMENT 
) 
) 
) 

----------------------------) 
15 I, Karissa Aleskus, declare as follows: 

16 1. I am the Chief Financial Officer for Defendant Mason County Forest Products 

17 ("MCFP"). I have worked for MCFP, and/or its parent company, Long Bell Ventures, LLC, 

18 for approximately seven years. 

19 2. I am competent to testify and submit this declaration based on personal 

20 knowledge. 

21 3. MCFP is a Washington Limited Liability Company that specializes in the 

22 manufacture, production and sale of forest products, specifically lumber. Defendant Philip 

23 Johnson is the President, Chief Operating Officer and an owner ofMCFP. MCFP owns and 

24 operates a large log mill and a stud mill in Shelton, Washington. Long Bell Ventures, LLC, 

25 d/b/a Lewis County Forest Products CLCFP"), is MCFP's parent company and owns 100% of 

26' MCFP. Like MCFP, LCFP is a Washington Limited Liability company that also specializes 

DECLARA TION OF KARlSSA ALESKUS IN SUPPORT OF 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1 
1800416.1 
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SUlTE 4100 
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I 

I 
I i in the manufacture, production and sale of forest products. LCFP owns a stud mill in 

2 Winlock, Washington. Ml'. lohnson is also the President, Chief Operating Officer and an 

3 owner of LCFP. 

4 4. Beginning in 2006, the domestic lumber market and the general economy 

5 began to decline. As this decline continued and worsened, MCFP was forced to restructure 

6 and downsize in order to survive. In August 2006, the Winlock lwnber mill was shut down. 

7 5. At the time the Winlock mill shutdown, it was believed the shutdown was 

8 temporary. Some employees from the Winlock mill were tl'ansfelTed to MCFP's Shelton mill. 

9 However, there were not positions for all Winlock mill employees at the Shelton mill. 

10 6. In response to the declining domestic lumber market, from approximately 2006 

11 and continuing to the present day, MCFP has shifted its domestic fucus to the international 

12 lumber market. This market shift has required versatility from employees as it demands an 

13 entirely new approach to mill work. 

14 7. Despite these efforts, the Winlock mill remains shutdown and the Shelton 

15 lumber mill does not run near full capacity. Starting in early 2006 the Shelton large log mill 

16 began rumung less and less frequently and eventually shut down completely for a period of 

17 six months. After that point and continuing through November 2009, the Shelton large log 

18 mill was viltually closed, numing only occasionally. The Shelton lumber mill has not run a 

19 continual 40 hour week schedule for some time. In each of the last three years, MCFP has 

20. netted losses in excess of several million dollars. 

21 8. Despite its efforts to diversify into the international lumber market and 

22 streamline its workforce, MCFP continued to suffer the effects of a poor economy and layoffs 

23 have been largely ongoing through November 2009. Mr. Groh was the Stud Mill Supervisor 

24 when he was laid off from MCFP. 

25 9. MCFP employee Daniel Poppe is currently performing most of the duties 

26
1 

performed by Mr. Groh. While Mr. Poppe initially worked alongside other MCFP employees 
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1: ii, fulfilling the responsibilities of Stud Mill Supervisor, he is the cent Stud Mill Supervisor 
:, 

2,: ;\' (he Shelton mill. Since the fenner Lead in the Stud Mill resi ed and was not replaced; 

, 3 ,;J'/1', Poppe also absorbed a number of Lead functions as well. Bas d on his work experience. 
I 

'4. 'IV':" Poppe is perhaps one of the most versatile employees curr tly employed at MCFP. 

5" :,':r, [Joppe has performed very'well in each of the positions he h s held at MCFP and his 

G! \'I.'!'satility as an employee has made him very -valuable as the com any has tried to navigate 

, 7.' l: mug~ very difficult economic times with a significantly s1reamlin d workforce. 

,,8, 10. Since Mr. droh was'laid off~ the Winlock miil has n t reopened and additional 

9:; ;:yoffs occulted at the Shelton mill. The mill is likely running on s streamlined a workforce 
I 

10: ,::~: is possible and we ate hopeful that no additional layoffs will e necessary. Of course. 
'j 
! 

U' r>:lre layoffs will be dictated by market demands. 

12 '. I declare under penalty of peljury under the laws of the U 
13 :: " 
i4 :;, l.i!t.~ Sta~ of, cr~; that the foregoing statements are true 

15; 

16' 
" 

17; 

18 

i9' 
" 
" 2C :: 

, :1 
21 :! 

22,. 

23 :: 

24 ' 

25 i 

Executed this ~ day, of January. 2010. ' 

:;;~CLARATION.oF KARIS SA ALESKUS IN SUPPORT OF 
:- E':FENDANTS' MOTION FOR SUMMARY JUDGMENT - 3 
, oIHl-H5.l 

'l2-L-. 

LANE POWJ1:LL PC 
SUITE4100 ' 

14.20 I'wm AVENUE 
SBATTLB. WA 9111(l1 

(206) 223-7000 

. .. ::~ /-

", 

" , 

, :. 



APPENDIX H 

CLERK'S PAPER NO. 55 

RESPONSE TO MOTION FOR SUMMARY 
JUDGMENT 



l 
J 

S 

, '\ 
_U 

- 1 

13 

l-l 

- -:( _ J, 

\j 8 > 

-:23. 

Q. 

~e~mi~ate~, did Y8U calk :0 a~fbody els2 about the 

posslbility of bein~ lai~ off or t2rminat2~ froD Mason 

Gr2~ DU~2a~ ca~e back on TLes~ay, I bel~e7e, a~d 

T :a l ked to hirE, 

13 know anythi~g about it be2aLse, you know, Phil did it while 

:5 he was in Hawaii, or wherever it was he went, out I calked 

1 7 to hi:.n. a~ain We:::l.nes:::l.ay, and I cold him, j8U KLO'tJ, "~ don't 

is understand how Phil Johnson could be so happy twO weeks 

19 before that about the job I was doin~ and getting rid of me 

20 n8'tJ." And 1:'_2 said, ":I'Je:1, ic iSil't that Phil's mad at yO'.1. 

21 ?8ppe' s a good kid, anj r~e f'_eeds a place for hiIT1 .. " 

22 Q. Okay, you mentioned that Phil was S8 happy two 

23 weeks before, Phil Johnson; what makes you say that? 

24 A. I talked to hlffi. 

23 Q. What did you talk to hlm about two weeks before? 

SEATTLE DEPOSITION REPORTERS, LLC 
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Philip D. Groh August 13, 2009 

3 ~. 

---- - - I 

S3.~j, 

3 - - ciid tel~ 

A. Prett~l ~u_::n .. 

i 1 

1.2 

~3 Ye3.h, he s3id ?~~l m3de the decision while he 

1 C" 
J...:J Q. Do y~~ h3ve 3ny re3s~n t~ doubt tha~ Phil 

:7 A. I don'~ kno~ wh~ ID3je the decision. 

18 

19 

)l _ .L 

22 

23 

24 

www.seadep.com 

:VIR. JOHN SON: ~et's go off the recorj 3 second. 

lDiscussion off che record.) 

(Lunch bre3k ~3ken 3C 12:11 p.m.; 
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J 

3 

11 

12 

13 

1 -.. J 

l6 

13 

20 

21 

22 

23 

24 

A 

A 

Q 

-r" '""'f ---_ ....... ~ - - -

. . . 
:teClSl':>:-1 

, . 
:--ll~L 

positio~ of s~ift super~isor? 

And what ~as Way~e 3~r~o~'s oosition? 

At the time he was the s~all log manager. He irlas the 

same as I was, buc over chat mill. 

I':::. ::onf:..J.sed. So ~~at was jour position chen? 

At the time = was ~he clane manager of Lewis County 

And in the oracess of shutting that plant dow~, I carne 

up to lYlason ':oun L. Y ar..d I event~ally assumed role of 

the plant manager of the small mill. 

When you assu2ed ~he role of plant manager of small 

mill, was Phil Groh already shift supervisor? 

Yes, he was. 

How was Phil's shift doing when you got , ~ 
..l.. '_ • 

there? 

GREG DUNCAN I By Mr. Johnson 

ID~ 
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Yes. 

~ ?hil, Phil J~hns~n. 

13 

sizi:-'..:;!. 

1 -
,~ S~, the Dosi~i~~ ~f s~ift s~pervisor was GelD:;! =~C? 

16 

-: "/ 

T~ was abs~rbed bj a re~ different pe~ple. 

Q T~ was 

20 -~ 

2: LS there s~mebojj i~ t~ac Dositi~:-'.. t~daj? 

22 ~T~ • lYljsel f. 

23 So, you are no~ s~oervisin:;! chat shift dire=tlv? 

24 A 

lYIS. v-JL:;'TT: Can we ca~e a break just a 

G~EG D~~CA~ / 3y ~r. J~hnson 

lOS 
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3 

-~ 

yea.: , lea::. 

9 A 

1J Q And wha~ did Cave Ra~sey do? 

Tryi~g ~8 think ~f th2 

12 na:1les. 

13 And what did he do? 

14 

was a shift supervisor of the large mill. '{lIe had a 

couple planer supervisors that changed over d~ring that 

time, t80, I j~n't re=all. 

18 Q Is there a Greg Baker? 

19 A There's a Dennis Baker. 

2J Q Okay. What was he doing when Mr. Groh was terminated? 

21 A He was one of the shift supervisors at the large mill 

22 at the time and he bounced around a little. 

23 Q Did he fill in for Mr. Groh after he left? 

24 I\ Yes. 

25 Q In what capacity? 

GREG DUNCAN / By Mr. Johnson 
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1 n 
.Lv 

II 

l2 

13 
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1 r 
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1 ---, 
1.1 

13 

19 

r _1 

22 

23 

24 

25 

-~ 

Q 

A 

Q 

33,' 

Jh, he'3 in his mi~ 5J3. 

Did I 3sk y8u~ d3te 8f birth? 

6/14/7'. 

filled that positio~? 

and supervised that. 

Why the change? 

Pr8duct change, needed somebody to watch 8ver ou~ log 

S8CCS. 

And is there a Danie~ 28ppe? 

':{es, there is. 

And before M~. G~8h was cerminated, what was Daniel 

Poppe doing? 

He was ~he shipping supervlsor. 

And did he fill in in Mr. Groh's position at any point? 

Yes. 

GREG DUNCAN I By M~. Johnson 
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-
..J 

j 

II 

::'2 

13 

I '1 
_-:I: 

1 r ... 0 

l7 

::'3 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

a~d ~he~ as Den~~s 

i~c~ ~ore of thac ?osi~ion, that ~y?e of helpi~~ wi~h 

t::'e day-to-day. 

Okay. So, wha~ls Daniel's title? 

I guess technically he's the supervisor. 

So his title is shift supervis~r? 

Yeah, I guess it w~uld be. 

Do you know how rnuc~ he's ~aid? 

~Jo, I don't. 

So when you say technically, why do you qualify it as 

teshnically? 

Besause he's doing pacts ~f the job, but he's noc in 

complete control of i~. I still maintain the control 

of what goes on with the employees. I mean, he has the 

power to do them, but he has to go throug~ me. I meaf'_, 

he's learning more and more about it and, you know, I 

guess you can say I'm trying to mentor him, teach him, 

bring him up into the position to where one day when it 

fits, he will be able co take it over and I can go back 

GREG DUNCAN / By Mr. Johnson 
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12 
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18 
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Nell, che experie~ce and the c~mfo~c leve: with Te. 

Jkay. 

jO~ didr'c have ~O s~pe~v~se 

Nhereas, with Jarriel ?oppe, he is learnin; and you ~ave 

to supervise 

Y.-es. 

Any other differences cha~ you can think ~f? 

N~, I mean, they're boch qualified to do the J~b. 

Are you uncomfortable ca~king about t~is? 

No. I no. 

(Exhibit No. 3 ~arked for iden~ification.) 

I'm going to hand y~~ what's been marked as Exhibit 

Number 3. Do you recognlze that? 

GREG DUNCAN / By Mr. Johnson 
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Yes. 

i':.'s fillirJ 

Yes . 

Did y8~ ever w8~de~ w~v Da~iel P8p8e was ke8t a~d Phil 

What d8 Y8U me~~ bj t~~c? 

them were v~luable emp18jees t8 me, and I do~'t kn8w 

why the de8ision was ffiade, n8, I never really got an 

answer ot~er tha~ we were 8uttin~ costs. 

Did y8~ ~sk chat spe8ifi8 ouestion? Did you 8verhear 

any conversations bj anyone th~t would lead you to an 

answer t8 that questi8n? 

GREG DUNCAN / 3v Mr. Johns8D 

\ l \ 
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H~'5 

3 

'd. 

1 i Q. 

l2 days af~er ~hi: ~r~t g~t eermina~ed, tha~ Daniel P~ppe was 

':.3 9 1 ~J e n a r a i s e ? 

::"4 -~. Ca::'-c. me 

15 don't know. 

Q. Jo you think there's any rel~tions~io be=ween Mr. PODDe's 

11 career and Mr. Gro~ being _et go? 

13 A. I do::,:'t belieC:7e ~o. I' IT'_ cert~lr: 

19 chat I am aware of. 

2 .:J Nhen Mr. Groh was le~ go, what was the intention for 

21 filling ~~a~ p03iti~~? 

22 A. We didn't fill that posicion, we still haven't. 

23 Q. Okay. Would it surprise you to find oue that Greg Dunc~n 

24 believes that that position at least is filled in part by 

25 Daniel Poppe? 

PHIL JOH~SON / By Mr. Johnson 
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Q. 

A. 

Q. 

_n.. . 

Q. 

A. 

Q. 

"-''=:'~-1~--1 ______ -A..-...... ......L, 

,. . 
......, - -r __ ........ 

:..---"- ::::---<. 

....... - 1 - ---4 ...,..., ~ 1 -: 
~ __ --A.. _I ___ ...:...~ ~ 

maSSlve changes ~ver the past year-and-a-~31f ~~ji~g t8 

'rf2.a ~ 'I'le do 

Y8U sa~j he s~ruggled. 

The overall 8peracing results of the plant, grade 

thac's w~e~ oroduction was . . , 

oec8mlng an lSSJ.e, 

and thac:'s reallJ 'I'lhat I remember. 

Did you ever discuss with Greg Duncan? 

You k~co'l'l, I really d8:1'C: re::aember whether I dld or n8t. 

So, Greg Duncan, was 'cle not Phil's immediate sJ.pervis8r? 

Mm-hITh'H ('Nitness n8ds head affirmatively) . 

Yes? 

Yes, Slr. 

Oi<ay. So, If he was having some pr8blerns -- actually, let 

me strike that. Let me ask a different question. Did you 

PHIL JOHNSON / By Mr. J8hnson 
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::2. 

1J 

12 Q. 

13 

A. 

" , 1, 

is 

19 Q. 

21 

22 

23 

24 

25 

___ ::L _ 

):O-i· 

- -~,,- --i 
,~J J -"'- _--.A. 

:0 ___ _ 

2very ~pport~~~tj II 

succee~J. . 

try to giV2 

1 ' ., 

cr:elr JOO 

he ~ever eV2~ p2r=eiv2d t~at there was a pr8ble~? 

No, beca'.lse I t~ld y~i.l ::: j~::1' t really remember talki::1g to 

Okay. So, did your per=2pti~~ that he was s~ruggling with 

the export. b~si~ess ent2r int~ the reas~n that y~u laid 

IYlr. Gr~h off? 

?HIL JOH~SON ! By Mr. Johnson 
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Q. 
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18 Q. 

19 
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23 

24 
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vT~ 
,;,:) . 

j25. 

No, it i5:t't.. 

01<.3.j. 

-r 
.L 

3.g3.in if you wou:j, p123.52. 

[-iIS. ijlJYATT: 

I":J rrr~ . 

3.bout the f3.=t th3. t h2 dOe5:1' t remember ravir:g th2 

PHIL JOHNSON / 3y Mr. Johnso~ 
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as I stated ea~1~2~, C~yl~} C~ give them every oppor~u~icj 

::)'<:a y . So, let ~e see II = ~~derstand chis correctly then. 

What you'~e sayi~1 lS cyp~cally if you're having a problem 

w1th an empl~jee, c~ac you'll glve them an oppo~tunity to 

su:::ceej, 

Is tha~ what you're telling me? And woulj thac In fact 

include discuss in} the problem with him? 

I would n~rmally say that that w~uld be a :::orrect answer. 

And also would it De falr to say that typically you woulj 

also dis:::uss this ',vith -c~at employee's supervisor, direct 

supervisor? 

PHIL JOHNSON / 3y Mr. Johnson 
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'!Ieek # 22 

SupeNisor 

IEmployee Nama 
I i Status' 

-::: ; ChCCSdv-.. 

I-IDler. Ruber: 

! Goodr:c.", "'Ieat!;er 

iGnl,am, !v[atlhew 

;,:ames. Oa\ Id 
.. ) ;L~g LJader 

,JarvtS, 'v1artlll 
I Jaauez, Joshua 

! 1 3lLJg LJader 
'4,Clear .. l.,,:J jJuaieZ, Juan i 

ILizotte, Raymono : 
I 131B,~ C~aser !Malone, Hilton 

I !vllller. A.mhollv 1 
. 3[ 0 '{bearer '\.!arance. Sha~l i 
, :l!('IQ:::Jr.' !r" 

! 2C!St;;er--

! 22 01:11"1 
I Robens, J01111 
,Rucha, Rarmro 

-.),1..:1 -~ c' i r<. 'IZ AntoniO W ,,' I 

i 24:::::iea~-Uo Schmdler. F~ed i 
! 251:::: 'ear,-0c Sigh, Amanpreet I 
i 26!~Ci'lty Stmli' Jonn I 

: T",c-:rki,ft 'cJmph,sy L!n~ I 
! I 

I i : I 

I I I Ace - ,-\ccidcnt I I 
; T - Tardv , i 1 
I i A • Absent I : 

S - Safet)' I 
! I Term· Terminated 1 

I I I i 
, I ! 

.;. .... -I.laj 

Mon 

Dayshift St! .. d~!!! ?:od:l-:tior: 

I 

i 

I 

I 

! 
! 
I 
! 
, , 

i 

) 

1 , 

"".., ;;'''-
';:"J - .. ue. y 

Tcles 

, 

Ii 
<~, 

.......... -
';;;':'>-I'IIClY 

Wed 

, 

I 
I 

I 
, 
I 

I 

i 
\ 

I 

I 

I 

I 

i 
, 

i 

! 

2-;·iv~a y :;~-~lI~a j 
; 

~ 

Thur Fn 

I 

1 I 
[ 

I I I 

I 
: 
I 
I 

I i , 

I i 
! 

i i 
I I : 
I I 

! I 
! 

I I 

! I 
i I I 

i I 
I 

-i't7a~' '-J~,m 

Sat Sun 

i 

j 
I 

I 

: I 

i 
i 

! ; 

I 

I 
1 
i 
I 

I 
I 

I ! 



rhn rtrnh 

n"v!,;Iurimill 

D:!V ~IlICtmill lin ...... 

rRrlfll Ir. nnN/HOI IR 

~WinQ"h;:-:-ctmid _ 

~winq .. hift SIlIrtmil1 
Hour,: 

rnnm 1(; TIONIHOUR 

,Inhn Ithv 

n"" .. hifl SI"rlrnill 
rlimPr 

rl"npr IInl1l<; 

rRonl Ir.TIONIHnI IR 

rl"n .... Hnuro; 

rnnrll Ir.'IIONIIIOI IR 

\N~ekly Production for Bonuses 

Momh,y Tup-!';day I Wed~esdilY I T~lirsday Fl-iday 1 .. s~ttJrl:!.ay· I. sun~au 
:.!6-May 27-May 28-May 29-May 30-May 31-May 1-Jun 

Weeldy 
Tolals -

1 R7.1!i1l '12fl,ORn 1R:1,r,!1R 499,416 

ROO i\ r,o ROO 20.50 

/'R,45~ n.!'lriO ;nARq 14,976 
.-

.----.- -- ---.--- -1-1 ----'I 

__ __ .. ___ L ___ ~--' 

. -.. - ------_ .. --- -I-~---I 

t_ !~3'59:J - ] -] 

;' 

\ 
\ 
\ 
" 

2 

" 

\ 
Q f 
r" ~1 

t( 
V 



\f'Jee}< #: 23 

Supe'Visor 

: Position 

2,ChoQ5a oN 

i 3lS~avel 

) 31 Green :ha:n 
1 O[ 3tack~r Helper 
l' I S Lack~r Cielper 
1 21- ug :".:Jader 
13 iLug Laader 
14' Clean-up 
151TWLn 
16; Bin Chaser 
171.:) ffuearer 

i 1310 f:bearer 
I ":11-,laaJ-'..):J 

120 Stack~r 
\ 2" Off Bearer 
! 22 utiliTy 

231Garg :::iger 
24 Clean-Up 
25 Clean-Up 
26: IJtllliy 

1 2-'; r:)rK.:lft 

1 

I i , 

, 
, I 

i 

.Employee Name 

,iCJrne!l. ;olm 
:Dean, LeW'S 

,~iT.ler. RubEi'. 

iEsPIllCS3, fcanslco 
::;ood,:c,~ He3lner 

!!-l.anna, ~i:i\im 

IJames. David 
L: aqllez, j oslllla 

i Juarez Jl.an 
:Llloae, Raymor:d 
iMalone. Hilton 
iMiller.-\'lrl1ony 
!:-'jarrance. Shawn 
.r d.llBdSOn, ~ alta 
Payan, JUllilll 
Rober'S, John 
RJCha. RamlICl 
RUlz, A.ntonlO 

I Schmdler. ~r~d 
: Sigh. Arnaroreer 
! S:ram, John 
I 'jmphrey Lf.'ln 

Ace - Accident 
, 

i 

: 

I 

T - Tardy 
A - Absent 
S - Safety 

Term - Terminated 

I . 

;\ ('" : '" 

"\' \ \; 
,~\ \: \ I 

"/\\' \" / , !'t~ 

" 
J 

i 

I 

I 

I 

i 
I 

• 

NeeK or J6,Q2-o,OB.2JC8 

Dayshift StudmiU 

2-..;1.1f' -JU r~ 

Status i Man lues Wed Thur Sat Sun 

---_., 
i 

i I 
1_-1' 

! 
! 

I 

j I 
I I 
I 

I , , 
I 

! , i I L 
, 

! I i I 

! i I : I , 
, , I : 
I I ! I i 

1 
1 i i I 

! 
, ! : I I 

: I 

J 
I 

t:~. ~ ) I 
, 

I --.- . p~ ~ I I 

I ! i."1. L.J" ~J c,i," i: ."'01 ~~: i ~ r- i i 
I 

I u~'U:. I' ..... ...;.~ - <.J I I 1 

1 I 1 , 
I I I , 

: I I I 
i ! : I 

I ! I i ! I 

I i I ! ! 



''''PiJVI1tI "'-~""J 

Weekly Production for 80nllses 

L _~lnl1rt"'y TlIl?srl;YJWl?d~eSdax:r=ThurSday Friday Saturdl2Y sunday] 
2-. h III 3-Jlln 4-.'"n 5-Jlln 6-Jun 7 -JUIn 8-Jun 

Phil (:,:,nh 

-~----.-

n"v ~'\I<lmill 

n"v SIurlmi" Hmlr" 
-- .. --------
pmml Ir; 1 IClNII 'nUR 
------

l'winQ",hift Shulmill 

~winQ"hifl ~I1I!lmili 

lint"" 

~,::~ nn"", 101m] 
-- ---~-----------

. lnhl1 lrhV 

[l"V"hlff Simimill 

rl""I'r 

,'I;ml"f limO'" 

f'POnllf: TI 0"'" ,flllR 

rl~npr Hnllr~ 

PRnn11C TIONIHI1I IR 

JOOO;-,7 ;:~q.OHJ :1110,421 

t 10.00 7 1:' ROO 
- --

111,00(') :~0,R41 30,05:1 

._------------------------_ . 

r~,~v~:!~r 10"",1. . 3~O,O~71 #REF~: .. ,,, ... ! , I ., .~, ..... 

--
\IIIt"eldy 
Totals 

779,497 
-

2~.75 

1B,1flO 
--

__ L-_~_-_ 
I' (" ') 

~ 
\}\ 

\'V!) 
\~< 
\\/ 

r 
V 



"j\l.=.ek # )4 J....,. 1'-. _. 

Supervisor 

P~il :;roh 

-~?osition 

2/Chop5a';. 

I ....... 
I -,4 Clean-Up 
I 15 iTwm 

I 15131I1 Chaser 
i 1 7: Off'Jea:er 
! 1 alOffbeare. r 

~ :i: ..,.,;ear-.....,p 
I 20i Slacker 
: 2110rT Bearer 
1 22!Utllity 
! 231 Gang .... jger 

24lClear-Uo 
25 i Clean-\.; D 

251 Utiiity 
; ?-:' r:JrKii~ 

i 
I 

I i 
I 

I 

iEmplayee Name 
:'-\'rr:<.:'Z3. jose 

!nean, :'CWIS 

E:nler. 'I.Jben: 
"E;pmosa. f~lliS1CG 
i Goodnc~, riearrer 
: Coadnch. '~')l1me 
1 Gr3.ilarn, :V!dtthew 
IHanna. iNiaim 
! hl\1es. Dav:d 

I ' . 

I j aquez. Joshua 
Ij aI'VIS Martin 
i Juarez, Juan 
! Lzotte, Ra~mond 

lMalone.l-lilton 
I Milkr,-\mhony 
'i \. arrance Shawn 
pi 1- 3LmasG:i, j ana 

IPayan. Julian 
i R.:>bem. J oim 
I RJcha, Ramiro 
IRJIZ .A.:1tOI110 

I Schindler, Fred 
ISigh, Amaflpreet 
IStr::lm, John 
iJmphrey Lynn 
i 

I 
I Ace - -\ccident 
I T - Tardy 
I A - Absent 

e e 

~ - :nfety 
Term - Terminated 

: Status 

i 
I 

I ' -1-, 

Man 

- : ~~~-.--' 
i 

1 

I ; 

I : 

! ; 
I 

I I 
I : 
I i , 
I 

i i , 

1 
I 

i 
1 

I , 
i 
i 

; I 
I I 

'I 

:\ '\ 

-1\ 
• \ I 
\ " • ,il I . 

Tues 

\ '-J 
1" f1 

, ' 
'\(.;1--

.J 

Daysh~ft Studn-d~! ?roductor; 

Wed Thur Pri Sal Sun 

,~.~ I '. ==+=--- I 

.. j 

i 

I I 

I i I 

I I 
, 
I 

i I I ! 
I 1 1 1 ! ! 
! I I I 

I 1 I , , I 
I I I i 

I 
I 

t I : , 
I 

, 
1 I 

I 
1 

I : 
I ; 

! , 
I 

, 
i 

, I 

! , I j i 
i ! i 

! : , I i 1 

I 1 1 i 
j I : I 
I 1 ) ! i 
I ! I I ! 
! ! I I 



GnonriOlY 
9.hm 

phil r,q"\h 

n"v Sillfimill 

n"v Sf".Imill I Inll~i _._----- -

Pllnllllr.lIO~IIHOIIP 

SwlnQ"hift Shlflm:;\ 

Swin'l"hift SIIIfImill 
HOllrc; 

r:-nllr:TlOllJ" "."P] . 
- .--.-~------

.lnhn Irt,v 

[);wc;hift Sh,rtmlll 

["I .. m",. 

PI,m"r HOllr" 

rllPrlllCllONII 101m 

.10~i.17:\ 

WOO 

:\0.:,12 

Tuesday 
10-,lIm 

? 1 ~l\~R 

R no 

77.1I,~2 

nf'ld~U'1 VUU"IY , VI_'V',"" 1 ____ ._ 

Weekly Production for BOnU!;85 

""ecln~sdaYI Thursday 
11 ... lun 12-Jlln 

7GOO1G 2n.R3~) 

10 00 ROO 

26,00;;> ;U,!17~ 

Friday 
13-.1l1n 

11111.801 

~, 00 

2R,9G 1 

.S~turday sunday:=J 
14-Jull 15-Jlln 

-

-

--

- ~- _._ .. 

-----_._----- ----------------

PI,,"1't 1I00nr, 

Pf .. orll If: TlflNrt-I"l IR 

G~: C':'~:.~~,,",45" 1 "REF! 260,01.1 223,.351 144,R071 I ~ ] 

Wpeklv 
Totals 

848,116 

31.00 

28.177 

2 

/- \ 
If'il)1 
\ '\ 0;~) I 
\ ,,'II G 

\ 



\/Veek ?;. 23 

SuperJisar 

~O- .... n . .;ll 

iPosi!ion iEmpiovee Name : Status Man Tues Wed Thur rei Sat Sun 
. ; 30ar: :..::;=c iA.:manz?. ~G5e -

iCOr.1c:il ionr. 

I :C~lller. ;<'.JDer: 

IGooar:cr Hea;r.er 
. t-ialln3. \\.:! 1::1: 

lQ!Lug LJader i 
,juarez Juar i 
:LlzOtte, RaymonCl i i 

~3i3in Chaser i'vlalone. Hiltoll i 
1410ffhcarer IJvliiler. -\nthony 
, 51 Offuearer 

i 
1'6!Clean-'J:J I ['almason. T ana 
, 1 -! Stacker IPayan. Juhan 

I Raberr.s. :ohn I 

i 20i Gang =j er IRulz. AntOniO 

: 21 :Ciean-Up 
I 22,Clean-Jp 

, . L I Umonrey y~n 

123 i G!llitv : Str:JiT:. jon!"' 

Ace - Accident 
T - Tndy 
A - Aosent 
S - Safety 

Term - Terminated 

'.j '\ 

, 
.', 

.\ 1\ 

2::.j '--.----

J fii) 



Mason County Fomst Products Week # 26 
V\/eekly Production for Rnnuses ;;> 

1[---n~~~;~~y_J_-T~;:~fi;~- ~!srl~y I Thll~~rI"y Frid"y Saturday ] SlInda)~ 
:n.ilm ?tl··,J1I1l 25~htn 2fi-.htn 27~llIn 28-Jun 29-JlIrl 

Wpckly 

,'",'f""" Totals 

n::.lU (H'ldnliH 

n"v <;1",\",;11 Hn1l,r; 

r'rlnl )III' IlnN/I,nIIR 

---------J 
~''''''Hl'':':hlft ~h lrimill 
___ ~~ __ • ___ ~~"-o __ _ 

S\A!inq':;hift Sturin,'" 

'1()ur~ -----·-------1 
r'pnl1llr. TlnNIII(~.I~_ 

tnhn hhv 

n"v"hifl SllIdnli!! 

1'1,,""r 

Pl;"1Tv'r I tn II r~ 

r'rlnnll'. TII,NIII()1 If! 

"'''''''fl<:::t1ln Stllr1m. 
PI;1t1P'· 

PI:"lnr"'r '"t01lre; 

r'R()f)Ilr. I InN'I Int IR 

/),' .\[)1 1 'l'lW,:, ))~C)n 1 

10 nn '1 nn C) r)n 

/,',F\n )), )or" Fl,nn 

[;e~~~-I~r-'U::'~I~J-_--:;;~C_R~_[~~R:;' ] ~25"go1 ] 

1)Fl,n.lR 554,39~ 

Ii nn 2:1.50 

1[).77fl 18,789 

-- .- -- -~-- ---

I 128,.38 I :T·-] 

( 



Mason County Forest Products 

\Neekly Production for Bonll~es 

I ~'i~~-;;~f;:lV=X"-T;;;"~-;-yw;rlnp'sday I Thursday Friday Saturday SlIndai] 
:n -Jill ,'7.2-,11," 23-.1111 14-JIII 25-.1111 26-JIII 27 -JII' 

Phil C;rnh 

nav !'ill Irlmill 

n"v SIlIIllllIIt ""urs 

!'Hom 11':11.--''''"101 IR 

S,":~5h;ft ~'~~I~:t11 -_._----_._-- -
SlIIIinq"hift SIlIrimili 

It nil r" 

~~~~I": TI~;~~~:I;~ I.~.l 

?R I,G:)f) 7G)~] I 71rl,OS9 I ;JH7,193 I 

I nn I 1000 I 

?~~~~l ' 711,75:1 I 24,900 I 

1000 

?f),IGf) 

.•• ~ •. ______ •• _._ •• _ ...... .._0 _____ • __ • ____ • ___ ·, 

,.~._., ..• ,,~wl~".""""' ______ '_.''__'" ___ • ___ ... _'0_,_ ....... _______ .. 
luhn ',hV 

n"v"hlft Stlll'lmilt 
Pt,,,,,, .. 

Ptamlr HOllr!'! 

PRnnilr. nONIllOIIR 

Plallf!r HOllrs 

PROIlI Jr.TlnNII'IOIIR 

?47,2Al 
--

r -T---
900 

27,470 
.. _--'--

Weekly 
Tolals 

804,822 

30.no 

26,605 

... _--
------

- ".,.1-----

-- .. _-----

r~ai·,:;~~~~·~~~~~I~:~.~:~53 I-.. ~~~~.! ' I #R~f! r 282,193 [247.281\ - ] 

Week # 30 
2 

/' 

((~ 
~ ~/ .~'\ 

~ ~ 

~ c.:: 

\

1 (I 
U~ 

'1jl . 



Mason County Forest Products 

\Neel<ly Production for Bonuses 

L~~~;;rlav I~TIJ~~~V I W~dnesday I Thursday Friday Saturday sund~LJ 
m-.l1I1 29 ·.DII' 30-.1... 31-.1111 1-AIIQ 2-Alig 3-AIi!JI 

"I1Ilr:r'll, 

nav SI"nll1ill 

n"v ::;llIflrnili 1·lnI''''; 

pnon"r: linN/lint IR ;1 

-.----------.. --1 
s'"'in~~~~~~~~~ 
SWIn'1"hift St"nmill 

HnllrG 

·--------~ .. ·-I 
PROI" Ie nowl tnt IR 

. -----------... ---_._ .. -. 
lohn !thV 

IJilV"hift SllIrim,lI 
['Iiln.'! 

PlanAr Hnlllf~ 

I'Rnm Ie TlON/~'ClIIR 

PI"nr'r 

rlilner H(Jllr" 

PRom Ie nOl\llHflIlR 

7~~),8r)!1 ,),11.(177 )S",!111 ~nR.817 

In nn 10 00 1() no 10 on 

') )RI) n,l\flR ;:JS,!1S1 I ;:Jl.AIV 

.~----~ .. -.-~~ .. ~ ...... --. ----------_._-

Weekly 
10lals 

72!1,OfJ5 

30.00 

__ ~.032..J 

---

,...-----
---" - --'-----t 

[:,~~=::':~;.:;I-~~~~OREF:-r=J 238.8171 ·1 1-- -] 

Week # :31 

,,-,f 
Q 



'I'i 2e:<.. #: 32 

S :.lper'l!sor 

POSItion 

, J! :"ug ,-oader 

12/Clear-ijo 

-51 ')f-:bearer 
I 17 I -'lacker 

20lGang =Jge~.i 
! 21 iCiean-uo 

. 23 '..:tliity 
: 24 F::>rKl!fc 
: 25 C,ear-Uc 

i 
! 
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APPENDIX J 

CLERK'S PAPER NO. 57 

DECLARATION OF PHILIP GROH 



1 
2 

~ I 
5 
6 
7 
8 
9 

10 
11 
12 
13 

14 
15 
16 

SUPERIOR COURT OF WASHINGTON 

FOR MASON COUNTY 

17 PHILIP GROH, 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

32 
33 
34 

Plaintiff, 
vs. 

MASON COUNTY FOREST PRODUCTS, LLC., a 
Washington Limited Liability Company, and 

PHILIP JOHNSON, 

Defendants. 

No. 08-2-01105-8 

DECLARATION OF PHILIP GROH IN 
RESPONSE TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 

I am the plaintiff in this matter and I make this Declaration in Response to the Defendant's 

Motion for Summary Judgment. 

35 At no time did the defendant ever offer me any formal training for the operation of 
36 
37 computers. The only training that I have ever received on computers was on-the-job training while 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 

actually working with the computers. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

Signed at ___________ , on February, __ , 2010. 

PHILIP GROH 

54 Page 1- Declaration of Philips Groh in Response to 

WESLEY S. JOHNSON 
Attorney at Law 

Defendants' Motion for Summary Judgment 600 Royal Street - Suite B 
Kelso, WA 98626 

(360) 577-8700 - Fax (360) 577-8702 
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CLERK'S PAPER NO. 62 

ORDER GRANTING DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
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12 
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14 
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19 

20 
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23 

24 

25 

26 

PHILIP GROH, 

RECEIVED as FILED 

MAR 1 5 lmO 
PAT ;-;WAi\TOS, Clerk of IIle 

Superior Court oi Mason Co, Wash. 

1tJ0l 
SUPERIOR COURT OF WASHINGTON 

FOR MASON COlJNTY 

Plaintiff, 

) 
) 
) NO, 08-2-01105-8 
) 

rl: 05 

v, ) ORDER GRANTING DEFENDANTS' 

MASON COUNTY FOREST PRODUCTS, 
LLC, a Washington Limited Liability 
Company; and PHILIP JOHNSON, 

Defendants. 

) MOTION FOR SUMMARY JUDGMENT 
) 
) [PROPOSED] 
) 
) 
) NOTE DATE: FEBRUARY 22, 2010 

--------------------------) 
THIS MATTER came on for hearing upon Defendants' Motion for Summary 

Judgment ("Motion"); 

1. Defendants' Motion, the Declaration of Karissa Aleskus, Debbie Simons and i 

Jelmifer K, Wyatt in support of the Motion and respective attached exhibits; and 

2, Plaintiffs Opposition to the Motion, any supporting Declarations and 

respective attached exhibits; and 

], Defendants' Reply in Support of the Motion, suppOlting Declarationg and I 
respective attached exhibits. 

The Court has also heard and considered oral argument from the parties on the Motion ! 
and deems itselffully advised of the circumstances, I 

ORDER GRANTING DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - 1 

,12608.010811800978.1 

I 
1 
I 

I 
LANE POW(i;LL PC I 

1420 FIFTH AVE"'UE, SUfTE 4iOO 
SEATTLe;, WASHINGTON 98101-233i! 1 

200.223 70<)0 r· AX: cUb 2:! 3 7 107 



2 ~OW, THEREFORE, IT IS ORDERED ADJUDGED AND DeCREED that: 

3 Defendants' Motion for Summary Judgment is GRANTED and Plaintiff's Complaint is 

4 DISMISSED as a matter of law pursuant to CR 56. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Presented by: 

LANE POWELL PC 

BY~h-~~\~ 
SE. Hausild, WSNo.29626 
Jennifer K. Wyatt WSBA No. 35156 

Attorneys for Defendants 

ORDER GRANTING DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - 2 

J 12608.0108/1800973.1 

LANE POWELL PC 
i420 FWlH A VE~Ur,. SUTE 4100 

SEATTLE'. WASHINGTON 98101-2338 
206.2237000 FAX 206.223.7107 



2 
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12 

13 

14 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I, Debi Wollin, celtify under penalty of peljul'Y and the laws of the State of I 

Washington: I am a citizen of the United States and a resident of King County, Washington. I 

am over the age of 18 years and am not a party to the within cause. My business mailing 

address is 1420 Fifth Avenue, Suite 4100, Seattle, Washington 98101-2338. 

On the date identified below, I caused the foregoing to be served on the following 

parties in the manner as indicated below: 

Wesley S. Johnson 
Law Office of Wesley S. Johnson 
600 Royal Street - Suite B 
Kelso, W A 98626 

o U.S. Mail 
o Facsimile 
DE-mail 
o FedEx 
X Legal Messenger 

EXECUTED this ~day of January 2010 at Seattle, Washington. 

Debi Wollin 

ORDER GRANTING DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - ') 

112608 010811800978.1 

LANE POWELL PC 
;420 FwrH AVENUE, SUlTE4100 

SEATTLE, WASHDIGTO'J 98101·233& 
206.2237000 FAX. 2062237107 


