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I INTRODUCTION

RCW 25.15.255, setting forth the charging order remedy, does
not provide for a wholesale deprivation of a judgment debtor’s
membership rights. Nor does it vest a judgment creditor with
membership in the LLC. Instead, it only entitles the judgment creditor
to a lien on the member’s economic interest until the judgment is
satisfied.

Under RCW 25.15.255, a trial court may, upon application of a
judgment creditor, charge the judgment debtor's limited liability
company interest with payment of the amount of the judgment that
remains unsatisfied. By the plain language of the statute, whether to
issue a charging order is within the trial court’s discretion and is not
automatic or mandatory. Such a charging order vests the judgment
creditor with the rights of an assignee of the company “to the extent so
charged.” RCW 25.15.255. A charging order is, in essence, a lien on
the judgment debtor’s interest in the entity.

The rights of a judgment creditor assignee are defined by
statute and, in this case, by contract. RCW 25.15.250 provides that a
judgment creditor assignee has “no right to participate in the
management of the business and affairs of a limited liability company”

unless other members approve of such powers or the limited liability
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agreement provides otherwise. RCW 25.15.250(1). Unless the limited
liability agreement provides otherwise, the assignee is entitled to only
share in profits and losses, receive distributions, and receive
allocations of income, gain, loss, deduction, or credit to which the
judgment debtor was entitled and to the extent of the assignment.
RCW 25.15.250(2)(a) (“An assignment entitles the assignee to share
in such profits and losses, to receive such distributions, and to receive
such allocation of income, gain, loss, deduction, or credit or similar
item to which the assignor was entitled, to the extent assigned[.]"); see
also RCW 25.15.260 (providing requirements for assignee to become
a member). In other words, a charging order merely affords judgment
creditors the judgment debtors’ share of distributions and confers no
management authority or voting rights.

As for the assigning member, he or she ceases to be a member
of the limited liability company only upon assignment of his or her
entire limited liability company interest. RCW 25.15.250(2)(b) (“A
member ceases to be a member and to have the power to exercise any
rights or powers of a member upon assignment of all of his or her
limited liability company interest.”); see also RCW 25.15.130(1)(b) (“A
person ceases to be a member of a limited liability company, and the

person or its successor in interest attains the status of an assignee as
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set forth in RCW 25.15.250(2), upon the occurrence of one or more of
the following events: The member ceases to be a member as provided
in RCW 25.15.250(2)(b) following an assignment of all the member’s
limited liability company interest.”). These provisions are of course
subject to any contrary provisions of the limited liability company
agreement, which would take precedence in the event of a conflict with
the statute. See RCW 25.15.250(1) (“except as provided in a limited
liability company agreement . . . .”); RCW 25.15.250(2) (“Unless
otherwise provided in a limited liability company agreement .. ..").

In spite of these principles, the trial court nonetheless entered a
charging order purporting to deprive Appellants Price and Um (“Price
and Um”) of their membership in Queen High Full House, LLC and
Prium Companies, LLC and their management rights; ordering Price
and Um to provide Respondent Soundbuilt Northwest LLC
(“Soundbuilt”) with access to the books, records and bank account
information of both LLCs; and ordering that Soundbuilt is entitled to
“all” profits and losses “until full satisfaction of the Judgment,
including any amounts subsequently awarded as attorneys’ fees and
costs.” In doing so, the trial court exceeded its statutory authority

under RCW 25.15 et seq. and ignored the statutory distinction

between a member’'s economic and governance rights.
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The order should be modified to provide only the relief set forth
by the Washington Limited Liability Company Act, RCW 25.15 et seq.
Appellants Price and Um request this Court to vacate paragraphs two,
three, four, and five of the trial court’s charging order and modify the
order consistent with Price and Um’s proposed Amended Charging
Order. (CP at 1078-1080.)

Il. ASSIGNMENTS OF ERROR

1. The trial court erred in Paragraph 2 of the Charging Order,
ordering that Price and Um shall cease to be members of
Queen High Full House, LLC and Prium Companies, LLC and
shall cease to have the power to exercise any rights or powers
of a member.

2. The trial court erred in Paragraph 3 of the Charging Order,
ordering that the management authority of Price and Um shall
cease immediately and that Price and Um shall cease to have
the power to exercise any rights or powers of a manager.

3. The trial court erred in Paragraph 4 of the Charging Order,
ordering that Price and Um, identify bank accounts held in the
name of Queen High Full House, LLC and Prium Companies,
LLC, and all books and records of both companies, including

their operating agreements and financial records.
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4. The trial court erred in Paragraph 5 of the Charging Order,
ordering that Soundbuilt is entitled to all profits and losses from

Queen High Full House, LLC and Prium Companies, LLC until full

satisfaction of the judgment, including any amounts

subsequently awarded as attorneys’ fees and costs.
M. STATEMENT OF THE CASE

On April 2, 2010, the trial court entered judgment against Price
and Um in the amount of $5,990,916.08. Price and Um have
appealed that judgment and have filed their opening brief.

In an effort to collect on that judgment, on May 21, 2010,
Soundbuilt moved, ex parte, for an order charging Price and Um’'s
interests in two Washington Limited Liability Companies—Queen High
Full House, LLC and Prium Companies, LLC—with payment of the
unsatisfied judgment. Soundbuilt provided no notice of the motion. In
its motion, Soundbuilt asserted that an “effect of an assignment by
Charging Order is that the judgment debtor: ‘ceases to be a member
and to have power to exercise any rights or powers of a member upon
assignment of all of his or her limited liability company interest.”” (CP
at 1027.) Soundbuilt further argued that “the assignment of an [sic]
limited liability company interest is an ‘event of disassociation’ under

RCW 25.15.130(1)(b)” and that “[b]lecause the Judgment Debtors are
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the only members of each limited liability company as to which a
Charging Order is sought, the effect of the entry of the order would
ultimately be a dissolution of the LLCs under RCW 25.15.270[.]" (CP
at 1027.)

On May 21, 2010, the trial court granted the motion ordering
that “[e]ffective immediately, the Judgment Debtors shall cease to be
members of the LLCs as provided in RCW 25.15.250 and shall cease
to have the power to exercise any rights or powers of a member
including without limitation the right to transfer, dispose of or
encumber any LLC asset[,]” and that “[tjo the extent that either
Judgment Debtor is a manager of an LLC, the management authority of
that Judgment Debtor shall cease immediately, and the Judgment
Debtors shall cease to have the power to exercise any rights or powers
of a manger including without limitation the right to transfer or dispose
of any LLC asset.” (CP at 1043, 99 2 and 3.) The trial court’s order
also required that “Judgment debtors shall immediately identify any
bank accounts held in the name of the LLCs and provide access to
Judgment Creditor/Plaintiff to all books and records of the LLCs
including, without limitation, the Operating Agreement and financial

records.” (CP at 1043, 9 4.)
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On June 4, 2010, Price and Um moved to amend the charging
order on the grounds that the trial court exceeded its authority under
the Washington Limited Liability Company Act (“LLC Act” or “Act”), RCW
25.15 et seq. (CP at 1071-1076.) (Proposed Amended Charging Order
at CP 1078-1080.) Price and Um pointed out that the charging order
does not divest a member of their entire economic interest in the LLC
and, therefore, is not an event of dissociation or dissolution of either
company under the Act nor does it assign the judgment debtor
member’s management interest to the judgment creditor. (CP at 1071-
1076.) Price and Um also explained that Soundbuilt is not entitled to
the company’s bank account records, operating agreements and
financial records and that Soundbuilt is not entitled to all profits or to
charge its attorneys’ fees and costs. (CP at 1074-1075.) Their motion
was denied. (CPat 1118-1119.)

On June 10, 2010, a writ of execution was issued, directing the
Sheriff to seize the non-exempt personal property of Price and Um,

including their membership interests in both LLCs. (CP at 1081-1083.)
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Iv. ARGUMENT

A. THE CHARGING ORDER REMEDY ONLY ENTITLES A JUDGMENT CREDITOR TO
THE RIGHTS OF AN ASSIGNEE OF THE JUDGMENT DEBTOR'S INTEREST IN
THE JUDGMENT DEBTOR’S SHARE OF THE LLC’S PROFITS AND LOSSES AND
IN THE RIGHT TO RECEIVE DISTRIBUTION OF THE LLC’S ASSETS.

The trial court erroneously ordered that Price and Um cease to
have membership or management rights in either LLC. Under the
Washington LLC Act, a judgment creditor seeking satisfaction must
follow the statutory remedies specifically afforded under RCW Ch. 25,
which include a charging order. The remedy is set out in RCW
25.15.255, “Rights of judgment creditor”, which provides in relevant
part:

On application to a court of competent jurisdiction by

any judgment creditor of a member, the court may

charge the limited liability company interest of the

member with payment of the unsatisfied amount of the
judgment with interest. To the extent so charged, the

judgment creditor has only the rights of an assignee of
the limited liability company interest.

RCW 25.15.255 (emphasis added).! The statute defines “limited
liability company interest” in economic terms: “Limited liability
company interest means a member’s share of the profits and losses of
a limited liability company and a member’s right to receive the

distributions of the Ilimited liability company's assets.” RCW

1 For the Court’s ease of reference, the full text of RCW 25.15.255 is attached as
Appendix Ex. A.
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25.15.005(6). In short, the rights of a judgment creditor are limited to
the rights of an assignee of an economic interest. The judgment
creditor does not actually become an assignee; the judgment creditor’s
rights simply do not exceed those of an assignee. This distinction is
important when considering the involuntary nature of the charging
order remedy—an assignment is generally a voluntary action made by
an assignor, whereas a charging order is unquestionably an involuntary
assignment by a judgment debtor.

RCW 25.15.250 addresses the rights of an assignee of a
limited liability company interest. The section imposes at least three

relevant limitations. First, “a limited iiability company interest is

assignable either in whole or in part, except as provided in the LLC
agreement.” RCW 25.15.250(1) (emphasis added).2 In short, a
contrary operating agreement takes precedence in the event of a
conflict with the statute.3 Further, although a member may freely
assign an economic interest, the transfer of a membership interest is
greatly restricted under the statute. An assignee has “no right to

participate in the management” of the company except by unanimous

2 The full text of RCW 25.15.250 is attached as Ex. B.

3 RCW 25.15.800, titled “Construction and application of chapter and limited liability
company agreement” expressly provides: “lIt is the policy of this chapter to give the
maximum effect to the principle of freedom of contract and to the enforceability of
limited liability companies.” RCW 25.15.800(2).
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consent of the members, or as otherwise provided in the LLC
agreement. RCW 25.15.250(1). The assignee is only entitled to share
in profits and losses and to receive distributions to which the assigning
member would otherwise be entitled. RCW 25.15.250(2)(b); see also
Carter G. Bishop & Daniel S. Kleinberger, Limited Liability Companies:
Tax and Business Law, 9 1.01[3][c] (2008). Thus, the assignment of
an interest in a limited liability company is limited to an assignment of
the economic rights of that member and does not include assignment
of actual membership in the LLC.

RCW 25.15.260 reiterates that an assignee does not
automatically become a member with concomitant management
rights. “An assignee of a limited liability interest may become a
member upon: {a) The approval of all the members of the limited
liability company other than the member assigning his or her limited
liability company interest” or as provided for in the limited liability
company agreement. RCW 25.15.260(1).

Although there is a dearth of Washington cases interpreting the
scope of Washington’s LLC Act, this Court is not without guidance.
Washington's Act is modeled substantially upon the Uniform Limited

Liability Company Act (“ULLCA”) and Washington courts look to the

4 The full text of RCW 25.15.260 is attached as Ex. C.
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ULLCA to aid their interpretation of Washington’s Act. Aoh v. Inno-
Pacific Holdings, Ltd., 114 Wn. App. 268, 271-72, 54 P.3d 1270
(2002). ULLCA § 503 sets forth the charging order remedy.> The
comments to this section explain the purpose and rationale underlying
the remedy, as well as its limitations, and are in accord that a charging
order assigns only an economic interest:

This section balances the needs of a judgment creditor
of a member or transferee with the needs of the limited
liability company and the members. The section
achieves that balance by allowing the judgment creditor
to collect on the judgment through the transferable
interest of the judgment debtor while prohibiting
interference in the management and activities of the
limited liability company.

Under this section, the judgment creditor of a member or
transferee is entitled to a charging order against the
relevant transferrable interest. While in effect, that
order entitled the judgment creditor to whatever
distributions would otherwise be due to the member or
transferee whose interest is subject to the order.
However, the judgment creditor has no say in the timing
or amount of those distributions, management and
activities of the limited liability company.

ULLCA § 503 comment (2006).

Courts in other jurisdictions faced with the question have
reached the same conclusion. Analyzing nearly identical statutory
language, the court in Brant v. Krifich, 835 N.E.2d 582 (Ind. Ct. App.

2005), dealt with Appellant Brant’s appeal of the trial court’s decision

5 The full text of UCLLA § 503, with comments, is attached as Ex. D.
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that Appellee Krilich was entitled to Appellant’s ownership interest in
several LLCs. As is specifically relevant to this case,

[TIhe biggest point of contention among the parties
throughout this proceeding is whether Krilich may be
awarded Brant's interests in the LLCs. The simple
answer is “Yes.” Nonetheless, that interest is much more
limited than that sought by Krilich. Indeed, that interest
is limited to economic interests and nothing more.

* k%

Indiana Code § 23-18-1-10 defines “interest” as a
“member’s economic rights in the limited liability
company, including the member’s share of the profits
and losses of the limited liability company and the right
to receive distributions from the limited liability
company.” Thus, while personal property is subject to
execution according to Indiana Code § 34-55-8-2 (Burns
Code Ed. Repl. 1998), the interest here is limited by
[[ndiana] Clode] § 23-18-1-10 to the economic rights
and nothing more. Through execution Krilich may not
receive any of Brant's rights to participate in
management, nor may HKrilich inspect the books or
records of the LLCs. See CALLISON, § 4:5 at 59 (stating
that judgment creditors obtain no right to participate in
management, inspect the books or records, or to force a
sale of the membership interest).

The effect of this is essentially that a charging order is
the only remedy for a judgment creditor against a
member’s interest in an LLC. Indiana Code § 23-18-6-7
states that a judgment creditor may seek a charging
order upon application to the court. To the extent a
charging order is granted, the judgment creditor has only
the rights of an assignee of the member’s interest in the
LLC. Consequently, in any future proceeding, Krilich is
not entitled to Brant’s membership in any LLC but may
be able to receive a charging order against Brant's
interest [, which relates to his economic stake in the
LLCs and not a management role].
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Brant, 835 N.E.2d at 592 (footnote omitted).

Similarly, in Goldberg v. Winogradow, No. CVO00093186S,
2006 WL 3041979 (Conn. Super. Oct. 12, 2006), in an effort to collect
a judgment, plaintiffs filed an application with court seeking an order
that defendant turn over to a levying officer his shares in two limited
liability companies.® The court refused:

The plaintiffs are attempting to assume the defendant’s
ownership, rather than just the shares or profits to which
the defendant may be entitled. The transfer of an
ownership interest entails participation in the
‘management and affairs’ of the LLC. This request is
specifically proscribed by the language of [Connecticut]
General Statutes § 34-170(a)(3) [“an assignment of a
limited liability company membership interest does not
dissolve the limited liability company or entitle the
assignee to participate in the management and affairs of
the limited liability company or to become or exercise
any rights of a member ...”]. Because the plaintiffs are
seeking an ownership interest, rather than merely than
[sic] the right of an assignee of the defendant’s profits,
the plaintiffs’ requests exceed the scope allowable for a
charging order under General Statutes § 34-171 [which
provides “[o]n application ... by any judgment creditor of
a member, the court may charge the member's limited
liability company interest with payment of the unsatisfied
amount of the judgment with interest. To the extent so
charged, the judgment creditor has only the rights of an
assignee of the member's limited liability company
interest.”]. Consequently, this court denies [the
plaintiffs’] application for order in aid of execution.

6 [n accordance with RAP 10.4(h) and GR 14(1)(b), the full text of the Connecticut
court’s opinion is attached as Ex. E.
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2006 WL 3041979, at *2. See also, Olmstead v. F.T.C., — S0.3d —,
2010 WL 2518106, at *2-3 (Fla. June 24, 2010) (under the Florida
LLC Act, an assignment of a membership interest will not necessarily
transfer the associated right to participate in the LLC’'s management,
only “entitles the assignee to share in such profits and losses, to
receive such distribution or distributions, and to receive such allocation
of income, gain, loss, deduction, or credit or similar item to which the
assignor was entitled, to the extent assigned. § 608.432(2)(b) (Florida
Stat. 2008)").7

In short, the charging order remedy does not authorize the
charging of a judgment debtor’s interest in an LLC beyond the debtor’
right to share in the LLC's profits and losses and to receive
distributions of the LLC's assets. The trial court exceeded its statutory
authority in ordering in paragraphs two and three of its charging order
that Price and Um cease to have membership or management rights in

either LLC.

7 In accordance with RAP 10.4{h) and GR 14(1)(b), the full text of the Florida court’s
opinion is attached as Ex. F.
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B. THE CHARGING ORDER DID NOT ASSIGN PRICE AND UM’S ENTIRE
Economic INTERESTS IN THE LLCS AND DEPRIVE PRICE AND UM OF THEIR
MEMBERSHIP UNDER RCW 25.15.250(2)(b).

In its ex parte motion, quoting RCW 25.15.250(2)(b),
Soundbuilt asserted that an “effect of an assignment by Charging
Order is that the judgment debtor: ‘ceases to be a member and to
have power to exercise any rights or powers of a member upon
assignment of all of his or her limited liability company interest.”” (CP
at 1027.) However, this dramatic and overreaching effect is not
supported by the Act.

RCW 25,15.250(2)(b) provides that “[a] member ceases to be a
member and to have the power to exercise any rights or powers of a
member upon assignment of all of his or her limited liability company
interest.” The LLC Act defines a member’s interest solely in economic
terms: “‘Limited liability company interest’ means a member’s share of
the profits and losses of a limited liability company and a member’s
right to receive distributions of the limited liability company’s assets.”
RCW 25.15.005(6). Thus, a member does not cease to be a member
under RCW 25.15.250(2)(b) unless a// of the economic interest is
charged to assignee.

By its terms, the charging order provision does not deprive a

member of its entire economic interest. Under RCW 25.15.255, a
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court has discretion only to “charge the limited liability company
interest with payment of the unsatisfied amount of the judgment plus
interest[.]” The judgment creditor is an assignee only “[t]o the extent
so charged.” § 15.255. If a charging order necessarily operated to
charge the member’s entire interest, there would be no reason for the
statute to qualify and limit the assignee’s rights “to the extent so
charged.”

This reading is consistent with RCW 25.15.250(1), which
provides that a limited liability company interest is assignable in whole
or in part. In practical terms, this means that a charging order will not
encompass a member’s entire economic interest if the judgment is for
/ess than the available economic distributions of an LLC. The trial
court made no finding in regard to the amount of the judgment relative
to the available distributions of either LLC. Nor is a valuation required
by statute. Of course, even if a member’s entire economic interest in
the company was assigned it would not entitle a creditor to review the
company’s records nor would it necessarily deprive the debtor of his or
her management rights. In the case of a manager-managed LLC, such
as Prium, the debtor could continue managing the company without

any membership interest at all. ¢

16 [1473386 v4.doc]



Finally, for RCW 25.15.250(2) to apply, the operative LLC
agreements must not have a contrary provision governing withdrawal
of a member or dissolution of the company. Again, the importance of
this caveat cannot be overstated. Both the Prium and Queen High Full
House operating agreements preciude such a result and are controlling
here. The Prium Agreement provides that in a case of involuntary
withdrawal of a member’s interest, there is a right of first refusal for
the company to purchase the interests, thus precluding the
membership interests being levied upon. (CP at 1069-1070.) The
Queen High Full House Agreement specifically provides that “[n]o
Member shall transfer, sell, gift, pledge, encumber or otherwise
dispose of any or all of his or her interest herein, in any manner
whatsoever. Any attempt to transfer, pledge or otherwise dispose of an
interest herein in violation of this Agreement shall be null and void and
shall not operate to transfer any interest or title to the purported
transferee.” (Limited Liability Company Agreement for Queen High Full
House, LLC, Article 8.)8 As a result, under the agreements, Price and
Um could not involuntarily transfer their entire interests and the court
erroneously divested Price and Um of their membership and

management rights under RCW 25.15.250(2)(b).

8 The court erroneously failed to ask to review any part of this agreement. A true and
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C. THE CHARGING ORDER IS NOT AN “EVENT OF DISSOCIATION” THAT
TRIGGERS DISSOLUTION OF THE LLCS UNDER RCW 25.15.270.

In support of their request that Price and Um be deprived of
their management rights and compelled to provide access to records,
Soundbuilt also argued that “the assignment of an [sic] limited liability
company interest is an ‘event of dissociation’ under
RCW 25.15.130(1)(b)” and that “[blecause the Judgment Debtors are
the only members of each limited liability company as to which a
Charging Order is sought, the effect of the entry of the order would
ultimately be a dissolution of the LLCs under RCW 25.15.270[.]” (CP
at 1072.) Soundbuilt is wrong in both respects.

Under section 15.270, “[u]nless the limited liability company
agreement provides otherwise,” an LLC is dissolved “ninety days

following an event of dissociation of the last remaining member, unless

those having the rights of assignees in the limited liability company
under RCW 25.15.130(1) have, by the ninetieth day, voted to admit
one or more members, voting as though they were members, and in
the manner set forth in RCW 25.15.120(1).” RCW 25.15.270(4)
(emphasis added). Under RCW 25.15.130(1)(b), if a member ceases
to be a member by assigning his or her entire economic interest under

RCW 25.15.250(2)(b), it is an “event of dissociation”:

correct copy of the excerpts cited in this brief is attached as Ex. G.
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(1) A person ceases to be a member of a limited liability
company, and the person or its successor in interest
attains the status of an assignee as set forth in RCW
25.15.250(2), upon the occurrence of one or more of
the following events:

* Kk

(b) The member ceases to be a member as provided in
RCW 25.15.250(2)(b) following an assignment of all the
member’s limited liability company interest:

RCW 25.15.130(1)(b).° By its terms, for an assignment to conceivably
trigger dissolution under these provisions, the entire economic interest
of every member of the LLC must be assigned. As demonstrated
above, the charging order could not and did not assign the entire
economic interest of Price and Um in either LLC.

Also, as already noted, both the Prium and Queen High Full
House agreements expressly preclude a member from involuntarily
assigning his or her entire interest in the company. But even if the
economic interests of Price and Um in Prium LLC were assigned
completely, which they were not, the LLC’s third member, a third party
unrelated to this ligation, remains, thereby preventing dissolution of
Prium under RCW 25.15.270. (CP at 1064.)

Furthermore, by its terms, for section 15.270 to apply, the

operative LLC agreements must not have a contrary provision

9 The full text of RCW 25.15.130 and RCW 25.15.270 are attached as Ex. H and I.
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governing withdrawal of a member or dissolution of the company. The
Prium agreement, Section 7.1 Events of Dissolution, expressly
prevents dissolution as a result of any of the events set forth in RCW
25.15.130:

The Company shall be dissolved upon the written
agreement of a majority of the Members; provided, the
death, resignation, expulsion or bankruptcy of a Member
or of any other event which otherwise terminates the
continued membership of a Member in the Company
under RCW 25.15.130 shall not result in the dissolution
of the Company.

(CP at 1070) (underline in original).

Similarly, the Queen High Full House agreement also precludes
dissolution by way of an assignment of a member’s interest or
withdrawal of a member. Section 3.1.5 Withdrawal of Member,
provides: “No Member may withdraw from the company, or demand
the balance of his capital account, except as otherwise provided in this
agreement.” Article 8, Transfers, provides,

No Member shall transfer, sell, gift, pledge, encumber or

otherwise dispose of any or all of his or her interest

herein, in_any manner whatsoever. Any attempt to
transfer, pledge or otherwise dispose of an interest
herein in violation of this agreement shall be null and

void and shall not operate to transfer any interest or title
to the purported transferee.
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(Emphasis added.)1° Thus, as to either LLC, even if the charging order
effected an event of dissociation, such event would not dissolve either
company.

D. RCW 25.15.270 Does Not ENTITLE A JUDGMENT CREDITOR TO THE
LLCs’ BOOKS AND RECORDS

The trial court erroneously ordered that Soundbuilt be provided
access to all bank accounts held in the name of the limited liability
companies and all books and records of the companies, including their
operating agreements and financial records. Soundbuilt’s premise for
its request was to “facilitate a prompt determination as to whether
[Soundbuilt] will exercise its rights under this provision [RCW
25.15.270].” (CP at 1027.) First, the charging order did not trigger
dissolution of the LLCs so Soundbuilt has no rights under RCW
25.15.270. Furthermore, as Soundbuilt acknowledged in its response
to Price and Um’s motion to amend the charging order, there is no
legal support for this sweeping request, and certainly none is provided
in RCW 25.15.270. (CP at 1089) (“The right to review financial and
other data relating to the limited liability company can be implied for

the other rights granted expressly.”)

10 Ex. G, p. 5.
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If Soundbuilt is entitled to this information, it may only do so by
complying with the procedures set forth in RCW 6.32 et seq. The relief
provided in paragraph four of the trial court’s charging order exceeds
the trial court’s statutory authority and should be vacated.

E. SOUNDBUILT IS NOT ENTITLED TO “ALL” PROFITS AND LOSSES UNTIL
SATISFACTION OF THE JUDGMENT, INCLUDING ANY AMOUNTS SUBSEQUENTLY
AWARDED AS ATTORNEYS' FEES AND COSTS.

Paragraph five of the charging order erroneously provides that
Soundbuilt is entitled to “all” profits and losses “until full satisfaction
of the Judgment, including any amounts subsequently awarded as
attorneys’ fees and costs.” (CP at 1043.) RCW 25.15.250 only
entitles a judgment creditor to “share in such profits and losses, to
receive such distributions, and to receive such allocation of income,
gain, loss, deduction, or credit or similar item to which the assignor
was entitled, to the extent assigned.” RCW 25.15.250(2)(a). Similarly,
RCW 25.15.255 provides that the member’s interest in the limited
liability company may be charged “with payment of the unsatisfied
amount of the judgment with interest.” RCW 25.15.255. The statute
does not provide that the interest in the limited liability company may
be charged with the judgment creditor's attorneys’ fees as may be

subsequently awarded. Accord RCW 25.05.215 (partnerships); RCW

25.10.410 (limited partnerships). Paragraph five of the charging order
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exceeds the trial court’'s authority under RCW 25.15.250 and RCW
25.15.255.
V. CONCLUSION

The charging order remedy entitles a judgment creditor to levy
only the economic interest of an LLC and only to the extent necessary
to satisfy the judgment. The trial court’s charging order vastly
exceeded its statutory authority by stripping Price and Um of their
entire membership in Prium and Queen High Full House LLCs,
precluding them from exercising their management rights, and by
ordering that they turn over the LLCs’ books and records to the
Soundbuilt. The trial court also exceeded its statutory authority in
ordering that Soundbuilt is entitled to “all” of both LLC’s profits until
the judgment is satisfied, including any subsequently awarded
attorneys’ fees and costs.

Paragraphs two, three, four, and five of the charging order
should be vacated and the order modified consistent with Price and

Um'’s proposed Amended Charging Order. (CP at 1078-1080.)
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Westlaw.
West's RCWA 25.15.255 Page 1

C
West's Revised Code of Washington Annotated Currentness
Title 25. Partnerships (Refs & Annos)
~g Chapter 25.15. Limited Liability Companies (Refs & Annos)
~& Article VII. Assignment of Limited Liability Company Interests
- 25.15.255. Rights of judgment creditor

On application to a court of competent jurisdiction by any judgment creditor of a member, the court may charge
the limited liability company interest of the member with payment of the unsatisfied amount of the judgment
with interest. To the extent so charged, the judgment creditor has only the rights of an assignee of the limited li-
ability company interest. This chapter does not deprive any member of the benefit of any exemption laws applic-
able to the member's limited liability company interest.

CREDIT(S)
[1994 c 211 § 703.]

Current with 2010 Legislation effective through July 1, 2010
(C) 2010 Thomson Reuters.

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Westlaw.
West's RCWA 25.15.250 Page 1

C
West's Revised Code of Washington Annotated Currentness
Title 25. Partnerships (Refs & Annos)
~@ Chapter 25.15. Limited Liability Companies (Refs & Annos)
~@ Article VIL. Assignment of Limited Liability Company Interests
= 25.15.250. Assignment of limited liability company interest

(1) A limited liability company interest is assignable in whole or in part except as provided in a limited liability
company agreement. The assignee of a member's limited liability company interest shall have no right to parti-
cipate in the management of the business and affairs of a limited liability company except:

(a) Upon the approval of all of the members of the limited liability company other than the member assigning
his or her limited liability company interest; or

{b) As provided in a limited liability company agreement.
(2) Unless otherwise provided in a limited liability company agreement:

(a) An assignment entitles the assignee to share in such profits and losses, to receive such distributions, and to
receive such allocation of income, gain, loss, deduction, or credit or similar item to which the assignor was en-
titled, to the extent assigned; and

(b) A member ceases to be a member and to have the power to exercise any rights or powers of a member upon
assignment of all of his or her limited liability company interest.

(3) For the purposes of this chapter, unless otherwise provided in a limited liability company agreement:

(a) The pledge of, or granting of a security interest, lien, or other encumbrance in or against, any or all of the
limited liability company interest of a member shall not be deemed to be an assignment of the member's limited
liability company interest, but a foreclosure or execution sale or exercise of similar rights with respect to all of a
member's limited liability company interest shall be deemed to be an assignment of the member's limited liabil-
ity company interest to the transferee pursuant to such foreclosure or execution sale or exercise of similar rights;

(b) Where a limited liability company interest is held in a trust or estate, or is held by a trustee, personal repres-
entative, or other fiduciary, the transfer of the limited liability company interest, whether to a beneficiary of the
trust or estate or otherwise, shall be deemed to be an assignment of such limited liability company interest, but
the mere substitution or replacement of the trustee, personal representative, or other fiduciary shall not constitute

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



West's RCWA 25.15.250 Page 2

an assignment of any portion of such limited liability company interest.

(4) Unless otherwise provided in a limited liability company agreement and except to the extent assumed by
agreement, until an assignee of a limited liability company interest becomes a member, the assignee shall have
no liability as a member solely as a result of the assignment.

CREDIT(S)

[1995 ¢ 337 § 19; 1994 ¢ 211 § 702.]

Current with 2010 Legislation effective through July 1, 2010
(C) 2010 Thomson Reuters.

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Westlaw.
West's RCWA 25.15.260 Page 1

C
West's Revised Code of Washington Annotated Currentness
Title 25. Partnerships (Refs & Annos)
~g Chapter 25.15. Limited Liability Companies (Refs & Annos)
<@ Article VII. Assignment of Limited Liability Company Interests
= 25.15.260. Right of assignee to become member

(1) An assignee of a limited liability company interest may become a member upon:

(a) The approval of all of the members of the limited liability company other than the member assigning his or
her limited liability company interest; or

(b) Compliance with any procedure provided for in the limited liability company agreement.

(2) An assignee who has become a member has, to the extent assigned, the rights and powers, and is subject to
the restrictions and liabilities, of a member under a limited liability company agreement and this chapter. An as-
signee who becomes a member is liable for the obligations of his or her assignor to make contributions as
provided in RCW 25.15.195, and for the obligations of his or her assignor under article VI of this chapter.

(3) Whether or not an assignee of a limited liability company interest becomes a member, the assignor is not re-
leased from his or her liability to a limited liability company under articles V and VI of this chapter.

CREDIT(S)
[1994 ¢ 211 § 704.]

Current with 2010 Legislation effective through July 1, 2010
(C) 2010 Thomson Reuters.

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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§502 LIMITED LIABILITY COMPANY ACT {35

when a member transfers-all of the mem-
ber’s transferable interest.

Subsection (a)(3) ~Mere transferees
have no right to intrude as the members
carry on their activities as members.
When a member dies, other law may effect
a transfer of the member’s interest to the
member’s estate or personal representa-
tive. Section 504 contains special rules
applicable to that situation.

Subsection (b) ~Amounts due under this
subsection are of course subject to offset

for any amount owed to the limited;]j
ty company by the member or dissoc}3f;
member on whose account the di
is made. As to whether an LLC miay
erly offset for claims against a transfg
that was never a member is matter
other law, specifically the law of con
dealing with assignments.

Subsection (d) ~The use of certiﬁé
can ralses issues relating to Articles 84
9 of th& Uniform Commercial Code. 3

arging order.

scluding the charging order.

Action in Adopting Jurisdictions

professional ¢ 1y is not permissible ab;
compliance with section 30-6-201A(7), Id
Code” following "'permissible’’. -

Variations from Official Text:

IDAHO

In subsec. (a)(1), adds “, provided however,
that the transfer of a wransferable interest in a

f
Law Review and Journal Commentaries

Foreclosure and Dissolution Rights of a Mem-  Bishop, and Thomas Earl Geu. 21 P
ber’s Creditors. Thomas E. Rutledge, Carter G.  Prop. 35 (May/JTune 2007).

Charging order provisions appear in
irious forms in UPA, ULPA, RULFA,
UPA, ULLCA, This
section builds on those acts, while: (i)
odernizing the language: (ii) making ex-
plicit certain points that have been at best
“implicit; and (ifi) seeking to delineate
- more precisely the types of extraordinary
" circumstances that would have to exist
before a court enforcing a charging order
ould be justified in interfering with an
L1C’s management or activities.

This section balances the needs of a
judgment creditor of a member or trans-
feree with the needs of the limited liability
company and the members. The section
achieves that balance by allowing the judg-
ment creditor to collect on the judgment
_through the transferable interest of the
judgment debtor while prohibiting inter-
ference in the management and activities
of the limited liability company.

Under this section, the judgment credi-
tor of 2 member or transferee is entitled 10
a charging order against the relevant
transferable interest. While in effect, that
order entitles the judgment creditor to
whatever distributions would otherwise be
due to the member or transferee whose
interest is subject to the order. However,
the judgment creditor has no say in the
timing or amount of those distributions.

Library References

Limited Liability Companies €=30.
Westlaw Topic No. 241E.

§ 503. Charging brder.

_ (a) On application by a judgment creditor of a member or transferee, a Coftss
may enter a charging order against the transferable interest of the judg’r’r’lé‘g ,,\.t“’
debtor for the unsatisfied amoint of the judgment. A charging order ¢ons 5
tutes a lien on a judgment debtor's transferable interest and requires the limiféds
liability company to pay over to the person to which the charging order
issued any distribution ‘that would otherwlse be paid to the judgment deb
{(b) To the extent necessary to effectuate the collection of distributions purs
ant to a charging order in effect under subsection (a), the court may: '
(1) appoint a receiver of the distributions subject to the charging or
mah the power to make all inquiries the judgment debtor might have mad;
an
~ (2) make all other orders necessary to give effect to the charging order.
{c) Upon a showing that distributions under a charging order will not pay th
judgment debt within a reasonable time, the court may foreclose the lien an
order the sale of the transferable interest. The purchaser at the foreclosure:

sale only obtains the transferable interest, does not thereby become a2 membe!
and is subject to Section 502. e

GAMITED LIABILITY COMPANY ACT (2006)

§503

ibsection (a) may extinguish the chafging order by satisfying the judgment
filing a certified copy of the satisfaction with the court that issued the

(¢) At any time before foreclosure under subsection (c), a limited liability
smpany or one or more members whose transferable interests are not subject
the charging order may pay to the judgment creditor the full amount due
Gder the judgment and thereby succeed to the rights of the judgment creditor,

(D This [act] does not deprive any member or transferee of the benefit of any
xemption laws applicable to the member's or transferee’s transferable interest.

(g) This section provides the exclusive remedy by which a person seeking to
nforce a judgment against a member or transferee may, in the capagity of
gment creditor, satisfy the judgment from the judgment debtor's transferable

Comment

management and activities of the limited

" liability company.

The operating agreement has no power
to alter the provisions of this section to the
prejudice of third parties.  Section
110(c)11). .

Subsection (a) -The phrase “judgment
debtor” encompasses both members and
transferees. As a matter of civil procedure
and due process, an application for a
charging order must be served both on the
limited liability company and the member
or transferee whose transferable interest is
to be charged.

Subsection (b} ~Paragraph (2) refers to
“other orders” rather than ‘“‘additional or-
ders. Therefore, given appropriate cir-
cumstances, a court may invoke either
paragraph (1) or (2) or both. )

Subsection (b)(1) ~The receiver contem-
plated here is not a receiver for the limited
liability company, but rather a receiver for
the distributions. The principal advantage
provided by this paragraph is an expanded
right to information. However, that right
goes no further than ‘'the extent necessary
to effectuate the collections of distribu-
tions pursuant to a charging order.”

Subsection (b)(2) -This paragraph must
be understood in the context of the bal-
ance described in the intreduction to this



SoUs

uire” is limited to “givling] effect to

aurglng order.” g Im?]_ o
Example: A judgment creditor with a
charging order believes that the limit-
ed liability company should invest less
of its surplus in operations, leaving
more funds for distributions. The
creditor moves the court for an order
directing the limited liability company
to restrict re-investment. Subsection
(b)(2) does not authorize the court to
grant the motion.

Example: A judgment creditor with a
judgment for $10,000 against a mem-
ber obtains a charging order against
the member's transferable interest.
Having been properly served with the
order, the limited liability company
nonetheless fails 1o comply and makes
a $3000 distribution to the member.
The court has the power to order the
limited lisbility company to pay $3000
to the judgment creéditor to “give ef-
fect to the charging order.”

Under subsection (b)}(2), the court also
has the power to decide whether a particu-
lar payment Is a distribution, because that
decision determines whether the payment
is part of a transferable interest subject to
a charging order, To the extent a pay-
ment is not a distribution, it is not part of
the transferable interest and is not subject
. to subsection (g). The payment is there-

fore subject to whatever other creditor
remedies may apply. ’

Section 405(g) states a special exception
to ﬂa;ﬁ dgﬂnjtio]? of ‘;d};st“ri[lﬁn’oﬁon." but thnE
exception applies o r purposes o
subsection (a)"” of Section 405. Therefore,
whether a charging order applies to
“amounts constituting reasonable compen-
sation for present or past services or rea-
sonable Emymams made in the ordinary
course of business under a bona fide re-
tirement plan or other benefits program,”
Section 405(g), is a question determined
under this section, without regard to Sec-
-tion 405(g). To date, case law is scant, but
there is authority holding that compensa-
tion is a distribution. RB Real Estate, Inc.

- v. Dem II Properties, T19 A.2d 73, 75

(Conn. App. Ct. 1998) (rejecting the defen-
dants’ claim that the payments at issue
were merely compensation for their ser-

LIMITED LIABILITY COMPANY ACTI(zor®

vices to their law firm, which. was
nized as an LLC; noting that théd;
dants’ characterization was at odd&:
the firm's business records and
turns; holding that the payments
were distributions subject to the ck
order).

This Act has no specific rules |
mining the fate or effect of a’
order when the limited liability co
undergoes a merger, conversion, of
mestication under ([Article] 10.
proper circumstances, such an or

change might trigger an order under
section (b)}2). «

pay the judgment debt within a reasdaatis
period of time" comes from case law,

e.g., Nigri v. Lotz, 453 S.E.2d 780, 783
Ct. A?ﬁltmrg

Subsection (e) -This Act jettisonsgt
confusing concefit of redemption a
stitutes an aj b that more close
allels the ern, real-world possibility
the LLC or its members buying the und
lying judgment (and thereby dispens
with any interference the judgment credis
tor might seek to inflict on the.. LLE)
When possible, buying the judgment;
mains.superior to the mechanism.p
by this subsection, because: (i) this
section requires full satisfaction of the
derlying judgment, (ii)_while the
the other members might be able to
the judgment for less than face value
the other hand, this subsection opetafes
without need for the judgment creditor.
consent, so it remains a valuable
tion in the event a judgment creditor
to do mischief to the LLC.

Whether an LLC's decision to- inv
this subsection is “ordinary course:
"outside the ordinary course,” Sec
407(b)(3) and (4) and (c}3) and (4)
depends on the circumstances. Howeveér;ia:
the involvement of this subsection does noti3
by itself make the decision "outside the
ordinary course."” .

Subsection (g) -This subsection does no
override Article 9, which may provide dif:
ferent remedies for a secured creditor ac!
ing in that capacity. A secured cred
with a judgment might decide to proceed
under Article 9 alone, under this sectio

500

{he Article 9 remedies.

iy s court from effecting 2
jerce’” where appropriate. In a reverse

¢ poreclosure and Dissolution Rights of a Mem-

bes

'§,\

£ If a member dies; the deceased member's

'502(c) and, for
iember under Section 410.

e :
-Source: ULPA (2001) § 704. )

i Section 410 pertains only to information
:rights.

D LIABILITY COMPANY ACT (2006)

or under both Article 9 and this
In the last-mentioned circum-
the constraints of this section
dlapply 1o the charging order but not  Corp

its owmer to
debt of the owner.

;s subsection is not intended'w pre-
o "reverse

Law Review and Journal Commentaries

¢ Creditors. Thomas E. Rutledge, Carter G.  Prop. 35 (May/June 2007).

Library References

" Limited Liability Companies e=30, 3.
Westlaw Topic No. 241E.

'504. Power of Personal Representative of Deceased Member.
personal representative or other
f a transferee provided in Section
the rights of a current

resentative may exercise the rights o
kg the purposes of settling the estate,

Comment

Law Review and Journal Commentaries

Geu.
Foreclosure lution Rights of 2 Mem- Bishop, and Thomas Earl
. ber's Cndimfndlh%ns E. Ruﬂsge. Carter G, Prop. 35 (May/June 2007).
- Library References
Limited Liabjlity Companies €30.

Westlaw Topic No. 241E.

§504

e court conflates the entity and
e hold the entity liable for a
Litchfield Asset Mgmr.
. v. Howell, 799 A.2d 298, 312 (Cim::me.

) 002) (approving a reverse pi¢

ﬁlﬁrf : j%:dgn)'le(nf?iebtor had established a
limited liability company in a patent at-
tempt frustrate the judgment creditor).

Bishop, and Thomas Earl Geu. 21 Prob. &

21 Prob. &
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Not Reported in A.2d, 2006 WL 3041979 (Conn.Super.)
(Cite as: 2006 WL 3041979 (Conn.Super.))

Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Superior Court of Connecticut,
Judicial District of Middlesex.
Neal B. GOLDBERG et al.
v.

Victor WINOGRADOW.
No. CV000093186S.

Oct. 12, 2006.

Cloutier & Eddy, Old Saybrook, for Amnn K.
Thompson.

Polivy & Taschner LLC, Hartford, for Victor
Winogradow and Carol Winogradow.

KEVIN G. DUBAY, J.

FACTS

*1 This action was tried to the court, which found
the following facts. See Goldbergv. Winogradow,
Superior Court, judicial district of Middlesex,
Docket No. CV 00 0093186 (December 18, 2002,
Aurigemnia, J.). The plaintiffs, Neal Goldberg and
Ann Thompson, instituted this action to collect on a
promissory note signed by the defendant, Victor
Winogradow, dated December 23, 1993. As writ-
ten, the note was payable on December 31, 1994, in
the amount of $100,000, with a balance of $53,000
due on June 30, 1995. When the $100,000 became
due, the defendant had made no payments. There-
after, the defendant made two payments totaling
$30,000. In 1998, Goldberg assigned the note to
himself and Thompson as tenants in common. In
2002, the note still remaining unpaid, the plaintiffs
filed suit. At trial, judgment was rendered in favor
of the plaintiffs and against the defendant in the
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amount of $215,787.64™! On April 28, 2003,
after a hearing awarding attorneys fees in the
amount of $7,025, plus costs taxed by the court, the
total judgment against the defendant was
$223,273.12.

FNI1. This sum included $92,257.64 in in-
terest.

In an attempt to collect on the judgment, the
plaintiffs filed an application for a financial institu-
tion execution on January 18, 2005, which was re-
turned unsatisfied on May 24, 2005. On May 18,
2006, the judgment still remaining wholly unsatis-
fied, the plaintiffs filed an application for an execu-
tion and an application for an order in aid of the ex-
ecution, ordering the defendant to turn over to the
levying officer: a) possession of the defendant's
shares of Front Line Apparel Group, LLC (Front
Line); b) possession of the defendant's shares of
313 Mill Street Associates, LLC (Mill Street); c)
the defendant's 51 percent share of any funds due
from DSP Holdings, Inc. (DSP); and d) possession
of documentary evidence of debts owed to the de-
fendant from DSP. A hearing on this matter was
held on June 19, 2006.

DISCUSSION

“The law of turnover orders is entirely statutory.”
Sarasota CCM, Inc. v. Golf Marketing, LLC, 94
Conn.App. 34, 37, 891 A.2d 72 (2006). “[Turnover]
statutes have not been extensively litigated.” Id, at
38. The Appellate Court has noted that the trial
court has supervisory control over the process of a
property execution. See Anthony Julian Railroad
Construction Co. v. Mary Ellen Drive Associates,
50 Conn.App. 289, 294, 717 A.2d 294 (1998). In
the present case, two statutes are controlling, Gen-
eral Statutes §§ 52-356b and 34-171. General Stat-
utes § 52-356b(a) provides that “[i]f a judgment is
unsatisfied, the judgment creditor may apply to the
court for an execution and an order in aid of the ex-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Not Reported in A.2d, 2006 WL 3041979 (Conn.Super.)

(Cite as: 2006 WL 3041979 (Conn.Super.))

ecution directing the judgment debtor ... to transfer
to the levying officer either or both of the follow-
ing: (1) Possession of specified personal property
that is sought to be levied on; or (2) possession of
documentary evidence of title to property of, or a
debt owed to, the judgment debtor that is sought to
be levied on.” “The court may issue a turnover pur-
suant to this section, after notice and hearing ...”
General Statutes § 52-356b(b).

*2 Because the present case also involves the de-
fendant's ownership interests in various limited li-
ability companies (LLCs), the provisions of the
Connecticut Limited Liability Company Act (act),
P2 which sets forth requirements and guidelines
for the operation of LLCs in the state of Connectic-
ut, are relevant. General Statutes § 34-171 provides
rights and remedies to judgment creditors against
judgment debtors owning an interest in an LLC. In
relevant part, General Statutes § 34-171 states,
“[o]n application ... by any judgment creditor of a
member, the court may charge the member's limited
liability company interest with payment of the un-
satisfied amount of the judgment with interest. To
the extent so charged, the judgment creditor has
only the rights of an assignee of the member's lim-
ited liability company interest.”

FN2. Codified at General Statutes §
34-100 et seq., no portion of the act was
cited by the plaintiffs in their application
for order. Consideration of specific por-
tions of the Act is appropriate, as “[i]t is
plain error for a trial court to fail to apply
an applicable statute, even in the absence
of the statute having been brought to its at-
tention by the parties.” (Internal quotation
marks omitted.) Location Realty, Inc., v.
General Financial Services, Inc., 273
Conn. 766, 771 n. 8, 873 A.2d 163 (2005).
In the present case, because parts “a,” “b,”
and “c” of the application for order con-
cern the defendant's ownership interest in
LLCs, provisions of the act are clearly ap-
plicable, and are necessary for a proper de-

Page 2

termination of this application. Further, be-
cause the plaintiffs fail to mention the act,
they also fail to use the correct termino-
logy for requesting a defendant's interest in
an LLC, known as a charging order.

The definition in General Statutes § 34-101(11) of a
limited liability company membership interest,
made available under General Statutes § 34-171 for
satisfaction of a judgment, encompasses “a mem-
ber's share of the profits and losses of the limited li-
ability company and a member's right to receive
distributions of the limited liability company's as-
sets ... In the present case, because the plaintiffs
are seeking to satisfy their judgment through an or-
der charging the defendant's LLC interests, analysis
of the plaintiffs' claims must be made not only in
the context of General Statutes § 52-356b, but also
based on the limitations and guidelines set forth in
the act.

LLC INTEREST REQUESTS

In parts “a” and “b” of the May 18, 2006 applica-
tion for order in aid of execution, the plaintiffs ask
the court to transfer or assign to them possession of
the defendant's shares of both Front Line and Mill
Street. Further in the application, the plaintiffs spe-
cifically ask the court to assign or transfer the de-
fendant's ownership interest of 51 percent in Front
Line and 31 percent ™ of Mill Street. General
Statutes § 34-170(a)(3) states, “an assignment of a
limited liability company membership interest does
not dissolve the limited liability company or entitle
the assignee to participate in the management and
affairs of the limited liability company or to be-
come or exercise any rights of a member ...”

FN3. The plaintiffs' application, and the
February 6, 2006 transcript of the examin-
ation of the defendant, both state that the
defendant's ownership interest in Mill
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Street is 33 percent. In its prayer for order,
however, the plaintiff states the ownership
interest as 31 percent, and requests an in-
terest in that amount. It is assumed that
this is in error.

Based on the wording in the plaintiffs' application,
it appears that the plaintiffs are asking for a more
substantial interest than that of an assignee. The
plaintiffs are attempting to assume the defendant's
ownership, rather than just the shares or profits to
which the defendant may be entitled. The transfer
of an ownership interest entails participation in the
“management and affairs” of the LLC. This request
is specifically proscribed by the language of Gener-
al Statutes § 170(a)(3). Because the plaintiffs are
seeking an ownership interest, rather than merely
than the right of an assignee of the defendant's
profits, the plaintiffs' requests exceed the scope al-
lowable for a charging order under General Statutes
§ 34-171. Consequently, this court denies parts “a”
and “b” of the application for order in aid of execu-
tion.

*3 Part “c” of the application asks the court to
transfer or assign to the plaintiffs the defendant's
51% share of any funds due from DSP. “A limited
liability company membership interest is personal
property”; General Statutes § 34-169; and is as-
signable. General Statutes § 34-170. Connecticut
courts have previously issued charging orders
against a defendant's interest in an LLC under Gen-
eral Statutes § 34-171. See, e.g., PB Real Estate,
Inc. v. DEM II Properties, 50 Conn.App. 741, 719
A2d 73 (1998);, Merchants Bank v. Chestnut Tree
Hill, Superior Court, judicial district of Ansonia-
Milford, Docket No. CV 90 0033304 (June 6, 2003,
Curran, J.T.R)) (35 Conn. L. Rptr. 160); Cadle
Company v. Ginsburg, Superior Court, judicial dis-
trict of Ansonia-Milford, Docket No. CV 95
0076811 (March 28, 2002, Alander, J.) (31 Conn.
L. Rptr. 597). From the transcript of the examina-
tion of the defendant, dated February 6, 2006, it
was averred that the defendant is under a contact
with DSP, whereby he is indirectly paid $6,000
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monthly for his consulting services. Because the
defendant owns 51 percent of Front Line, his
“interest” for purposes of General Statutes § 34-171
would be 51 percent of any funds paid to Front
Line, including those funds paid by DSP.

Under General Statutes § 34-101(11), the request in
part “c” appears to properly demand “[the defend-
ant's] share of the profits ... of the limited liability
company and [the defendant's] right to receive dis-
tributions of the limited liability company's assets
... Unlike parts “a” and “b” of the application, part
“c” only appears to be requesting the requisite por-
tion of sums due to the defendant from a third
party. The court grants the application as to part “c.”

/§

DOCUMENTARY EVIDENCE REQUEST

In part “d” of the application, the plaintiffs request
possession of documentary evidence of the debts
owed to the defendant from DSP. Under General
Statutes § 52-356b(a), a judgment creditor is en-
titled to apply to the court and ask for “[pJossession
of documentary evidence ... of a debt owed to ... the
judgment debtor that is sought to be levied on.”
General Statutes § 52-356a(4)(C) provides a pro-
cedure for providing notice to a third person in such
a case.f™ As the plain language of General Stat-
utes § 52-356b(a) indicates, the motion for turnover
of documentary evidence of debts owed to the de-
fendant will issue after a proper application and
hearing. In the present case, a hearing took place on
June 19, 2006. Because it is undisputed that DSP
owes certain funds to the defendant as part of a
continuing business relationship, the plaintiffs' re-
quest in part “d” for documentary evidence of debts
owed to the defendant from DSP properly complies
with the requirements for such requests under Gen-
eral Statutes § 52-356b(a), and may, as such, be
granted.
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FN4. General Statutes § 52-356a(4)(C)
provides in relevant part that when person-
al property “is in the possession of a third
person, the levying officer shall serve that
person with two copies of the execution,
required notices and claim forms. On re-
ceipt of such papers, the third person shall
forthwith mail a copy thereof postage pre-
paid to the judgment debtor at the last-
known address of record ...” The state mar-
shal's return, filed on June 14, 2006, stated
that he left “a verified ... copy of the within
original [execution, notices, and claim
forms].” Further, the state marshal spe-
cified that his service was being executed
pursuant to General Statutes § 33-929.
General Statutes § 33-929 concerns service
of process on a foreign corporation. While
DSP is undoubtedly a foreign corporation,
it was not being served with process;
rather, it was to be served with a property
execution pursuant to General Statutes §
52-356a(4)(C), the statute under which the
plaintiffs have filed the present order. Ser-
vice under General Statutes § 33-929 re-
quires only one copy. From the record, it
appears that the plaintiffs have not com-
plied with the requirements for service set
forth in General Statutes § 52-356a(4)(C).

It is manifest from a reading of General
Statutes § 52-356a(4)}(C) that the pur-
pose of serving two copies on the third
party was so that the third party could
send a copy to the judgment debtor. Des-
pite the fact that the marshal only served
one copy with DSP, the marshal's return
also specifies that he served the defend-
ant at his last known address. Notwith-
standing the procedural defect in service
of the property execution, all relevant
parties were served with the proper doc-
uments. Consequently, this is not a basis
for denying the application with respect
to part “d.” See Mucci Construction,
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LLC v. Oxford Conservation Commis-
sion, Superior Court, judicial district of
Ansonia-Milford, Docket No. CV 05
4002344 (May 5, 2005, Shluger, J.) (39
Conn. L. Rptr. 296) (serving one copy of
appeal with town clerk and one with
commission was not a fatal error when
statutory language required service of
two copies to the town clerk, who would
then forward a copy to the chairperson
of the board).

CONCLUSION

For the foregoing reasons, the court denies the ap-
plication with respect to parts “a” and “b,” and
grants the application with respect to parts “c” and
“d.”

Conn.Super.,2006.

Goldberg v. Winogradow

Not Reported in A.2d, 2006 WL 3041979
(Conn.Super.)

END OF DOCUMENT
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NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION IN THE PER-
MANENT LAW REPORTS. UNTIL RELEASED,
IT IS SUBJECT TO REVISION OR WITHDRAW-
AL.

Supreme Court of Florida.
Shaun OLMSTEAD, et al., Appellants,
v.
FEDERAL TRADE COMMISSION, Appellee.
No. SC08-1009.

June 24, 2010.

Background: The United States Court of Appeals
for the Eleventh Circuit, 528 F.3d 1310, 2008-1
Trade Cases P 76,171, 22 Fla. L. Weekly Fed. C
756, certified a question concerning the rights of a
judgment creditor regarding the respective owner-
ship interests of judgment debtors in certain single-
member limited liability companies (ILLCs).

Holding: The Supreme Court, Canady, J., held that
court could order judgment debtor to surrender all
right, title, and interest in debtor's single-member
LLC.

Question answered.

Lewis, J., dissented and filed opinion in which Pol-
ston, J., joined.

West Headnotes
[1] Limited Liability Companies 241E €6

241E Limited Liability Companies

241Ek6 k. Nature and Purpose of Entity in Gen-
eral. Most Cited Cases
A “limited liability company (LLC)” is a business
entity originally created to provide tax benefits akin

to a partnership and limited liability akin to the cor-
porate form.

{2] Limited Liability Companies 241E €230

241E Limited Liability Companies

241Ek30 k. Distribution, Transfer and Assign-
ment of Interest. Most Cited Cases
In addition to eligibility for tax treatment like that
afforded partnerships, “limited liability companies
(LLCs)” are characterized by restrictions on the
transfer of ownership rights that are related to the
restrictions applicable in the partnership context; in
particular, the transfer of management rights in an
LLC generally is restricted.

[3] Limited Liability Companies 241E €231

241E Limited Liability Companies

241Ek31 k. Rights of Creditors. Most Cited Cases
The “limited liability company (ILLC) charging or-
der remedy” is a remedy derived from the charging
order remedy created for the personal creditors of
partners and affords a judgment creditor access to a
judgment debtor's rights to profits and distributions
from the business entity in which the debtor has an
ownership interest.

[4] Limited Liability Com panies 241E €25

241E Limited Liability Companies

241Ek24 Rights and Liabilities of Members or
Stockholders

241EKk2S5 k. In General. Most Cited Cases

A “limited liability company (LLC)” is a type of
corporate entity, and an ownership interest in an
LLC is personal property that is reasonably under-
stood to fall within the scope of corporate stock.

[5] Debtor and Creditor 117T €11

117T Debtor and Creditor
117Tk11 k. Creditors' Suit. Most Cited Cases
The general rule is that where one has any interest
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in property which he may alien or assign, that in-
terest, whether legal or equitable, is liable for the
payment of his debts.

|6] Limited Liability Companies 241E €230

241E Limited Liability Companies

241Ek30 k. Distribution, Transfer and Assign-
ment of Interest. Most Cited Cases
The sole member in a single-member limited liabil-
ity company (LLC) may freely transfer the owner's
entire interest in the LLC.

[7] Limited Liability Companies 241E €230

241E Limited Liability Companies

241Ek30 k. Distribution, Transfer and Assign-
ment of Interest. Most Cited Cases
Court could order a judgment debtor to surrender
all right, title, and interest in the debtor's single-
member LLC to satisfy an outstanding judgment;
provision authorizing the use of charging orders un-
der the Limited Liability Company (LLC) Act was
not the sole remedy for a judgment creditor against
a judgment debtor's interest in a single-member
LLC and did not displace the creditor's remedy un-
der statute governing property subject to execution.
Fla. Stat. § 608.433(4).

[8] Statutes 361 €158

361 Statutes
361V Repeal, Suspension, Expiration, and Re-
vival
361k158 k. Implied Repeal in General. Most
Cited Cases

Statutes 361 €=>159

361 Statutes

361V Repeal, Suspension, Expiration, and Re-
vival

361k159 k. Implied Repeal by Inconsistent or

Repugnant Act. Most Cited Cases
Repeal of a statute by implication is not favored
and will be upheld only where irreconcilable con-
flict between the later statute and earlier statute

shows legislative intent to repeal.

Certified Question of Law from the United States
Court of Appeals for the Eleventh Circuit-Case
Nos. 06-13254-DD and 03-02353-CV-T-17-TBM.
Thomas C. Little, Clearwater, FL, for Appellant.

William Blumenthal, General Counsel, John F.
Daly, Deputy General Counsel and John Andrew
Singer, Aftorney, Federal Trade Commission,
Washington, D.C., for Appellee.

Daniel S. Kleinberger, Professor, William Mitchell
College of Law, St. Paul, MN, As Amicus Curiae.

CANADY, J.

*1 In this case we consider a question of law certi-
fied by the United States Court of Appeals for the
Eleventh Circuit concerning the rights of a judg-
ment creditor, the appellee Federal Trade Comumis-
sion (FTC), regarding the respective ownership in-
terests of appellants Shaun Olmstead and Julie Con-
nell in certain Florida single-member limited liabil-
ity companies (LLCs). Specifically, the Eleventh
Circuit certified the following question: “Whether,
pursuant to Fla. Stat. § 608.433(4), a court may or-
der a judgment-debtor to surrender all ‘right, title,
and interest’ in the debtor's single-member limited
liability company to satisfy an outstanding judg-
ment.” Fed Trade Comm'n v. Olmstead, 528 F.3d
1310, 1314 (11th Cir.2008). We have discretionary
jurisdiction under article V, section 3(b)(6), Florida
Constitution.

The appellants contend that the certified question
should be answered in the negative because the
only remedy available against their ownership in-
terests in the single-member LLCs is a charging or-
der, the sole remedy authorized by the statutory
provision referred to in the certified question. The
FTC argues that the certified question should be
answered in the affirmative because the statutory
charging order remedy is not the sole remedy avail-.
able to the judgment creditor of the owner of a
single-member limited liability company.
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For the reasons we explain, we conclude that the
statutory charging order provision does not pre-
clude application of the creditor's remedy of execu-
tion on an interest in a single-member LLC. In line
with our analysis, we rephrase the certified question
as follows: “Whether Florida law permits a court to
order a judgment debtor to surrender all right, title,
and interest in the debtor's single-member limited
liability company to satisfy an outstanding judg-
ment.” We answer the rephrased question in the af-
firmative.

I. BACKGROUND

The appellants, through certain corporate entities,
“operated an advance-fee credit card scam.”
Olmstead, 528 F.3d at 1311-12. In response to this
scam, the FTC sued the appellants and the corpor-
ate entities for unfair or deceptive trade practices.
Assets of these defendants were frozen and placed
in receivership. Among the assets placed in receiv-
ership were several single-member Florida LLCs in
which either appellant Olmstead or appellant Con-
nell was the sole member. Ultimately, the FTC ob-
tained judgment for injunctive relief and for more
than $10 million in restitution. To partially satisfy
that judgment, the FTC obtained-over the appel-
lants' objection-an order compelling appellants to
endorse and surrender to the receiver all of their
right, title, and interest in their LLCs. This order is
the subject of the appeal in the Eleventh Circuit that
precipitated the certified question we now consider.

II. ANALYSIS

In our analysis, we first review the general nature
of LLCs and of the charging order remedy. We then
outline the specific relevant provisions of the Flor-
ida Limited Liability Company Act (LLC Act),
chapter 608, Florida Statutes (2008). Next, we dis-
cuss the generally available creditor's remedy of
levy and execution under sale. Finally, we explain
the basis for our conclusion that Florida law per-
mits a court to order a judgment debtor to surrender

all right, title, and interest in the debtor's single-
member LLC to satisfy an outstanding judgment. In
brief, this conclusion rests on the uncontested right
of the owner of the single-member LLC to transfer
the owner's full interest in the LLC and the absence
of any basis in the LLC Act for abrogating in this
context the long-standing creditor's remedy of levy
and sale under execution.

A. Nature of LLCs and Charging Orders

*2 [1][2](3] The LLC is a business entity originally
created to provide “tax benefits akin to a partner-
ship and limited liability akin to the corporate
form.” Elf Altochem North Am., Inc. v. Jaffari, 727
A.2d 286, 287 (Del.1998). In addition to eligibility
for tax treatment like that afforded partnerships,
LLCs are characterized by restrictions on the trans-
fer of ownership rights that are related to the re-
strictions applicable in the partnership context. In
particular, the transfer of management rights in an
LLC generally is restricted. This particular charac-
teristic of LLCs underlies the establishment of the
LLC charging order remedy, a remedy derived from
the charging order remedy created for the personal
creditors of partners. See City of Arkansas City v.
Anderson, 242 Kan. 875, 752 P.2d 673, 681-683
(Kan.1988) (discussing history of partnership char-
ging order remedy). The charging order affords a
judgment creditor access to a judgment debtor's
rights to profits and distributions from the business
entity in which the debtor has an ownership in- terest.

B. Statutory Framework for Florida LLCs

The rules governing the formation and operation of
Florida LLCs are set forth in Florida's LLC Act. In
considering the question at issue, we focus on the
provisions of the LLC Act that set forth the author-
ization for single-member LLCs, the characteristics
of ownership interests, the limitations on the trans-
fer of ownership interests, and the authorization of
a charging order remedy for personal creditors of
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LLC members.

Section 608.405, Florida Statutes (2008), provides
that “[o]ne or more persons may form a limited li-
ability company.” A person with an ownership in-
terest in an LLC is described as a “member,” which
is defined in section 608.402(21) as “any person
who has been admitted to a limited liability com-
pany as a member in accordance with this chapter
and has an economic interest in a limited liability
company which may, but need not, be represented
by a capital account.” The terms “membership in-
terest,” “member's interest,” and “interest” are
defined as “a member's share of the profits and
losses of the limited liability company, the right to
receive distributions of the limited liability com-
pany's assets, voting rights, management rights, or
any other rights under this chapter or the articles of
organization or  operating  agreement.” §
608.402(23), Fla. Stat. (2008). Section 608.431
provides that “[a]n interest of a member in a limited
liability company is personal property.”

Section 608.432 contains provisions governing the
“[a]ssignment of member's interest.” Under section
608.432(1), “[a] limited liability company interest
is assignable in whole or in part except as provided
in the articles of organization or operating agree-
ment.” An assignee, however, has “no right to parti-
cipate in the management of the business and af-
fairs” of the LLC “except as provided in the articles
of organization or operating agreement” and upon
obtaining “approval of all of the members of the
limited liability company other than the member as-
signing a limited liability company interest” or
upon “[c]lompliance with any procedure provided
for in the articles of organization or operating
agreement.” Id. Accordingly, an assignment of a
membership interest will not necessarily transfer
the associated right to participate in the LL.C's man-
agement. Such an assignment which does not trans-
fer management rights only “entitles the assignee to
share in such profits and losses, to receive such dis-
tribution or distributions, and to receive such alloc-
ation of income, gain, loss, deduction, or credit or

similar item to which the assignor was entitled, to
the extent assigned.” § 608.432(2)b), Fla. Stat.
(2008).

*3 Section 608.433-which is headed “Right of as-
signee to become member’-reiterates that an as-
signee does not necessarily obtain the status of
member. Section 608.433(1) states: “Unless other-
wise provided in the articles of organization or op-
erating agreement, an assignee of a limited liability
company interest may become a member only if all
members other than the member assigning the in-
terest consent.” Section 608.433(4) sets forth the
provision-mentioned in the certified question-which
authorizes the charging order remedy for a judg-
ment creditor of a member:

On application to a court of competent jurisdic-
tion by any judgment creditor of a member, the
court may charge the limited liability company
membership interest of the member with payment
of the unsatisfied amount of the judgment with
interest. To the extent so charged, the judgment
creditor has only the rights of an assignee of such
interest. This chapter does not deprive any mem-
ber of the benefit of any exemption laws applic-
able to the member's interest.

C. Generally Available Creditor's Remedy of
Levy and Sale under Execution

[4][5] Section 56.061, Florida Statutes (2008),
provides that various categories of real and person-
al property, including “stock in corporations,”
“shall be subject to levy and sale under execution.”
A similar provision giving judgment creditors a
remedy against a judgment debtor's ownership in-
terest in a corporation has been a part of the law of
Florida since 1889. See ch. 3917, Laws of Fla.
(1889) (“That shares of stock in any corporation in-
corporated by the laws of this State shall be subject
to levy of attachments and executions, and to sale
under executions on judgments or decrees of any
court in this State.”). An LLC is a type of corporate
entity, and an ownership interest in an LLC is per-
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sonal property that is reasonably understood to fall
within the scope of “corporate stock.” “The general
rule is that where one has any ‘interest in property
which he may alien or assign, that interest, whether
legal or equitable, is liable for the payment of his
debts.” “ Bradshaw v. Am. Advent Christian Home
& Orphanage, 145 Fla. 270, 199 So. 329, 332
(Fla.1940) (quoting Croom v. Ocala Plumbing &
Electric Co., 62 Fla. 460, 57 So. 243, 245
(Fla.1911)).

At no point have the appellants contended that sec-
tion 56.061 does not by its own terms extend to an
ownership interest in an LLC or that the order chal-
lenged in the Eleventh Circuit did not comport with
the requirements of section 56.061. Instead, they
rely solely on the contention that the Legislature
adopted the charging order remedy as an exclusive
remedy, supplanting section 56.061.

D. Creditor's Remedies Against the Ownership
Interest in a Single-Member LLC

Since the charging order remedy clearly does not
authorize the transfer to a judgment creditor of all
an LLC member's “right, title and interest” in an
LLC, while section 56.061 clearly does authorize
such a transfer, the answer to the question at issue
in this case turns on whether the charging order
provision in section 608.433(4) always displaces
the remedy available under section 56.061. Spe-
cifically, we must decide whether section 608.433
(4) establishes the exclusive judgment creditor's
remedy-and thus displaces section 56.061-with re-
spect to a judgment debtor's ownership interest in a
single-member LLC.

*4 [6] As a preliminary matter, we recognize the
uncontested point that the sole member in a single-
member LLC may freely transfer the owner's entire
interest in the LLC. This is accomplished through a
simple assignment of the sole member's member-
ship interest to the transferee. Since such an interest
is freely and fully alienable by its owner, section
56.061 authorizes a judgment creditor with a judg-

ment for an amount equaling or exceeding the value
of the membership interest to levy on that interest
and to obtain full title to it, including all the rights
of membership-that is, unless the operation of sec-
tion 56.061 has been limited by section 608.433(4).

Section 608.433 deals with the right of assignees or
transferees to become members of an LLC. Section
608.433(1) states the basic rule that absent a con-
trary provision in the articles or operating agree-
ment, “an assignee of a limited liability company
interest may become a member only if all members
other than the member assigning the interest con-
sent.” See also § 608.432(1)(a), Fla. Stat (2008).
The provision in section 608.433(4) with respect to
charging orders must be understood in the context
of this basic rule.

The limitation on assignee rights in section 608.433
(1) has no application to the transfer of rights in a
single-member LLC. In such an entity, the set of
“all members other than the member assigning the
interest” is empty. Accordingly, an assignee of the
membership interest of the sole member in a single-
member LLC becomes a member-and takes the full
right, title, and interest of the transferor-without the
consent of anyone other than the transferor.

Section 608.433(4) recognizes the application of
the rule regarding assignee rights stated in section
608.433(1) in the context of creditor rights. It
provides a special means-i.e., a charging order-for a
creditor to seek satisfaction when a debtor's mem-
bership interest is not freely transferable but is sub-
ject to the right of other LLC members to object to
a transferee becoming a member and exercising the
management rights attendant to membership status.
See § 608.432(1), Fla. Stat. (2008) (setting forth
general rule that an assignee “shall have no right to
participate in the management of the business af-
fairs of [an LLC]”).

Section 608.433(4)'s provision that a “judgment
creditor has only the rights of an assignee of [an
LLC] interest” simply acknowledges that a judg-
ment creditor cannot defeat the rights of nondebtor
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members of an LLC to withhold consent to the
transfer of management rights. The provision does
not, however, support an interpretation which gives
a judgment creditor of the sole owner of an LLC
less extensive rights than the rights that are freely
assignable by the judgment debtor. See In re Al-
bright, 291 B.R. 538, 540 (D.Colo.2003) (rejecting
argument that bankruptcy trustee was only entitled
to a charging order with respect to debtor's owner-
ship interest in single-member LLC and holding
that “[b]ecause there are no other members in the
LLC, the entire membership interest passed to the
bankruptcy estate”); In re Modanlo, 412 B.R. 715,
727-31 (D.Md.2006) (following reasoning of Al-
bright ).

*§ Our understanding of section 608.433(4) flows
from the language of the subsection which limits
the rights of a judgment creditor to the rights of an
assignee but which does not expressly establish the
charging order remedy as an exclusive remedy. The
relevant question is not whether the purpose of the
charging order provision-i.e., to authorize a special
remedy designed to reach no further than the rights
of the nondebtor members of the LLC will permit-
provides a basis for implying an exception from the
operation of that provision for single-member
LLCs. Instead, the question is whether it is justified
to infer that the LLC charging order mechanism is
an exclusive remedy.

On its face, the charging order provision establishes
a nonexclusive remedial mechanism. There is no
express provision in the statutory text providing
that the charging order remedy is the only remedy
that can be utilized with respect to a judgment debt-
or's membership interest in an LLC. The operative
language of section 608.433(4)-“the court may
charge the [LLC] membership interest of the mem-
ber with payment of the unsatisfied amount of the
judgment with interest”-does not in any way sug-
gest that the charging order is an exclusive remedy.

In this regard, the charging order provision in the
LLC Act stands in stark contrast to the charging or-
der provisions in both the Florida Revised Uniform

Partnership Act, §§ 620.81001-.9902, Fla. Stat.
(2008), and the Florida Revised Uniform Limited
Partnership Act, §§ 620.1101-2205, Fla. Stat.
(2008). Although the core language of the charging
order provisions in each of the three statutes is
strikingly similar, the absence of an exclusive rem-
edy provision sets the LLC Act apart from the other
two statutes. With respect to partnership interests,
the charging order remedy is established in section
620.8504, which states that it “provides the exclus-
ive remedy by which a judgment creditor of a part-
ner or partner's transferee may satisfy a judgment
out of the judgment debtor's transferable interest in
the partnership.” § 620.8504(5), Fla. Stat. (2008)
(emphasis added). With respect to limited partner-
ship interests, the charging order remedy is estab-
lished in section 620.1703, which states that it
“provides the exclusive remedy which a judgment
creditor of a partner or transferee may use to satisfy
a judgment out of the judgment debtor's interest in
the limited partmership or transferable interest.” §
620.1703(3), Fla. Stat. (2008) (emphasis added).

“[Wlhere the legislature has inserted a provision in
only one of two statutes that deal with closely re-
lated subject matter, it is reasonable to infer that the
failure to include that provision in the other statute
was deliberate rather than inadvertent.” 2B Norman
J. Singer & J.D. Shambie Singer, Statutes and Stat-
utory Construction § 51:2 (7th ¢d.2008). “In the
past, we have pointed to language in other statutes
to show that the legislature ‘knows how to’ accom-
plish what it has omitted in the statute [we were in-
terpreting].” Cason v. Fla. Dep't of Mgmt. Services,
944 So0.2d 306, 315 (Fla.2006); see also Horowitz
v. Plantation Gen. Hosp. Ltd. P'ship, 959 So.2d
176, 185 (Fla.2007); Rollins v. Pizzarelli, 761
S0.2d 294, 298 (F1a.2000).

*6 [7] The same reasoning applies here. The Legis-
lature has shown-in both the partnership statute and
the limited partnership statute-that it knows how to
make clear that a charging order remedy is an ex-
clusive remedy. The existence of the express ex-
clusive-remedy provisions in the partnership and
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limited partnership statutes therefore decisively un-
dermines the appellants' argument that the charging
order provision of the LLC Act-which does not
contain such an exclusive remedy provision-should
be read to displace the remedy available under sec-
tion 56.061.

[8] The appellants' position is further undermined
by the general rule that “repeal of a statute by im-
plication is not favored and will be upheld only
where irreconcilable conflict between the later stat-
ute and earlier statute shows legislative intent to re-
peal.” Town of Indian River Shores v. Richey, 348
So0.2d 1, 2 (Fla.1977). We also have previously re-
cognized the existence of a specific presumption
against the “[s]tatutory abrogation by implication of
an existing common law remedy, particularly if the
remedy is long established.” Thornber v. City of
Fort Walton Beach, 568 So.2d 914, 918 (Fla.1990).
The rationale for that presumption with respect to
common law remedies is equally applicable to the
“abrogation by implication” of a long-established
statutory remedy. See Schlesinger v. Councilman,
420 U.S. 738, 752, 95 S.Ct. 1300, 43 L.Ed.2d 591
(1975) (“ ‘[R]epeals by implication are disfavored,’
and this canon of construction applies with particu-
lar force when the asserted repealer would remove
a remedy otherwise available.”) (quoting Reg/ Rail
Reorganization Act Cases, 419 U.S. 102, 133, 95
S.Ct. 335, 42 L.Ed.2d 320 (1974)). Here, there is no
showing of an irreconcilable conflict between the
charging order remedy and the previously existing
judgment creditor's remedy and therefore no basis
for overcoming the presumption against the implied
abrogation of a statutory remedy.

Given the absence of any textual or contextual sup-
port for the appellants' position, for them to prevail
it would be necessary for us to rely on a presump-
tion contrary to the presumption against implied re-
peal-that is, a presumption that the legislative adop-
tion of one remedy with respect to a particular sub-
ject abrogates by implication all existing statutory
remedies with respect to the same subject. Our law,
however, is antithetical to such a presumption of

implied abrogation of remedies. See Richey; Thorn-
ber; Tamiami Trails Tours, Inc. v. City of Tampa,
159 Fla. 287, 31 So.2d 468, 471 (Fla.1947).

In sum, we reject the appellants' argument because
it is predicated on an unwarranted interpretive in-
ference which transforms a remedy that is nonex-
clusive on its face into an exclusive remedy. Spe-
cifically, we conclude that there is no reasonable
basis for inferring that the provision authorizing the
use of charging orders under section 608.433(4) es-
tablishes the sole remedy for a judgment creditor
against a judgment debtor's interest in single-
member LLC. Contrary to the appellants' argument,
recognition of the full scope of a judgment credit-
or's rights with respect to a judgment debtor's freely
alienable membership interest in a single-member
LLC does not involve the denial of the plain mean-
ing of the statute. Nothing in the text or context of
the LLC Act supports the appellants' position.

III. CONCLUSION

*7 Section 608.433(4) does not displace the credit-
or's remedy available under section 56.061 with re-
spect to a debtor's ownership interest in a single-
member LLC. Answering the rephrased certified
question in the affirmative, we hold that a court
may order a judgment debtor to surrender all right,
title, and interest in the debtor's single-member
LLC to satisfy an outstanding judgment.

It is so ordered.

QUINCE, C.J.,, and PARIENTE, LABARGA, and
PERRY, JJ., concur.

LEWIS, J., dissents with an opinion, in which POL-
STON, J., concurs.

LEWIS, J., dissenting.

I cannot join my colleagues in the judicial rewriting
of Florida's LLC Act. Make no mistake, the major-
ity today steps across the line of statutory interpret-
ation and reaches far into the realm of rewriting this
legislative act. The academic community has
clearly recognized that to reach the result of today's
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majority requires a judicial rewriting of this legis-
lative act. See, e.g., Carter G. Bishop & Daniel S.
Kleinberger, Limited Liability Companies: Tax and
Business Law, { 1.04[3][d] (2008) (discussing fact
that statutes which do not contemplate issues with
judgment creditors of single-member LLCs “invite
Albright-style judicial invention ), Carter G. Bish-
op, Reverse Piercing: A Single Member LLC Para-
dox, 54 S.D. L.Rev. 199, 202 (2009); Larry E. Rib-
stein, Reverse Limited Liability and the Design of
Business Associations, 30 Del. J. Corp. L. 199,
221-25 (2005) (“The situation in Albright theoretic-
ally might seem to be better redressed through ex-
plicit application of traditional state remedies than
by a federal court trying to shoehorn its preferred
result into the state LLC statute. The problem ... is
that no state remedy is appropriate because the as-
set protection was explicitly permitted by the ap-
plicable statute. The appropriate solution, therefore,
lies in fixing the statute. ” (emphasis supplied));
Thomas E. Rutledge & Thomas Earl Geu, The Al-
bright Decision-Why an SMLLC Is Not an Appro-
priate Asset Protection Vehicle, Bus. Entities,
Sept.-Oct.2003, at 16; Jacob Stein, Building Stum-
bling Blocks: A Practical Take on Charging Or-
ders, Bus. Entities, Sept.-Oct.2006, at 29. (stating
that the Albright court “ignored Colorado law with
respect to the applicability of a charging order”
where the “statute does not exempt single-member
LLCs from the charging order limitation™). An ad-
equate remedy is available without the extreme step
taken by the majority in rewriting the plain and un-
ambiguous language of a statute. This is extremely
important and has far-reaching impact because the
principles used to ignore the LLC statutory lan-
guage under the current factual circumstances apply
with equal force to multimember LLC entities and,
in essence, today's decision crushes a very import-
ant element for all LLCs in Florida. If the remedies
available under the LLC Act do not apply here be-
cause the phrase “exclusive remedy” is not present,
the same theories apply to multimember LLCs and
render the assets of all LLCs vulnerable.

*8 I would answer the certified question in the neg-

ative based on the plain language of the statute and
an in pari materia reading of chapter 608 in its en-
tirety. At the outset, the majority signals its depar-
ture from the LLC Act as it rephrases the certified
question to frame the result. The question certified
by the Eleventh Circuit requested this Court to ad-
dress whether, pursuant to section 608.433(4), a
court may order a judgment debtor to surrender all
“right, title, and interest” in the debtor's single-
member limited liability company to satisfy an out-
standing judgment. The majority modifies the certi-
fied question and fails to directly address the critic-
al issue of whether the charging order provision ap-
plies uniformly to all limited liability companies re-
gardless of membership composition. In addition,
the majority advances a position with regard to
chapter 56 of the Florida Statutes that was neither
asserted by the parties nor discussed in the opinion
of the federal court.

Despite the majority's claim that it is not creating
an exception to the charging order provision of the
statute for single-member LLCs, its analysis neces-
sarily does so in contravention of the plain statutory
language and general principles of Florida law. The
LLC Act inherently displaces the availability of the
execution provisions in chapter 56 of the Florida
Statutes by providing a remedy that is intended to
prevent judgment creditors from seizing ownership
of the membership interests in an LLC and from li-
quidating the separate assets of the LLC. In doing
so, the LLC Act applies uniformly to single-and
multimember limited liability companies, and does
not provide either an implicit or express exception
that permits the involuntary transfer of all right,
title, and interest in a single-member LLC to a
judgment creditor. The statute also does not permit
a judgment creditor to liquidate the assets of a non-
debtor LLC in the manner allowed by the majority
today. Therefore, under the current statutory
scheme, a judgment creditor seeking satisfaction
must follow the statutory remedies specifically af-
forded under chapter 608, which include but are not
limited to a charging order, regardless of the mem-
bership composition of the LLC.
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Although this plain reading may require additional
steps for judgment creditors to satisfy, an LLC is a
purely statutory entity that is created, authorized,
and operated under the terms required by the Legis-
lature. This Court does not possess the authority to
judicially rewrite those operative statutes through a
speculative inference not reflected in the legisla-
tion. The Legislature has the authority to amend
chapter 608 to provide any additional remedies or
exceptions for judgment creditors, such as an ex-
ception to the application of the charging order pro-
vision to single-member LLCs, if that is the desired
result. However, by basing its premise on principles
of law with regard to voluntary transfers, the major-
ity suggests a result that can only be achieved by
rewriting the clear statutory provisions. In effect,
the majority accomplishes its result by judicially le-
gislating section 608.433(4) out of Florida law.

*9 For instance, the majority disregards the prin-
ciple that in general, an LLC exists separate from
its owners, who are defined as members under the
LLC Act. See §§ 608.402(21) (defining “member”),
608.404, Fla. Stat. (2008) ( “[E]ach limited liability
company organized and existing under this chapter
shall have the same powers as an individual to do
all things necessary to carry out its business and af-
fairs....”"). In other words, an LLC is a distinct entity
that operates independently from its individual
members. This characteristic directly distinguishes
it from partnerships. Specifically, an LLC is not im-
mediately responsible for the personal liabilities of
its members. See Litchfield Asset Mgmt Corp. v.
Howell, 70 Conn.App. 133, 799 A.2d 298, 312
(Conn.App.Ct.2002), overruled on other grounds
by Robinson v. Coughlin, 266 Conn. 1, 830 A.2d
1114 (Conn.2003). The majority obliterates the
clearly defined lines between the LLC as an entity
and the owners as members.

Further, when the Legislature amended the LLC re-
quirements for formation to allow single-member
LLCs, it did notr enact other changes to the provi-
sions in the LLC Act relating to an involuntary as-
signment or transfer of a membership interest to a

judgment creditor of a member or to the remedies
afforded to a judgment creditor. Moreover, no other
amendments were made to the statute to demon-
strate any different application of the provisions of
the LLC Act to single-member and multimember
LLCs. For example, the LLC Act generally does
not refer to the number of members in an LLC
within the separate statutory provisions. The Legis-
lature is presumed to have known of the charging
order statute and other remedies when it introduced
the single-member LLC statute. Accordingly, by
choosing not to make any further changes to the
statute in response to this addition, the Legislature
indicated its intent for the charging order provision
and other statutory remedies to apply uniformly to
all LLCs. This Court should not disregard the clear
and plain language of the statute.

In addition, the majority fails to correctly set forth
the status of a member in an LLC and the associ-
ated rights and interests that such membership en-
tails. An owner of a Florida LLC is classified as a
“member,” which is defined as

any person who has been admitted to a limited li-
ability company as a member in accordance with
this chapter and has an economic interest in a
limited liability company which may, but need
not, be represented by a capital account.

§ 608.402(21), Fla. Stat. (2008) (“Definitions™)
(emphasis supplied). Therefore, to be a member of
a Florida LLC it is now necessary to be admitted as
such under chapter 608 and to also maintain an eco-
nomic interest in the LLC. Moreover, a member of
an LLC holds and carries a “membership interest”
that encompasses both governance and economic
rights:
“Membership interest,” “member's interest,” or
“interest” means a member's share of the profits
and the losses of the limited liability company,
the right to receive distributions of the limited li-
ability company's assets, voting rights, manage-
ment rights, or any other rights under this chapter
or the articles of organization or operating agree-
ment.
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*10 § 608.402(23), Fla. Stat. (2008) (emphasis sup-
plied). This provision was adopted during the 1999
amendments, which was after the modification to
allow single-member LLCs. See ch. 99-315, § 1, at
4, Laws of Fla. In stripping the statutory protections
designed to protect an LLC as an entity distinct
from its owners, the majority obliterates the distinc-
tion between economic and governance rights by
allowing a judgment creditor to seize both from the
member and to liquidate the separate assets of the
entity.

Consideration of an involuntary lien against a mem-
bership interest must address what interests of the
member may be involuntarily transferred. Contrary
to the view expressed by the majority, a member of
an LLC is restricted from freely transferring in-
terests in the entity. For instance, because an LLC
is a legal entity that is separate and distinct from its
members, the specific LLC property is not transfer-
able by an individual member. In other words, pos-
session of an economic and governance interest
does not also create an interest in specific LLC
property or the right or ability to transfer that LLC
property. See § 608.425, Fla. Stat. (2008) (stating
that all property originally contributed to the LLC
or subsequently acquired is LLC property); see also
Bishop, supra, .54 S.D. L.Rev. at 226 (discussing in
context of federal tax liens the fact that “[t]ypically,
a member is not a co-owner and has no transferable
interest in limited liability company property”)
(citing Unif. Ltd. Liab. Co. Act § 501 (1996), 6A
U.L.A. 604 (2003)). The specific property of an
LLC is not subject to attachment or execution ex-
cept on an express claim against the LLC itself. See
Bishop & Kleinberger, supra, § 1.04[3][d].

The interpretation of the statute advanced by the
majority simply ignores the separation between the
particular separate assets of an LLC and a member's
specific membership interest in the LLC. The abil-
ity of a member to voluntarily assign his, her, or its
interest does not subject the property of an LLC to
execution on the judgment. Under the factual cir-
cumstances of the present case, the trial court

forced the judgment debtors to involuntarily sur-
render their membership interests in the LLCs and
then authorized a receiver to liquidate the specific
LLC assets to satisfy the judgment. In doing so, the
trial court ignored the clearly recognized legal sep-
aration between the specific assets of an LLC and a
member's interest in profits or distributions from
those assets. See F.T.C. v. Peoples Credit First,
LLC, No. 8:03-CV-2353-T-TBM, 2006 WL
1169677, *2 (M.D.Fla. May 3, 2006) (ordering the
appellants to “endorse and surrender to the Receiv-
er, all of their right, title and interest in their owner-
ship/equity unit certificates” of the LLCs for the re-
ceiver to liquidate the assets of these companies).
The majority approves of this disregard by improp-
erly applying principles of voluntary transfers to al-
low creditors of an LLC member to attack and li-
quidate the separate LLC assets.

*11 Additionally, the transfer of a membership in-
terest is restricted by law and by the internal operat-
ing documents of the LLC. Although a member
may freely transfer an economic interest, a member
may not voluntarily transfer a management interest
without the consent of the other LLC members. See
§ 608.432(1), Fla. Stat. (2008). Contrary to the
view of the majority, in the context of a single-
member LLC, the restraint on transferability ex-
pressly provided for in the statute does not disap-
pear. Unless admitted as a member to the LLC, the
transferee of the economic interest only receives the
LLC's financial distributions that the transferring
member would have received absent the transfer.
See § 608.432(2), Fla. Stat. (2008); see also Bishop
& Kleinberger, supra, § 1.01[3][c]. Consequently, a
member may cease to be a member upon the assign-
ment of the entire membership interest (i.e., trans-
ferring all of the following: (1) share of the profits
and losses of the LLC, (2) right to receive distribu-
tions of LLC assets; (3) voting rights, (4) manage-
ment rights, and (5) any other rights). See §§
08.402(23), 608.432(2)(c), Fla. Stat. (2008). Fur-
thermore, a transferring member no longer qualifies
under the statutory definition of “member” upon a
transfer of the entire economic interest. See §
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. 608.402(21), Fla. Stat. (2008) (defining “member”
as a person who has an economic interest in an
LLC). However, unless otherwise provided in the
governing documents of the entity (i.e., the articles
of incorporation and the operating agreement), the
pledge or granting of “a security interest, lien, or
other encumbrance in or against, any or all of the
membership interest of a member shall not cause
the member to cease to be a member or to have the
power to exercise any rights or powers of a mem-
ber.” § 608.432(2)(c), Fla. Stat. (2008) (emphasis
supplied). Accordingly, a judgment or a charging
order does not divest the member of a membership
interest in the LLC as the member retains gov-
emnance rights. It only provides the judgment credit-
or the economic interest until the judgment is satis-
fied.

Whether the LLC Act allows a judgment creditor of
an individual member to obtain this entire member-
ship interest to exert full control over the assets of
the LLC is the heart of the underlying dispute.
Neither the Uniform Limited Liability Company
Act nor the Florida LLC Act contemplates the
present situation in providing for single-member
LLCs but restricting the transferability of interests.
This problematic issue is not one solely limited to
our state, though our decision must be based solely
on the language and purpose of the Florida LLC
Act. Thus, in my view, this Court must apply the
plain meaning of the statute unless doing so would
render an absurd result. In contrast, the majority
simply rewrites the statute by ignoring those incon-
venient provisions that preclude its result.

Legislative Intent With Regard to the Rights of a
Judgment Creditor of a Member

*12 I understand the policy concerns of the FTC
and the majority with the inherent problems in the
transferability of both governance and economic in-
terests under the LLC Act because the plain lan-
guage does not contemplate the impact of a judg-
ment creditor seeking to obtain the entire member-
ship interest of a single-member LLC and to obtain

the ability to liquidate the assets of the LLC. The
Florida statute simply does not create a different
mechanism for obtaining the assets of a single-
member LLC as opposed to a multimember LLC
and, therefore, there is no room in the statutory lan-
guage for different rules.

However, I decline to join in rewriting the statute
with inferences and implications, which is the ap-
proach adopted by the majority. This Court gener-
ally avoids “judicial invention,” as accomplished by
the majority, when the statute may be construed un-
der the plain language of the relevant legislative
act. See Bishop & Kleinberger, supra, § 1.04[3]{d].
In construing a statute, we strive to effectuate the
Legislature's intent by considering first the statute's
plain language. See Kasischke v. State, 991 So.2d
803, 807 (Fla.2008) (citing Borden v. East-
European Ins. Co., 921 So.2d 587, 595 (Fla.2006)).
When, as it is here, the statute is clear and unam-
biguous, we do not “look behind the statute's plain
language for legislative intent or resort to rules of
statutory construction to ascertain intent.” Daniels
v. Fla. Dep't of Health, 898 So.2d 61, 64 (Fla.2005)
. This is especially applicable in the instance of a
business entity created solely by state statute.

If the statute had been written as the majority sug-
gests here, I would agree with the result requested
by the FTC. However, the underlying conclusion
lacks statutory support. By reading only self-
selected provisions of the statute to support this res-
ult, the majority disregards the remainder of the
LLC Act, which destroys the isolated premise that
the charging order provision only applies to mul-
timember LLCs and that other statutory restrictions
do not exist.

Additionally, exceptions not found within the stat-
ute cannot simply be read into the statute, as the
majority does by holding that single-member LLCs
are an implicit exception to the charging order pro-
vision. The remedy provided to the FTC by the fed-
eral district court and approved by the majority in
this instance-that a judgment creditor of a single-
member LLC is entitled to receive a surrender and
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transfer of the full right, title, and interest of the
judgment debtor and to liquidate the LLC assets-is
not provided for under the plain language of the
LLC Act without judicially writing an exception in-
to the statute.

Judgment Creditor Can Charge the Debtor Mem-
ber's Interest in the LLC With Payment of the Un-
satisfied Judgment

As a construct of statutory creation, an LLC is an
entity separate and distinct from its members, and
thus the liability of the LLC is not directly imputed
to its members. In a similar manner, the liability of
individual members is not directly imposed separ-
ately upon the LLC.

*13 Although a member's interest in an LLC is con-
sidered to be personal property, see § 608.431, Fla.
Stat. (2008), and personal property is generally an
asset that may be levied upon by a judgment credit-
or under Florida law, see § 56.061, Fla. Stat.
(2008), there are statutory restrictions in the LLC
context. Any rights that a judgment creditor has to
the personal property of a judgment debtor are lim-
ited to those provided by the applicable creating
statute.

The appellants contend that if a judgment creditor
may seek satisfaction of a member's personal debt
from a non-party LLC, the plain language of the
LLC Act limits the judgment creditor to a charging
order. See § 608.433(4), Fla. Stat. (2008). A char-
ging order is a statutory procedure whereby a cred-
itor of an individual member can satisfy its claim
from the member's interest in the limited liability
company. See Black's Law Dictionary 266 (9th
€d.2009) (defining term in the context of partner-
ship law). It is understandable that the FTC chal-
lenges the charging order concept being deemed a
remedy for a judgment creditor because, from the
creditor's perspective, a charging order may not be
as attractive as just seizing the LLC assets. For ex-
ample, a creditor may not receive any satisfaction
of the judgment if there are no actual distributions
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from the LLC to the judgment creditor through the
debtor-member's economic interest. See Elizabeth
M. Schurig & Amy P. Jetel, A Shocking Revelation!
Fact or Fiction? A Charging Order is the Exclusive
Remedy Against a P artnership Interest, Probate &
Property, Nov.-Dec.2003, at 57, 58. The preferred
creditor's remedy would be a transfer and surrender
of the membership interest that is subject to the
charging order, which is a more permanent remedy
and may increase the creditor's chances of having
the debt satisfied. See id

The application of the charging order provision, in-
cluding its consequences and implications, has been
hotly debated in the context of both partnership and
LLC law because of the similarities of these entit-
ies. The language of the charging order provision in
the Revised Uniform Limited Partnership Act
(1976), as amended in 1985, is virtually identical to
that used in the Uniform Limited Liability Com-
pany Act, as well as in the Florida LLC Act. See §§
608.433(4), 620.153, Fla. Stat. (2008). The Uni-
form Limited Partnership Act of 2001 significantly
changed this provision by explicitly allowing exe-
cution upon a judgment debtor's partnership in-
terest. See Schurig & Jetel, supra, at 58. However,
the Florida Partnership Act provides that a charging
order is the exclusive remedy for judgment credit-
ors. See § 620.8504(5), Fla. Stat. (2008) (stating the
charging order provision provides the “exclusive
remedy by which a judgment creditor of a pariner
or partner's transferee may satisfy a judgment out of
the judgment debtor's transferable interest in the
partnership”). In the context of partnership in-
terests, Florida courts have also determined that a
charging order is the exclusive remedy for judgment
creditors based on the straightforward language of
the statute. See Givens v. Nat'l Loan Investors L.P.,
724 So.2d 610, 612 (Fla. 5th DCA 1998) (holding
that charging order is the exclusive remedy for a
judgment creditor of a partner); Myrick v. Second
Nat'l Bank of Clearwater, 335 So.2d 343, 345 (Fla.
2d DCA 1976) (substantially similar). The Florida
LLC Act has neither adopted an explicit surrender-
and-transfer remedy nor does it include a provision
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explicitly stating that the charging order is the ex-
clusive remedy of the judgment creditor. The plain
langnage of the charging order provision only
provides one remedy that a judgment creditor may
choose to request from a court and that the court
may, in its discretion, choose to impose. See §
608.433(4), Fla. Stat. (2008).

*14 To support its conclusion that charging orders
are inapplicable to single-member LLCs, the major-
ity compares the provision in the partnership statute
that mandates a charging order as an exclusive rem-
edy to the non-exclusive provision in the LLC Act.
The exclusivity of the remedy is irrelevant to this
analysis. By relying on an inapplicable statute, the
majority ignores the plain language of the LLC Act
and the other restrictions of the statute, which uni-
versally apply the use of a charging order to judg-
ment creditors of all LLCs, regardless of the com-
position of the membership. The majority opinion
now eliminates the charging order remedy for mul-
timember  LLCs under  its  theory of
“nonexclusivity” which is a disaster for those entit-
ies.

Plain Meaning of the Statute's Actual Language

The charging order provision does not act as a re-
verse-asset shield against the creditors of a mem-
ber. Instead, the LLC Act implements statutory re-
strictions on the transfer and assignment of mem-
bership interests in an LLC. These restrictions limit
the mechanisms available to a judgment creditor of
a member of any type of LLC to obtain satisfaction
of a judgment against the membership interest. Spe-
cifically, section 608.433(4) grants a court of com-
petent jurisdiction the discretion to enter a charging
order against a member's interest in the LLC in fa-
vor of the judgment creditor:

608.433. Right of assignee to become mem- ber.-

(1) Unless otherwise provided in the articles of
organization or operating agreement, an assignee

of a limited liability company interest may be-
come a member only if all members other than
the member assigning the interest consent.

(2) An assignee who has become a member
has, to the extent assigned, the rights and powers,
and is subject to the restrictions and liabilities, of
the assigning member under the articles of organ-
ization, the operating agreement, and this chapter.
An assignee who becomes a member also is li-
able for the obligations of the assignee's assignor
to make and return contributions as provided in s.
608.4211 and wrongful distributions as provided
in s. 608.428. However, the assignee is not oblig-
ated for liabilities which are unknown to the as-
signee at the time the assignee became a member
and which could not be ascertained from the art-
icles of organization or the operating agreement.

(3) If an assignee of a limited liability company
interest becomes a member, the assignor is not
released from liability to the limited liability
company under ss. 608.4211, 608.4228, and
608.426.

(4) On application to a court of competent jur-
isdiction by any judgment creditor of a member,
the court may charge the limited liability com-
pany membership interest of the member with
payment of the unsatisfied amount of the judg-
ment with interest. To the extent so charged, the
Jjudgment creditor has only the rights of an as-
signee of such interest. This chapter does not de-
prive any member of the benefit of any exemp-
tion....

*15 § 608.433, Fla. Stat. (2008) (emphasis sup-
plied).

The majority asserts that the placement of the char-
ging order provision within the section titled “Right
of assignee to become member” mandates that the
provision only applies to circumstances where the
interest of the member is subject to the rights of
other LLC members. There is absolutely nothing to
support the notion that the Legislature's placement
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of the charging order provision as a subsection of
section 608.433, instead of as a separately titled
section elsewhere in the statute, was intended to
unilaterally link its application only to the mul-
timember context. For instance, the Revised Uni-
form Limited Liability Company Act, unlike the
Florida statute, places the charging order provision
as a separately titled section within the article that
discusses transferable interests and rights of trans-
ferees and creditors. See Unif. Ltd. Liab. Co. Act §
503 (revised 2006), 6B U.L.A. 498 (2008). Other
states have also adopted a statutory scheme that
places the charging order remedy within a separate
provision specifically dealing with the rights of a
judgment creditor. See Conn. Gen.Stat. § 34-171
(2007). Thus, the majority's interpretation would
again fail by a mere movement of the charging or-
der provision to a separately titled section within
the Act.

In contrast to the majority, my review of this provi-
sion begins with the actual language of the statute.
In construing a statute, it is our purpose to effectu-
ate legislative intent because “legislative intent is
the polestar that guides a court's statutory construc-
tion analysis.” See Polite v. State, 973 So.2d 1107,
1111 (Fla.2007) (citing Bautista v. State, 863 So.2d
1180, 1185 (Fla.2003)) (quoting State v. J M., 824
So.2d 105, 109 (Fla.2002)). A statute's plain and or-
dinary meaning must be given effect unless doing
so would lead to an unreasonable or absurd result.
See City of Miami Beach v. Galbut, 626 So0.2d 192,
193 (F1a.1993). Here, the plain language establishes
a charging order remedy for a judgment creditor
that the court may impose. This section provides the
only mechanism in the entire statute specifically al-
locating a remedy for a judgment creditor to attach
the membership interest of a judgment debtor. In
the multimember context, the uncontested, general
rule is that a charging order is the appropriate rem-
edy, even if the language indicates that such a de-
cision is within the court's discretion. See Myrick,
335 So.2d at 344. As the Second District explained:

Rather, the charging order is the essential first

step, and all further proceedings must occur un-
der the supervision of the court, which may take
all appropriate actions, including the appointment
of a receiver if necessary, to protect the interests
of the various parties.

Id at 345. Without express language to the con-
trary, the discretionary nature of this remedy ap-
plies with equal force to single-and multimember
LLCs, which the majority erases from the statute.

*16 Nevertheless, the certified question before us is
not the discretionary nature of this remedy but
whether a court should even apply the charging or-
der remedy to single-member LLCs. The majority
rephrases the question certified to this Court as not
considering whether an exception to the charging
order provision should be implied for single-
member LLCs. In doing so, the majority unjustifi-
ably alters and recasts the question posited by the
federal appellate court to fit the majority's result.
The convoluted alternative presented by the major-
ity is premised on a limited application of a char-
ging order without express language in the statutory
scheme to support this assertion.

Here, the plain language crafted by the Legislature
does not limit this remedy to the multimember cir-
cumstance, as the majority holds. Further, excep-
tions not made in a statute generally cannot be read
into the statute, unless the exception is within the
reason of the law. See Cont'l Assurance Co. v. Car-
roll, 485 So.2d 406, 409 (Fla.1986) (“This Court
cannot grant an exception to a statute nor can we
construe an unambiguous statute different from its
plain meaning.”); Dobbs v. Sea Isle Hotel, 56 So0.2d
341, 342 (Fla.1952) (“We apprehend that had the
legislature intended to establish other exceptions it
would have done so clearly and unequivocally....
We cannot write into the law any other excep-
tion....”). Thus, without going behind the plain lan-
guage of the statute, at first blush, the statute ap-
plies equally to all LLCs, regardless of membership
composition.

The distinction asserted by the FTC is clearly in-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 15

--- So0.3d ----, 2010 WL 2518106 (Fla.), 35 Fla. L. Weekly S357

(Cite as: 2010 WL 2518106 (Fla.))

consistent with the plain language of section
608.434 with regard to the proper method for a
judgment creditor to reach the interest of a member
in a LLC in that a complete surrender of the mem-
bership interest and the subsequent liquidation of
the LLC assets are not contemplated by the LLC
Act. The majority's interpretation that the charging
order remedy only applies to multimember LLCs
can only be given effect if the plain language of this
provision renders an absurd result, which it does not.

The purpose of creating the charging order provi-
sion was never limited to the protection of
“innocent” members of an LLC. Moreover, when
amending the LLC Act to permit single-member
LLCs, the Legislature did not also amend the as-
signment of interest and charging order provisions
to create different procedures for single-and mul-
timember LLCs. The appellants argue that this in-
dicates a manifestation of legislative intent;
however, it appears more likely that our Legis-
lature, as with many other states, had not yet con-
templated the situation before us. Even so, the ap-
propriate remedy in this circumstance is not for this
Court to impose its speculative interpretation, but
for the Legislature to amend the statute to reflect its
specific intention, if necessary. When interpreting a
statute that is unambiguous and clear, this Court de-
fers to the Legislature's authority to create a new
.limitation and right of action. Here, the actual lan-
guage of the statute does not distinguish between
the number of members in an LLC. Thus, the char-
ging order applies with equal force to both single-
member and multimember LLCs, and the assign-
ment provision of section 608.433 does not render
an absurd result.

*17 The majority purports to base its analysis on
the plain language of the statute. However, the FTC
and a multitude of legal theorists agree that the
plain language of the statute does not support this
result. See eg, Bishop & Kleinberger, supra,
1.04[3](d]; Bishop, supra, 54 S.D. L.Rev. at 202;
Ribstein, supra, 30 Del. J. Corp. L. at 221-25; Rut-

ledge & Geu, supra, Bus. Entities, Sept.-Oct.2003
at 16; Stein, supra, Bus. Entities, Sept.-Oct.2006 at
28. All authorities recognize that the sole way to
achieve the result desired by the FTC and the ma-
jority is to ignore the plain language of the statute.
No external support exists for the majority's bare
assertions.

Rights of an Assignee

The plain language of section 608.433(4) applies
the charging provision to the judgment creditor of
both a single-member and multimember LLC. The
next analytical step is to determine what rights that
charging order provision grants the judgment cred-
itor. To the extent that a membership interest is
charged with a judgment, the plain text of the stat-
ute specifically provides that the judgment creditor
only possesses the rights of an assignee of such in-
terest. See § 608.433(4), Fla. Stat. (2008) (“To the
extent so charged, the judgment creditor has only
the rights of an assignee of such interest.”).

To determine the rights of an assignee of such an
interest, we look to section 608.432, which defines
these rights. To divine the intent of the Legislature,
we construe related statutory provisions together, or
in pari materia, to achieve a consistent whole that
gives full, harmonious effect to all related statutory
provisions. See Heart of Adoptions, Inc. v. JA., 963
So.2d 189, 199 (Fla.2007) (quoting Forsythe v.
Longboat Key Beach Erosion Control Dist, 604
So.2d 452, 455 (Fla.1992)). The FTC asserts that
the rights delineated in this section render an absurd
result when applied to single-member LLCs;
however, the FTC ignores that the same rule applies
even if only a part of a member's interest is needed
to satisfy a debt amount. Further, an assignee is en-
titled solely to an economic interest and is not en-
titled to govemnance rights without the unanimous
approval of the other members or as otherwise
provided in the articles of incorporation or the oper-
ating agreement.

The plain reading of this provision does not estab-
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lish the judgment creditor as an assignee of such in-
terest, only that to the extent of the judgment
amount charged to the economic interest, the judg-
ment creditor has the same rights as an assignee.
Though section 608.433(4) directs that the judg-
ment creditor has only the rights of an assignee of
such interest, as provided in section 608.432, it is
important to clarify that the judgment creditor does
not become an assignee; the language merely indic-
ates that the judgment creditor's rights do not ex-
ceed those of an assignee.

This clear distinction can be seen when considering
the voluntary and involuntary nature of these differ-
ent interests-an assignment is generally a voluntary
action made by an assignor, whereas a charging or-
der is clearly an involuntary assignment by a judg-
ment debtor. For that reason, the majority formu-
lates a false conclusion that section 404.433(1)
provides a foundation for the bare assertion that a
charging order is inapplicable in the context of a
single-member LLC. Exploiting this false founda-
tion, the majority asserts a result that is unsupport-
able when considered in pari materia with the en-
tirety of the statutory scheme.

*18 The question before this Court requires articu-
lation of a general principle of law that applies to
all types of judgments, whether less than, equal to,
or greater than the value of a membership interest,
and to all types of LLCs. Reading section 608.433
(4) and 608.432 together, a judgment creditor may
be assigned a portion of the economic interest, de-
pending on the amount of the judgment. This provi-
sion contemplates that a charging order may not en-
compass a member's entire membership interest if
the judgment is for less than the available economic
distributions of an LLC. For instance, if the LLC
membership interest here were worth more than the
$10 million judgment, it would be unnecessary un-
der this provision to transfer the full economic in-
terest in the LLC to satisfy the judgment. Further, a
member does not lose the economic interest and
membership status unless a// of the economic in-
terest is charged to the judgment creditor. See §

608.432(2)(c), Fla. Stat. (2008). Thus, if the judg-
ment were for less than the value of either the
membership interest or the assets in the LLC, the
members could transfer a portion of their economic
interest and still retain their membership interest, in
that they would still hold an economic and gov-
ernance interest in the LLC. The FTC would then
only have the right to receive distributions or alloc-
ations of income in an amount corresponding to sat-
isfaction of a partial economic interest. Regardless
of the amount of the interest assigned, the judgment
creditor does not immediately receive a governance
interest. See § 608.432(1), (2), Fla. Stat. (2008).

In such a circumstance, the result contemplated by
the FTC does not come to pass-the single member
maintains his, her, or its membership rights because
a member only ceases to be a member and to have
the power to exercise any governance rights upon
assignment of a// of the economic interest of such
member. See id The majority disregards this factu-
al possibility and considers only the application of
the statutory scheme in the context of a judgment
that is equal to or greater than the value of the
membership interest. Under the majority's interpret-
ation of the statute, a judgment creditor could force
a single-member LLC to surrender all of its interest
and liquidate the assets specifically owned by the
LLC, even if the judgment were for less than the as-
sets' worth.

Alternative Remedies

Currently, the plain language of the statute provides
additional remedies to the charging order provision
for judgment creditors seeking satisfaction on a
judgment that is equal to or greater than the eco-
nomic distributions available under a charging or-
der-(1) dissolution of the LLC, (2) an order of in-
solvency against the judgment debtor, or (3) an or-
der conflating the LLC and the member to allow a
court to reach the property assets of the LLC. First,
upon the issuance of a charging order that exceeds a
member's economic interest in an LLC for satisfac-
tion of the judgment, dissolution may be achieved
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because the remaining member ceases to possess an
economic interest and governance rights in the LLC
following the assignment of all of its membership
interest. See § 608.432(2)(c), Fla. Stat. (2008)
(“Assignment of member's interest”). The statutory
provision with regard to the assignment of a mem-
ber's interest provides, in relevant part:

*19 (2) Unless otherwise provided in the art-
icles of organization or operating agreement:

(c) A member ceasesto bea member and to
have the power to exercise any rights or powers
of a member upon assignment of all of the mem-
bership interest of such member. Unless other-
wise provided in the articles of organization or
operating agreement, the pledge of, or granting of
a security interest, lien, or other encumbrance in
or against, any or all of the membership interest
of a member shall not cause the member to cease
to be a member or to have the power to exercise
any rights or powers of a member.

Id (emphasis supplied). This demonstrates a clear
and unambiguous distinction between a voluntary
assignment of al/ the interest and the granting of an
encumbrance against any or all of the membership
interest. Because a “member” is defined as an actu-
al or legal person admitted as such under chapter
608, who also has an economic interest in the LLC,
it is the assignment of all of that economic interest
that divests the member of his, her, or its status and
power. Thus, if the charging order is only for a part
of the economic interest held by the judgment debt-
or, the statute does not require that the member
cease to be a member. See §§ 608.402(21),
608.432(2)(c), Fla. Stat. (2008). If, on the other
hand, the charging order is to the extent that it re-
quires a surrender of all of the member's economic
interest, in that circumstance, the member ceases to
be a member under section 608.432(2)(c). In the
case of a member-managed LLC, this would leave
the LLC without anyone to govern its affairs.
However, within the manager-managed LLC con-

text, the manager would remain in a position to dir-
ect the LL.C and distribute any profits according to
any goveming documents.

This provision need not be limited to single-
member LLCs. For example, if the appellants had
entered into a multimember LLC, that entity would
be subject to the same statutory construction issues
as a single-member LLC. Once the FTC obtained a
judgment against a member of the multimember
LLC, a charging order would be lodged against that
member's interest. In that circumstance, though
there may be charging orders against separate mem-
bership interests, in essence the same divestiture of
the membership interest would occur if the judg-
ment was for all of each member's economic in-
terest.

It is important to note, however, if an LLC becomes
a shell or legal fiction with no actual goveming
members, the LLC shall be dissolved under section
608.441. The dissolution statute provides:

(1) A limited liability company organized un-
der this chapter shall be dissolved, and the lim-
ited liability company's affairs shall be con-
cluded, upon the first to occur of any of the fol-
lowing events:

(d) At any time there are no members;
however, unless otherwise provided in the art-
icles of organization or operating agreement, the
limited liability company is not dissolved and is
not required to be wound up if, within 90 days, or
such other period as provided in the articles of
organization or operating agreement, after the oc-
currence of the event that terminated the contin-
ued membership of the last remaining member,
the personal or other legal representative of the
last remaining member agrees in writing to con-
tinue the limited liability company and agrees to
the admission of the personal representative of
such member or its nominee or designee to the
limited liability company as a member, effective
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as of the occurrence of the event that terminated
the continued membership of the last remaining
member; or

*20 ...

(4) Following the occurrence of any of the
events specified in this section which cause the
dissolution of the limited liability company, the
limited liability company shall deliver articles of
dissolution to the Department of State for filing.

§ 608.441(1)(d), (4), Fla. Stat. (2008) (emphasis
supplied). A dissolved LLC continues its existence
but does not carry on any business except that
which is appropriate to wind up and liquidate its
business and affairs under section 608.4431. Once
dissolved, the liquidated assets may then be distrib-
uted to a judgment creditor holding a charging or-
der. See § 608.444(1), Fla. Stat. (2008).

The judgment creditor may also seek an order of in-
solvency against the individual member, in which
instance that member ceases to be a member of the
single-member LLC, and the member's interest be-
comes part of the bankruptcy estate. In Florida, the
commencement of a bankruptcy proceeding also
terminates membership within an LLC. See §§
608.402(4), 608.4237, Fla. Stat (2008). The de-
cisions advanced by the FTC involved bankruptcies
of the judgment debtor, and the rights of a judg-
ment creditor in a bankruptcy are substantially dif-
ferent than the rights of a judgment creditor gener-
ally., See In re Modanlo, 412 B.R. 715
(Bankr.D.Md.2006), affd No. 06-2213 (4th
Cir.2008); In re Albright, 291 B.R. 538, 539
(Bankr.D.Colo.2003). Upon commencement of a
bankruptcy proceeding, a bankruptcy estate in-
cludes all legal or equitable property interests of the
debtor. An LLC membership interest is the personal
property of the member. Therefore, when a judg-
ment debtor files for bankruptcy, or is subject to an
order of insolvency, the judgment debtor effectively
transfers any membership interest in an LLC to the
bankruptcy estate. In this context, it is reasonable
for the bankruptcy courts to construe the LLC Act

to no longer require a charging order because the
judgment debtor has passed the entire membership
interest to the bankruptcy estate, and the trustee
stands in the shoes of the judgment debtor, who is
now seeking reorganization of its assets. See, e.g,
In re Albright, 291 BR. at 541. The majority re-
fuses to even acknowledge any of these approaches.

This bankruptcy context is distinguishable from the
general case of a judgment creditor seeking to ex-
ecute upon the assets of an LLC because the judg-
ment may not meet or exceed the economic interest
remaining in the LLC. Thus, the Al/bright bank-
ruptcy situation should not alter our determination
that the plain language of the statute applies the
charging order provision to both single-and mul-
timember LLCs. This may be a more complicated
procedure than to allow a court to simply “shortcut”
and rewrite the law and enter a surrender-
and-transfer order of a member's entire right, title,
and interest in an LLC as the majority accomplishes
today. However, it is the method prescribed by the
statute. Although the procedures created by the
statute may involve multiple steps and legal pro-
ceedings, they are not absurd or irreconcilable with
chapter 608 as a whole.

A Charging Order, in and of Itself, Does Not En-
title a Judgment Creditor to Seize and Dissolve a
Florida LLC

*21 Based on the plain language of the statute and
the construction of chapter 608 in pari materia, 1.
would answer the certified question in the negative:
A court may not order a judgment debtor to sur-
render and transfer outright all “right, title, and in-
terest” in the debtor's single-member LLC to satisfy
an outstanding judgment. If a judgment creditor
wishes to proceed against a single-member LLC, it
may first request a court of competent jurisdiction
to impose a charging order on the member's in-
terest. If the judgment creditor is concerned that the
member is constraining distribution  of assets and
incomes, the creditor may seek judicial remedies to
enforce proper distribution. In addition, if the eco-
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nomic interest so charged is insufficient to satisfy
the judgment, the judgment creditor may move
through additional proceedings: (1) seek to dissolve
the LLC and to have its assets liquidated and sub-
sequently distributed to the judgment creditor; (2)
seek an order of insolvency against the judgment
debtor, in which case the trustee of the bankruptcy
estate will control the assets of the LLC, or (3) re-
quest a court to pierce the liability shield to make
available the personal assets of the company to sat-
isfy the personal debts of its member. This plain
reading of chapter 608 may create additional steps
for judgment creditors and judgment debtors to sat-
isfy, as characterized by the federal district court in
this case. However, only the Legislature, as the ar-
chitects of this statutorily created entity, has the au-
thority to provide a more streamlined surrender of
these rights, not the judicial branch through select-
ive reading and rewriting of the statute. As enacted,
the plain meaning of the statute is unambiguous and
does not require “judicial invention” of exceptions
that are clearly not provided in the LLC Act. If the
Legislature wishes to make either an exception to
the charging order provision for single-member
LLCs or to provide additional remedies to judgment
creditors, it may do so through an amendment of
chapter 608.

Accordingly, I would answer the certified question
in the negative. Under Florida law, a court does not
have the authority to order an LLC member to sur-
render and transfer all right, title, and interest in an
LLC and have LLC assets liquidated without first
going through the statutory requirements created by
the Legislature.

POLSTON, 1., concurs.

Fla.,2010.

Olmstead v. F. T.C.

- S0.3d ----, 2010 WL 2518106 (Fla.), 35 Fla. L.
Weekly S357
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5.1.2 A copy of the Certificate and al] amendments thereta, together with
executed copies of any powers of attorney pursuant to which any amendment has been executed;

5.1.3 Copies of the Company's federal, state and local tax returns and reports, if
any, for the three most recent years;

5.1.4 Copies of the Company's currently effective written Limited Liability
Company Agreement and all amendments thereto, copies of any writings permitted or required
under the Act and copies of any financial statements of the Company for the three most recent
years; and

5.1.5 Minutes of every meeting of the M&mber= and any consents obtained from
Members for actions taken without a meeting.

5.2  Reports. Within 90 days afier the end of each fiscal year of the Company, the
Company shall furnish to the Member an annual report consisting of at least the following to the
extent applicable:

5.2.1 A copy of the Company's federal income tax return for that fiscal year;
5.2.2 Profit and loss statements;

5.2.3 A balance sheet showing the Company's financial position as of the end of
that fiscal year; and

5.2.4 Any additional information that the Member may require for the
preparation of their individual federal and state income tax returns.

In addition, if the Company indemnifies or advances expenses to a Member in connection with a
proceedmg by or in the right of the Company, the Company shall report the indemnification or
advance in writing to the Member.

ARTICLE 6
DISSOLUTION

6.1 Dissolution. Upon dissolution of the Company, the Members shall immediately
proceed to wind up the affairs of the Company. The Members shall sell or otherwise liquidate all
of the propeity of the Company as promptly as practicable and shall apply the proceeds of such
sale and the remaining Company assets in the following order of priority:

6.1.1 First, to the payment of creditors, including the Members to the extent he
is a creditor and to the extent otherwise permitted by law, in satisfaction of liabilities of the
Company;

6.1.2 Second, to establish any reserves that the Members deem necessary for
contingent or unforeseen obligations of the Company and, at the expiration of such period as the
Members deem advisable;
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6.1.3 Thereafier, to the Members.

6.2  Distributions in Kind. If the Members so determine, the assets of the Company
shall be distributed to the Member in kind. '

6.3  Termination. The Company and the Members shall comply with any applicable
requirements of law pertaining to the winding up of the affairs of the Company and the final
distribution of its assets. Upon completion of the winding up, liquidation and distribution of the
assets, the Company shall be deemed terminated.

6.4  Certificate of Cancellation. When all debts, liabilities and obligations have been
paid and discharged or adequate provision has been made therefor and all of the remaining
property and assets have been distributed to the Members, the Members shall file a certificate of
cancellation as required by the Act. Upon filing the certificate of cancellation, the existence of
the Company shall cease, except as otherwise provided in the Act.

ARTICLE 7
ADOPTION AND AMENDMENT

This Agreement shall be adopted and be effective only upon execution by all of the
Members. This Agreement and the Certificate may be amended, restated or modified from time
to time by the Members.

ARTICLE 8
TRANSFERS

No Member shall transfer, sell, gift, pledge, encumber or otherwise dispose of any or all
of his or her interest herein, in any manner whatsoever. Any attempt to transfer, pledge or
otherwise dispose of an interest herein in violation of this Agreement shall be null and void and
shall not operate to transfer any interest or title to the purported transferee.

ARTICLE 9
MISCELLANEOUS

9.1 Application of Washington Law. This Agreement, and the application or
interpretation hereof, shall be governed exclusively by its terms and by the laws of Washington
and specifically the Act, without regard to choice of law rules.

9.2  Construction. Whenever required by the context in this Agreement, the singular
number shall include the plural and vice versa, and any gender shall include the masculine,
feminine and neuter genders.

93  Headings. The headings in this Agreement are inserted for convenience only and
are in no way intended to describe, interpret, define or limit the scope, extent or intent of this
Agreement or any provision hereof.

9.4 Heirs, Successors and Assigns. Each and all of the covenants, terms, provisions
and agreements contained in this Agreement shall be binding upon and inure to the benefit of the

5.
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Westlaw.
West's RCWA 25.15.130 Page 1

C

West's Revised Code of Washington Annotated Currentness
Title 25. Partnerships (Refs & Annos)
=@ Chapter 25.15. Limited Liability Companies (Refs & Annos)
~& Article [II. Members
= 25.15.130. Events of dissociation

(1) A person ceases to be a member of a limited liability company, and the person or its successor in interest at-
tains the status of an assignee as set forth in RCW 25.15.250(2), upon the occurrence of one or more of the fol-
lowing events:

(a) The member dies or withdraws by voluntary act from the limited liability company as provided in subsection
(3) of this section;

(b) The member ceases to be a member as provided in RCW 25.15.250(2)(b) following an assignment of all the
member's limited liability company interest;

(c) The member is removed as a member in accordance with the limited liability company agreement;

(d) Unless otherwise provided in the limited liability company agreement, or with the written consent of all oth-
er members at the time, the member (i) makes a general assignment for the benefit of creditors; (ii) files a volun-
tary petition in bankruptcy; (iii) becomes the subject of an order for relief in bankruptcy proceedings; (iv) files a
petition or answer seeking for himself or herself any reorganization, arrangement, composition, readjustment, li-
quidation, dissolution, or similar relief under any statute, law, or regulation; (v) files an answer or other pleading
admitting or failing to contest the material allegations of a petition filed against him or her in any proceeding of
the nature described in (d) (i) through (iv) of this subsection; or (vi) seeks, consents to, or acquiesces in the ap-
pointment of a trustee, receiver, or liquidator of the member or of all or any substantial part of the member's
properties;

i\
\.

(e) Unless otherwise provided in the limited liability company agreement, or with the consent of all other mem-
bers at the time, one hundred twenty days after the commencement of any proceeding against the member seek-
ing reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any
statute, law, or regulation, the proceeding has not been dismissed, or if within ninety days after the appointment
without his or her consent or acquiescence of a trustee, receiver, or liquidator of the member or of all or any sub-
stantial part of the member's properties, the appointment is not vacated or stayed, or within ninety days after the
expiration of any stay, the appointment is not vacated,;

(f) Unless otherwise provided in the limited liability company agreement, or with written consent of all other
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members at the time, in the case of a member who is an individual, the entry of an order by a court of competent
jurisdiction adjudicating the member incapacitated, as used and defined under chapter 11.88 RCW, as to his or
her estate;

() Unless otherwise provided in the limited liability company agreement, or with written consent of all other
members at the time, in the case of a member that is another limited liability company, the dissolution and com-
mencement of winding up of such limited liability company;

(h) Unless otherwise provided in the limited liability company agreement, or with written consent of all other
members at the time, in the case of a member that is a corporation, the filing of articles of dissolution or the
equivalent for the corporation or the administrative dissolution of the corporation and the lapse of any period au-
thorized for application for reinstatement; or

(i) Unless otherwise provided in the limited liability company agreement, or with written consent of all other
members at the time, in the case of a member that is a limited partnership, the dissolution and commencement of
winding up of such limited partnership.

(2) The limited liability company agreement may provide for other events the occurrence of which result in a
person ceasing to be a member of the limited liability company.

(3) A member may withdraw from a limited liability company at the time or upon the happening of events spe-
cified in and in accordance with the limited liability company agreement. If the limited liability company agree-
ment does not specify the time or the events upon the happening of which a member may withdraw, a member
may not withdraw prior to the time for the dissolution and commencement of winding up of the limited liability
company, without the written consent of all other members at the time.

CREDIT(S)

[2000 c 169 §2; 1995 ¢ 337 § 17; 1994 ¢ 211 § 304.]

Current with 2010 Legislation effective through July 1, 2010
(C) 2010 Thomson Reuters.

END OF DOCUMENT
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Westlaw.
West's RCWA 25.15.270 Page 1

West's Revised Code of Washington Annotated Currentness
Title 25. Partnerships (Refs & Annos)
~@ Chapter 25.15. Limited Liability Companies (Refs & Annos)
~g Article VIII. Dissolution
= 25.15.270. Dissolution

A limited liability company is dissolved and its affairs shall be wound up upon the first to occur of the follow- ing:

(1)(a) The dissolution date, if any, specified in the certificate of formation. If a dissolution date is not specified
in the certificate of formation, the limited liability company's existence will continue until the first to occur of
the events described in subsections (2) through (6) of this section. If a dissolution date is specified in the certi-
ficate of formation, the certificate of formation may be amended and the existence of the limited liability com-
pany may be extended by vote of all the members.

(b) This subsection does not apply to a limited liability company formed under RCW 30.08.025 or 32.08.025;
(2) The happening of events specified in a limited liability company agreement;
(3) The written consent of all members;

(4) Unless the limited liability company agreement provides otherwise, ninety days following an event of disso-
ciation of the last remaining member, unless those having the rights of assignees in the limited liability company
under RCW 25.15.130(1) have, by the ninetieth day, voted to admit one or more members, voting as though they
were members, and in the manner set forth in RCW 25.15.120(1);

(5) The entry of a decree of judicial dissolution under RCW 25.15.275; or

(6) The administrative dissolution of the limited liability company by the secretary of state under RCW
25.15.285(2), unless the limited liability company is reinstated by the secretary of state under RCW 25.15.290.

CREDIT(S)

[2010 c 196 § 5, eff. June 10, 2010; 2009 c 437 § 1, eff. July 26, 2009; 2006 c 48 § 4, eff. June 7, 2006; 2000 ¢
169 §4; 1997 ¢ 21 § 1; 1996 ¢ 231 § 9; 1994 ¢ 211 § 801.]
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