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A. INTRODUCTION 

The Puyallup Sc ~ . strict ("District'"' .. d a clear-cut policy 

giving it and its staff control over speech disseminated in school­

sponsored publications. The Jag Wire, a student newspaper at the 

District's Emerald Ridge High School, was just such a school-sponsored 

publication. Despite that authority, the District's staff failed to instruct 

JagWire student journalists on proper journalist ethics and then allowed 

those students to publish a salacious article on student oral se" practices at 

the high school, identifying other students by name, although the student 

journalists had not informed the quoted students that they would be 

identified. Upon pUblication, the quoted students were subjected to abuse 

and ridicule, as only can be felt in the high school setting. 

In the present action for negligence, negligent supervision and 

hiring, and invasion of privacy, the trial court allowed the District to argue 

that the JagWire was a so-called "open forum" (also called a "public 

forum") where any government restraint is subject to strict scrutiny. Not 

only was "open forum" a flawed legal concept, it was contrary to the 

District's own policy. Yet the District argued that in this fictional "open 

forum," school offIcials '. . .,; ...... r.,A)~~stitutionally prohibiteJ from stopping the 

publication, contrary to the District's own policy, the facts in this case, 

and well-settled law. The trial court failed to make an early ruling on that 
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question of law, and allowed evidence of the alleged constitutional 

protections of the so-called "open forum" to be admitted at trial when such 

evidence should have been excluded. The JagWire was a non-public 

forum as a matter of law. The trial court made matters worse by refusing 

an instruction on how to properly analyze the forum issue, advising the 

jury that the issue was not before it. 

The trial court compounded this legal error by permitting the 

District's trial cowlsel to engage in manifest misconduct in pushing the 

flawed "open forum" argument and misusing the statement of damages 

submitted by the plaintiffs before the jury. 

In order to ensure a fair trial to the children ("student victims") 

who were the victims of the District's lackadaisical supervision of their 

fellow students, and who were further victimized by the District's 

counsel's strident, insistent misconduct at trial, this Court should order a 

new trial. 

B. ASSIGNMENTS OF ERROR 

(1) Assignments of Error 

1. The trial court erred in refusing to rule on the forum issue 

as a matter of law before the trial, including its reservation on the student 

victims' motions in limine in its order dated March 24,2010. 
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2. The trial court abused its discretion in permitting misuse of 

the student victims' statements of damages by the District's counsel. 

3. The trial court erred in permitting testin " .. ,.estioning, 

and argument as to the legal conclusions that the JagWire was an open 

forum, and that the District was prohibited by the First Amendment from 

stopping publication of the students' sexual status, histories, and details. 

4. The trial court erred giving Instruction Number 20. 

5. The trial court erred in refusing the student victims' jury 

instruction number 27. 

6. The trial court erred III refusing the student victims' 

proposed instruction number 36. 

7. The trial court errcd in ruling post-trial that the school-

sponsored newspaper was a limited public forum. 

8. The trial court erred in denying the student victims' CR 59 

motion for a new trial. 

(2) Issues Relating to Assignments of Error 

1. Under United States Supreme Court precedent, is a school-

sponsored newspaper that is: taught as part of the curriculum, paid for by 

the school district, proclaimed in written policy to bi.: the speech of the 

school and not the students, subject to grading and credit, distributed to 

students at the district's high school, and taught by a regularly paid faculty 
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member, a non-public forum tk: may be restrict " :d upon legitimate 

pedagogical concerns? (Assignments of error 1,3-0) 

2. Under Uni;::· ates Supreme C·urt preced( t, may a 

school district-sponsored newspaper that is a non-public forum by policy 

be transfonned into a public forum by the school district's inaction? 

(Assignments of error 1, 3-8) 

3. Does the First Amendment compel a school district to 

tolerate publication of student sexual histories, ddails, and status in a 

school district-sponsored newspaper? (Assignments of error 1, 3-8) 

4. After granting a motion in limine that no testimony would 

be offered as to legal conclusions, maya trial court permit testimony, 

questioning, and argument as to whether the First Amendment compelled 

the very inaction that the student victims claimed constituted negligence? 

(Assignments of error 1,3-8) 

5. After granting a motion in limine th~t no testimony would 

be offered as to legal conclusion, maya trial court permit testimony, 

questioning, and argument regarding the legal conclusion of what kind of 

First Amendment forum existed? (Assigmnents of error 1, 3-8) 

6. Did the District's counsel eng.:.ge in misconduct by 

repeatedly misrepresenting the law, confusing the court, and inflaming the 

passion and prejudice of the jury by arguing that the student victims had 
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i .ken away the First Amenc' ': rights of other 1 ~ 1:_" ~e of their 

greed? (Assignments of error 2, 3, and 8) 

C. STATEM--\-~~; ~--- --:ASE 

In the summer of 2007, the District hired an inexperienced 

journalism teacher, Kevin Smyth, to teach its journalism class at Emerald 

Ridge High School. Ex. 19; RP 461. Smyth was a regular paid faculty 

member. RP 461. The main focus of the class was to teach students 

journalism and produce eight issues of the school-sponsored newspaper, 

the Jag Wire. RP 2211. The newspaper was operated and financed by the 

District. CP 164. It was the official school newspaper of Emerald Ridge; 

students in the class received grades and credit for working on the paper. 

Ex. 31. Smyth, as the paper's advisor, was the "final arbiter" of the 

paper's content. CP 138; RP 255. 

The District's written Policy 3220 stated that school-sponsored 

publications were the speech of the school, not the private speech of 

students. Ex. 3; RP 2190. District Policy 3220 applied to student 

publications, and stated that those publications were subject to "prompt 

review" for conti.mt that would cause substantial disruption of the school, 
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invaded pnvacy, was libelous, obscene, or profane, demeaned certain 

groups, or advocated violation of the law. CP 140.1 

Smyth acknowledged that part of his role was to teach the students 

about journalist ethics. RP 2211. However, when questioned about 

whether he ensured that his students were well-versed in journalist ethics 

before they began reporting and editing, Smyth replied that there was "no 

way" he could teach a semester of journalism ethics and still do his job of 

helping the students put out the paper. RP 2211. 

In February 2008, less than a year after Smyth's hiring, his 

journalism students began writing an extensive feature article about oral 

sex. CP 74-77. Dallas Welker, a student reporter and member of the 

JagWire's editorial board, conducted interviews with students about sex 

and oral sex. The intent was to publish what the students called 

"sextimonials." RP 773. According to Welker's version of events, she 

approached students, said she was a reporter for the Jag Wire , and told 

them she would like to "quote" the students for the paper. RP 550-51 . 

She did not say that the students ' names would be used, although she felt 

that was implied in the word "quote." Id. She did not say the students' 

I District Policy 3220 included an instruction that the district's superintendent 
should adopt guidelines for its enforcement. CP 140. Neither the superintendent, nor the 
administrators at Emerald Ridge, adopted any written guidelines for applying Policy 
3220. RP 388, 1628. A copy of District Policy 3220 is in the Appendix. 

Brief of Appellants - 6 



sexual histories would be included in the paper. RP 561. She admitted 

that she did not say that the atiicle would feature "pull quotes," which 

were enlarged features displaying the students' name and quotation and 

disclosing in brackets below whether the student had engaged in sex or 

oral sex. RP 558, 56l. 

Four of the students Welker approached were Mikaela Bates, 

Madeline Freedle, Whitney Higgins, and Kevin Weeks. RP 554, 562. 

Welker was good friends with Freedle. RP 1277. These students believed 

their comments would be anonymous. RP 882, 999, 1280, 1396. They 

did not know that their names and sexual histories would appear in the 

newspaper. ld. 

Before publication, the joumalism students discussed the article 

with their former journalism teacher, Jeff Nusser. RP 748. Smyth was 

embarrassed that the students wanted to consult their former, more 

experienced, teacher on the article. He asked to be included in the 

communications with J'Iusser . .La. Nusser responded by email, stating: 

Sextimonials: Wowser. You're probably going to ruffle 
some feathers there. All those people were very clear that 
what they said was going to go in the paper? Make sure 
you've got all you ducks in a row on that one .... ,. 

RP 774. Nusser also said he was worried about libel. RP 774. Smyth 

suggested to Welker that she go back to the quoted students for 

Brief of Appellants - 7 



confirmation of their consent. RP 764. He did not confirm, however, 

whether Welker ever did so, or require her to go back and check the 

quotations. RP 766-67. Welker did not go back and check with the 

quoted students. RP 776. When asked why he did not verify that Welker 

confirmed consent, Smyth said "It wasn't my role." RP 777. He also said 

that it was not his job to "supervise the gathering of names." RP 767. 

The resulting article contained quotations and bracketed 

information about the students' sexual activities. CP 75.2 Bates was 

quoted as saying she was "horny." Id. Under a quotation by Weeks in 

brackets it said "Kevin Weeks, senior, has participated in oral sex and 

sex." The same information was under a quotation by Freedle. Higgins 

was quoted as saying "It' s [referring to sex] not something I want to 

regret. I don't really regret anything like mistakes and I don't think it was 

a mistake.,,3 Id. The quotations were overlaid next to sexually suggestive 

photographs and a box featuring a list of sexually transmitted diseases. Id 

When the newspaper was published, "all hell broke loose" at 

Emerald Ridge, a fact even Smyth acknowledged. RP 777. The students 

who were identified by name in the Jag Wire were subjected to ridicule, 

2 A copy of the article is in the Appendix. 

3 Two of the student quotes had nothing to do with oral sex even though they 
were made to appear as though they did. RP 584. 
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harassment, humiliation, and embarrassment. RP 1009-11, 1293-97, 

1410-13. Some of the students had not disclosed to their parents or peers 

that they were sexually active. RP 1415. Bates and Freedle became 

known as "the two whores." RP 1411. Bates was repeatedly harassed by 

male students asking her if she was "horny." RP 1420. Students pointed 

and laughed at Freedle and called her a "slut." RP 1285. The harassment 

continued, and the students became emotionally distraught, had 

personality and behavioral changes, started avoiding school social settings 

such as sporting events and the lunchroom, and suffered other harmful 

consequences from the article. RP 1296-97. 

Even after the uproar began, Smyth and the journalism students 

decided to enter the newspaper in a statewide journalism contest. RP 800. 

The story was picked up by the Tacoma News Tribune ("TNT") and 

Smyth was interviewed. He told the TNT that the students in question had 

given their permission to have the information in the paper. RP 783. Less 

than a month later, Emerald Ridge Principal Brian Lowney issued a 

reprimand to Smyth for his "lack of oversight." Ex 9. 

Bates, Weeks, Freedle, and Higgins, along with Higgins and 

Freedles' guardians (hereinafter, "the student victims") filed a claim 

against the District in the Pierce County Superior Court. CP 1-13. Their 
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claims for negligence, negligent hiring and supervision, and invasion of 

privacy were assigned to the Honorable Susan K. Serko. RP 1. 

The District requested statements of damages from the student 

victims under RCW 4.28.360. Their counsel complied with the statute, 

and submitted responses noting that damages were solely within the 

province of the jury, but that in similar cases juries had returned verdicts 

of two to four million dollars. CP 684-706. The statements then 

suggested that such a verdict would be appropriate in the student victims' 

case based on the facts presented. Id. 

During depositions, the District began questioning witnesses about 

what the District termed the "open forum practice,,4 of teaching journalism 

at Emerald Ridge. CP 151, 175. According to the District, "open forum 

practice" was a journalism teaching method where the school exercised no 

prior review, prior restraint, or editorial control whatsoever over the 

contents of the school newspaper. Under the District's definition of "open 

forum practice" the students had final say over all newpaper content and 

the District was prohibited by the First Amendment from preventing 

publication of any "protected speech." CP 175-76. 

4 It was not until the end of the trial that counsel for the District conceded that 
the tenn "open forum practice" was synonymous with "public forum" under the case law. 
RP 2401-02. In this brief, discussions of the legal concept of public forum use the proper 
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In response to cross-examination during deposition, Smyth 

admitted that he had the power to stop publication of content that was 

"extra-objectionable," such as an expose on the principal which contained 

private details. CP 160-61. Fonner State Superintendent of Public 

Instruction Judith Billings filed a declaration stating that the "open forum" 

concept, as defined by current District Superintendent Tony Apostle, 

would violate District Policy 3220. CP 183-85. Principal Lowney 

confinned during his deposition that Smyth was empowered to stop 

publication of any content that violated District policy. CP 148-52. 

Ashley Vincent, a student member of the JagWire editorial board, stated 

in her deposition that if Smyth said the students were not to print 

something, it would not get printed. CP 171. 

Despite these admissions that the District had control over the 

JagWire's content, after the completion of discovery the District moved 

for summary judgment on the grounds that "JagWire was an open, public 

forum student publication where . .. students were outside the lawful control 

of school personnel." CP 14-15. The District argued that it was "not 

legally allowed to interfere with the ... students' publication decisions." Id. 

term. However, for clarity, much of the factual discussion refers to the District's "open 
forum" phrase. 
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It argued that if the District had engaged in prior review or restraint of 

newspaper content, it would have "violated constitutional rights of the 

students." CP 26. The trial court denied the District's summary judgment 

motion. 

The student victims moved in limine to exclude the District's 

"open forum" defense on the grounds that it was incorrect as a matter of 

law and that, regardless, testimony about the law should be excluded. CP 

235. They argued that under controlling United States Supreme Court 

case law, forum analysis was a matter of law for the court, and that the 

JagWire was a non-public forum. CP 235-47. They explained that by 

applying the undisputed facts to the factors for forum analysis, the trial 

court must rule on forum as a matter of law. Id. The trial court agreed 

that forum analysis was a legal issue for the court, but reserved ruling on 

the student victims' motions in limine regarding the District's "open 

forum" defense. RP 52; CP 456-57, 464. The trial court did grant a 

motion in limine to prevent testimony as to legal conclusions. CP 463. 

After the motions in limine were resolved and the student victims ' 

counsel had already presented their opening statement, the District orally 

sought "clarification" of whether it could tell the jury how much the 

students were "asking for" in damages. RP 245. The District wanted to 

offer as evidence the statutorily-mandated notices of tort claim and 
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statements of damages. Id. The trial court allowed the use of the 

statements of damages. RP 251 . 

The District's trial defense centered on the "open forum" concept. 

It was a major theme of the District's opening statement. Id.; RP 254-56, 

261, 263-67. The District presented both lay and expert testimony to the 

effect that the First Amendment prohibited the District from stopping 

publication of the students' personal sexual histories. RP 265, 273-74, 

428,479, 528, 604, 660, 667-68, 671, 738, 743 , 803 , 818, 848-49, 853, 

1218-25, 1250, 1267, 1515, 1537, 1554, 1560, 1567, 2075, 2093, 2101, 

2150, 2162, 2185, 2206, 2246. The District's counsel and its witnesses 

repeatedly referred to the article disclosing students' sexual histories and 

status as "protected speech" or "protected expression" and that only 

"unprotected speech" could be restrained in an open forum. RP 743, 803, 

853,862,1218,21 69,2243. 

The trial court struggled with the forum issue throughout the trial. 

RP 72-73, 1179-84, 1555, 1566-71, 1682-1752, 23 87-2427. Several 

objections to the District's evidence resulted in colloquies, and the trial 

court was clearly confused about the open forum issue. Id. In fact, 

halfway through the trial, the court expressed uncertainty about its own 

prior ruling that forum analysis was a matter of law for the court, rather 

than one of fact for the jury. RP 1179. 
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After the completion of the testimony, during a colloquy on jury 

instructions, the trial court again addressed the forum issue. RP 2387-

2427. The student victims tried to cure the prejudicial "open forum" 

evidence and argument that permeated the trial by offering curative 

instructions, plaintiff's proposed instructions numbers 27 and 36, CP 522, 

542, but the trial court largely denied them. RP 2427-2508. Despite 

ruling that the JagWire was a "limited open forum," the trial court did not 

allow jury instructions attempting to clarify the forum issue for the jury. 

CP 522, 542. Instead, over objection, the court ordered that the jury 

instructions not refer to forum at all. RP 2548. The court ordered that one 

instruction be included, beginning with a statement that student journalists 

have First Amendment rights, followed by a statement describing the legal 

standard for a non-public forum, contrary to the court's own oral ruling 

that the JagWire was a "limited open forum." RP 2548; CP 606. 

The jury returned a verdict in favor of the District. CP 780. The 

student victims moved for a new trial under CR 59, 629, but the motion 

was denied. CP 783. This timely appeal followed. CP 777. 

D. SUMMARY OF ARGUMENT 

The trial court erred in failing to rule as a matter of law that the 

Jag Wire was not an open forum, as that term is understood in First 

Amendment decisions of the United States Supreme Court. Ultimately, 
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the trial court ruled that the stud nt newspaper w. ~.n forum, but 

it never apprised the jury of its decision and declined to properly instruct 

the jury on the issue. The trL '~ourt compounded the error by allowing 

the District to introduce improper legal opinions regarding the law of the 

First Amendment and the so-called "open forum" and by alloVl'ing its 

counsel to repeatedly argue the issue to the jury. 

This Court should reverse the trial court's decision that the 

JagWire was a "limited public forum." The trial cOUli should have 

granted the student victims' CR 59 motion for a new trial because of the 

District's trial counsel's misconduct in presenting misleading evidence 

and argument to the jury on a legal issue that should have been resolved 

by the trial court prior to trial, and in misusing the plaintiffs' statement of 

damages. 

E. ARGUMENT 

(1) Sta ~'d of Review 

This Court reviews errors of law de novo, induding errors of law 

cited as grounds for a new trial in a CR 59 motion.s Detrick v. Garretson 

Packing Co., 73 Wn.2d 804, 812-13, 440 Pold 834 (1968); Lyster v. 

A':efzger, 68 Wn.2d 216, 220, 412 P.2d 340 (1966). "To :':1. ":X: ... 1t that an 

5 The grounds for granting a new trial are set forth at CR 59(a), reprinted in 
relevant part in the Appendix. That rule lists nine potential grounds for granting a new 
trial, four of which are at issue here: 0), (2), (8), and (9). 
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order denying a new trial is predicated upon rulings as to the law, such as 

those involving the admissibility of evidence or the correctness of an 

instruction, no element of discretion is involved." Lyster, 68 Wn.2d at 

220. 

If, after a de novo review of legal issues, this Court concludes that 

error occurred, it next considers whether it is reasonably probable that the 

error affected the outcome of the trial. The standard of review is abuse of 

discretion. Dickerson v. Chadwell, Inc., 62 Wn. App. 426, 433, 814 P.2d 

687 (1991), review denied, 118 Wn.2d 1011 (1992). 

The standard of review for an order denying a motion for a new 

trial on grounds other than error of law, such as misconduct of counsel, is 

also abuse of discretion. Aluminum Co. of America v. Aetna Cas. & Sur. 

Co. , 140 Wn.2d 517, 998 P.2d 856 (2000).6 Appellate courts afford a trial 

court less discretion when it denies a new trial, because denial of a new 

trial concludes the parties' rights . Palmer v. Jensen, 132 Wn.2d 193, 197, 

937 P.2d 597 (1997). 

(2) Background to the First Amendment and Student 
Expression 

6 "The criterion for testing abuse of discretion is: '[H]as such a feeling of 
prejudice been engendered or located in the minds of the jury as to prevent a litigant fro m 
having a fa ir trial?'" Moore v. Smith, 89 Wn.2d 932, 942, 578 P.2d 26 (1978) (quoting 
Slattery v. City o.!,Seattle, 169 Wash. 144,148,13 P.2d 464 (1932)). This rule of abuse 
of discretion is specific to motions for a new trial. It is distinguished from the general 
test for abuse of discretion set forth in State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 
482 P.2d 775 (1971): "that is, discretion manifestly unreasonable, or exercised on 
untenable grounds, or for untenable reasons." 
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The case law regarding student expression and the contours of the 

First Amendment are critical to understanding the trial court's error in 

allowing the "open forum" defense. The Supreme Court has 

acknowledged that students in public schools do not "shed their 

constitutional rights to freedom of speech or expression at the schoolhouse 

gate." Tinker v. Des Moines Independent Community School Dist., 393 

u.S. 503, 506, 511 , 89 S. Ct. 733 , 739, 21 L.Ed.2d 731 (1969). They 

cannot be punished merely for expressing their personal views on the 

school premises-whether "in the cafeteria, or on the playing field, or on 

the campus during the authorized hours." Id. at 512-13. 

In Tinker and cases that followed, however, the Supreme Court has 

recognized that the First Amendment rights of students in the public 

schools "are not automatically coextensive with the rights of adults in 

other settings," Bethel School District No. 403 v. Fraser, 478 U.S. 675, 

682, 106 S. Ct. 3159, 3164, 92 L.Ed.2d 549 (1986), and must be "applied 

in light of the special characteristics of the school environment." Tinker, 

393 U.S. at 506. A school need not tolerate student speech that is 

inconsistent with its "basic educational mission," even though the 

government could not censor similar speech outside the school. Bethel, 

478 U.S. at 685 . Accordingly, the Court held in Bethel that a student 
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could be disciplined for having delivered a speech that was "sexually 

explicit," but not legally obscene, at an official school assembly, because 

the school was entitled to "disassociate itself' from the speech in a manner 

that would demonstrate to others that such vulgarity is "wholly 

inconsistent with the 'fundamental values' of public school education." Id. 

at 685-86. The Court thus recognized that "[t]he determination of what 

manner of speech in the classroom or in school assembly is inappropriate 

properly rests with the school board," rather than with the federal courts. 

Id. at 683. 

The seminal case on high school student newspapers is Hazelwood 

School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562, 98 L.Ed.2d 592 

(1988). There, a high school principal prohibited journalism students from 

publishing provocative exposes on divorce and teenage pregnancy in the 

high school's newspaper. Id. at 264. Although the journalism students 

had used false names to protect the identities of the students they had 

interviewed regarding these topics, the principal still refused to publish the 

stories based on a belief that the articles' sexual references were 

inappropriate for younger students and that the pregnant students were still 

identifiable from the text, despite their aliases. Id. at 263. The student 

journalists sued, arguing that the principal had violated their First 

Amendment rights. The Supreme Court affirmed the principal's right to 
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restrict content and held that "educators do not offend the First 

Amendment by exercising editorial control over the style and content of 

student speech in school-sponsored expressive activities so long as their 

actions are reasonably related to legitimate pedagogical concerns." Jd. at 

273. 

Thus, under the First Amendment, cases like Bethel and 

Hazelwood establish that student expression can be restricted by a school 

district for pedagogic reasons, one of which is the sensitive high school 

environment and the heightened impact that certain events can have on 

adolescents. The Supreme Court has also acknowledged that the high 

school setting is particularly precarious for children because of the high 

degree of peer pressure and subtle coercion that can exist there. See, e.g., 

Lee v. Weisman, 505 U.S. 577, 598-99, 112 S. Ct. 2649, 120 L.Ed.2d 167 

(1992). 

Moreover, whether the setting is in a high school journalism class 

or the adult world of professional journalism, the First Amendment does 

not provide blanket protection for speech that invades privacy, even if the 

information is disclosed voluntarily. In Cox Broadcasting Corp. v. Cohn, 

420 U.S. 469, 95 S. Ct. 1029, 43 L.Ed.2d 328 (1975), the Supreme Court 

dealt with the san1e tort as is involved here, characterized by the Court as 

"the right (of one) to be free from unwanted publicity about his private 
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affairs, which, although wholly true, would be offensive to a person of 

ordinary sensibilities." Cox, 420 U.S. at 489. The Court noted: 

the appellants urge upon us the broad holding that the press 
may not be made criminally or civilly liable for publishing 
information that is neither false nor misleading but 
absolutely accurate, however damaging it may be to the 
reputation or individual sensibilities. 

Id. 7 The Ninth Circuit subsequently ruled in Virgil v. Time, Inc., 527 F.2d 

1122 (9th Cir. 1975), on remand, 424 F.Supp. 1286 (1976) that a source 

could maintain an action for invasion of privacy when he volunteered to 

be interviewed for a magazine article, but later withdrew his consent when 

he learned more about the article's scope. Virgil, 527 F.2d at 1124-27. 

The First Amendment also does not protect journalists from 

actions for damages after they break promises of anonymity to their 

sources. Cohen v. Cowles Media Company, 501 U.S. 663, 665, 111 S. Ct. 

2513, 115 L.Ed.2d 586 (1991). "[G]enerally applicable laws do not 

offend the First Amendment simply because their enforcement against the 

press has incidental effects on its ability to gather and report the news." 

Cowen, 501 U.S. at 669. See also, Veilleux v. National Broadcasting Co., 

206 F.3d 92 (1st Cir. 1990); Food Lion v. Capital Cities/ABC, Inc., 194 

7 The Court held open the broader question whether truthful publications may 
ever be subjected to civil or criminal liability consistently with the First and Fourteenth 
Amendments. ld. at 491. 
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F.3d 505 (4th Cir. 1999); Ruzicka v. Conde Nast Publications, Inc., 999 

F .2d 1319 (8th Cir. 1993). 

Yet another pedagogic concern the District should have considered 

before allowing publication of student sexual histories is the employment 

of proper journalist ethics. The Society of Professional Journalists 

("SPJ"), the foremost organization in America on journalist ethics, has a 

Code of Ethics. In that Code of Ethics, journalists are informed that 

because they are charged with preserving justice and democracy, they 

have a duty to uphold the highest standards of integrity. Ex. 5. Among 

the ethical standards emphasized by the SPJ are: keeping promises to 

sources, showing compassion for those who may be affected by news 

coverage (particularly children and inexperienced sources) recognizing 

that reporting information can cause harm, showing good taste, and 

refusing to pander to lurid curiosity. Id. Smyth testified that he "went 

over" the guidelines with his students. RP 2211. But he did not properly 

supervise his students implementation of those ethical standards in this 

case. 

With this legal landscape in mind, the trial court nonetheless 

allowed evidence and argument that the District and its staff were 

powerless to stop publication of student sexual histories and details under 

its curious "open forum" analysis. 
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(3) The Jc. 1 Non-Public Forum as a Mat~,",r of Law 

The trial court ened in concluding post-trial that the Jag/tTire was a 

limited public forum. Identifying the nature of th. f' '~h speech 

is expressed is the first step in understanding whether a state actor may 

control that speech. Planned Parenfhood of Southern Nevada, Inc. v. 

Clark County School District, 887 F.2d 935 (9th Cir. 1989), citing 

Cornelius v. NAACP Legal Defense & Educational Fund, Inc., 473 U.S. 

788, 797, 105 S. Ct. 3439, 3446, 87 L.Ed.2d 567 (1985). The inquiry 

presents a question of law for the court. Id Although facts must be 

examined in deciding what kind of forum is at issue, the legal question of 

forum is for the court to decide. Id 

The United States Constitution does not require a government to 

open its property to all seeking an outlet for protected expression. 

Cornelius, 473 U.S. at 799-800. Recognizing that a government, "no less 

than a private owner of property, has power to preserve the property under 

its control for the use to which it is lawfully dedicated," the Court has 

adopted a forum analysis as a means of determining when the 

Government's interest in limiting the use of its property to its intended 

purpose outweigh:;. : •• L,-l..:;::.t of those wishing ¥v .... _ ;2, •• property for 

other purposes. Id at 800, quoting Greer v. Spock, 424 U.S. 828, 836, 96 

S. Ct. 1211,1216,47 L.Ed.2d 505 (1976). 
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Within this ~.nalysis, the Court has identif' " )ffora on 

government property: the traditional public forum, the design-tted public 

forum created by cle~r government action, and the non-public forum. 

Cornelius, 473 U.S. at 802. Traditional and designated public fora are 

subject to the exact same constitutional scrutiny: content-based 

restrictions on speech must be necessary to serve a compelling state 

interest and narrowly tailored to that end. Id. at 800; Perry Education 

Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37,45, 103 S. Ct. 948, 

955, 74 L.Ed.2d 794 (1983); Carey v. Brown, 447 U.S. 455, 461, 100 S. 

Ct. 2286, 2290, 65 L.Ed.2d 263 (1981). Non-public fora are subject to a 

very different standard: The state may reserve the forum for its intended 

purposes, communicative or otherwise, as long as the regulation on speech 

is reasonable and not an effort to suppress eXi" .1y because 

public officials oppose the speaker's view. Peny, 460 U.S. at 46. 

Traditional public fora are "streets and parks which 'have 

immemorially been held in trust for the use of the public and, time out of 

mind, have been used for purposes of assembly, communicating thoughts 

between citizens, and discussing public questions.'" Perry, 460 U.S. at 

45, quoting Hague v. CIO, 307 U.S. 496, 515, 59 S. Ct. 954, 964, 83 L.Ed. 

1423 (1939). Public fora are essentially public places where citizens come 

and go indiscriminately. Id. Although they are technically government 
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property, they are not controlled by the government in the same way as 

government buildings or secured areas. Id. Designated public fora are 

created when the government opens its property for indiscriminate use by 

the general public. Perry, 460 U.S. at 47. 

A designated public forum is one that is not intuitively public like 

a park, but is affirmatively opened to the public by the government. 

Examples of designated public fora include public university meeting 

facilities and a municipal theater. Perry, 460 U.S. at 45-46. To determine 

whether the government has created a designated public forum, courts 

look to the government's intent. Cornelius, 473 U.S. at 802; Perry, 460 

U. S. at 47. "The government does not create a public forum by inaction or 

by permitting limited discourse, but only by intentionally opening a 

nontraditional forum for public discourse." Cornelius, 473 U.S. at 802 

(emphasis added). The government must be "motivated by an affirmative 

desire to provide an open forum." Id. at 805. 

The government may also designate a public forum for a limited 

purpose such as use by certain speakers or the discussion of specific 

topics. Cornelius, 473 U.S. at 802; Perry, 460 U.S. at 45-46 n.7. This is 

sometimes referred to as a "limited public forum," but it is no different 

than a designated public forum. Perry, 460 U.S. at 45-46. The term 

"limited" in "limited public forum" simply means that the designated 
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forum is for a limited purpose, such as a government meeting. Again, a 

limited public forum is merely a species of designated public forum, and is 

subject to the exact same constitutional scrutiny as a traditional public 

forum such as a park or town square. ld. at 46. Reasonable time, place 

and manner regulations are permissible, and a content-based prohibition 

must be narrowly drawn to effectuate a compelling state interest. Id. The 

JagWire was not such a limited public forum. 

If a forum is not traditional public or designated public (including 

limited public), it is non-public. Courts will not presume the government 

has converted a non-public forum into a designated public forum unless, 

"by policy or by practice," Perry, 460 U.S. at 47, the government has 

demonstrated a "clear intent" to do so. Cornelius, 473 U.S. at 802. "If the 

facilities have instead been reserved for other intended purposes, 

'communicative or otherwise,' then no public forum has been created." 

Hazelwood, 484 U.S. at 267, quoting Perry, 460 U.S. at 46. Finally, 

"where the principal function of the property would be disrupted by 

expressive activity, the Court is particularly reluctant to hold that the 

government intended to designate a public forum." Cornelius, 473 U.S. at 

804. 

In Hazelwood, the U.S. Supreme Court analyzed the issue of 

whether a high school newspaper was a public forum or a non-public 

Brief of Appellants - 25 



forum subject to regulation and co )1 by sch. ' 1 inistrators. Because 

there was no clear intent to open the newspaper to indiscriminate use by 

the public, the Court concluded that the paper was not a public forum. 

Hazelwood. 484 U.S. at 269-70. The case arose after a high school 

principal removed from a school newspaper two pages containing an 

article describing some of the school's st - expem 'ith 

pregnancy and an article discussing the impact of divorce on a number of 

the school's students. 484 U.S. at 263. In analyzing whether the students' 

First Amendment rights were violated, the Supreme Court began by noting 

that the kind of forum in which speech is expressed is vital to First 

Amendment analysis. It then enunciated the test for courts to use in 

cl~ciding whether a school newspaper is non-public -- whether school 

authorities "by policy or practice have opened those facilities for 

indiscriminate use by the general public." Id. at 268. In Hazelwood, the 

Court noted that the journalism class and newspaper production were (1) 

designated by school policy as part of the curriculum; (2) taught by a 

re lar facul":; member during school hours; (3) awarded grades and credit 

to participating students; (4) controlled and overseen by a faculty member 

who was the final arbiter of content; (5) was not opened up for public use, 

and; (6) bore no indicia of "clear intent" by the school to relinquish 

control and create a public forum. Id. at 269-70. 

Brief of Appellants - 26 



After concluding that the school newspaper was a non-public 

forum, the Court determined that school officials could regulate the 

newspaper's contents in "any reasonable manner." fd. at 270. The Court 

then distinguished between (1) tolerance of private student speech that 

happens to occur on school grounds, and (2) the affirmation, promotion, or 

sponsorship of student speech by the school itself. fd. at 270-71. The 

former issue - tolerance of private student speech that happens to occur on 

school grounds - is mandated by Tinker, supra, which involved students 

who wore black armbands to school to protest the Vietnam war. On the 

other hand, the Court wrote in Hazelwood: 

The latter question concerns educators' authority over 
school-sponsored publications, theatrical productions, and 
other expressive activities that students, parents, and 
members of the public might reasonably perceive to bear 
the imprimatur of the school. These activities may fairly be 
characterized as part of the school curriculum, whether or 
not they occur in a traditional classroom setting, so long as 
they are supervised by faculty members and designed to 
impart particular knowledge or skills to student participants 
and audiences. 

fd. at 271. The Court determined that educators' authority in this area 

enabled them to "assure that participants learn whatever lessons the 

activity is designed to teach, that readers or listeners are not exposed to 

material that may be inappropriate for their level of maturity, and that the 
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VIews of the individual speaker are not erroneously attributed to the 

school." Id. 

The Hazelwood court found a school district does not violate the 

Constitution by restricting content in a student newspaper published as 

part of a journalism class for a grade, holding that "educators do not 

offend the First Amendment by exercising editorial control over the style 

and content of student speech in school-sponsored expressive activities so 

long as their actions are reasonably related to legitimate pedagogical 

concerns." Id. at 273 n.7. 

The Hazelwood court specifically identified teen sexual issues as 

those over which educators needed flexibility and more control: 

Educators are entitled to exercise greater control over ... 
student expression to assure that participants learn 
whatever lessons the activity is designed to teach, that 
readers or listeners are not exposed to material that may be 
inappropriate for their level of maturity, and that the views 
of the individual speaker are not erroneously attributed to 
the school .. .. In addition, a school must be able to take into 
account the emotional maturity of the intended audience in 
determining whether to disseminate student speech on 
potentially sensitive topics, which might range from the 
existence of Santa Claus in an elementary school setting to 
the particulars of teenage sexual activity in a high school 
setting. 

Id. at 271 (emphasis added). 

In Planned Parenthood, the Ninth Circuit Court of Appeals 

evaluated a nonprofit family planning organization' s claim that its First 
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Amendment rights "'ere infringed when school, 1 .' • 'eclined to 

publish advertiserr~;nts for the organization in a school-sponsored 

newspaper. 887 F.2d at 936. Applying the Hazeh"nnd f'~l'''~ nnalysis, the 

Court noted that the newspaper was authorized by the school, offered as 

part of the cuniculum, taught by faculty members and offered grades and 

academic credit upon completion. Id. at 942. As such~ the newspaper was 

a non-public forum and was subject to any reasonable restrictions with a 

legitimate educational purpose. Id. at 946. 

Hazelwood was consistent with prior Ninth Circuit Court of 

Appeals' analysis of the rights of student newspapers. Nicholson v. Bd. of 

Educ. Torrance Unified Sch. Dist., 682 F.2d 858 (9th Cir. 1982) also dealt 

with school control of what went into the newspaper the school itself 

published as part of the school's educational program. In Nicholson, the 

Ninth Circuit court held that "writers on a high school newspaper do not 

have an unfettered constitutional right to be free frum prepublication 

review." ld. at 863. 

The Ninth Circuit conectly analyzed the difference between Tinker 

and Hazelwood in Burch v. Barker, 861 F.2d 1149 (9th Cir. 1988). In that 

use, a school a~~_~.J.¥~.:d to censor a private newspaper produced by 

students independently, "at their own expense, off school property, and 

without the knowledge of school authorities." Burch, 861 F.2d 1150. The 
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_Jurt noted accur~, ___ • that the difference between the Tinker public forum 

and the Hazelwood non-public forum was as simple as the distinction 

"between speech that is sponsored by the schooll1d speech that is not." 

ld at 1158 (quoting Hazelwood). 

Here, the evidence showed that the JagWire was a Hazelwood non­

public forum, and there was no clear intent to open the newspaper for 

indiscriminate use by the public. The paper was Emerald Ridge's official 

newspaper distributed to its students. Emerald Ridge journalism students 

staffed the paper and the journalism class was offered as part of the 

school's curriculum. Ex. 31. Students received grades and academic 

credit for participation. ld. The class was taught by a paid, regular faculty 

member during school hours. Ex. 19; RP 461. The teacher was the final 

arbiter of the cont~nt of the paper. CP 138; RP 255. School board policy 

specified that student publications were vehicles for instruction and could 

not cause a substantial disruption of the school, c' r . 1 invading 

privacy, attacking particular groups, causing "shouting or boisterous 

conduct" and other speech that would be protected ina public forum. CP 

140. District policy stated that student publications were not the private 
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speech of students, but were considered the speech of the District. Ex. 3; 

RP 477-78, 2190.8 

Despite the District's attempt to offer contradictory testimony that 

the JagWire was an open forum "by practice" because Smyth and Lowney 

refused to provide oversight, the United States Supreme Court has made 

clear that a non-public forum cannot be made public by inaction. 

Cornelius, 473 U.S. at 802. 

Because the District had legitimate pedagogic reasons for 

restricting the student journalists' activities, which were part of the school 

curriculum, the First Amendment does not apply. The JagWire was a non-

public forum as a matter of law. The trial court should have made that 

legal determination in advance of the trial. 

Early in the trial, Superintendent Apostle admitted facts that totally 
contradicted the legal theory that Jag Wire was an "open forum" or "public forum:" 

Q. Where is it written that the principal couldn't stop publication? 

A. We operated at the time under an open forum. 

Q. But there are a number of documents that talk about the fact that the 
School District can and should promptly review information that will 
either cause harassment, invasion of privacy, or substantially disrupt 
the educational environment, correct? 

A. If the publication met any of those conditions, the principal could 
intervene. 

RP 428-29. 
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(4) A IT~ J Trial Is Warranted Under CR 59(a)(8) Because the 
District Was Allowed to Present a Defense that It Was 
Constitutionally Prohibited from Controlling the Content of 
the School-Sponsored Newspaper 

The student victims are entitled to a new trial under CR 59(a)(8) 

because not only did the trial court err in mischaracterizing the JagWire 's 

status, it delayed a final ruling on that question of law, allowing the 

District to offer testimony on a legally erroneous dr;fense to the jury. The 

trial court reserved ruling on the motions in limine regarding open forum, 

allowed testimony as to the law and legal conclusions, and then declined 

to give the student victims' curative jury instructions. 9 The student 

victims sought to prevent the District from introducing evidence and 

argument that the JagWire was a so-called "open forum" so that, under the 

First Amendment, the District could not stop publication of the students' 

sexual details. CP 235-49. Because that motion was denied, the District 

was allowed to present evidence that any prior review or restraint of 

speech in the Jag Tire, a school-sponsored newspaper offered as 

curriculum, would have been a violation of students' First Amendment 

rights. The District was allowed to tell the j my that any oversight of the 

9 The trial court's Instruction Number 20 did not reference forum at all, but 
began with a statement that student journalists have First Amendment rights, followed by 
a statement describing the legal standard for a non-public forum, contrary to the court's 
own ruling. RP 2548; CP 606. 
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students who published personal sexual details about other students would 

have violated the Constitution. That was error. 

(a) The Trial Court Allowed Testimony that the District 
Was Constitutionally Prohibited from Stopping 
Publication of Students' Sexual Information 

Witnesses are not permitted to give testimony about the law (or 

law mixed with fact). Orion Corp. v. State, 103 Wn.2d441 , 461,693 P.2d 

1369 (1985); Charlton v. Day Island Marina, Inc., 46 Wn. App. 784, 732 

P.2d 1008 (1987); see also ER 704; 5B Wash. Prac., Evidence Law and 

Practice § 704.7 (5th ed.); ER 401-402 (evidence irrelevant and 

inadmissible unless it has a tendency to prove or disprove a/act). It is the 

role of the Court to determine the law and to instruct the jury accordingly. 

Keller v. City a/Spokane, 146 Wn.2d 237,251,44 P.3d 845 (2002); Wash. 

Const. art. IV § 16 (Judges "shall declare the law"). Thus, expert and lay 

witnesses alike are prohibited from testifying regarding what the law is, 

what they believe it to be, or what they think it should be. Cf Bell v. State, 

147 Wn.2d 166, 180, 52 PJd 503 (2002); Orion Corp., 103 Wn.2d at 461. 

A witness cannot be allowed to give an opinion on a 
question of law .... In order to justify having courts resolve 
disputes between litigants, it must be posited as an a priori 
assumption that there is one, but only one, legal answer for 
every cognizable dispute. There being only one applicable 
legal rule for each dispute or issue, it requires only one 
spokesman of the law, who of course is the judge .... To 
allow anyone other than the judge to state the law would 
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violate the basic concept... and it would intolerably 
confound the jury to have it stated differently . 

Specht v. Jensen, 853 F.2d 805, 807, cert. denied, 488 U.S. 1008 (10th 

Cir. 1988) (quoting Stoebuck, Opinions on Ultimate Facts: Status, Trends, 

and a Note of Caution, 41 Den.L.CenU. 226, 237 (1964)). 

ER 704 bars a witness from testifying to legal conclusions. State v. 

Olmedo, 112 Wn. App. 525,49 P.3d 960 (2002); see also, Hyatt v. Sellen 

Constr. Co., Inc., 40 Wn. App. 893, 899, 700 P.2d 1164 (1985); Everett v. 

Diamond, 30 V/n. App. 787, 791-92, 638 P.2d 605 (1981). Improper legal 

conclusions include testimony that a particular law applies to the case, or 

testimony that the defendant's conduct complied with or violated a 

particular law. Hyatt, 40 Wn. App. at 899, 700 P.2d 1164. Furthermore, 

"[ e]xperts may not offer opinions of law in the guise of expert testimony." 

Stenger v. State, 104 Wn. App. 393,407, 16 P.3d 655, review denied, 144 

Wn.2d 1006,29 P.3d 719 (2001). 

Under the rule, reference in this case by the District's counsel and 

its witnesses to the Constitution and the First Amendment should have 

been excluded. See Peterson v. City of Plymouth, 60 F.3d 469, 475 (8th 

Cir. 1995) (reversing and remanding for new trial where trial court 

admitted impermissible legal testimony that defendant officers' conduct 

comported with the "standards under the Fourth Amendment"). 
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Our Supreme Court i '1 :ssed this issue in Bell, 147 c;C:,'n.2d 166. 

Bell was a rape victim who sued the Department of Corrections for failing 

to properly supervise a rapist, Scherf. Id. at 1 hq .At trial, the court 

permitted a former member of the Indeterminate Sentence Review Board 

(ISRB), David Carlson, to "counter Bell's suggestions that Scherfs parole 

would have been revoked but for DOC's inadequate supervision[T !d. at 

172. Carlson "testified about the decision-making process at revocation 

hearings" and "stated an alleged parole violation must be established with 

an 85 to 90 percent certainty before the ISRB would take action." Id. at 

173. "Bell objected and moved to strike, noting that not only was 

Carlson's opinion testimony an incorrect statement of the law but since the 

matter was a question of law, opinion testimony would be impermissible." 

Id. "The court granted the motion in part, but nevertheless allowed 

Carlson to testify as to his understanding of the applicable standard of 

proof." Id. 

On appeal, the Court held that the trial court had properly sustained 

the first objection, but that it had erred in allowing "Carlson to testify as to 

his understanding of the applicable standard of proof." Id. at 179. 

It matters little if the opinion is stated vaguely or clearly; if 
it refers to a legal issue within the court's purview, it is 
inadmissible. We disagree with the Court of Appeals' 
reasoning that the impact of this ambiguity "was lessened 
by the testimony of another former board member 
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Katherine Bail, who clearly stated the standard of proof 
was preponderance of the evidence." rd. The impact of 
improper opinion testimony on a legal issue is not cured 
by opinion testimony of another witness on the same legal 
issue. Two wrongs do not make a right. 

Id. at 180. Taken together, Bell and the other cases discussing the 

inadmissibility of legal testimony stand for the proposition that a witness 

may not testify about the law or about their "understanding" of the law. 

Despite evidence provided in advance of the trial that the JagWire 

was a non-public forum, the trial court reserved ruling the student victims' 

motion in limine to prevent the District from presenting its defense that the 

JagWire was an "open forum" that was not subject to prior review or 

restraint by the District. CP 456-64. However, the trial court did rule that 

testimony as to legal conclusions would be prohibited. CP 458, 463. 

The trial court then permitted the District to violate that very ruling 

as the District regaled the jury with misinformation, arguing that the 

District' s act of publishing students' personal sexual histories and details 

was compelled by the First Amendment. RP 265, 273-74, 428, 479, 528, 

604, 660, 667-68, 671 , 738, 743, 803, 818, 848-49, 853, 1218-25, 1250, 

1267, 1515, 1537, 1554, 1560, 1567,2075,2093,2101,2150,2162,2185, 

2206, 2246. It was the central theme of the District's defense. Id.; RP 

254-56, 261, 263-67. The District's counsel, lay witnesses, and expert 

witnesses alike repeatedly referred to the article disclosing students' 
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sexual histories and status as "protected speech" or "protected 

expression," and claimed that only "unprotected speech" could be 

restrained in an "open forum." RP 743,803, 853, 862, 1218,2169, 2243. 

One juror questioned Smyth on that topic, asking if the "pull quotes" were 

"protected speech." Smyth answered "yes." RP 862. 

At one point during testimony, the District entered into a 

discussion with a witness about open forum, the First Amendment, and 

Tinker: 

Q. Do you know whether or not open forum IS 

constitutionally protected? 

A. I know there is a Supreme Court case and I don't 
remember exactly its [sic] Hazelwood-

Q. No, it's Tinker v. Des Moines. 

A. Tinker - yeah. I'm familiar with it, but I don't 
know the letter of the case but, you know, it has 
been brought up in journalism classes in the past. 

Q. And you're aware that under the Constitution, open 
forum is constitutionally protected? 

MR. ROBERTS: Objection. Excuse me, objection 
your honor. This is a motion in limine and we' re 
getting into the law now. 

RP 1554-55. After a sidebar, the trial court allowed this line of inquiry. 

The trial court explained later that the sidebar ruling had prohibited 

references to case law or Tinker, RP 1566, but the trial court did not strike 
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the question and a k the jury to disregard them. The court also 

overruled the student victims' objection that witnesses should not be 

opining on whether "open forum" is "constitutionally protected." RP 

1566. 

Because the trial court did not conduct the proper forum analysis 

prior to trial, the District was allowed to present "evidence" regarding both 

the legal definition and existence of "open forum" at Emerald Ridge. Had 

the trial court correctly ruled in advance of trial that the JagWire was a 

non-public forum, the student victims might have received a fair trial. The 

District's repeated suggestion that the JagWire was a "constitutionally 

protected open forum" was highly misleading to the jury and incorrect as a 

matter of law. When the trial court ruled post-trial that the JagWire was a 

'"limited public forum" (which was also incorrect), RP 2427, the damage 

was done. The trial court erred in concluding that the District could 

present facts and argument to the jury that the JagWire was an "open 

forum" and that the First Amendment prohibited the District from 

stopping publication of student sexual histories and details. 

(b) The Jury's Decision Was Tainted by the Trial 
COUli's Decision Permitting an Enoneous Legal 
Conclusion in Testimony and Argument to the Jury 

The student victims anticipate the District may argue the trial 

court's actions were harmless error. When a trial court admits legally 
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inadmissible evidt :asonably probable that evidence affected 

the outcome of the trial, such error is prejudicial and a n·;w trial is 

necessary. Dickerson, 62 Wn. App. at 433-34;10 Smith v. Ernst Hardware 

Co., 61 Wn.2d 75,377 P.2d 258 (1962). 

It is prejudicial error for the jury to consider critical evidence that 

the court either has not admitted or has been stricken. State v. Balisok. 

123 Wn.2d 114, 118, 866 P.2d 631 (1994); Magana v. Jf."·undai Motor 

Am., 123 Wn. App. 306, 315, 94 P.3d 987, 992 (2004). This Court's 

decision in Magana is particularly apt. There, the trial comi in Clark 

County sustained an objection by the defense to the plaintiffs' alternate 

theory of liability is a product liability case, the lack of integrated seat belt 

design. Despite its own ruling, the court allowed evidence from an expert 

to be admitted on the integrated seat belt design issue. The court then 

declined to instruct the jury that it had ruled the alternate integrated seat 

belt design theory was not properly before the jury. The jury returned a 

verdict in favor of the plaintiff for over $8 million. On appeal, this Court 

reversed the judgment on the verdict of the jury, noting that it was error 

10 In Dickerson. a bar patron who was injured in an altercation with another 
patron sued the bar for nc~ligent overservice. Dickerson, C \" \pp. at 427. The bar 
sought to introduce evidence that the plaintiff had slapped his girlfriend in the past as 
evidence of whether the plaintiff had slapped his opponent before the altercation. Id at 
429. The trial court denied the plaintiffs motion in limine to exclude the slapping 
evidence. The entire testimony consisted of one brief excbange dwing the trial. ld 
However, the Court of Appeals concluded that even this small amount of pl"l~iudicial 
evidence was enough to. warrant a new trial for the plaintiff. Id at 434. 
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for a jury to consider evidence that the court : 

stricken. 123 Wn. App. at 315. Such an error by the trial court was not 

hannless. Id. at 316-18. Just as it was prejudicial error for a jury to 

consider evidence on a theory that was not properly before it in Magana, it 

was prejudicial error for the jury here to consider evidence on a defense 

unavailable to the District as a matter oflaw. 

The feeling of prejudice engendered in the minds of the jury here 

prevented the student victims from having a fair trial. This was not an 

instance of hannless error but a pervasive pattern of District conduct. The 

central theme of the District's defense was predicated upon a false legal 

premise: that the District was constitutionally prohibited from restraining 

or reviewing the publication of students' sexual histories and information. 

The District featured the argument in its opening statement, and with 

virtually every witness it examined and cross-examine( uring the trial. 

The jury was led to believe not only that the District's h:!';is were legally 

tied by the First Amendment before the incident at issue, but that the 

student victims hanned both the school and the newspaper because the 

lawsuit forced the District to take away students' First Amendment rights. 

Juror questions indicated that the prejudice was severe. One juror 

asked Apostle, "Am I understanding the JagWire is not endorsed by the 

District due to it being an open forum?" After Apostle answered that the 
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District was "not necessarily an endorser of the kinds of topics [the 

students] select," the juror asked, "Would this make the publication 

exempt from the review option expressed in the handbook and 3220 (the 

District's written policy]?" Apostle indicated that the publication was 

exempt. RP 433. Another juror asked Smyth if the paper contained a 

"disclaimer" that the content was not endorsed by the school or the 

District." RP 530. A juror asked Smyth if the "pull quotes" (the 

highlighted statements that this or that student had had oral sex or sex) 

were "unprotected speech." Smyth indicated that the particular quotes at 

issue were protected. RP 862. Another juror asked Lissit, "In an open 

forum process, who do you recommend have [sic] the final decision to 

print if no prior review is practiced?" RP 1267. A juror asked Bates, 

" ... why not drop the suit after gaining knowledge that the District created 

3320-R to review future paper issues before print?" RP 1490. One juror 

questioned Smyth on that topic, asking if the "pull quotes" were 

"protected speech." Smyth answered yes. RP 862. 

The District's witnesses stated that the JagWire was an "open 

forum," which is a legal conclusion. RP 2146. They also testified that 

under the open forum regime, the First Amendment prohibited any prior 

review or restraint of the JagWire. RP 2180. This is also a conclusion of 

law, and an incorrect one. These conclusions went to the heart of the 
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District's defense: ·ct was not liable because it was bound by 

law to allow its students to publish the personal sexual histories of fellow 

students. Not only se legal conclusions inadmissible as expert 

testimony, they did not accurately state the law applicable to the District. 

The trial court's legal error regarding forum analysis allowed an 

improper legal defense to penneatc the trial and confuse the jury. This 

error affected the outcome of the trial and was prejudicial. A new trial is 

warranted. 

(5) A New Trial Is Warranted Under CR 59(a)(7) Because 
Counsel for the District Misrepresented the Law and the 
Evidence and Inflamed the Passion and Prejudice of the 
,fury 

A new trial may be granted based on the prejudicial misconduct of 

counsel if the movant establishes "that the conduct complained of 

constitutes misconduct (and not mere aggressive advocacy) ~nd that the 

misconduct is prejudicial in the context of the entire record." CR 59(a)(7); 

"1luminum Campa. iF of 'ica, 140 Wn.2d at 539. Misconduct of 

counsel includes misstatements regarding the law, improper argument and 

comment, and violations of pretrial orders. Id. A new trial is warranted 

where defense counsel introduced evidence prohibited by an order in 

limine, even if no open objection is made during trial. Osborn v. Lake 

Washington School Dist. No. 414, 1 Wn. App. 534, 462 P.2d 966 (1969). 
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In closing arguments, counsel may only addr ~ .1 "upon the 

evidence and the law as contained in the court's instructions." CR 51(g). 

(a) Public Forum Argument 

The trial court ruled in limine that the District would "not be 

allowed to offer lay testimony regarding the law of "open/public forum" 

or on any other legal issue in this case." CP 458. The trial Comi also 

entered an order in limine "precluding experts from making any legal 

conclusions." CP 463. 

Nevertheless, throughout pretrial motions, opemng statements, 

witness questioning, trial colloquy, and post-trial proceedings, the 

District's counsel insisted to the trial court that the JagWire was operated 

as an "open forum" as a matter of law and fact, and that under that regime, 

the District was prohibit;.;d from prior restraint or review of the newspaper. 

CP 14-34, 186-202; RP 265, 273-74, 428, 479, 528, 604, 660, 667-68, 

671,738,743,803,818.848-49,853,1182,1218-25, 1250, 1267, 1515, 

1537, 1554, 1567,2075,2093,2101,2150,2162,2185,2206, 2246. The 

trial court's continued confusion about the concept, engendered by the 

District's counsel, allowed the District to present evidence, including 

expert testimony, that the JagWire was an "open forum" and that the 

District was powerless under the Constitution to stop publication of 

students' sexual histories. Jd..: RP 72,184-86,2150. 
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However, ; . .; L ".: 1 colloquy about 01 1, the trial 

court pressed the District's counsel regarding the legal ~;;st for determining 

open forum. For the first time in the case, and contrary to all of the 

previous argument, counsel stated that "open forum" was synonymous 

with "public forum" as described in Tinker. RP 2397. Counsel went on to 

state that the United States Supreme Court declared the forum in 

Hazelwood to be a "limited open forum," which is contrary to Hazelwood. 

Id.; Hazelwood, 484 U.S. at 269-70 (school newspaper was a non-public 

forum, "limited open forum" not discussed). Struggling to understand 

counsel's argument, the trial court inquired as to what case stated the 

factors for determining an open forum. RP 2401. The District's counsel 

responded, "That's a problem because it's a public forum. I think the best 

that you're going to get is what experts testified on the stand they 

considered to be open forum." Id. Then, in response to further questions, 

Counsel stated tha'. "I' forum" may be better than "open forum" and 

then said that in a limited public forum the school could restrict based on 

legitimate pedagogical concerns. RP at 2409. This is also incorrect; as 

discussed supra, a "limited public forum" is legally no different from a 

public forum and is subject to strict scrutiny. Perry, 460 U.S. at 45-46. 

"Legitimate pedagogical concerns" is not the standard applied to a limited 
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public forum; it is the Hazelwood non-public forum language. 

Hazelwood, 484 U.S. at 273 n.7. 

Thus, after arguing repeatedly and extensively to the trial court and 

the jury that the JagWire was an "open forum" as a matter of law, and 

putting on expert witnesses regarding the legal definition of open forum 

and its application to the District's action, counsel finally conceded that he 

was not even sure "open forum" was the right term. RP 2409. Counsel 

also misrepresented Hazelwood repeatedly, suggesting that the newspaper 

in that case was held to be a limited public forum, which it was not. The 

trial court ultimately ruled that the JagWire was a limited open forum 

based on misunderstanding of Hazelwood. RP 2327-28. The District's 

counsel misrepresented the law, confusing the court and the jury, 

depriving Bates of a fair trial. 

The District' s counsel also repeatedly suggested that Emerald 

Ridge was a First Amendment utopia destroyed by the student victims' 

lawsuit, and deceptively lamented that the suit forced the District to 

abandon First Amendment principles for censorship. RP 266, 501, 853-

54,2 146. 11 

II For example, counsel for the District had this exchange with Smyth: 

Q. [Mr. Austin]: 
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The District's counsel cross-examined tht ' , .. ' .s' expert, 

about why he did not "like" open forums, saying " ... \ . hat bothers you is 

that students are given the absolute right to use their First Amendment 

Rights under the U.S. Constitution, isn't that correct?" RP 1218. 

Objections to this line of questioning were overruled. RP 1219. In 

closing, counsel reiterated this thcme by saying that the student victims 

"want to take the First Amendment right away from all students." RP 

2744. Counsel also argued that "legitimate educational concerns" meant 

that the District could only restrain "unprotected speech," which is a First 

Amendment term of art. RP 2732. 

Persistent illlproper questioning of witnesses constitutes 

misconduct of counsel and such misconduct is prejudicial error. State v. 

Simmons, 59 Wn.2d 381, 384-87, 368 P.2d 378 (1962). Such misconduct 

is present even where the trial court generally sustains objections to the 

questions. The District's counsel was fully aware that the court had not 

A. [Mr. Smyth]: 

Q: 

A: 

RP 853. 
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ruled definitely on the issue of open forum but he nevertl' , .!rsisted in 

pressing the issue to the jury. It was misconduct for him to do so. 

lt was also flagrant misconduct for counsel to argue in closing that 

the student victims were trying to "take the First Amendment right away" 

from students, or that Policy 3220 only allowed the District to restrain 

"unprotected speech." Counsel had lost the "open forum" argument; the 

jury instructions stated that the District could restrain student speech based 

on legitimate pedagogical concerns. Therefore, suggestions that the First 

Amendment rights of Emerald Ridge students had been altered by the 

lawsuit, or that the District could not restrain some speech that would 

normally be First Amendment protected, were factually and legally false. 

(b) Statement of Damages 

The District's counsel also committed misconduct by abusive 

misuse of the student victims' statement of damages mandated under 

RCW 4.28.360. Counsel used the procedural statement to suggest that 

Bates was demanding excessive damages from the District due to avarice. 

Arguments contending that parties arc avaricious or parsimonious, 

or generally bearing on a party's ability to pay, constitute misconduct. For 

example, "golden "", .. 2-:" ..... e._:L.:..lts, wherein counsel tells the jury to put 
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themselves in the sho lient, are not p. mitted. 12 Golden rule 

arguments are forbidden is because they are a:· _ .J~'peal to the 

personal passion and prejudice of a jury: "Such an argument is improper 

because it encourages the jury to depart from neutrality and to decide the 

case on the basis of personal interest and bias rather than on the evidence." 

Adkins, 110 Wn.2d at 139. Whether a plaintiff recovers, and in what 

amount, or whether a defendant prevails, are questions the jury must 

resolve solely on the evidence and the law, and not on the basis of appeals 

to sympathy, passion or prejudice. Id. 

More directly, in Day v. Goodwin, 3 Wn. App. 940,478 P.2d 774 

(1970), review denied, 79 Wn.2d 1001 (1971), defense counsel in a 

wrongful death action asserted to the jury in closing that the case was an 

attempt by the decedent's mother to get on "Easy Street" and that she was 

trying to benefit from the death of her child. The court held such 

argument to be misconduct. Similarly, Washington law is clear that 

efforts to speak to the financial resources of a party are forbidden. It is 

"well established" that in personal injury cases the fact that the defendant 

carries liability insurance is entirely immaterial,and the deliberate or 

12 Generally, reference by counsel to the "golden rule" per se, or allusions to the 
rule such as "urging the jurors to place themselves in the position of one of the parties to 
the litigation, or to grant a party the recovery they would wish themselves if they were in 
the same position" constitutes an improper "golden rule'" argument. Adkins v. Aluminllm 
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mton injection 'ter into the case b~ ~ 1 • J ~ r-(' ~ 'ound for 

reversal. King v. 51 3 Wn.2d 115, 118,260 P.2d 351, 352 (1953). 

Defense counsel may not rder to the fact that a judgment against a 

government will be bome by the jurors as taxpayers. Sa/eco Insurance v. 

JMG. Restaurants, 37 Wn. App. 1,680 P.2d 409 (1984). 

The District's counsel's use of the student victims' statement of 

dlmages was unabashedly an effort to paint those students as avaricious 

money seekers who did not care that their greed destroyed the First 

Amendment rights of other students. This tactic was condemned by the 

Day court: "A case should be argued upon the facts without an appeal to 

prejudice." Day, 3 Wn. App. at 944 (quoting Pederson v. Dumouchel, 72 

Wn.2d 73,84,431 P.2d 973,980 (1967)). 

Under Washington law, a plaintiff is prohibited from pleading a 

dollar figure for damages in tho . )mplaint. RCW 1 '"'~.360. However, if a 

d.:fendant demanc~ ~':_ment of damages from the plaintiff, the plaintiff 

must comply. Id. 13 The statute is procedural, not substantive. Id. at 269. 

Co. of Am., 110 Wn.2d 128, 139, 750 P.2d 1257, 1264 (1988) clarified on denial of 
reconsideration, 756 P.2d 142 (1988). 

13 This procedure was adopted in 1975, apparently in response to problems in 
the medical profession caused by plaintiffs filing medical malpractice claims for 
"astronomical damages." McNeal v. Allen, 95 Wn.2d 265,268, 621 P.2d 1285 (1980). 
The legislative history of RCW 4.28.360 establishes that plaintiffs were forbidden from 
stating general damages in their tort complaints because such statements were often 
inaccurate and designed to prejudice and influence juries against defendants. The 
Legislature was concerned about plaintiffs whu were filing complaints with 
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Plaintiffs are not required to certify a statement of damages, and it is not 

binding at trial. RCW 4.28.360. The statement of damages was designed 

to be a countermeasure to the prohibition of ad damnum damage pleadings 

in complaints. That statement was not meant to be a tool for aggressive 

defense counsel to brand plaintiffs ' claims before the jury. 

Having thus been the beneficiary of the Legislature's protection 

under RCW 4.28 .360, the District used the statute to inflame the jury 

against the student victims. The District invoked its right to receive a 

statement of damages under RCW 4.28.360; the student victims' counsel 

submitted responses on their behalf. CP 684-706. The student victims' 

statement explicitly stated that "General damages fall within the exclusive 

province of the jury." It then went on to generally describe the injuries 

and stated that "in similar cases involving public ridicule, juries have 

awarded general damages in the $2 million to $4 million range. An award 

within this range would be appropriate in this case." CP 685. This was a 

legal analysis based on case comparisons. Nowhere in the statement was 

there any declaration that the students were demanding two to four million 

"astronomical" damage requests. See Appendix. Such complaints were, in the words of 
the Legislature, "puffery" that would be reported in the news media and could harm the 
reputation of medical providers. The Select Committee on medical malpractice explained 
that, "Since pain and suffering damages have no readily discernible limits, plaintiffs often 
ask for huge dollar amounts in their complaints. Health care providers are concerned 
about the publicity given these requests and their influence on j uries." If defendants 
needed notice of damages for insurance or other purposes, they could request a statement 
of damages from the plaintiffs. 
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dollars. Nowhere did the statement declare or imply that the student 

victims were requesting this amount of damages in settlement or at trial. 

After the trial court denied the student victims' motion in limine to 

exclude the statements of damages, the District's counsel at the trial 

brandished the statements in front of each plaintiff, asking why each 

plaintiff was "asking" for two to four million dollars from the District. RP 

965, 1116, 1366, 1476. The students were confused, because they had 

never "asked" for those sums. The only amounts they had ever asked for 

were during settlement negotiations, which they could not disclose under 

ER 408. The statement of damages clearly said that damages "were 

within the province of the jury." CP 684-706. Also, the plaintiffs did not 

draft or sign the statements of damages, which were procedural 

documents. Id.; RP 965, 1116, 1366, 1476. Yet District's counsel 

behaved as if the various plaintiffs were trying to be evasive or deny 

previous demands that never existed. Id. During opening statements, the 

District' s counsel stated that "we've got a statement of damages against 

the School District from these plaintiffs of between 16 and 

$32,000,000.00. This is serious, folks." RP 261. 

Jurors were misled and inflamed by this conduct. One juror asked 

Kevin Weeks, "You had no knowledge of the statement of damages before 

today?" CP 467. Another juror asked Higgins ' father, "To your 
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knowledge, did your wife and (or) Daughter know the dollar figure of the 

damages prior to coming to this court? Did you ever discuss the damages 

amount with anyone prior to coming to this Court?" CP 528. Another 

juror asked him, "The school district changed there [sic] policy ... your 

family doesn't feel like that's enough? A settlement would fix the hurt?" 

CP 529. Another juror asked him "You stated that you hadn't seen the 

statement of damages before the trial. Had your lawyers told you what 

dollar amount you could sue for, or did you find out during the trial?" CP 

530. Another juror commented post-trial that "the original damages were 

to be in the 2-4M range per plaintiff and was lowered to 500k-I.5M in 

closing." CP 708 (emphasis added). 

The District's counsel used RCW 4.28.360 as a sword and a shield. 

The District received the benefit of RCW 4.28.360 and avoided bad press 

and a prejudiced jury. Counsel then proceeded to use the statement of 

damages deceptively to inflame the jury to the District's own benefit. 

This was flagrant abuse of the statute and amounts to misconduct. 

Counsel's misconduct, both regarding the open forum 

misrepresentation and the statement of damages, prejudiced the outcome, 

as reflected in the jury questions, supra. The District's counsel essentially 

argued: "Do not find in favor of the plaintiffs because they are selfish and 

greedy. They have destroyed the First Amendment rights of other students 
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because of their avarice, ~ "y do not deserv· ' , 1 ~d." The 

jury was left with the impression that (1) the District was prohibited by the 

First Amendment to stop publication of student Sf ual histories, and (2) 

the student victims' greed forced the District to take away its students' 

First Amendment rights. Counsel inflamed and confused the jury, and 

denied the student victims a fair trial. 

(6) A l~:w Trial Is Warranted Under CR 59(a)(1) and (9) 
Because Pervasive Misinformation. False Testimony as to 
Legal Conclusions, and Other Errors Were Irregular and 
Denied the Student Victims Substantial Justice 

Under CR 59(a)(1) a new trial may also be granted on the basis of 

irregularity in the proceedings. Cumulative remarks on immaterial matters 

are an irregularity in the proceedings. Storey v. Storey, 21 Wn. App. 370, 

374,585 P.2d 183 (1978), review denied, 91 Wn.2d 1017 (1979). If they 

are sufficiently pervasive, they can prejudice the outcome, even with 

curative instructions. Id. Under CR 59(a)(9), a new trial is warranted if 

substantial justice has not been done. 

In Storey, one party made a series of immaterial and prejudicial 

remarks on the stand. Id. at 374. Despite numerous sustained objections, 

orders to strike, and admonishments from the judge, the cumulative impact 

of the statcmcnts was found to be prejudicial and incurable. Id. 
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Here, the problem was even more pervasive than in Storey. The 

District was permitted to mount a defense that was unsupported in law or 

fact, based on a false premise. That premise, if believed, negated the 

student victims' claims as a matter of law. The jury was repeatedly told, 

and apparently believed, that the District was constitutionally prohibited 

from doing what the student victims claimed it should have done. Only at 

the end did the court rule as a matter of law that the District's defense was 

legally invalid. Then, the court offered an inadequate jury instruction. 

A new trial is warranted here. Falsehoods, confusion, and 

testimony as to conclusions of law and damages, pervaded the trial and 

prejudiced the outcome. Irregularities abounded, and substantial justice 

has not been done. 

F. CONCLUSION 

The trial court erred in failing to rule as a matter of law that the 

JagWire was not a public forum. The court compounded this error by not 

giving curative instructions on the forum question once it concluded that 

the student newspaper was not a public forum. It allowed evidence from 

lay and expert witnesses on the First Amendment and argument from the 

District's counsel that the JagWire was a public forum to come before the 

jury. The court further permitted the District's counsel to misuse the 
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student victims ' statement of damages in argument. The student victims 

were deprived of a fair trial. 

This Court should reverse the trial court's judgment and remand 

the case for a new trial. Costs on appeal should be awarded to appellants. 

DATED this~\lay of January, 2011. 
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APPENDIX 



CR 59(a). Grounds for New Trial or 
Reconsideration. On the motion of the party 
aggrieved, a verdict may be vacated and a new trial 
granted to all or any of the parties, and on all 
issues, or on some of the issues when such issues 
are clearly and fairly separable and distinct, or any 
other decision or order may be vacated and 
reconsideration granted. Such motion may be 
granted for any one of the following causes 
materially affecting the substantial rights of such 
parties: 

(1) Irregularity in the proceedings of the court, jury 
or adverse party, or any order of the court, or abuse 
of discretion, by which such party was prevented 
from having a fair trial; 

(2) Misconduct of prevailing party or jury; .. . 

(8) Error in law occurring at the trial and objected 
to at the time by the party making the application; 
or 

(9) That substantial justice has not been done. 



Student journalist., ... viS~Ss a First .n.u,,,,uJrnent rigm .. .:> freedom of speech and pl~S. 

Educators do not offend the First Amendment by exercising editorial control over the style and 

content of stud"';il! speech in school-sponsored student ne"papers so long as their actions at,; 

reasonably related to legitimate educational concerns. 
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_ Ii> • fa. 

INSTRUCTION NO. 27 

Students in public schools are not entitled to engage in speech which school authorities 

have reason to believe will sub!ntially interfere with the work of the school or impinge upon 

the rights of other students. 

Educators do not offend the First Amendment by exercising editorial control over the 

styie and content of student speech in school-sponsored student newspapers so long as their 

actions are reasonably related to legitimate educational concerns. School officials need not 

tolerate speech that is vulgar or lewd, that invades the privacy of others, th$lt interferes with the 

rights of other students, or that is otherwise inconsistent with the school's basic educational 

mlss10n. 

Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 509, 89 S.Ct. 

733,21 L.Ed.2d 731 (1969), Berhe! Schoo! Dis!. No. 403 v. Fraser, 478 U.S. 675,685,106 S.O. 

3159,92 L.Ed.2d 549 (1986); Hazelwood School Dis!. 1'. Kuhlmeier,484 U.S. 260, 266, 108 

S.Ct. 562, 98 L.Ed.2d 592 (1988). 
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nd influence 
The media and pop culture may be changing the values of today's teenager 

11 KRISTUI STUNBEEKE 
uronH 

1n the early daY' of t.t.vlslon. It ... ;r, cDruld.rt<l 
highly rn)' ror J coup", Ix> bo S~n lying tn bod :ogother, 
no "'otto, what their marital notus _ . On t ho 1950, 
show' LoY! LUI:y." moin ch. ",tW Lucy and h., , .. I-tlf. 
and ~1.<tiJion hlnb811d. O.~ Arnlll. W~r! portrayed to 1>0. 
sltopiny in '@pa .. te beds. Allo. tho~n h ... thollett, ga,'! 
btrth ti> a child, the won! "p"'gnant" wu not ~IloWl!d 10 
bo used. 

llow. in the 21st contury. t •• n t.te"~on shows hInt 
~.lvity It un rnorried toens ""I\ng ~. IoIagazlnu hud­
Unos say, -WayJ to 1" ..... your mi n In bod." ~s!d.ntl.1 
"'" sandals show up ."",' ."'Y """"stand. fuk Q child 
Dr toon about tht Int'!( war ond thO)' gIv! a bt.nk ,1>"", 
,," thorn &.bout ~rls Hllbln', ... upe ,nd th.y RM you 
J !uU synopsis. 

l'ollrr!:$ may uk tno"".lYes. - How hu It gotton '0 

hid'?'" Thl a"twlU h 8XpO'$ utt!.. Wh'fther positive. nl!gltlve 

""-l 
en 

or InForm.ti.nIL tDpit!l lil<a oral,,,,, h ..... b"",me rampant 
in the media and ""'ny tum h ..... IoUen Iffldor Its 'pelL 

In ~OOS, an artid. by tho I'hshingtan Po.t f1!vul!d 
thot ""or 50 ~nt.F !:HItS • • ges 15-19, hM u.g.~d 
In .~I 'e><. The! art:id •• t.o rtJl!d that neorly or.t in feU! 

take .11 mIIlSU'!5 to provide protectlon advice .nd STU 
w.min9s, tho me", pr.,.o<o or s!!ICUal IhtlN!s is still 
m.ilable lor young I.e!ns. Some teen magazine! dr1w in 
madofl .""" )'Dunger thin 12 ... "" IJ< ""'" being to ... 
m",tty ~osed In .rtldes. a<Mel! column, and questloM 

t ... m who .re abstinent from st:xuot 
IntI!rtou". hove participated in "",I 
' .... An IrtiCt. in U5I\ rodlY clearly 
ir. .. m thot too/U _ ",,";ng col =­
os a more tHII21 ,,,,,,,at act. whlla tt..~ 

SEXUAL CONTENT APPEARS 

IN 64 PERCENT OF ALL TELE-

.. ganl;ng oral' .... 

p.,...m b.lievt it to b. !110C1\ Intlm,bl VISION PROGRAMS. 

Arid. from the news and 
m.~nt$, Itx and ora\sOl( 
.Iso appear abundantly In 
muvlu. tel.tvIs1on and mu­
sit vi~O$. The OIVaolfAtion 
"COlnmon S.nfl M.",," ~ tfl.n Int.~ 90""",. Jt1l'gnancyi, 

not 3 rhk In insQnw Dr 't\latlD (01::11 sex performed on 
s male) Dr nmnfltngu. (Oflt sU porfonnt!d un • le"",le), 
.n o~ risks Involving dl,u,. or emotion.l limnDii all 
d~9·nl.d. 

It Is pOlSibl. that tiro ris, of sexual rer. ... nces In til! 
me<lia has lant to tho tin of . ltemalh • ..,.".1 p",ctices. 
Though m.gulnu ,uch If "5rvonnr.n" and "to,..,oGIRU" 

leased I ,rudy on media exp!1SU~ i~ tuns, which rl!Vnted 
th,t sex ... l contont 'pp .. " In 64 percent of IU t.~ion 
proglll"". and only 15 pe'"nt of these programs include 
mossag., abe"t ~Ih soc" as STlls or ~"9n.ndts. It .ls. 
sbttd that ·On aYer1gl!. musit videes contain 93 sexual 
,itmtions per hour, Including 11 'h.In!tor!' Jrtnes dtpict" 
iog bo~.vlor ,uch as Into«Dur,," Ind otll ,.,..-

Shows StIch I. "S"" . nd the t lty- advml •• sex as 
WU3~ fun and t ompltte\)' riso-flu. Though Inbnded 
Qenmlly for adulll, ma~ palentl 111 abUvfollS In tho 
generat ~. of theIr dtlld~n', shu .... and the Pl~bty 
...... 1 <=tent. 

In the past 10 )UB. oral ,e>t h • .• also beoome • Ix>pl< 
of mtfcnll disOJu'on duC! to ttll! (linton SCl"d3~ in 1.995. 
WI1eI1 tho modla acqul ... d no .. , In 1lI98 of p~d.nt aill 
(\inton ",arlving 01::11_ fro .. Whi~ HOIIS.lm"", Monica 
l~sI<y, .~umenb a<VH u to whither oral ''''' CDuld 
bo glruldored " .. , cull momn,.- Ho".,..,..lt , ..,,.,.d t hot 
~hS'-iY wu alJno1t g(cfHi.d ;aft~r the sand'l - , hili: 
beGllme a "'presentattve lor Jenny tnlig dletfng progr1m, 
homd a reali1;y show ClUed "/\r. rer5onallty" lind It­
trmp~ to dulgn ner "wn Un! of handbagf. 

A s<.&nd.l also ~roS! in Z006, IlIVIJlving R&S singer 
lie-Yo, cell p~ vldto fl>obI~ Wl, Irand Onlx> the In · 
tvn.t Invd.ving • bIoc\up dan"" of thl singe, gMng hlm 
01::11 sex. When ruman aim. out that ,hE was fl",d, Il&-Yo 

admitted to the $mill oct but mid tiro p..,.s, "WIry ,""uld 
she get R~d? She', on. of my donctrs. She', also. good 
rneml of mlne.- Iu I rot! model .nd Idol of !I!.n" ,*Yo 

hili sot an tooImpl. Df enu.l 0111-. 
0",1 _ has . !so .pp .... d In til. n....! lpdu~fl/. 

Iii 
iii 
ill 
tfl 

Though It i, dn'lfled lIS • "autlorq'Y til .. " Pout IWdifu' . 
to .. Novel "Rolnbow Part)" """',., tho dolot" of por- '"'" 
ti .. during "hid> glrb don yorl"". <:olofS of Upltick and ". 
perform Of1t n". u",rrilJ ... 91"'''' 11M! boys • ,..tnbo", Dr N 
rings .round thei' penis= In !I>e m<1 of lire """"'- ftc. ~l 
gin th..,...mg u.. ""rt)' ~r", gono"b ... n~ PO 0'" .' 

..nnels he, gl~. Though th ... Iyp .. of ..-db influ-..s N 
tim deter ,,,,,,,,lam l uth .. onrl ~ tI10y . Iso h....., til. CS1 
ablUI:y of planti ng Idw in ~o\eJcetlt •• Inds. "'" 

An artlcl. frtrm Guttmm .. Inrli~ !iy lit> Romu t:Si 
statl!!, "{Adolescent health p,of .. slonalsj smfS th.t 
tu<:hm and p, .. nts nood to do • botl1!r Job at h.lplng f.d. 
th~ interptrl tI1@ tont1!><t.fm IntSSIg .. of StxUllity etI 
they .", bombarded 1rith In the medl.: (S) 

CtI 
CO 



Oral sex is not a topic · 
'.' that surfaces verY '''I'~'. ' .. '' .'oJ 

' - li~!! ~li!i:H!t';;.~! ·~ 
often within the school 
setting, but th e fact 
remains it happehs. In. 
this issue,· JagWire. has 
taken a comprehensive· . 

" ".' "" , ' . . ::". :.' - '," ' . 

,..,.,""~~ 



Mo," .. d ",.rt t.o", to~.y boH",·. or.Jl ,ex 
is 1 \4"ay to st'1ew ti1!ir lov! fer one znothl!r in 
I safl: and moral mlnn!r; muning. a majority 
eftl!~n$ are noW ,Upping 'nto In lmmoPi!ldivt'r 
<Tt!ltlng • ·9.n .... ~0" of cluotm beings. 
~ '"!J'ti5\ngl.y eon:al"ractlr:o of erol ,ex 

wiU T<!SOII in rIOll1lr.g btrt ... ntUlI d.; ..... tion 
cI cur soci'Ii' COTt m".1s I.d ""iii .. thzt help 
u. dilf! .. nt\o:. botwnn riglrt 2nd ... .,.,ng. 

Or.l·Jox;' Just tha t - .01 In 1II. "",I varioty. 
(,'On tlio ';mp/.est of :l\ltd g,~d. tngl\'h ... ,. 
d ... will .how you th.1 'onr In Uti, context IS 
tho oponti .. odj.ctive rnd ',ox' the noUn. By 
Jefintrnn ond by nltu",. a .. l ... " '''''' To 'IY 
:htt onl ... I, . .... y to .. .,..1, .bstln.nt and 
femonsb';'te your l~ '" i! sar, m.lnnl!r makel 
)1 much seMI! at uying th,t 1n ovtrdO!! of 
I"oping pills h. ho.lthy .n1 .ff~ •• way of 
" hI .. /ing a fitful ,l .. p. 

Th!J IIJr.dty 'Sexual 8C't ;s a g<1t~....,y dl1!9 in 
toe gray ",th of immo"Uty. And ""'iI. ~ ques' 
:ton of hnmcT<llIty Ind cctTInlunal df!cency 115 tt. 
• t.t., to lifo b . dtfr.r!1It Irqumont. ;t .. ",.i,,,, 
:he big~ con" qu.n C'e of p,"ctici,,!! oral,,,,,, 
Iyeu don'tsuh..,rih. to 100<21 ,usotring 0" t~. 

aplc. by .n "'!ln5, 19"0" t~e moral ~ct. 
Strictly .puklng. on .etlon is defined .. 

"'~ OT '"nm' Fro", til . to~S@Cp.nc .. whim 
• ,ulQ from it. TIt. ~ .. etlco of 0,"1 50" CIIn Iud 

to 50m. p~tty d;'gwting 
outeom ... While I won't 
d.lve Into d.Ul!. Itchy, 
crusty STD. on faeu .nd 
in t.~rQ'ts shoul<! bo s@lf· 
dlScriptlv •. It con .Iso 
""utt In I f .. ling of dogra· 
d!&n. gun!, and It ",old 
~Int .. try oth., 56U11 . 
"""on,nC"!, possibly ,.,;tIl 
lnoth!T p!Tlon, in t~@' futlJl"!. 

~ ",puted ~ct of •• _al n,tl./", h.s boon 
shown to ptoduc! uomti,f.ctooy ple,su,. "hon 
ptacticO<l , .. ",Uy on" with mu!tipl. partoe,s. 
Thl. could thon I •• d to the un. for Intim.ey. 

Oral .... Is ba50d entl",ly On wilet the indl· 
vfdl>al btllfY!S to bo the bDundJry of foroplaJ 
or.<! .ox. If, In your o~nion. plrtlIking In a 
st>tullactMty In ,",,'ith dlmax In one or both 
p;artnlu, is T~:ldred - one of W!:!m:Us many 
doIintticns 01 , ... - dots not ~.~\t th.l.,. (If 
..orginity ot tho b"ach of .Mtlnonce thon h., ... 
• syphlli.·flUod r.rinbow ~arty . 

In a ,cdety whot' ..,01)' freedom Is attempt· 
ed .nccgh !t I, no "",ndor why every t •• n .".uld 
btll"" ... oythlng Inyoly ... choice. The .. " no 
cholco h.-t. A condom Clnnot ~rot.ct mDraUty 
or bith, .motlorn or futu", !Xp!rier.c .. ,nd a 
mOllth art1illly wonl do much betttr • 

Ev!n thouqh 100!ty may ne ~r.!\ 
5 .. under the .hldD" cI dl!Spic.tle 
.cts, ,uch a, a •• fbin Unitad Stat. 
Pl1!.Ildtnt tommlttlng infidelity vl, a 
Cf'rtltn remlle intern f!)(ploring s!.ltu.;' 
.,e.opad .. urod .. a desk. the", b "0 

legl tlm.tt rnsan to hI~t tho act In 
its.lf, ond d .. m it lmmor.Jl. 

'e><, or 3 surv~ .. j"!l that \ •• ". ~'" p~m;"g <n\. ,to 
at evl!n young1!T ag@!o 

Unfortul1Ot!ly, overyo", ,,·.,to, tl~ Rnd """I'!JY com­
plaining about 't>tual stimulJti.n Involving tho mauth. 
W. Invollll! the Dfnts. vagina. cit!otis, h.nd or ... lob. in 
,...,,1 stimulation, ;nd .. ~'rt ob~. Silt got &"Y"'h~ .. nur 
the mouth, and hold the phonf, bedlus. our youth is going 
dDwn the toilet. 

Th •• ""eiRe act of 0,"1 .ox I. not 
MoHII immoral Thtl"l' Is nc:hing "'":"onq with 

Of POrton givi.g anClN!r person 01'31 '''''Jol plusu" or 
!XU01 stlll:Ulatlon. Tlte only time lIIis act ~@cnm!S dogrod· 
9 , hurt!ul oru~ !.whon Itl. "",ttke<! by iTT1!Sponsible 
,.pl .. or in in""ponrlble ,otting" 

Tho problem with .aeftly today is that ornl St. Is too 
.qu.ntly 'fin ulmmoral beau,. of the <illJation In "'hlclt 
is Qft.n found. It h .. boto .... , <O<1'.'1It" ~<ns\." ttl .eo 
1')I!W1 .tooy .bO<Jt !<oe"s th.t __ mund p.rfumrlng ... 1 

"" "" 

Ylh.n It CDt:1!S to the mO!;lUry 01 tht .ct ltsolf. the rna· 
Jori ty fall to .ep.,.~ the .etlan mOl Its circumstanC<! and 
d .. m .,.t""" in go"",.L ImmarzL By doIng this. ..,ci.ty~ .. 
~la~d orol IV in a bubble ol,,,.datlon. ruu of despiAbt. 
adS that .... fro.."od upon by tho 9 .. .,..1 populotfon. This 
Is <imply inl"ur.lte and foolish. 

In ZOO3, • l1~,,·old r""tbaU plJyor from Geor¢a had 
con,en",.1 o~l!ex with 0 15·y •• r·old gltl.nd VIdeo toped 
tho Ht. When \hh got out. tn. community '"'" liP In arms 
and the t7.y .. r-old w., brought up on child molutltion 

dll"J!s, which ruutlrd 1n I ten·yor I.nttn"" in prison. 
UnfortJJnatety, tte .. nt",0"9 was ald.d by a disqust.d 
community and it wasn't until 2007, five ye'" lal:!!r, that 
the doddon ... s ""ertJJmed and ho WlS relused. 

I ..."uld hi ... to ogr .. th.t the Is·year·old giving 0",1 
,.,. i. Imm""'1. \:-\rt Is it blr to .. y tn2t In this sltu;slion, tho 
Ipedfic l et ofor.als!JI ilnlf is Immol1lt? lfItw.ru 32·ye .. • 
old wom •• and 34·yur..,ld lOOn would tltis be • prob!.em? 
l'I.old it b. on tilt n . ... ? Would ""JOn< ant! 

No. 0",1 , .. .. IS not .nd i. not tM mOl1l1 1"", .. It Isn't 
e'Jf.h doS'L 

SQcI!::y n.eds to nop blaming and lab!!lioq orod !V< IS 
IN! de9,"datl'n of aut YOIJth or ,e.u,l In~o1ty. To try and 
.. nd ti'@ message that orol sex Ibel! IIlmmOI'3\ Is a futile 
and uttor wesl:!! of time.. P@()~lt enjoy It IS It brings 1ttem 
'""",I pteasufl!. Ins~ad, tho'" .hould be mo'" focus on 
slop!rlr,g ('isua\' IInsm s@:: 0' Iny kind throughout ttertT. 

because 1II.t Is when! the real problem lie>. 

+ 
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'ID : 

FROM: 

RE: 

December 16, 1975 

MY COLLEAGUES 

REPRESENTATIVE WALT IOOWLES 

PROGRESS MADE BY THE HOUSE SELECT 
COMMITl'EE ON MEDICAL MALPRACTICE 

One of the prlirary health care delivery issues faced by many states. 
concerns the avaiiability of malpractice insurance at a r easonable price. 
The clear national trend is for insurance carriers to cease underwriting 
malpractice risks. Washington has shared in this trend. 

Currently, 90% to 95% of our phySicians have malpractice i nsurance 
from the samecaITier and this carrier, along with one other carrier) pro­
vides malpractice insurance to all or almost all Washington1s hospitals. 
Recently, a third carrier has indicated 'an intent to write a substantial 'volume 
of malpractice insurance in Washington. If it does so, our malpractice market 
will then be largely served by three carriers, which"'will be an improvement . 

Recognizing t he possibility that Washington could experience the 
same problems as some other states in respect to the availability of mal­
practice insurance, the House Rules Committee created the Select Committee 
on Medical Malpractice. The Committee is composed of repr esentatives of 
the House Financial Institutions Committee, Judiciary Committee, and Social 
and Health Services Comnittee. It is vested with the rrandate to study the 
need, if any, to revise the law pertaining to medical malpractice and to 
recommend corrective legislation in the event such need i s fo und to exist . 

Pursuant t o this mandate, the Committee has conducted a series of 
public hearings and work sessions at which it considered t estimony and informa­
tion on the extent of the malpractice problem in Washington and on the need 
for legislation to deal with it. Heari ngs or work s ess ions were held in 
Seattle, Olympia, Spokane and at Sea- Tac and were widely attended by rep­
resentatives of health care providers , trial lawyers, a task f orce of the 
Bar Association and othe!' lawyers , i ncluding the Dean of the UPS Law School, 
and various consumer groups. Each of the above provided a great deal of 
valuable testimony and other information to the Committee . 

In light of the available information dealing with malpractice in 
Washi ngton State, the Committee has developed a number of tentative recom­
mendations for legislation and is presently in the process of perfecting a 
bill t o implement them . These recorrnnendations , as pres ent ly drafted in bill 
form, would provide for the following : 

1 . Washington law currently pr ovides that a cause of action for 
medical malpractice may be brought within one year of the time the plaintiff 
discovers the alleged injury . TDe bill would expand this discovery rule 
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by increaslng it to two years and would Emit it by requiring that the action 
be filed within ten years after the date in which the alleged in0ury occurred. 

2. CUITently under Washington I s rules of civil procedure, a plain­
tiff seeking damages for medical malpractice includes within his complaint 
a statement containing the amount of damages sougjl.t . Generally, the amount 
of damages mentioned is much greater than the plaintiff realistically believes 
he will be awarded. Because of this puffery and the fact that the darmges 
stated are frequently published by the news media and therefore injure the 
reputation of physicians, the bill would bar a Dlaintiff in a malDractice 
action from :including in the complaint the amount of damages sougfJ.t. The 
bill would also provide a mechanism by which a defendant could determine ina 
tlmely manner the amount of damages the plaintiff is seekirig. 

3. Currently under Wash:ington law, a patient f'requently is forced 
to sue in order to obta:in copies of his medical records. The bill incorporates 
the California law dealing with such records and maldng them available to 
the patient's lawyer prior to the filing of a suit. 

4. fue insurance carrier writing alnDst all Washington physicians I 

malpractice insurance has adopted a policy of not making advance payments to 
an injured patient. This policy sterns from the carrier's concern that the 
case law in respect to advance payments :in personal injury actions is in the 
process of evolving in a manner which could render such payments admissible 
as proof of liability. The bill would codify the existing common law under 
which an advance payment to a medically injured person is not admissible in 
any personal injury action as proof of liability. 

5. Under existing Washington law, hospitals and other health care pro­
viders are generally insulated from civil liability for damages ariSing out 
of the performance of their evaluation duties on peer review committees. 
Apparently, the attorney for the WashLl1gton state Hospital Association has 
advised the Association that the insulation provided by this law may very 
well not extend to the Board of Trustees or governing body of a hospital. 
In order to cure this possible oversight, the bill would clearly extend the 
insulation to the hospital Board of Trustees or governing body. 

6. Under existing Washington law, damages for medical injuries sus­
tained by an adult patient are typically awarded in lump sum amounts. The 
bill would, in certain cases, authorize the court to require that all or ~y 
portion of the malpractice judg]JIent be provided in the form of an annuity 
plan. 

In addition to the above tentative recommendations, the Committee has 
scheduled two early January meetings at which it will consider , among other 
things, proposed recommendations relating to (1) the establishment of medical 
review panels to screen alleged acts of malpractice, (2) prohibiting a plain­
tiff from recovering both from a negligent health care provider and from under 
a collateral source of compensation, such as the plaintiff's employer-paid 
health care policy or the employment compensation system, and (3) changing 
the doctrine of informed consent.-
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_. 

In conclusion, the CGmrnittee has considered virtually every suggestion 
for changing the law in respect to medical malpractice injuries and has 
thus far developed six tentative recommendations for legislation. [Attached 
to this report is an Appendix containing a brief listing of these suggestions . J 
In arriving at these recommendations, the Committee has been guided exclusively 
by the need to protect the interests of WashingtonTs health care consumers. 
It will continue to be guided by this need in respect to any fUture recommenda­
tions it develops . 

Attachment 
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. SELECT COMMITTEE ON 

MEDICAL MA.LPRACTICE 

October 29, 1975 

NOTICE OF COMtltITTEE MEETI NG 

Date: 
Time: 
Place: 

AGENDA: 

(Thurs.) Nov. 6, 1975 
1 : 30 P.M. 
~ Rm. 416 

OlymQia, Washington 

.. 

WORK SESSION 

Medical Malpractice 

Rep. Walt o. Knowles, 
Chairman 
Rep. A. A. Adams. 
Vice Chairman 
Rep. John Bagnariol 
Rep. Oa ve Ceccarelli , 
Vice Chairman 
Rep. Ted Haley 
Rep. Jeannette Hayner 
Rep. A. J. Pardini 
Rep. Mike Parker 
Rep. Ed Seeberger 

Staff Office: 
Office of Program Research 
202 House Office Building 
Olympia. WA 9B504 
1206) 753-0520 
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ATTACH''1F.NT "lV' 

lWl\ILl\DILrrry OF :-1.7\LPRI\CTICE INSUTIi\NCg 

(1) ~tate Reins.urapce. This proposal wou::'d provide for 

a ,lo;.nt Underwriting Authori t v ~'lherein all casualty 

carriers would be required to participate in a pool 

the funds for \vhich t·101..lld be 9-erived by an excise 

tax on casualty insurance premiums. 'I'he revenue 

from the tax would be pla6ed into a specia l state 

fund \·,hich ,",ould be used solely to pay claims or 

judgments above a certain amount. 

(2) Industrv Owned Insurance. _ f T~is proposal calls for 

permitting the creation of malpractice insurance 

carriers mvned and operated by health care providers 

on a state-wide or national basis6 

(3) Ass}3ned Risk Pool. This proposal \muld require' a.ll 

carriers writing casualty insurance to f orm an assigned 

risk pool and to share in providing malpractice cover-

age to health care providers. 

.. 
(4) Insurance Rates. There \vere various proposals for 

changing rate structures , including proposals that 

rates should he deterrnined by degree of risk for each 

clas~ of health care provider, that rates should ~e 

determined by the income of each health care provider, 

and thnt rates should be determined b y state or sub-

state u..l1c1erwri ting experience or by multi-state under-

wri~ing experience. 
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(5) Repo~ting of Underwriting Experience 

Proposals were made that detailed uniform accounting 

standards should apply to malpractice insurers. The 

point 'vas made that the unoer\vri ting reports currentl:" 

required by the insurance commissioner do not adequately 

sho\<1 lihat has happened to the malpractice premiums paid. 

l 
I 
I 
1 
I 

I 
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PRr-::VEN'l'IVE "-1ENltm.ES 

Liccnsin? Proceed~nqs. .. .. . ......,;....-
Proposals were made to enahle 

the tightening of health care practitione r licensure 

laws, so that practitioners constitu~ing unreasonable 

malpractice risks would have their li.censes revoked or 

suspended and tha t a ll licensed practitioners would 

have to continue their health care education. 

(2) Peer consultation. Prooosais were made to require 

health care practitioners to consult ''lith their peers 

in cases ",here they are. unsure of the illness or 

appropriate treatme nt. 

(3) Unnecess_ar? Operai:i0f!.>i. HeAlth care providers and/or 

licensi ng boards sheuld adopt standards and guidelines 

des igned to as~ure that unnecessary operations \'lill not 

be performed. 

(4 ) ' Informcd Consent . Proposals Iflere made that practition-

ers should be required to more ~ully explain to their 

pa tients the alternative treatments available and the 

risl::s involved. It '"laS stated that such e~planations 

would result in a putient 1s informed consent as to the 

treatment performed and risks i nvolved therein, ar'!r! 

thereby would decreas e the ~ossibility of a malp ractice 

action in the eV2nt of a bad ~esult . 
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(5) Safet~! Precaut,~.<2~. It '·vas recommended that health 

care providers should be required to establish safety 

standards which would include periodic safety inspections 

Of their facilities and drugs. It was also reco~rnended 

that ~:;afety seminars be conducted for such providors. 

(6) .ccess to Recore] s. It ~as proposed that a patient 

:houlc1 have ready access to his medical records. He 

should not have to sue and use discovery pm1ers to 

determine the contents of his'medical records e 

(7) ~edic:al_ Revie~'l Panels~ Proposals were made that a 
panel of experts should be created to review all ega-

tions of malpractice and that the o'9inion of the panel 

as to the existence of malpractice in each case shOUld 

be available and revic,.\red prior to the fi ling of a 

malpractice suit. 
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SUGGESTED LJ~r,l\J.J REHEDIES 

(1) StatutG of Limitutions. Proposals have been made to 

sub s tantially shorten the stat.ute of limitations ·for 

the filing ~f malpractice caSBS. Perhaps the most 

common proposal is to change the 1 a\-1 so that the 

statute will always begin runn ing as of the date of the 

incidence of malpractice, as opposed to the date on 

which thG incidence is fldiscovered" by the patient. 

(Subject of HB 247, passed by the Rouse last session.) 

(2) The Ad Damnum Clnuse in malnractice complaints. ~!1any 

proposals have beennade to eliminate or greatly ~~sfrict 

(3 ) 

~damT!.'E!! cl9-uses in malpractice complaints. Since 

pain and s'uffering damages have no readily discernible 

limits, plaintiffs often ask for huge dollar amounts in 

their complaints. Health care providers are concerned 

about the pUblicity given these requests and their in-

fluence on juries. 

Continqcnt Pee. 
.J 

~any proposals have been made to 

abolish or limit the contingent fee system. Generally, 

most of them vould place statutory ceilings on contingent 

fees. 

(4) Access to necord~. Proposals have been made that a 

patient should have a s tatutory right to ex amine all of 

his medi.cal records v,1i thout having to use discovery 

power!::. 
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(5) No Paul.t. Some proposals hav~been made to institute 
,'. 

the no-fault concept in the ma lpractice area. This 

would mean elat a 9atient would have the right to be 

compensated for any "bad result", regardless of the 

presence or absence of negligel!-ce on tl1e part of the 

health care provider . 

(6) Compulsory .1\.rb i t ra t iono 'l'hi!:> 1..")1:"01;>03a1 Vlould r emove 

malpractice c1<lims from the jury svstel:1 and require that 

they be resolved through arbitration. 

(7) Nor)r;:'nen I S Comnensation j\poroach 0 '1'his proposal \'lould -------_-.. ... - ........ _--
remove malpractice claims from '\.:11e jury system, and, .. 

similar to "mrkmen's compensation, \'lOuld apply specific 

statutory and administrative damage schedules to com-

pensate the victims of malpractice. This approach \..]ould 

retain "pain and suffering" damages but ~'lOuld limit 

them to specified amoun·ts I·,hich Hould vary according to 

the type of injury or disability sustained • 

.J 



Freedom of Expression 

FREEDOM OF EXPRESSION 

Policy No. 3220 
Students 

The free expression of student opinion is an important part of education in a democratic society. 
Students' oral and written expression of their own private opinions on school premises is to be 
encouraged so long as it does not substantially disrupt the educational process or interfere with 
the right of others in the unique circumstances of the educational environment. Such speech ac­
tivity by students is solely their own expression of views and the District does not intend to pro­
mote, endorse, or sponsor any expressive activity that may occur. However, distribution of writ­
ten material, oral expression, or any other expressive activity (including the wearing of symbols, 
clothing, hairstyle, or other personal effects) may be restricted where a substantial disruption of 
the educational process is likely to result, or does result from such activity. Students are ex­
pressly prohibited from the use of vulgar, lewd and/or offensive terms in classroom, assembly, or 
other school settings. Substantial disruption includes: 

A. Inability to conduct classes or school activities, or inability to move students to/from 
class or other activities. 

B. A breakdown of student order, including riots or destruction of property. 
c. Widespread shouting or boisterous conduct. 
D. Substantial student participation in a school boycott, sit-in, walk-out, or similar activities. 
E. Physical violence, fighting or significant harassment among students. 
F. Intimidation, harassment, or other verbal conduct (including swearing, disrespectful in­

sulting speech to students, teachers or administrators), creating a hostile educational envi­
ronment. 

G. Defamation or untrue statements. 
H. Statements that attack ethnic, religious, gender or racial groups or that tend to provoke a 

physical response (including gang or hate group symbols or apparel, insults, or other 
fighting words that could reasonably be anticipated to provoke a physical or otherwise 
disruptive response). 

1. Speech likely to result in disobedience of school rules or health and safety standards 
(such as apparel, advertising alcohol, drugs, tobacco, etc.). 

The Superintendent shall develop guidelines assuring that students are able to enjoy free expres­
sion of opinion while maintaining orderly conduct of the school. 

A. Student Publications 

Student publications produced as part of the school's curriculum or with the support of 
the associated student body fund are intended to serve both as vehicles for instruction and 
student communication. They are operated and substantively financed by the district. Ma­
terial appearing in such publications should reflect all areas of student interest, including 
topics about which there may be controversy and dissent. Controversial issues may be 
presented provided that they are treated in depth and represent a variety of viewpoints. 
Such materials may not: be libelous, obscene or profane; cause a substantial disruption of 
the school, invade the privacy of others; demean any race, religion, sex, or ethnic group: 
or, advocate the violation of the law or advertise tobacco products, liquor, illicit drugs, or 
drug paraphernalia. 
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Freedom of Expression Policy No. 3220 
Students 

The Superintendent shall develop guidelines to implement these standards and shall es­
tablish procedures for the prompt review of any materials which appear not to comply 
with the standards. 

B. Distribution of Materials 

Except as otherwise prohibited in this policy, publications or other material written by 
students may be distributed on school premises in accordance with regulations developed 
by the Superintendent. Such regulations may impose limits on the time, place, and man­
ner of distribution including prior authorization for the distribution or circulation of sub­
stantial quantities of printed material or the posting of such material on school property. 
Students responsible for the distribution of material which leads to a substantial dismp­
tion of school activity or otherwise interferes with school operations shall be subject to 
corrective action or punishment, including suspension or "":pulsion, consistent with stu­
dent discipline policies. 

Matelials shall not be distributed on school grounds by non-students and non-employees 
of the District. 

Cross Reference 
Board Policy 2340 Religious-Related Activities and Practices 

Legal Reference 
WAC 392-40-215 Student Rights 

Adopted 04-26-99 
Revised 04-12-04 
Revised (Legal Reference Only) 03-18-09 
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DECLARATION OF MAILING 

On said day below I emailed and deposited in the US Postal 
Service true and accurate copies of the following documents: Motion 
for Leave to File Over-Length Opening Brief and Brief of Appellants in 
Court of Appeals Cause No. 40737-0-II to the following: 

Michael A. Patterson 
Donald F. Austin 
Katharine M. Tylee 
Patterson Buchanan Fobes Leitch & Kalzer, Inc., P.S. 
2112 3rd Avenue, Suite 500 
Seattle, WA 981 21-2391 

John R. Connelly, Jr. 
Nathan P. Roberts 
Connelly Law Offices 
2301 N 30th Street 
Tacoma, W A 98403 

Original filed with: 
Court of Appeals, Division II 
Clerk's Office 
Tacoma 

-

p ' 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED: January 28,2011, at Tukwila, Washington. 

CJ'vUotl-flL, ~ 
Christine Jones 
Talmadge/F itzpatrick 

DECLARATION 


