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A. INTRODUCTION

The Puyallup School District (“District”) had a clear-cut policy
giving it and its staff control over speech disseminated in school-
sponsored publications. The JagWire, a student newspaper at the
District’s Emerald Ridge High School, was just such a school-sponsored
publication. Despite that authority, the District’s staff failed to instruct
JagWire student journalists on proper journalist ethics and then allowed
those students to publish a salacious article on student oral sex practices at
the high school, identifying other students by name, although the student
journalists had not informed the quoted students that they would be
identified. Upon publication, the quoted students were subjected to abuse
and ridicule, as only can be felt in the high school setting.

In the present action for negligence, negligent supervision and
hiring, and invasion of privacy, the trial court allowed the District to argue
that the JagWire was a so-called “open forum” (also called a “public
forum™) where any government restraint is subject to strict scrutiny. Not
only was “open forum” a flawed legal concept, it was contrary to the
District’s own policy. Yet the District argued that in this fictional “open
forum,” school officials were constitutionally prohibited from stopping the
publication, contrary to the District’s own policy, the facts in this case,

and well-settled law. The trial court failed to make an early ruling on that
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question of law, and allowed evidence of the alleged constitutional
protections of the so-called “open forum” to be admitted at trial when such
evidence should have been excluded. The JagWire was a non-public
forum as a matter of law. The trial court made matters worse by refusing
an instruction on how to properly analyze the forum issue, advising the
jury that the issue was not before it.

The trial court compounded this legal error by permitting the
District’s trial counsel to engage in manifest misconduct in pushing the
flawed “open forum” argument and misusing the statement of damages
submitted by the plaintiffs before the jury.

In order to ensure a fair trial to the children (“student victims™)
who were the victims of the District’s lackadaisical supervision of their
fellow students, and who were further victimized by the District’s
counsel’s strident, insistent misconduct at trial, this Court should order a
new trial.

B. ASSIGNMENTS OF ERROR

(1)  Assignments of Error
if The trial court erred in refusing to rule on the forum issue

as a matter of law before the trial, including its reservation on the student

victims’ motions in limine in its order dated March 24, 2010.
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2. The trial court abused its discretion in permitting misuse of
the student victims’ statements of damages by the District’s counsel.

3. The trial court erred in permitting testimony, questioning,
and argument as to the legal conclusions that the JagWire was an open
forum, and that the District was prohibited by the First Amendment from
stopping publication of the students’ sexual status, histories, and details.

4. The trial court erred giving Instruction Number 20.

5. The trial court erred in refusing the student victims’ jury
instruction number 27.

6. The trial court erred in refusing the student victims’
proposed instruction number 36.

7. The trial court erred in ruling post-trial that the school-
sponsored newspaper was a limited public forum.

8. The trial court erred in denying the student victims’ CR 59
motion for a new trial.

(2) Issues Relating to Assignments of Error

1. Under United States Supreme Court precedent, is a school-
sponsored newspaper that is: taught as part of the curriculum, paid for by
the school district, proclaimed in written policy to be the speech of the
school and not the students, subject to grading and credit, distributed to

students at the district’s high school, and taught by a regularly paid faculty
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member, a non-public forum that may be restricted based upon legitimate
pedagogical concerns? (Assignments of error 1, 3-8)

2. Under United States Supreme Court precedent, may a
school district-sponsored newspaper that is a non-public forum by policy
be transformed into a public forum by the school district’s inaction?
(Assignments of error 1, 3-8)

3. Does the First Amendment compel a school district to
tolerate publication of student sexual histories, details, and status in a
school district-sponsored newspaper? (Assignments of error 1, 3-8)

4. After granting a motion in limine that no testimony would
be offered as to legal conclusions, may a trial court permit testimony,
questioning, and argument as to whether the First Amendment compelled
the very inaction that the student victims claimed constituted negligence?
(Assignments of error 1, 3-8)

S. After granting a motion in limine that no testimony would
be offered as to legal conclusion, may a trial court permit testimony,
questioning, and argument regarding the legal conclusion of what kind of
First Amendment forum existed? (Assignments of error 1, 3-8)

6. Did the District’s counsel engage in misconduct by
repeatedly misrepresenting the law, confusing the court, and inflaming the

passion and prejudice of the jury by arguing that the student victims had
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taken away the First Amendment rights of other students because of their
greed? (Assignments of error 2, 3, and 8)
C. STATEMENT OF THE CASE

In the summer of 2007, the District hired an inexperienced
journalism teacher, Kevin Smyth, to teach its journalism class at Emerald
Ridge High School. Ex. 19; RP 461. Smyth was a regular paid faculty
member. RP 461. The main focus of the class was to teach students
journalism and produce eight issues of the school-sponsored newspaper,
the JagWire. RP 2211. The newspaper was operated and financed by the
District. CP 164. It was the official school newspaper of Emerald Ridge;
students in the class received grades and credit for working on the paper.
Ex. 31. Smyth, as the paper’s advisor, was the “final arbiter” of the
paper’s content. CP 138; RP 255.

The District’s written Policy 3220 stated that school-sponsored
publications were the speech of the school, not the private speech of
students. Ex. 3; RP 2190. District Policy 3220 applied to student
publications, and stated that those publications were subject to “prompt

review” for content that would cause substantial disruption of the school,
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invaded privacy, was libelous, obscene, or profane, demeaned certain
groups, or advocated violation of the law. CP 140.!

Smyth acknowledged that part of his role was to teach the students
about journalist ethics. RP 2211. However, when questioned about
whether he ensured that his students were well-versed in journalist ethics
before they began reporting and editing, Smyth replied that there was “no
way” he could teach a semester of journalism ethics and still do his job of
helping the students put out the paper. RP 2211.

In February 2008, less than a year after Smyth’s hiring, his
journalism students began writing an extensive feature article about oral
sex. CP 74-77. Dallas Welker, a student reporter and member of the
JagWire's editorial board, conducted interviews with students about sex
and oral sex. The intent was to publish what the students called
“sextimonials.” RP 773. According to Welker’s version of events, she
approached students, said she was a reporter for the JagWire, and told
them she would like to “quote™ the students for the paper. RP 550-51.
She did not say that the students’ names would be used, although she felt

that was implied in the word “quote.” Id. She did not say the students’

' District Policy 3220 included an instruction that the district’s superintendent
should adopt guidelines for its enforcement. CP 140. Neither the superintendent, nor the
administrators at Emerald Ridge, adopted any written guidelines for applying Policy
3220. RP 388, 1628. A copy of District Policy 3220 is in the Appendix.
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sexual histories would be included in the paper. RP 561. She admitted
that she did not say that the article would feature “pull quotes,” which
were enlarged features displaying the students’ name and quotation and
disclosing in brackets below whether the student had engaged in sex or
oral sex. RP 558, 561.

Four of the students Welker approached were Mikaela Bates,
Madeline Freedle, Whitney Higgins, and Kevin Weeks. RP 554, 562.
Welker was good friends with Freedle. RP 1277. These students believed
their comments would be anonymous. RP 882, 999, 1280, 1396. They
did not know that their names and sexual histories would appear in the
newspaper. Id.

Before publication, the journalism students discussed the article
with their former journalism teacher, Jetf Nusser. RP 748. Smyth was
embarrassed that the students wanted to consult their former, more
experienced, teacher on the article. He asked to be included in the
communications with Nusser. /d Nusser responded by email, stating:

Sextimonials: Wowser. You're probably going to ruffle

some feathers there. All those people were very clear that

what they said was going to go in the paper? Make sure

you’ve got all you ducks in a row on that one....”

RP 774. Nusser also said he was worried about libel. RP 774. Smyth

suggested to Welker that she go back to the quoted students for
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confirmation of their consent. RP 764. He did not confirm, however,
whether Welker ever did so, or require her to go back and check the
quotations. RP 766-67. Welker did not go back and check with the
quoted students. RP 776. When asked why he did not verify that Welker
confirmed consent, Smyth said “It wasn’t my role.” RP 777. He also said
that it was not his job to “supervise the gathering of names.” RP 767.

The resulting article contained quotations and bracketed
information about the students’ sexual activities. CP 75.> Bates was
quoted as saying she was “horny.” Id. Under a quotation by Weeks in
brackets it said “Kevin Weeks, senior, has participated in oral sex and

kb

sex.” The same information was under a quotation by Freedle. Higgins
was quoted as saying “It’s [referring to sex] not something I want to
regret. I don’t really regret anything like mistakes and I don’t think it was
a mistake.” Jd. The quotations were overlaid next to sexually suggestive
photographs and a box featuring a list of sexually transmitted diseases. Id.

When the newspaper was published, “all hell broke loose” at

Emerald Ridge, a fact even Smyth acknowledged. RP 777. The students

who were identified by name in the JagWire were subjected to ridicule,

* A copy of the article is in the Appendix.

* Two of the student quotes had nothing to do with oral sex even though they
were made to appear as though they did. RP 584.
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harassment, humiliation, and embarrassment. RP 1009-11, 1293-97,
1410-13. Some of the students had not disclosed to their parents or peers
that they were sexually active. RP 1415. Bates and Freedle became
known as “the two whores.” RP 1411. Bates was repeatedly harassed by
male students asking her if she was “horny.” RP 1420. Students pointed
and laughed at Freedle and called her a “slut.” RP 1285. The harassment
continued, and the students became emotionally distraught, had
personality and behavioral changes, started avoiding school social settings
such as sporting events and the lunchroom, and suffered other harmful
consequences from the article. RP 1296-97.

Even after the uproar began, Smyth and the journalism students
decided to enter the newspaper in a statewide journalism contest. RP 800.
The story was picked up by the Tacoma News Tribune (“TNT”) and
Smyth was interviewed. He told the TNT that the students in question had
given their permission to have the information in the paper. RP 783. Less
than a month later, Emerald Ridge Principal Brian Lowney issued a
reprimand to Smyth for his “lack of oversight.” Ex 9.

Bates, Weeks, Freedle, and Higgins, along with Higgins and
Freedles’ guardians (hereinafter, “the student victims”) filed a claim

against the District in the Pierce County Superior Court. CP 1-13. Their
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claims for negligence, negligent hiring and supervision, and invasion of
privacy were assigned to the Honorable Susan K. Serko. RP 1.

The District requested statements of damages from the student
victims under RCW 4.28.360. Their counsel complied with the statute,
and submitted responses noting that damages were solely within the
province of the jury, but that in similar cases juries had returned verdicts
of two to four million dollars. CP 684-706. The statements then
suggested that such a verdict would be appropriate in the student victims’
case based on the facts presented. /d.

During depositions, the District began questioning witnesses about
what the District termed the “open forum }:uaﬁc‘rit:ﬁ"’4 of teaching journalism
at Emerald Ridge. CP 151, 175. According to the District, “open forum
practice” was a journalism teaching method where the school exercised no
prior review, prior restraint, or editorial control whatsoever over the
contents of the school newspaper. Under the District’s definition of “open
forum practice” the students had final say over all newpaper content and
the District was prohibited by the First Amendment from preventing

publication of any “protected speech.” CP 175-76.

* 1t was not until the end of the trial that counsel for the District conceded that
the term “open forum practice” was synonymous with “public forum” under the case law.
RP 2401-02. In this brief, discussions of the legal concept of public forum use the proper
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In response to cross-examination during deposition, Smyth
admitted that he had the power to stop publication of content that was
“extra-objectionable,” such as an exposé on the principal which contained
private details. CP 160-61. Former State Superintendent of Public
Instruction Judith Billings filed a declaration stating that the “open forum™
concept, as defined by current District Superintendent Tony Apostle,
would violate District Policy 3220. CP 183-85. Principal Lowney
confirmed during his deposition that Smyth was empowered to stop
publication of any content that violated District policy. CP 148-52.
Ashley Vincent, a student member of the JagWire editorial board, stated
in her deposition that if Smyth said the students were not to print
something, it would not get printed. CP 171.

Despite these admissions that the District had control over the
JagWire’s content, after the completion of discovery the District moved
for summary judgment on the grounds that “JagWire was an open, public
forum student publication where...students were outside the lawful control
of school personnel.” CP 14-15. The District argued that it was “not

legally allowed to interfere with the...students” publication decisions.” /d.

term. However, for clarity, much of the factual discussion refers to the District’s “open
forum™ phrase.
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It argued that if the District had engaged in prior review or restraint of
newspaper content, it would have “violated constitutional rights of the
students.” CP 26. The trial court denied the District’s summary judgment
motion.

The student victims moved in limine to exclude the District’s
“open forum™ defense on the grounds that it was incorrect as a matter of
law and that, regardless, testimony about the law should be excluded. CP
235. They argued that under controlling United States Supreme Court
case law, forum analysis was a matter of law for the court, and that the
JagWire was a non-public forum. CP 235-47. They explained that by
applying the undisputed facts to the factors for forum analysis, the trial
court must rule on forum as a matter of law. Jd. The trial court agreed
that forum analysis was a legal issue for the court, but reserved ruling on
the student victims’ motions in limine regarding the District’s “open
forum” defense. RP 52; CP 456-57, 464. The trial court did grant a
motion in limine to prevent testimony as to legal conclusions. CP 463.

After the motions in limine were resolved and the student victims’
counsel had already presented their opening statement, the District orally
sought “clarification” of whether it could tell the jury how much the
students were “asking for” in damages. RP 245. The District wanted to

offer as evidence the statutorily-mandated notices of tort claim and
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statements of damages. JId  The trial court allowed the use of the
statements of damages. RP 251.

The District’s trial defense centered on the “open forum” concept.
It was a major theme of the District’s opening statement. Id.; RP 254-56,
261, 263-67. The District presented both lay and expert testimony to the
effect that the First Amendment prohibited the District from stopping
publication of the students’ personal sexual histories. RP 265, 273-74,
428, 479, 528, 604, 660, 667-68, 671, 738, 743, 803, 818, 848-49, 853,
1218-25, 1250, 1267, 1515, 1537, 1554, 1560, 1567, 2075, 2093, 2101,
2150, 2162, 2185, 2206, 2246. The District’s counsel and its witnesses
repeatedly referred to the article disclosing students’ sexual histories and
status as “protected speech” or “protected expression” and that only
“unprotected speech” could be restrained in an open forum. RP 743, 803,
853, 862, 1218, 2169, 2243.

The trial court struggled with the forum issue throughout the trial.
RP 72-73, 1179-84, 1555, 1566-71, 1682-1752, 2387-2427. Several
objections to the District’s evidence resulted in colloquies, and the trial
court was clearly confused about the open forum issue. Id. In fact,
halfway through the trial, the court expressed uncertainty about its own
prior ruling that forum analysis was a matter of law for the court, rather

than one of fact for the jury. RP 1179.
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After the completion of the testimony, during a colloquy on jury
instructions, the trial court again addressed the forum issue. RP 2387-
2427. The student victims tried to cure the prejudicial “open forum”
evidence and argument that permeated the trial by offering curative
instructions, plaintiff’s proposed instructions numbers 27 and 36, CP 522,
542, but the trial court largely denied them. RP 2427-2508. Despite
ruling that the JagWire was a “limited open forum,” the trial court did not
allow jury instructions attempting to clarify the forum issue for the jury.
CP 522, 542. Instead, over objection, the court ordered that the jury
instructions not refer to forum at all. RP 2548. The court ordered that one
instruction be included. beginning with a statement that student journalists
have First Amendment rights, followed by a statement describing the legal
standard for a non-public forum, contrary to the court’s own oral ruling
that the JagWire was a “limited open forum.” RP 2548; CP 606.

The jury returned a verdict in favor of the District. CP 780. The
student victims moved for a new trial under CR 59, 629, but the motion
was denied. CP 783. This timely appeal followed. CP 777.

D. SUMMARY OF ARGUMENT

The trial court erred in failing to rule as a matter of law that the

JagWire was not an open forum, as that term is understood in First

Amendment decisions of the United States Supreme Court. Ultimately,
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the trial court ruled that the student newspaper was not an open forum, but
it never apprised the jury of its decision and declined to properly instruct
the jury on the issue. The trial court compounded the error by allowing
the District to introduce improper legal opinions regarding the law of the
First Amendment and the so-called “open forum” and by allowing its
counsel to repeatedly argue the issue to the jury.

This Court should reverse the trial court’s decision that the
JagWire was a “limited public forum.” The trial court should have
granted the student victims® CR 59 motion for a new trial because of the
District’s trial counsel’s misconduct in presenting misleading evidence
and argument to the jury on a legal issue that should have been resolved
by the trial court prior to trial, and in misusing the plaintiffs’ statement of
damages.

E. ARGUMENT

e, Standard of Review

This Court reviews errors of law de novo, including errors of law
cited as grounds for a new trial in a CR 59 motion.” Detrick v. Garretson
Packing Co., 73 Wn.2d 804, 812-13, 440 P.2d 834 (1968); Lyster v.

Metzger, 68 Wn.2d 216, 220, 412 P.2d 340 (1966). “To the extent that an

° The grounds for granting a new trial are set forth at CR 59(a), reprinted in
relevant part in the Appendix. That rule lists nine potential grounds for granting a new
trial, four of which are at issue here: (1), (2), (8), and (9).
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order denying a new trial is predicated upon rulings as to the law, such as
those involving the admissibility of evidence or the correctness of an
instruction, no element of discretion is involved.” Lyster, 68 Wn.2d at
220.

If, after a de novo review of legal issues, this Court concludes that
error occurred, it next considers whether it is reasonably probable that the
error affected the outcome of the trial. The standard of review is abuse of
discretion. Dickerson v. Chadwell, Inc., 62 Wn. App. 426, 433, 814 P.2d
687 (1991), review denied, 118 Wn.2d 1011 (1992).

The standard of review for an order denying a motion for a new
trial on grounds other than error of law, such as misconduct of counsel, is
also abuse of discretion. Aluminum Co. of America v. Aetna Cas. & Sur.
Co., 140 Wn.2d 517, 998 P.2d 856 (2000).° Appellate courts afford a trial
court less discretion when it denies a new trial, because denial of a new
trial concludes the parties' rights. Palmer v. Jensen, 132 Wn.2d 193, 197,
937 P.2d 597 (1997).

(2) Background to the First Amendment and Student
Expression

® “The criterion for testing abuse of discretion is: ‘[H]as such a feeling of

prejudice been engendered or located in the minds of the jury as to prevent a litigant from
having a fair trial?’” Moore v. Smith, 89 Wn.2d 932, 942, 578 P.2d 26 (1978) (quoting
Slattery v. City of Seattle, 169 Wash. 144, 148, 13 P.2d 464 (1932)). This rule of abuse
of discretion is specific to motions for a new trial. It is distinguished from the general
test for abuse of discretion set forth in State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26,
482 P.2d 775 (1971): “that is, discretion manifestly unreasonable, or exercised on
untenable grounds, or for untenable reasons.”
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The case law regarding student expression and the contours of the
First Amendment are critical to understanding the trial court’s error in
allowing the “open forum” defense. @ The Supreme Court has
acknowledged that students in public schools do not “shed their
constitutional rights to freedom of speech or expression at the schoolhouse
gate.” Tinker v. Des Moines Independent Community School Dist., 393
U.S. 503, 506, 511, 89 S. Ct. 733, 739, 21 L.Ed.2d 731 (1969). They
cannot be punished merely for expressing their personal views on the
school premises-whether “in the cafeteria, or on the playing field, or on
the campus during the authorized hours.” Id. at 512-13.

In Tinker and cases that followed, however, the Supreme Court has
recognized that the First Amendment rights of students in the public
schools “are not automatically coextensive with the rights of adults in
other settings,” Bethel School District No. 403 v. Fraser, 478 U.S. 675,
682, 106 S. Ct. 3159, 3164, 92 L.Ed.2d 549 (1986), and must be “applied
in light of the special characteristics of the school environment.” Tinker,
393 U.S. at 506. A school need not tolerate student speech that is
inconsistent with its *“basic educational mission,” even though the
government could not censor similar speech outside the school. Bethel,

478 U.S. at 685. Accordingly, the Court held in Bethel that a student
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could be disciplined for having delivered a speech that was “sexually
explicit,” but not legally obscene, at an official school assembly, because
the school was entitled to “disassociate itself”” from the speech in a manner
that would demonstrate to others that such wvulgarity is “wholly
inconsistent with the ‘fundamental values' of pgblic school education.” Id.
at 685-86. The Court thus recognized that “[t]he determination of what
manner of speech in the classroom or in school assembly is inappropriate
properly rests with the school board,” rather than with the federal courts.
Id. at 683.

The seminal case on high school student newspapers is Hazelwood
School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562, 98 L.Ed.2d 592
(1988). There, a high school principal prohibited journalism students from
publishing provocative exposés on divorce and teenage pregnancy in the
high school’s newspaper. Id. at 264. Although the journalism students
had used false names to protect the identities of the students they had
interviewed regarding these topics, the principal still refused to publish the
stories based on a belief that the articles’ sexual references were
inappropriate for younger students and that the pregnant students were still
identifiable from the text, despite their aliases. /d. at 263. The student
journalists sued, arguing that the principal had violated their First

Amendment rights. The Supreme Court affirmed the principal’s right to
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restrict content and held that “educators do not offend the First
Amendment by exercising editorial control over the style and content of
student speech in school-sponsored expressive activities so long as their
actions are reasonably related to legitimate pedagogical concerns.” Id. at
273.

Thus, under the First Amendment, cases like Bethel and
Hazelwood establish that student expression can be restricted by a school
district for pedagogic reasons, one of which is the sensitive high school
environment and the heightened impact that certain events can have on
adolescents. The Supreme Court has also acknowledged that the high
school setting is particularly precarious for children because of the high
degree of peer pressure and subtle coercion that can exist there. See, e.g.,
Lee v. Weisman, 505 U.S. 577, 598-99, 112 S. Ct. 2649, 120 L.Ed.2d 167
(1992).

Moreover, whether the setting is in a high school journalism class
or the adult world of professional journalism, the First Amendment does
not provide blanket protection for speech that invades privacy, even if the
information is disclosed voluntarily. In Cox Broadcasting Corp. v. Cohn,
420 U.S. 469, 95 S. Ct. 1029, 43 L.Ed.2d 328 (1975), the Supreme Court
dealt with the same tort as is involved here, characterized by the Court as

“the right (of one) to be free from unwanted publicity about his private
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affairs, which, although wholly true, would be offensive to a person of
ordinary sensibilities.” Cox, 420 U.S. at 489. The Court noted:

the appellants urge upon us the broad holding that the press

may not be made criminally or civilly liable for publishing

information that is neither false nor misleading but

absolutely accurate, however damaging it may be to the

reputation or individual sensibilities.
Id." The Ninth Circuit subsequently ruled in Virgil v. Time, Inc., 527 F.2d
1122 (9th Cir. 1975), on remand, 424 F.Supp. 1286 (1976) that a source
could maintain an action for invasion of privacy when he volunteered to
be interviewed for a magazine article, but later withdrew his consent when
he learned more about the article’s scope. Virgil, 527 F.2d at 1124-27.

The First Amendment also does not protect journalists from
actions for damages after they break promises of anonymity to their
sources. Cohen v. Cowles Media Company, 501 U.S. 663, 665, 111 S. Ct.
2513, 115 L.Ed.2d 586 (1991). “[Glenerally applicable laws do not
offend the First Amendment simply because their enforcement against the
press has incidental effects on its ability to gather and report the news.”

Cowen, 501 U.S. at 669. See also, Veilleux v. National Broadcasting Co.,

206 F.3d 92 (1st Cir. 1990); Food Lion v. Capital Cities/ABC, Inc., 194

7 The Court held open the broader question whether truthful publications may

ever be subjected to civil or criminal liability consistently with the First and Fourteenth
Amendments. /d at 491.
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F.3d 505 (4th Cir. 1999); Ruzicka v. Conde Nast Publications, Inc., 999
F.2d 1319 (8th Cir. 1993).

Yet another pedagogic concern the District should have considered
before allowing publication of student sexual histories is the employment
of proper journalist ethics. The Society of Professional Journalists
(“SPJ”), the foremost organization in America on journalist ethics, has a
Code of Ethics. In that Code of Ethics, journalists are informed that
because they are charged with preserving justice and democracy, they
have a duty to uphold the highest standards of integrity. Ex. 5. Among
the ethical standards emphasized by the SPJ are: keeping promises to
sources, showing compassion for those who may be affected by news
coverage (particularly children and inexperienced sources) recognizing
that reporting information can cause harm, showing good taste, and
refusing to pander to lurid curiosity. I/d. Smyth testified that he “went
over” the guidelines with his students. RP 2211. But he did not properly
supervise his students implementation of those ethical standards in this
case.

With this legal landscape in mind, the trial court nonetheless
allowed evidence and argument that the District and its staff were
powerless to stop publication of student sexual histories and details under

its curious “open forum™ analysis.
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3) The JagWire Was a Non-Public Forum as a Matter of Law

The trial court erred in concluding post-trial that the JagWire was a
limited public forum. Identifying the nature of the forum in which speech
is expressed is the first step in understanding whether a state actor may
control that speech. Planned Parenthood of Southern Nevada, Inc. v.
Clark County School District, 887 F.2d 935 (9th Cir. 1989), citing
Cornelius v. NAACP Legal Defense & Educational Fund, Inc., 473 U.S.
788, 797, 105 S. Ct. 3439, 3446, 87 L.Ed.2d 567 (1985). The inquiry
presents a guestion of law for the court. Id  Although facts must be
examined in deciding what kind of forum is at issue, the legal question of
forum is for the court to decide. Id.

The United States Constitution does not require a government to
open its property to all seeking an outlet for protected expression.
Cornelius, 473 U.S. at 799-800. Recognizing that a government, “no less
than a private owner of property, has power to preserve the property under
its control for the use to which it is lawfully dedicated,” the Court has
adopted a forum analysis as a means of determining when the
Government's interest in limiting the use of its property to its intended
purpose outweighs the interest of those wishing to use the property for
other purposes. Id. at 800, quoting Greer v. Spock, 424 U.S. 828, 836, 96

S. Ct. 1211, 1216, 47 L.Ed.2d 505 (1976).
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Within this analysis, the Court has identified three types of fora on
government property: the traditional public forum, the designated public
forum created by clear government action, and the non-public forum.
Cornelius, 473 U.S. at 802. Traditional and designated public fora are
subject to the exact same constitutional scrutiny:  content-based
restrictions on speech must be necessary to serve a compelling state
interest and narrowly tailored to that end. Id at 800; Perry Education
Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45, 103 S. Ct. 948,
955, 74 L.Ed.2d 794 (1983); Carey v. Brown, 447 U.S. 455, 461, 100 S.
Ct. 2286, 2290, 65 L.Ed.2d 263 (1981). Non-public fora are subject to a
very different standard: The state may reserve the forum for its intended
purposes, communicative or otherwise, as long as the regulation on speech
is reasonable and not an effort to suppress expression merely because
public officials oppose the speaker's view. Perry, 460 U.S. at 46.

Traditional public fora are “streets and parks which ‘have
immemorially been held in trust for the use of the public and, time out of
mind, have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions.”” Perry, 460 U.S. at
45, quoting Hague v. CIO, 307 U.S. 496, 515, 59 S. Ct. 954, 964, 83 L.Ed.
1423 (1939). Public fora are essentially public places where citizens come

and go indiscriminately. Id Although they are technically government
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property, they are not controlled by the government in the same way as
government buildings or secured areas. /d. Designated public fora are
created when the government opens its property for indiscriminate use by
the general public. Perry, 460 U.S. at 47.

A designated public forum is one that is not intuitively public like
a park, but is affirmatively opened to the public by the government.
Examples of designated public fora include public university meeting
facilities and a municipal theater. Perry, 460 U.S. at 45-46. To determine
whether the government has created a designated public forum, courts
look to the government's intent. Cornelius, 473 U.S. at 802; Perry, 460
U.S. at 47. “The government does not create a public forum by inaction or
by permitting limited discourse, but only by intentionally opening a
nontraditional forum for public discourse.” Cornelius, 473 U.S. at 802
(emphasis added). The government must be “motivated by an affirmative
desire to provide an open forum.” 7d. at 805.

The government may also designate a public forum for a limited
purpose such as use by certain speakers or the discussion of specific
topics. Cornelius, 473 U.S. at 802; Perry, 460 U.S. at 45-46 n.7. This is
sometimes referred to as a “limited public forum,” but it is no different
than a designated public forum. Perry, 460 U.S. at 45-46. The term

“limited” in “limited public forum” simply means that the designated
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forum is for a limited purpose, such as a government meeting. Again, a
limited public forum is merely a species of designated public forum, and is
subject to the exact same constitutional scrutiny as a traditional public
forum such as a park or town square. /d. at 46. Reasonable time, place
and manner regulations are permissible, and a content-based prohibition
must be narrowly drawn to effectuate a compelling state interest. /d. The
JagWire was not such a limited public forum.

If a forum is not traditional public or designated public (including
limited public), it is non-public. Courts will not presume the government
has converted a non-public forum into a designated public forum unless,
“by policy or by practice,” Perry, 460 U.S. at 47, the government has
demonstrated a “clear intent” to do so. Cornelius, 473 U.S. at 802. “If the
facilities have instead been reserved for other intended purposes,
‘communicative or otherwise,” then no public forum has been created.”
Hazelwood, 484 U.S. at 267, quoting Perry, 460 U.S. at 46. Finally,
“where the principal function of the property would be disrupted by
expressive activity, the Court is particularly reluctant to hold that the
government intended to designate a public forum.” Cornelius, 473 U.S. at
804.

In Hazelwood, the U.S. Supreme Court analyzed the issue of

whether a high school newspaper was a public forum or a non-public
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forum subject to regulation and control by school administrators. Because
there was no clear intent to open the newspaper to indiscriminate use by
the public, the Court concluded that the paper was not a public forum.
Hazelwood, 484 U.S. at 269-70. The case arose after a high school
principal removed from a school newspaper two pages containing an
article describing some of the school's students' experiences with
pregnancy and an article discussing the impact of divorce on a number of
the school's students. 484 U.S. at 263. In analyzing whether the students’
First Amendment rights were violated, the Supreme Court began by noting
that the kind of forum in which speech is expressed is vital to First
Amendment analysis. It then enunciated the test for courts to use in
deciding whether a school newspaper is non-public -- whether school
authorities “by policy or practice have opened those facilities for
indiscriminate use by the general public.” Id at 268. In Hazelwood, the
Court noted that the journalism class and newspaper production were (1)
designated by school policy as part of the curriculum; (2) taught by a
regular faculty member during school hours; (3) awarded grades and credit
to participating students; (4) controlled and overseen by a faculty member
who was the final arbiter of content; (5) was not opened up for public use,
and; (6) bore no indicia of “clear intent” by the school to relinquish

control and create a public forum. Id. at 269-70.
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After concluding that the school newspaper was a non-public
forum, the Court determined that school officials could regulate the
newspaper's contents in “any reasonable manner.” Id. at 270. The Court
then distinguished between (1) tolerance of private student speech that
happens to occur on school grounds, and (2) the affirmation, promotion, or
sponsorship of student speech by the school itself. Id at 270-71. The
former issue — tolerance of private student speech that happens to occur on
school grounds — is mandated by Tinker, supra, which involved students
who wore black armbands to school to protest the Vietnam war. On the
other hand, the Court wrote in Hazelwood:

The latter question concerns educators' authority over

school-sponsored publications, theatrical productions, and

other expressive activities that students, parents, and

members of the public might reasonably perceive to bear

the imprimatur of the school. These activities may fairly be

characterized as part of the school curriculum, whether or

not they occur in a traditional classroom setting, so long as

they are supervised by faculty members and designed to

impart particular knowledge or skills to student participants

and audiences.

Id at 271. The Court determined that educators' authority in this area
enabled them to “assure that participants learn whatever lessons the

activity is designed to teach, that readers or listeners are not exposed to

material that may be inappropriate for their level of maturity, and that the
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views of the individual speaker are not erroneously attributed to the
school.” Id.

The Hazelwood court found a school district does not violate the
Constitution by restricting content in a student newspaper published as
part of a journalism class for a grade, holding that “educators do not
offend the First Amendment by exercising editorial control over the style
and content of student speech in school-sponsored expressive activities so
long as their actions are reasonably related to legitimate pedagogical
concerns.” Id. at 273 n.7.

The Hazelwood court specifically identified teen sexual issues as
those over which educators needed flexibility and more control:

Educators are entitled to exercise greater control over ...

student expression to assure that participants learn

whatever lessons the activity is designed to teach, that
readers or listeners are not exposed to material that may be
inappropriate for their level of maturity, and that the views

of the individual speaker are not erroneously attributed to

the school .... In addition, a school must be able to take into

account the emotional maturity of the intended audience in

determining whether to disseminate student speech on
potentially sensitive topics, which might range from the
existence of Santa Claus in an elementary school setting to

the particulars of teenage sexual activity in a high school

setting.

Id at 271 (emphasis added).
In Planned Parenthood, the Ninth Circuit Court of Appeals

evaluated a nonprofit family planning organization’s claim that its First
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Amendment rights were infringed when school administrators declined to
publish advertisements for the organization in a school-sponsored
newspaper. 887 F.2d at 936. Applying the Hazelwood forum analysis, the
Court noted that the newspaper was authorized by the school, offered as
part of the curriculum, taught by faculty members and offered grades and
academic credit upon completion. Id. at 942. As such, the newspaper was
a non-public forum and was subject to any reasonable restrictions with a
legitimate educational purpose. Id. at 946.

Hazelwood was consistent with prior Ninth Circuit Court of
Appeals’ analysis of the rights of student newspapers. Nicholson v. Bd. of
Educ. Torrance Unified Sch. Dist., 682 F.2d 858 (9th Cir. 1982) also dealt
with school control of what went into the newspaper the school itself
published as part of the school's educational program. In Nicholson, the
Ninth Circuit court held that “writers on a high school newspaper do not
have an unfettered constitutional right to be free from prepublication
review.” Id. at 863.

The Ninth Circuit correctly analyzed the difference between Tinker
and Hazelwood in Burch v. Barker, 861 F.2d 1149 (9th Cir. 1988). In that
case, a school attempted to censor a private newspaper produced by
students independently, “at their own expense, off school property, and

without the knowledge of school authorities.” Burch, 861 F.2d 1150. The
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Court noted accurately that the difference between the Tinker public forum
and the Hazelwood non-public forum was as simple as the distinction
“between speech that is sponsored by the school and speech that is not.”
Id. at 1158 (quoting Hazelwood).

Here, the evidence showed that the JagWire was a Hazelwood non-
public forum, and there was no clear intent to open the newspaper for
indiscriminate use by the public. The paper was Emerald Ridge’s official
newspaper distributed to its students. Emerald Ridge journalism students
staffed the paper and the journalism class was offered as part of the
school’s curriculum. Ex. 31. Students received grades and academic
credit for participation. /d. The class was taught by a paid, regular faculty
member during school hours. Ex. 19; RP 461. The teacher was the final
arbiter of the content of the paper. CP 138; RP 255. School board policy
specified that student publications were vehicles for instruction and could
not cause a substantial disruption of the school, defined as invading
privacy, attacking particular groups, causing “shouting or boisterous
conduct” and other speech that would be protected in a public forum. CP

140. District policy stated that student publications were not the private
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speech of students, but were considered the speech of the District. Ex. 3;
RP 477-78,2190.°

Despite the District’s attempt to offer contradictory testimony that
the JagWire was an open forum “by practice™ because Smyth and Lowney
refused to provide oversight, the United States Supreme Court has made
clear that a non-public forum cannot be made public by inaction.
Cornelius, 473 U.S. at 802.

Because the District had legitimate pedagogic reasons for
restricting the student journalists’ activities, which were part of the school
curriculum, the First Amendment does not apply. The JagWire was a non-
public forum as a matter of law. The trial court should have made that

legal determination in advance of the trial.

% Early in the trial, Superintendent Apostle admitted facts that totally

contradicted the legal theory that JagWire was an “open forum” or “public forum:”

Q. Where is it written that the principal couldn’t stop publication?
A. We operated at the time under an open forum.
Q. But there are a number of documents that talk about the fact that the

School District can and should promptly review information that will
either cause harassment, invasion of privacy, or substantially disrupt
the educational environment, correct?

A. If the publication met any of those conditions, the principal could
intervene.

RP 428-29.
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4) A New Trial [s Warranted Under CR 59(a)(8) Because the
District Was Allowed to Present a Defense that It Was
Constitutionally Prohibited from Controlling the Content of
the School-Sponsored Newspaper

The student victims are entitled to a new trial under CR 59(a)(8)
because not only did the trial court err in mischaracterizing the JagWire's
status, it delayed a final ruling on that question of law, allowing the
District to offer testimony on a legally erroneous defense to the jury. The
trial court reserved ruling on the motions in limine regarding open forum,
allowed testimony as to the law and legal conclusions, and then declined
to give the student victims® curative jury instructions.” The student
victims sought to prevent the District from introducing evidence and
argument that the JagWire was a so-called “open forum™ so that, under the
First Amendment, the District could not stop publication of the students’
sexual details. CP 235-49. Because that motion was denied, the District
was allowed to present evidence that any prior review or restraint of
speech in the JagWire, a school-sponsored newspaper offered as
curriculum, would have been a violation of students’ First Amendment

rights. The District was allowed to tell the jury that any oversight of the

? The trial court’s Instruction Number 20 did not reference forum at all, but
began with a statement that student journalists have First Amendment rights, followed by
a statement describing the legal standard for a nor-public forum, contrary to the court’s
own ruling. RP 2548; CP 606.
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students who published personal sexual details about other students would
have violated the Constitution. That was error.
(a) The Trial Court Allowed Testimony that the District

Was Constitutionally Prohibited from Stopping
Publication of Students’ Sexual Information

Witnesses are not permitted to give testimony about the law (or
law mixed with fact). Orion Corp. v. State, 103 Wn.2d 441, 461, 693 P.2d
1369 (1985); Charlton v. Day Island Marina, Inc., 46 Wn. App. 784, 732
P.2d 1008 (1987); see also ER 704; 5B Wash. Prac., Evidence Law and
Practice § 704.7 (5th ed.); ER 401-402 (evidence irrelevant and
inadmissible unless it has a tendency to prove or disprove a fact). It is the
role of the Court to determine the law and to instruct the jury accordingly.
Keller v. City of Spokane, 146 Wn.2d 237, 251, 44 P.3d 845 (2002); Wash.
Const. art. IV § 16 (Judges “shall declare the law™). Thus, expert and lay
witnesses alike are prohibited from testifying regarding what the law is,
what they believe it to be, or what they think it should be. Cf. Bell v. State,
147 Wn.2d 166, 180, 52 P.3d 503 (2002); Orion Corp., 103 Wn.2d at 461.

A witness cannot be allowed to give an opinion on a

question of law.... In order to justify having courts resolve

disputes between litigants, it must be posited as an a priori
assumption that there is one, but only one, legal answer for

every cognizable dispute. There being only one applicable

legal rule for each dispute or issue, it requires only one

spokesman of the law, who of course is the judge.... To
allow anyone other than the judge to state the law would
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violate the basic concept... and it would intolerably
confound the jury to have it stated differently.

Specht v. Jensen, 853 F.2d 805, 807, cert. denied, 488 U.S. 1008 (10th
Cir. 1988) (quoting Stoebuck, Opinions on Ultimate Facts: Status, Trends,
and a Note of Caution, 41 Den.L.Cent.J. 226, 237 (1964)).

ER 704 bars a witness from testifying to legal conclusions. State v.
Olmedo, 112 Wn. App. 525, 49 P.3d 960 (2002); see also, Hyatt v. Sellen
Constr. Co., Inc., 40 Wn. App. 893, 899, 700 P.2d 1164 (1985); Everett v.
Diamond, 30 Wn. App. 787, 791-92, 638 P.2d 605 (1981). Improper legal
conclusions include testimony that a particular law applies to the case, or
testimony that the defendant's conduct complied with or violated a
particular law. Hyatt, 40 Wn. App. at 899, 700 P.2d 1164. Furthermore,
“[e]xperts may not offer opinions of law in the guise of expert testimony.”
Stenger v. State, 104 Wn. App. 393, 407, 16 P.3d 655, review denied, 144
Wn.2d 1006, 29 P.3d 719 (2001).

Under the rule, reference in this case by the District’s counsel and
its witnesses to the Constitution and the First Amendment should have
been excluded. See Peterson v. City of Plymouth, 60 F.3d 469, 475 (8th
Cir. 1995) (reversing and remanding for new trial where trial court
admitted impermissible legal testimony that defendant officers' conduct

comported with the “standards under the Fourth Amendment™).

Brief of Appellants - 34



Our Supreme Court addressed this issue in Bell, 147 Wn.2d 166.
Bell was a rape victim who sued the Department of Corrections for failing
to properly supervise a rapist, Scherf. /Id. at 169. At trial, the court
permitted a former member of the Indeterminate Sentence Review Board
(ISRB), David Carlson, to “counter Bell's suggestions that Scherf's parole
would have been revoked but for DOC's inadequate supervision[.|” Id. at
172. Carlson “testified about the decision-making process at revocation
hearings” and “stated an alleged parole violation must be established with
an 85 to 90 percent certainty before the ISRB would take action.” /d. at
173. “Bell objected and moved to strike, noting thét not only was
Carlson's opinion testimony an incorrect statement of the law but since the
matter was a question of law, opinion testimony would be impermissible.”
Id. “The court granted the motion in part, but nevertheless allowed
Carlson to testify as to his understanding of the applicable standard of
proof.” Id.

On appeal, the Court held that the trial court had properly sustained
the first objection, but that it had erred in allowing “Carlson to testify as to
his understanding of the applicable standard of proof.” Id. at 179.

It matters little if the opinion is stated vaguely or clearly; if

it refers to a legal issue within the court's purview, it is

inadmissible. We disagree with the Court of Appeals'

reasoning that the impact of this ambiguity “was lessened
by the testimony of another former board member
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Katherine Bail, who clearly stated the standard of proof

was preponderance of the evidence.” Id. The impact of

improper opinion testimony on a legal issue is not cured

by opinion testimony of another witness on the same legal

issue. Two wrongs do not make a right.

Id. at 180. Taken together, Bell and the other cases discussing the
inadmissibility of legal testimony stand for the proposition that a witness
may not testify about the law or about their “understanding” of the law.

Despite evidence provided in advance of the trial that the JagWire
was a non-public forum, the trial court reserved ruling the student victims’
motion in limine to prevent the District from presenting its defense that the
JagWire was an “open forum” that was not subject to prior review or
restraint by the District. CP 456-64. However, the trial court did rule that
testimony as to legal conclusions would be prohibited. CP 458, 463.

The trial court then permitted the District to violate that very ruling
as the District regaled the jury with misinformation, arguing that the
District’s act of publishing students’ personal sexual histories and details
was compelled by the First Amendment. RP 265, 273-74, 428, 479, 528,
604, 660, 667-68, 671, 738, 743, 803, 818, 848-49, 853, 1218-25, 1250,
1267, 1515, 1537, 1554, 1560, 1567, 2075, 2093, 2101, 2150, 2162, 2185,
2206, 2246. It was the central theme of the District’s defense. Id.; RP

254-56, 261, 263-67. The District’s counsel, lay witnesses, and expert

witnesses alike repeatedly referred to the article disclosing students’
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sexual histories and status as “protected speech” or “protected
expression,” and claimed that only “unprotected speech” could be
restrained in an “open forum.” RP 743, 803, 853, 862, 1218, 2169, 2243.
One juror questioned Smyth on that topic, asking if the “pull quotes™ were
“protected speech.” Smyth answered “yes.” RP 862.

At one point during testimony, the District entered into a

discussion with a witness about open forum, the First Amendment, and

Tinker:
Q. Do you know whether or not open forum is
constitutionally protected?
A. I know there is a Supreme Court case and I don’t

remember exactly its [sic] Hazelwood —

Q. No, it’s Tinker v. Des Moines.

Tinker — yeah. I'm familiar with it, but I don’t
know the letter of the case but, you know, it has
been brought up in journalism classes in the past.

Q. And you’re aware that under the Constitution, open
forum is constitutionally protected?

MR. ROBERTS: Objection.  Excuse me, objection
your honor. This is a motion in limine and we’re
getting into the law now.
RP 1554-55. After a sidebar, the trial court allowed this line of inquiry.
The trial court explained later that the sidebar ruling had prohibited

references to case law or Tinker, RP 1566, but the trial court did not strike
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the question and answer nor ask the jury to disregard them. The court also
overruled the student victims’ objection that witnesses should not be
opining on whether “open forum” is “constitutionally protected.” RP
1566.

Because the trial court did not conduct the proper forum analysis
prior to trial, the District was allowed to present “evidence” regarding both
the legal definition and existence of “open forum” at Emerald Ridge. Had
the trial court correctly ruled in advance of trial that the JagWire was a
non-public forum, the student victims might have received a fair trial. The
District’s repeated suggestion that the JagWire was a “constitutionally
protected open forum” was highly misleading to the jury and incorrect as a
matter of law. When the trial court ruled post-trial that the JagWire was a
“limited public forum” (which was also incorrect), RP 2427, the damage
was done. The trial court erred in concluding that the District could
present facts and argument to the jury that the JagWire was an “open
forum” and that the First Amendment prohibited the District from
stopping publication of student sexual histories and details.

(b) The Jury’s Decision Was Tainted by the Trial

Court’s Decision Permitting an Erroneous Legal
Conclusion in Testimony and Argument to the Jury

The student victims anticipate the District may argue the trial

court’s actions were harmless error. When a trial court admits legally

Brief of Appellants - 38



inadmissible evidence, and it is reasonably probable that evidence affected
the outcome of the trial, such error is prejudicial and a new trial is
necessary. Dickerson, 62 Wn. App. at 433-34;'° Smith v. Ernst Hardware
Co., 61 Wn.2d 75, 377 P.2d 258 (1962).

It is prejudicial error for the jury to consider critical evidence that
the court either has not admitted or has been stricken. Stare v. Balisok,
123 Wn.2d 114, 118, 866 P.2d 631 (1994); Magana v. Hyundai Motor
Am., 123 Wn. App. 306, 315, 94 P.3d 987, 992 (2004). This Court’s
decision in Magana is particularly apt. There, the trial court in Clark
County sustained an objection by the defense to the plaintiffs’ alternate
theory of liability is a product liability case, the lack of integrated seat belt
design. Despite its own ruling, the court allowed evidence from an expert
to be admitted on the integrated seat belt design issue. The court then
declined to instruct the jury that it had ruled the alternate integrated seat
belt design theory was not properly before the jury. The jury returned a
verdict in favor of the plaintiff for over $8 million. On appeal, this Court

reversed the judgment on the verdict of the jury, noting that it was error

1% In Dickerson, a bar patron who was injured in an altercation with another
patron sued the bar for negligent overservice. Dickerson, 62 Wn. App. at 427. The bar
sought to introduce evidence that the plaintiff had slapped his girlfriend in the past as
evidence of whether the plaintiff had slapped his opponent before the altercation. /d. at
429. The trial court denied the plaintiff’s motion in limine to exclude the slapping
evidence. The entire testimony consisted of one brief exchange during the trial. Id.
However, the Court of Appeals concluded that even this small amount of prejudicial
evidence was enough to warrant a new trial for the plaintiff. /d at434.
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for a jury to consider evidence that the court is not admitted or has
stricken. 123 Wn. App. at 315. Such an error by the trial court was not
harmless. Jd. at 316-18. Just as it was prejudicial error for a jury to
consider evidence on a theory that was not properly before it in Magana, it
was prejudicial error for the jury here to consider evidence on a defense
unavailable to the District as a matter of law.

The feeling of prejudice engendered in the minds of the jury here
prevented the student victims from having a fair trial. This was not an
instance of harmless error but a pervasive pattern of District conduct. The
central theme of the District’s defense was predicated upon a false legal
premise: that the District was constitutionally prohibited from restraining
or reviewing the publication of students’ sexual histories and information.
The District featured the argument in its opening statement, and with
virtually every witness it examined and cross-examined during the trial.
The jury was led to believe not only that the District’s hands were legally
tied by the First Amendment before the incident at issue, but that the
student victims harmed both the school and the newspaper because the
lawsuit forced the District to take away students’ First Amendment rights.

Juror questions indicated that the prejudice was severe. One juror
asked Apostle, “Am I understanding the JagWire is not endorsed by the

District due to it being an open forum?” After Apostle answered that the
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District was “not necessarily an endorser of the kinds of topics [the
students]| select,” the juror asked, “Would this make the publication
exempt from the review option expressed in the handbook and 3220 [the
District’s written policy]?” Apostle indicated that the publication was
exempt. RP 433. Another juror asked Smyth if the paper contained a
“disclaimer” that the content was not endorsed by the school or the
District.” RP 530. A juror asked Smyth if the “pull quotes” (the
highlighted statements that this or that student had had oral sex or sex)
were “unprotected speech.” Smyth indicated that the particular quotes at
issue were protected. RP 862. Another juror asked Lissit, “In an open
forum process, who do you recommend have [sic] the final decision to
print if no prior review is practiced?” RP 1267. A juror asked Bates,
“...why not drop the suit after gaining knowledge that the District created
3320-R to review future paper issues before print?” RP 1490. One juror
questioned Smyth on that topic, asking if the “pull quotes” were
“protected speech.” Smyth answered yes. RP 862.

The District’s witnesses stated that the JagWire was an “open
forum,” which is a legal conclusion. RP 2146. They also testified that
under the open forum regime, the First Amendment prohibited any prior
review or restraint of the JagWire. RP 2180. This is also a conclusion of

law, and an incorrect one. These conclusions went to the heart of the
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District’s defense: that the District was not liable because it was bound by
law to allow its students to publish the personal sexual histories of fellow
students. Not only were these legal conclusions inadmissible as expert
testimony, they did not accurately state the law applicable to the District.
The trial court’s legal error regarding forum analysis allowed an
improper legal defense to permeate the trial and confuse the jury. This
error affected the outcome of the trial and was prejudicial. A new trial is

warranted.

5 A New Trial Is Warranted Under CR 59(a)(7) Because
Counsel for the District Misrepresented the Law and the
Evidence and Inflamed the Passion and Prejudice of the

Jury

A new trial may be granted based on the prejudicial misconduct of
counsel if the movant establishes “that the conduct complained of
constitutes misconduct (and not mere aggressive advocacy) and that the
misconduct is prejudicial in the context of the entire record.” CR 59(a)(7);
Aluminum Company of America, 140 Wn.2d at 539. Misconduct of
counsel includes misstatements regaiding the law, improper argument and
comment, and violations of pretrial orders. /d A new trial is warranted
where defense counsel introduced evidence prohibited by an order in
limine, even if no open objection is made during trial. Osborn v. Lake

Washington School Dist. No. 414, 1 Wn. App. 534, 462 P.2d 966 (1969).
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In closing arguments, counsel may only address the jury “upon the
evidence and the law as contained in the court’s instructions.” CR 51(g).

(a) Public Forum Argument

The trial court ruled in limine that the District would “not be
allowed to offer lay testimony regarding the law of “open/public forum”
or on any other legal issue in this cése.” CP 458. The trial court also
entered an order in limine “precluding experts from making any legal
conclusions.” CP 463.

Nevertheless, throughout pretrial motions, opening statements,
witness questioning, trial colloquy, and post-trial proceedings, the
District’s counsel insisted to the trial court that the JagWire was operated
as an “open forum” as a matter of law and fact, and that under that regime,
the District was prohibited from prior restraint or review of the newspaper.
CP 14-34, 186-202; RP 265, 273-74, 428, 479, 528, 604, 660, 667-68,
671, 738, 743, 803, 818, 848-49, 853, 1182, 1218-25, 1250, 1267, 1515,
1537, 1554, 1567, 2075, 2093, 2101, 2150, 2162, 2185, 2206, 2246. The
trial court’s continued confusion about the concept, engendered by the
District’s counsel, allowed the District to present evidence, including
expert testimony, that the JagWire was an “open forum™ and that the
District was powerless under the Constitution to stop publication of

students’ sexual histories. Id.; RP 72, 184-86, 2150.
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However, during post-trial colloquy about open forum, the trial
court pressed the District’s counsel regarding the legal test for determining
open forum. For the first time in the case, and contrary to all of the
previous argument, counsel stated that “open forum” was synonymous
with “public forum™ as described in Tinker. RP 2397. Counsel went on to
state that the United States Supreme Court declared the forum in
Hazelwood to be a “limited open forum,” which is contrary to Hazelwood.
1d.; Hazelwood, 484 U.S. at 269-70 (school newspaper was a non-public
forum, “limited open forum™ not discussed). Struggling to understand
counsel’s argument, the trial court inquired as to what case stated the
factors for determining an open forum. RP 2401. The District’s counsel
responded, “That’s a problem because it’s a public forum. I think the best
that you’re going to get is what experts testified on the stand they
considered to be open forum.” Id. Then, in response to further questions,
Counsel stated that “7inker forum™ may be better than “open forum™ and
then said that in a limited public forum the school could restrict based on
legitimate pedagogical concerns. RP at 2409. This is also incorrect; as
discussed supra, a “limited public forum™ is legally no different from a
public forum and is subject to strict scrutiny. Perry, 460 U.S. at 45-46.

“Legitimate pedagogical concerns” is not the standard applied to a limited
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public forum; it is the Hazelwood non-public forum language.
Hazelwood, 484 U.S. at 273 n.7.

Thus, after arguing repeatedly and extensively to the trial court and
the jury that the JagWire was an “open forum™ as a matter of law, and
putting on expert witnesses regarding the legal definition of open forum
and its application to the District’s action, counsel finally conceded that he
was not even sure “open forum” was the right term. RP 2409. Counsel
also misrepresented Hazelwood repeatedly, suggesting that the newspaper
in that case was held to be a limited public forum, which it was not. The
trial court ultimately ruled that the JagWire was a limited open forum
based on misunderstanding of Hazelwood. RP 2327-28. The District’s
counsel misrepresented the law, confusing the court and the jury,
depriving Bates of a fair trial.

The District’s counsel also repeatedly suggested that Emerald
Ridge was a First Amendment utopia destroyed by the student victims’
lawsuit, and deceptively lamented that the suit forced the District to
abandon First Amendment principles for censorship. RP 266, 501, 853-

54,2146."

"' For example, counsel for the District had this exchange with Smyth:

Q. [Mr. Austin]: How is the First Amendment doing these
days at Emerald Ridge?
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The District’s counsel cross-examined the student victims’ expert,
about why he did not “like” open forums, saying “...what bothers you is
that students are given the absolute right to use their First Amendment
Rights under the U.S. Constitution, isn’t that correct?” RP 1218.
Objections to this line of questioning were overruled. RP 1219. In
closing, counsel reiterated this theme by saying that the student victims
“want to take the First Amendment right away from all students.” RP
2744, Counsel also argued that “legitimate educational concerns” meant
that the District could only restrain “unprotected speech,” which is a First
Amendment term of art. RP 2732.

Persistent improper questioning of witnesses constitutes
misconduct of counsel and such misconduct is prejudicial error. State v.
Simmons, 59 Wn.2d 381, 384-87, 368 P.2d 378 (1962). Such misconduct
is present even where the trial court generally sustains objections to the

questions. The District’s counsel was fully aware that the court had not

A. [Mr. Smyth]: It’s not pretty.
Q: How so?
A Because of the implementation of the

Regulation 3220-R, all issues of the JagWire
must be reviewed by the principal or his
designee and they’re subject to censorship.

RP 853.
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ruled definitely on the issue of open forum but he nevertheless persisted in
pressing the issue to the jury. It was misconduct for him to do so.

It was also flagrant misconduct for counsel to argue in closing that
the student victims were trying to “take the First Amendment right away”
from students, or that Policy 3220 only allowed the District to restrain
“unprotected speech.” Counsel had lost the “open forum™ argument; the
jury instructions stated that the District could restrain student speech based
on legitimate pedagogical concerns. Therefore, suggestions that the First
Amendment rights of Emerald Ridge students had been altered by the
lawsuit, or that the District could not restrain some speech that would
normally be First Amendment protected, were factually and legally false.

(b) Statement of Damages

The District’s counsel also committed misconduct by abusive
misuse of the student victims® statement of damages mandated under
RCW 4.28.360. Counsel used the procedural statement to suggest that
Bates was demanding excessive damages from the District due to avarice.

Arguments contending that parties are avaricious or parsimonious,
or generally bearing on a party’s ability to pay, constitute misconduct. For

example, “golden rule” arguments, wherein counsel tells the jury to put

Brief of Appellants - 47



themselves in the shoes of a client, are not permitted.'> Golden rule
arguments are forbidden is because they are attempts to appeal to the
personal passion and prejudice of a jury: “Such an argument is improper
because it encourages the jury to depart from neutrality and to decide the
case on the basis of personal interest and bias rather than on the evidence.”
Adkins, 110 Wn.2d at 139. Whether a plaintifl recovers, and in what
amount, or whether a defendant prevails, are questions the jury must
resolve solely on the evidence and the law, and not on the basis of appeals
to sympathy, passion or prejudice. Id.

More directly, in Day v. Goodwin, 3 Wn. App. 940, 478 P.2d 774
(1970), review denied, 79 Wn.2d 1001 (1971), defense counsel in a
wrongful death action asserted to the jury in closing that the case was an
attempt by the decedent’s mother to get on “Easy Street” and that she was
trying to benefit from the death of her child. The court held such
argument to be misconduct. Similarly, Washington law is clear that
efforts to speak to the financial resources of a party are forbidden. It is
“well established” that in personal injury cases the fact that the defendant

carries liability insurance is entirely immaterial, and the deliberate or

"> Generally, reference by counsel to the “golden rule” per se, or allusions to the
rule such as “urging the jurors to place themselves in the position of one of the parties to
the litigation, or to grant a party the recovery they would wish themselves if they were in
the same position” constitutes an improper “golden rule” argument. Adkins v. Aluminum
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wanton injection of this matter into the case by plaintiff is ground for
reversal. King v. Starr, 43 Wn.2d 115, 118, 260 P.2d 351, 352 (1953).
Defense counsel may not refer to the fact that a judgment against a
government will be borne by the jurors as taxpayers. Safeco Insurance v.
JM.G. Restaurants, 37 Wn. App. 1, 680 P.2d 409 (1984).

The District’s counsel’s use of the student victims’ statement of
damages was unabashedly an effort to paint those students as avaricious
money seekers who did not care that their greed destroyed the First
Amendment rights of other students. This tactic was condemned by the
Day court: “A case should be argued upon the facts without an appeal io
prejudice.” Day, 3 Wn. App. at 944 (quoting Pederson v. Dumouchel, 72
Wn.2d 73, 84, 431 P.2d 973, 980 (1967)).

Under Washington law, a plaintiff is prohibited from pleading a
dollar figure for damages in the complaint. RCW 4.28.360. However, if a
defendant demands a statement of damages from the plaintiff, the plaintiff

must comply. Jd."> The statute is procedural, not substantive. Id. at 269.

Co. of Am., 110 Wn.2d 128, 139, 750 P.2d 1257, 1264 (1988) clarified on denial of
reconsideration, 756 P.2d 142 (1988).

> This procedure was adopted in 1975, apparently in response to problems in
the medical profession caused by plaintiffs filing medical malpractice claims for
“astronomical damages.” McNeal v. Allen, 95 Wn.2d 265, 268, 621 P.2d 1285 (1980).
The legislative history of RCW 4.28.360 establishes that plaintiffs were forbidden from
stating general damages in their tort complaints because such statements were often
inaccurate and designed to prejudice and influence juries against defendants. The
Legislature was concerned about plaintiffs who were f{iling complaints with
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Plaintiffs are not required to certify a statement of damages, and it is not
binding at trial. RCW 4.28.360. The statement of damages was designed
to be a countermeasure to the prohibition of ad damnum damage pleadings
in complaints. That statement was not meant to be a tool for aggressive
defense counsel to brand plaintiffs’ claims before the jury.

Having thus been the beneficiary of the Legislature’s protection
under RCW 4.28.360, the District used the statute to inflame the jury
against the student victims. The District invoked its right to receive a
statement of damages under RCW 4.28.360; the student victims’ counsel
submitted responses on their behalf. CP 684-706. The student victims’
statement explicitly stated that “General damages fall within the exclusive

”

province of the jury.” It then went on to generally describe the injuries
and stated that “in similar cases involving public ridicule, juries have
awarded general damages in the $2 million to $4 million range. An award
within this range would be appropriate in this case.” CP 685. This was a

legal analysis based on case comparisons. Nowhere in the statement was

there any declaration that the students were demanding two to four million

“astronomical” damage requests. See Appendix. Such complaints were, in the words of
the Legislature, “puffery” that would be reported in the news media and could harm the
reputation of medical providers. The Select Committee on medical malpractice explained
that, “Since pain and suffering damages have no readily discernible limits, plaintiffs often
ask for huge dollar amounts in their complaints. Health care providers are concerned
about the publicity given these requests and their influence on juries.” 1f defendants
needed notice of damages for insurance or other purposes, they could request a statement
of damages from the plaintiffs.
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dollars. Nowhere did the statement declare or imply that the student
victims were requesting this amount of damages in settlement or at trial.

After the trial court denied the student victims’ motion in limine to
exclude the statements of damages, the District’s counsel at the trial
brandished the statements in front of each plaintiff, asking why each
plaintiff was “asking” for two to four million dollars from the District. RP
965, 1116, 1366, 1476. The students were confused, because they had
never “asked” for those sums. The only amounts they had ever asked for
were during settlement negotiations, which they could not disclose under
ER 408. The statement of damages clearly said that damages “were
within the province of the jury.” CP 684-706. Also, the plaintiffs did not
draft or sign the statements of damages, which were procedural
documents. Id; RP 965, 1116, 1366, 1476. Yet District’s counsel
behaved as if the various plaintiffs were trying to be evasive or deny
previous demands that never existed. /d. During opening stateménts, the
District’s counsel stated that “we’ve got a statement of damages against
the School District from these plaintiffs of between 16 and
$32,000,000.00. This is serious, folks.” RP 261.

Jurors were misled and inflamed by this conduct. One juror asked
Kevin Weeks, “You had no knowledge of the statement of damages before

today?” CP 467. Another juror asked Higgins’ father, “To your
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knowledge, did your wife and (or) Daughter know the dollar figure of the
damages prior to coming to this court? Did you ever discuss the damages
amount with anyone prior to coming to this Court?” CP 528. Another
juror asked him, “The school district changed there [sic] policy...your
family doesn’t feel like that’s enough? A settlement would fix the hurt?”
CP 529. Another juror asked him “You stated that you hadn’t seen the
statement of damages before the trial. Had your lawyers told you what
dollar amount you could sue for, or did you find out during the trial?” CP
530. Another juror commented post-trial that “the original damages were
to be in the 2-4M range per plaintiff and was lowered to 500k-1.5M in
closing.” CP 708 (emphasis added).

The District’s counsel used RCW 4.28.360 as a sword and a shield.
The District received the benefit of RCW 4.28.360 and avoided bad press
and a prejudiced jury. Counsel then proceeded to use the statement of
damages deceptively to inflame the jury to the District’s own benefit.
This was flagrant abuse of the statute and amounts to misconduct.

Counsel’s misconduct, both regarding the open forum
misrepresentation and the statement of damages, prejudiced the outcome,
as reflected in the jury questions, supra. The District’s counsel essentially
argued: “Do not find in favor of the plaintiffs because they are selfish and

greedy. They have destroyed the First Amendment rights of other students
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because of their avarice, and they do not deserve to be rewarded.” The
jury was left with the impression that (1) the District was prohibited by the
First Amendment to stop publication of student sexual histories, and (2)
the student victims’ greed forced the District to take away its students’
First Amendment rights. Counsel inflamed and confused the jury, and

denied the student victims a fair trial.
(6) A New Trial Is Warranted Under CR 59(a)(1) and (9)
Because Pervasive Misinformation. False Testimony as to

Legal Conclusions, and Other Errors Were Irregular and
Denied the Student Victims Substantial Justice

Under CR 59(a)(1) a new trial may also be granted on the basis of
irregularity in the proceedings. Cumulative remarks on immaterial matters
are an irregularity in the proceedings. Storey v. Storey, 21 Wn. App. 370,
374, 585 P.2d 183 (1978), review denied, 91 Wn.2d 1017 (1979). If they
are sufficiently pervasive, they can prejudice the outcome, even with
curative instructions. Id. Under CR 59(a)(9), a new trial is warranted if
substantial justice has not been done.

In Storey, one party made a series of immaterial and prejudicial
remarks on the stand. Id. at 374. Despite numerous sustained objections,
orders to strike, and admonishments from the judge, the cumulative impact

of the statements was found to be prejudicial and incurable. /d.
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Here, the problem was even more pervasive than in Storey. The
District was permitted to mount a defense that was unsupported in law or
fact, based on a false premise. That premise, if believed, negated the
student victims’ claims as a matter of law. The jury was repeatedly told,
and apparently believed, that the District was constitutionally prohibited
from doing what the student victims claimed it should have done. Only at
the end did the court rule as a matter of law that the District’s defense was
legally invalid. Then, the court offered an inadequate jury instruction.

A new trial is warranted here. Falsehoods, confusion, and
testimony as to conclusions of law and damages, pervaded the trial and
prejudiced the outcome. Irregularities abounded, and substantial justice
has not been done.

F. CONCLUSION

The trial court erred in failing to rule as a matter of law that the
JagWire was not a public forum. The court compounded this error by not
giving curative instructions on the forum question once it concluded that
the student newspaper was not a public forum. It allowed evidence from
lay and expert witnesses on the First Amendment and argument from the
District’s counsel that the JagWire was a public forum to come before the

jury. The court further permitted the District’s counsel to misuse the
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student victims® statement of damages in argument. The student victims
were deprived of a fair trial.

This Court should reverse the trial court’s judgment and remand
the case for a new trial. Costs on appeal should be awarded to appellants.

DATED thisJ${\ay of January, 2011.
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APPENDIX



CR 59(a). Grounds for New Trial or
Reconsideration. On the motion of the party
aggrieved, a verdict may be vacated and a new trial
granted to all or any of the parties, and on all
issues, or on some of the issues when such issues
are clearly and fairly separable and distinct, or any
other decision or order may be vacated and
reconsideration granted. Such motion may be
granted for any one of the following causes
materially affecting the substantial rights of such
parties:

(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse
of discretion, by which such party was prevented
from having a fair trial;

(2) Misconduct of prevailing party or jury;...
(8) Error in law occurring at the trial and objected
to at the time by the party making the application;

or

(9) That substantial justice has not been done.
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INSTRUCTION NO. Z0

Student journalists possess a First Amendment right to freedom of speech and press.
Educators do not offend the First Amendment by exercising editorial control over the style and
content of student speech in school-sponsored student newspapers so long as their actions are

reasonably related to legitimate educational concerns.
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INSTRUCTION NO. 27

Students in public schools are not entitied to engage in speech which school authorities
have reason to believe will substantially interfere with the work of the school or impinge upon
the rights of other students.

Educators do not offend the First Amendment by exercising editorial control over the
style and content of studeni speech in school-sponsored student newspapers so long as their
actions are reasonably related to legitimate educational concems. School officials need not
tolerate speech that is vulgar or lewd, that invades the privacy of others, that interferes with the
rights of other students, or that is otherwise inconsistent with the school’s basic educational

Mission.

Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 509, 89 S.Ct.
733,21 L.Ed.2d 731 (1969), Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 685, 106 S.Ct.
3159, 92 L.Ed.2d 549 (1986); Hazehvood School Dist. v. Kuhlmeier, 484 U.S. 260, 266, 108

S.Ct. 562, 98 L.Ed.2d 592 (1988).
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INSTRUCTION NO. 22 36
Students in public schools are not entitled to engage in speech which school authorities

have reason to believe will substantially interfere with the work of the school or impinge upon

the rights of other students.

Educators do not offend the First Amendment by exercising editorial control over the
style and content of student speech in school-sponsored student newspapers so long as their

actions are reasonably related to legitimate educational concerns.
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o1 KRISTEN STEENBEEKE
REPORTER

In the early days of televislon, 1t was considered
highly racy for 2 couple to be seen lylng In bed togethes,
No matter what their marital status was, On the 15503
show "T Love Luey,” main charatter Lucy and her resl-life
and television hushand, Desi Amnaz. were portrayed to be
sleaping in separate beds. Also. though her character gave
birth %0 3 child, the word “pregnant” was not allowed o
be used.

How, in the 21st century. teen television shows hint
heavily at unmarred teens heving sex. Magazines head-
lines say, “Ways to plesse your man in bed.” Presidential
sex scandals show up acruss every newsstand. Ask o chitd
or teen about the Trag war and they give a blank stare:
sk them about Paris Hittan's sex tape and they give you
1 full synopsis

Paremts may ask themselves, "How has §t getten so
bad?” The answar {5 expeiure. Whether positive, negative
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or fnformationsl topics like oral 2ex have become ampant
in the media and many teens have fallen under its spell.

1n 2005, an artide by the Washington Post revealed
that cver 50 percent of teens, ages 15-19, have engaged
in oral sex. The article also stated that nearly ane in four
tesns who are abstinert from sexusl
Intercourse have participeted in oral
sex. An article in USA Today cleardy
irslsts that teent are viewing ol s=x
as g more casuzl seaual act, while the'r
parents beliave it to be more Intimata
thani B pregnancy is
not a risk In instances of fellatlo (oral sex performed on
2 male) er cunnflingus [orsl sex performed pn a fermle),
all other risks Involying diseass or emotional turmoil are
disregarded.

it & possible thet the rise of genml referentes in the
media has lant to the rise of 8l dve susl i

Hor 1e.slly.l feellke.. .

2
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SEXUAL CONITENT APPEARS
iN &4 PERCENT OF ALL TELE-
VISION PROGRAMS.

#2 352 (37 5

take all measuies to provide protection advice and ST
wamings, the mere presence of sexusl themes is still
svailable for young teens. Sorne teen magazines draw in
readery even younger than 12, who are now being con-
stantly exposed to articles, sdvice columns and questions
regarding oml sex

Asxide from the news and
maguzines, stx and oral sex
also appear sbundantly in
movies, television and mu-

influence

The media and pop culture may be changing the values of foday’s feenager

“ When people just ushinlo. .
et Tke e ond Kevinwe

waited o year (and oysors a, |
really long time). | theught we -,
wailed the petfect'amounl
of time because | was rsady. .
I1’s nol somett Iwanifo
regrel. | don't really regral ©
cnyibing ¢ slokes and |
cdon'l think it wos o tnisloke.

-Whitney Hiyuins, senior

« [has paticipaled in oral sex und sexf

¢ lpiies i 166 v girepity been
geoing out for a year

Shows such a5 “Sex and the City™ advertise ]
casual, fun and completely risk-free. Though imtended
generally for adults, many parerts ere obliviovs to the
general therne of thelr children’s shows and the palpably
sexun| contant,

In the past 10 years, oral sex has also become 3 tople
of mational discussion due to the Clinton scandal in 1995,
When the media scquired news in 1998 of president Bill
Clinton receiving oral sex from White House intem Monia
Lewingky, arguments arose a5 to whether oral sex could
bec

sicvidens. The org

“Common Sanse Media™ re-
leased a study on media expasure in teens, which revealed
that sexual contant appears in 54 percent of sll television
progmms, and only 15 percent of thesa programs include
messages about ritks such as STDs or pregnancles. Tt also
stated thit. “On average. music videes contain 93 sexual

Though magazines such as “Se " and “CosmaBIRLL"

per hour, including 11 hardcore’ scenes depict-
ing behavior such as fitercourse and orsl sec”

idered “sexuy reletions.” Howeves, it seemed that
Lewingby was almoat glorified after the scandsl - she
became a representative for Jenny Cralg dieting program,
hosted 2 reality show called “Mr. Persomality” and at-
tempted to desfgn her own line of handbags.

A seandal also arose in 2008, imolving REB singer
Ne-Yo, Cell phone video footage was leaked onto the in-
ternet invelving 2 backup dancer of the singer ghving him
oral sex. When rumors came out that she was fired, Ne-Yo

admitted to the seaual sct but told the press, “Why would
she get Aired? She's one of my dancers. She's also # good
friemd of mine.” As & role medel and idol of teens, Ne-Yo

fras set an eample of caswal oral sex.

Oral sex has slso sppeared in the novel industry.
Theugh it is classified 21 a "cautionary tale,” Paul Puditiy’
teen hovel “Rafnbow Party” exposes the details of par-
Bes during which girls don vadeous eolors of lipstick and
perform onl sex, therefore giving the bays # minbow of
rings ground the¥r penises. In the end of the novel. the
gil throwing the party sopeires gonorrhes and na one
sttends her party. Though these typis of medis influences
cart deter seaual acks such us oml sex, they slso have the
alrility of planting ideas in adolescent minds.

An acticle from Guttmacher Insbituts by Liss Remex
states, “[Adolescent health professionals] stress that
teachyrs and parents need to do & better job at helping
children interpret the cortedt-free messages of sowality
they are bombarded with In the media.”
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i
;

Oral sex is not a topic
that surfaces very
often within the school
setting, but the fact
remains it happens. In
this issue, JagWire: has
takena comprehenswe
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More and more teens today believe oral sex
{s 2 way to show their lova for one another in
2 safe and moval manner; meaning, 3 majority
of tzens are now slipping into an Immoral dive,
ereating 2 genenation of clusless beings.

The incredsingly caseal p‘lttke of cra\ sex
will result in nothirg but evert eration
f cur saclery’s core monals l-d wﬂm that help
us tifferertizte between right and wrong.

Orilge ¥s fust that - sex In the oral variety.
Even the simplest of third grade English exer-
tises will show you that ‘orat’ In this context s
the opefative adjective znd ‘sox’ the noun, By
Jefinitian and by nature, oral 1ex s sex. To 12y
Fat onlsex i3 3 way to remaln abstinent and
Jemonstrate your love in a sife manner makes
35 much sense as saying that an overdose of
tleeping pills is a healthy and effetive way of
schieding 2 fitful steep.

This luridly serual act is 2 gateway dreg in
e gray path of immealfty. And while the ques-
don of immerality and communal decency as it
elates to life s  different argument. it mmaine
he biggest consequence of practicing orl sec
Fytu don't subseribe Lo moral reasoning on the
ople. by all means, Sgnore the moral aspect.

Stictly speaking, an sction is defined as
% or “unsafe’ frem the consegquences which
esults from it. The practice of oral sex can lead

Is oral sex moral

to some pretty disgusting
outcomes. While 1 won't
delve into detsll ftchy,
crusty STOs on faces and
in throats should be self-
deseriptive. 1t can also
result In 2 feeling of degre-
drtion, guflt, and it could
Sint every other sexual ™
experience, possibly with
another person, in the fore.

A repeated act of 2 sexual nature has been
shgwn to produce unsatisfactory pleasure when
practiced casually and with multiple partners.
This could then lzad to the loss for Intimacy.

Oral sex Is based entirely on what the indl-
vidual believes to be the boundary of foreplay
ard sew [If, in vour cpinion, partaling in a
sexual activity In which elfmax in ane or both
partners is reached — one of Webster's many
definiticrs of sex -~ does not eatail the loss of
virginity of the breach of abstinence then have
a syphilis-filled mrinbow party.

1n a society where every freedom Is attempt-
ed encugh tt Is no wonder why evary teen sheuld
brellgve everything Involves 3 cholce. There ks no
cholee hee A condom cannot protect merlity
or faith, emotions or future experfences and a
movuth certwinly won't do much better.

‘immersl

Even though sociery may see gral
sex under the shadow of despicatle at even younger ages.

sex, Of 3 survey swying that teens are perfeeming omaf sex

acts, such a5 a cerkain United State
Presldent committing infidelity via a2
certain female intern exploring sexual
escapades under a desk, there Is no
legitimate rmzson to target the act In
ftself, and deem it immoral,

The specific act of oral sex Is not
immoral There b nething wrong with
ne person giving ancther persan onl serual pleasure or
=zl stimulation. The only Hime this act tecomes degrad-
g, hurtful, or unsafe {s when it Is practiced by inesponsible
sople, or in imesponsible settings.

The problem with society today is that oral sex is teo

tly seen as ik of the situation In which
 often found. Tt has become 3 commen guoeston to see
news story about teens that were found parforming eml

Gerry LnConte
Borsl

-\]
~ i

Unfortunately, everyore wastes time and energy com-
plaining about sexual stimulation fnvolving the mouth.
Wa Involve the penls, vagina, clltors, hand or earlobe in
sexual stimulation, and we're olay. But get anywhere near
the mouth, and hold the phone, because our youth is going
down the toflet.

¥hen it comes to the morality of the act itself, the ma-
Jority fail to separate the acdon from fts dnumstance and
deem cral sex, in geceral, Immaoral. By dolng this, society has
placed oral sex in 2 bubble of assoclation, full of despicable
acts that are frowned upon by the general population. This

th e and wo
o oilival fadlur

i":,ul'i in u'|
. This Inc _u'.!‘

charges, which resulted In » ten-year sentence in prison,
Unfortunately, the sentencing was aided by 3 disgusted
community and it wasn't until 2007, flve yesrs later, that
the decislon was overtumed and he was released.

1 would have to agres that the 15.year-old giving oral
sex is immoral, bt s 3t 2l to say that fn this situabion, the
specific act oF oral sex ilxelf is Immoral? IF It were a 32-ywar-
old woman and 34-year-old man would this be 2 problem?
Would it be on the news? Would aryone care?

No. Dral sex was not and is not the moral issue. It isn't
even close.

Sociry needs to stop blaming and labeling oral sex as
the d

Is stmply inaceurate and foolish.

In 2003, & 17-yesr-old football player from Georgla had
comensual oral sex with 8 15-year-old girl and video taped
the 3ct. When this got out, the community was up in arms
and the 17-yeer-old was krought up on child molestation

dation of oor youth or sexual integrity. To try and
send the message that cral sex itself 5 Immoral 15 a futile
and utter waste of Hme. Peaple enjoy it a5 it brings them
sexval plessure. Instead, there should be more focus on
stopping casutl, unsafe sex of any kind throvghout teens,
because that is where the real problem lies.
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Decenber 16, 1975

MY COLLEAGUES

REPRESENTATTVE WALT KNOWLES

& E 13

PROGRESS MADE BY THE HOUSE SELECT
COMMITTEE ON MEDICAL MALPRACTICE

One of the primary health care delivery issues faced by many states.
concerns the availability of malpractice insurance at a reasonable price.
The clear natlonal trend is for insurance carriers to cease underwriting
malpractice risks. Washington has shared in this trend.

Currently, 90% to 95% of our physicians have malpractice insurance
from the same carrler and this carrier, along with one other carrier, pro-
vides malpractice insurance to all or almost all Washington's hospitals.
Recently, a third carrier has indicated an intent to write a substantial volume
of malpractice insurance in Washington. If it does so, our malpractice market
will then be largely served by three carriers, which™will be an improvement.

Recognizing the possibility that Washington could experience the
same problems as some other states in respect to the availability of mal-
practice insurance, the House Rules Committee created the Select Committee
on Medical Malpractice. The Committee is composed of representatives of
the House Financial Institutions Committee, Judiciary Committee, and Social
and Health Services Committee. It is vested with the mandate to study the
need, 1f any, to revise the law pertaining to medical malpractice and to
recommend corrective leglslation In the event such need is found to exist.

Pursuant to this mandate, the Committee has conducted a series of
public hearings and work sessions at which it considered testimony and informa-
tion on the extent of the malpractice problem in Washington and on the need
for legislation to deal with it. Hearings or work sessilons were held in
Seattle, Olympia, Spokane and at Sea-Tac and were widely attended by rep-
resentatives of health care providers, trial lawyers, a task force of the
Bar Assoclation and other lawyers, including the Dean of the UPS Law School,
and various consumer groups. FEach of the above provided a great deal of
valuable testimony and other information to the Committee.

In light of the avallable information dealing with malpractice in
Washington State, the Committee has developed a number of tentative recom-
mendations for legislation and is presently in the process of perfecting a
bill to implement them. These recommendations, as presently drafted in bill
form, would provide for the following:

1. Washington law currently provides that a cause of action for
medical malpractice may be brought within one year of the time the plaintiff
discovers the alleged injury. The bill would expand this discovery rule
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by increasing 1t to two years and would 1limit i1t by requiring that the actlon
be filed within ten years after the date in which the alleged injury occurred.

2. Currently under Washington's rules of civil procedure, a plain-
tiff seeking damages for medical malpractice includes within his complaint
a statement containing the amount of' damages sought. Generally, the amount
of damages mentioned 1s much greater than the plaintiff realistically believes
he will be awarded. Because of this puffery and the fact that the damages
stated are frequently published by the news media and therefore injure the
reputation of physiclans, the bill would bar a plaintiff in a malpractice
action from including in the complaint the amount of damages sought. The
bill would also provide a mechanism by which a defendant could determine in a
timely marmer the amount of damages the plaintiff is seeking.

3. Currently under Washington law, a patient frequently is forced
to sue in order to obtain copies of hils medical records. The blll incorporates
the California law dealing with such records and making them available to
the patient's lawyer prior to the filing of a suit.

4. The insurance carrier writing almost all Washington physicians'
malpractice insurance has adopted a pollcy of riot making advance payments to
an inJured patient. This policy stems from the carrier's concern that the
case law in respect to advance payments in personal injury actions is in the
process of evolving in a marmer which could render such payments admissible
as proof of 1liability. The bill would codify the existing common law under
which an advance payment to a medically injured person is not admissible in
any personal injury action as proof of liability.

5. Under existing Washington law, hospitals and other health care pro-
viders are generally insulated from civil liability for damages arising out
of the performance of their evaluation duties on peer review committees.
Apparently, the attorney for the Washington State Hospital Association has
advised the Assoclation that the insulation provided by this law may very
well not extend to the Board of Trustees or governing body of a hospital.
In order to cure this possible oversight, the bill would clearly extend the
insulation to the hospital Board of Trustees or governming body.

6. Under existing Washington law, damages for medical injuries sus-
tained by an adult patient are typically awarded in lump sum amounts. The
bill would, in certain cases, authorize the court to require that all or any
portion of the malpractice judgment be provided in the form of an annuity
plan.

In addition to the above tentative recommendations, the Committee has
scheduled two early January meetings at which it will consider, among other
things, proposed recommendations relating to (1) the establishment of medical
review panels to screen alleged acts of malpractice, (2) prohibiting a plain-
tiff from recovering both from a negligent health care provider and from under
a collateral source of compensation, such as the plaintiff's employer-paid
health care policy or the employment compensation system, and (3) changing
the doctrine of informed consent.
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In conclusion, the Committee has considered virtually every suggestion
for changing the law In respect to medical malpractice injuries and has
thus far developed six tentative recommendations for legislation. [Attached
to this report 1s an Appendix containing a brief listing of these suggestions.]
In arriving at these recommendations, the Committee has been gulided exclusively
by the need to protect the interests of Washington's health care consumers.
Tt will continue to be guided by this need in respect to any future recommenda-
tions it develops.

Attachment
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(1)

(2)

(3)

(4)

ATTACHMENT

AVAILABILITY OF MALPRACTICE INSURANCE

State Reinsurance. This proposal would provide for

a Joint Undexwriting Authority wherein all casualty
carriers would be required to participate in a pool
the funds for which would be derived by an excise
tax on casualty insurance premiums, The revenue
from the tax would be placed into a special state
fund which would be used solely to pay claims or

judgments above a certain amount.

Industry Owned Insurance. This proposal calls for

permitting the creation of malpractice insurance

carriers owned and operated by health care providers

on a state~wide or national basis.

Assigned Risk Pool. This proposal would require all

carriers writing casualty insurance to form an assigned
risk pool and to share in providing malpractice cover-
age to health care providers.

>

Insurance Rates. There were various proposals for

changing rate structures, including proposals that
rates should be determined by degree of risk for each
class of health care nrovider, that rates should ke
determined by the income of each health care provider,
and that rates should be determined by state or sub-
state underwriting experience or by multi-state under-

writing experience,

I!Aﬁ



E ATTACTMENT naw

Availability of Malpractice Insurance
Page 2 .

(5} Reporting of Underwriting Experience

Proposals were made that detailed uniform accounting
standards should apply to malpractice insurers, The
point was made that the underwriting reports currentlyv
regquired by the insurance commissioner do not adequately

show what has happened to the malpractice premiums paid.

o ——
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(1)

(2)

(3)

(4)

ATTACIIMENT

PREVENTIVE MEASURES

.

N

Licensing Proceedings. Proposals were made to enable

the tightening of health care practitioner licensure
laws, so that practitioners constituting unreasonable
malpractice risks would have their licenses revoked or
suspended and that all liqensed practitioners would

have to continue their health care education.

-

Peer Consultation. Prooosals were made to require

health care practitioners to consult with their peers
in cases where they are unsure of the illness or

appropriate treatment. 5

Unnecessarv Onerations, llealth care providers and/or

licensing boards sheuld adopt standards and guidelines
designed to assure that unnecessary operations will not

be performed,

Inforwed Consent. Proposals were made that practition-

ers should be required to more fully explain to their
patients the alternative treatments available and the
risks involved., It was stated that such explanations
would result in a patient's informed consent as to the
treatment performed and risks involved therein, and
thereby would decreas= the possibility of a malpractice

action in the avent of a bad .result.

"B"



ATTACEMENT "B®

Preventive “Measures
Page 2

{(5) Safetv Precautions. It was recomumended that health

care providers should be required to establish safety
standards which would include periodic safetv inspections
of their facilities and drugs. It was also recommended
that safety seminars be conducted for such providers.

(6) Access to Records. It was proposed that a patient

should have ready access to his medical records., He
should not have to sue and use discovery powers to

determine the contents of his'medical records.

(7) Medical Review Panels. Proposals were made that a

panel of experts should be created to review allega-
tions of malpractice and that the ovinion of the panel
as to the existence of malpractice in each case should

be available and reviewed prior to the filing of a

malpractice suit,



(1)

(2)

(3)

(4).

ATTACHMENT "C"

SUGGRSTED LFEGAL REMEDIRS

Statute of Limitations. Proposals have been made to

substantially shorten the sfatute of limitations foxr
the filing of malpractice cases. Perhaps the most
common proposal is to change the law so that the
statute will alwavs begin ;unning as of the date of the
incidence of malpractice, as opposed to the date on
which the incidence is "discovered" by the patient.

(Subject of HB 247, passed by the House last session.)

The Ad Damnum Clause in malnractice complaints. Many

proposals have been nade to eliminate or greatly :éséﬁict
ad damnum clauses in maipractice complaints, Since

pain and suffering damages have no readily discernible
limits, plaintiffs often ask for huge dollar amounts in
their complaints, Health care providers are concerned
about the publicity given these reguests and their in-

fluence on juries.

Contingent Tee, Many propcsals)have been made to

abolish or limit the contingent fee system., Generally,
most of them would place statutory ceilings on contingent

fees,

Access to Records, Proposals have been made that a

patient should have a statutory right to examine all of
his medical records without having to use discovery

powers.
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ATTACHMENT

(5) No Fault. Some ﬁrOposals have been made to institute

(6)

(7)

"

the no-fault concept in the malpractice area. This

would mean that a pnatient would have the right to be

compensated for any "bad result", regardless of the

presence or absence of negligence on the part of the

health care provider.

Compulsory Arbitration. This provnosal would remove

malpractice claims from the jury system and require that

they be resolved through arbitration.

Workmen's Comnensation Anoroach, This proposal would

remove malpractice claims from the jury system, and, -
similar to workmen's compensation, would apply specific
statutory and administrative damage schedules to com-

pensate the victims of malpractice. This approach would

retain "pain and suffering" damages but would limit
them te specifiied amounts which would vary according to

the type of injury or disability sustained.

llCﬂ'



Freedom of Expression Policy No. 3220
Students

FREEDOM OF EXPRESSION

The free expression of student opinion is an important part of education in a democratic society.
Students’ oral and written expression of their own private opinions on school premises is to be
encouraged so long as it does not substantially disrupt the educational process or interfere with
the right of others in the unique circumstances of the educational environment. Such speech ac-
tivity by students is solely their own expression of views and the District does not intend to pro-
mote, endorse, or sponsor any expressive activity that may occur. However, distribution of writ-
ten material, oral expression, or any other expressive activity (including the wearing of symbols,
clothing, hairstyle, or other personal effects) may be restricted where a substantial disruption of
the educational process is likely to result, or does result from such activity. Students are ex-
pressly prohibited from the use of vulgar, lewd and/or offensive terms in classroom, assembly, or
other school settings. Substantial disruption includes:

A. Inability to conduct classes or school activities, or inability to move students to/from

class or other activities.

A breakdown of student order, including riots or destruction of property.

Widespread shouting or boisterous conduct.

Substantial student participation in a school boycott, sit-in, walk-out, or similar activities.

Physical violence, fighting or significant harassment among students.

Intimidation, harassment, or other verbal conduct (including swearing, disrespectful in-

sulting speech to students, teachers or administrators), creating a hostile educational envi-

ronment.

Defamation or untrue statements.

H. Statements that attack ethnic, religious, gender or racial groups or that tend to provoke a
physical response (including gang or hate group symbols or apparel, insults, or other
fighting words that could reasonably be anticipated to provoke a physical or otherwise
disruptive response).

I. Speech likely to result in disobedience of school rules or health and safety standards
(such as apparel, advertising alcohol, drugs, tobacco, etc.).

MmO W

@

The Superintendent shall develop guidelines assuring that students are able to enjoy free expres-
sion of opinion while maintaining orderly conduct of the school.

A. Student Publications

Student publications produced as part of the school's curriculum or with the support of
the associated student body fund are intended to serve both as vehicles for instruction and
student communication. They are operated and substantively financed by the district. Ma-
terial appearing in such publications should reflect all areas of student interest, including
topics about which there may be controversy and dissent. Controversial issues may be
presented provided that they are treated in depth and represent a variety of viewpoints.
Such materials may not: be libelous, obscene or profane; cause a substantial disruption of
the school, invade the privacy of others; demean any race, religion, sex, or ethnic group:
or, advocate the violation of the law or advertise tobacco products, liquor, illicit drugs, or
drug paraphernalia.

PUYALLUP SCHOOL DISTRICT Page 1 of 2



Freedom of Expression Policy No. 3220
Students

The Superintendent shall develop guidelines to implement these standards and shall es-
tablish procedures for the prompt review of any materials which appear not to comply
with the standards. ’

B. Distribution of Materials

Except as otherwise prohibited in this policy, publications or other material written by
students may be distributed on school premises in accordance with regulations developed
by the Superintendent. Such regulations may impose limits on the time, place, and man-
ner of distribution including prior authorization for the distribution or circulation of sub-
stantial quantities of printed material or the posting of such material on school property.
Students responsible for the distribution of material which leads to a substantial disrup-
tion of school activity or otherwise interferes with school operations shall be subject to
corrective action or punishment, including suspension or expulsion, consistent with stu-
dent discipline policies.

Materials shall not be distributed on school grounds by non-students and non-employees
of the District.

Cross Reference
Board Policy 2340  Religious-Related Activities and Practices

Legal Reference
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DECLARATION OF MAILING

On said day below I emailed and deposited in the US Postal
Service true and accurate copies of the following documents: Motion
for Leave to File Over-Length Opening Brief and Brief of Appellants in
Court of Appeals Cause No. 40737-0-II to the following:

Michael A. Patterson

Donald F. Austin

Katharine M. Tylee

Patterson Buchanan Fobes Leitch & Kalzer, Inc., P.S.
2112 3" Avenue, Suite 500

Seattle, WA 98121-2391

John R. Connelly, Jr.
Nathan P. Roberts
Connelly Law Offices
2301 N 30™ Street

Tacoma, WA 98403

Original filed with:
Court of Appeals, Division II
Clerk’s Office

Tacoma

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

DATED: January 28, 2011, at Tukwila, Washington.
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Christine Jones
Talmadge/Fitzpatrick
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