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INTRODUCTION 

This reply brief addresses the issues raised on the cross-appeal by 

Davie Ellis, et a1. The trial court opined that attorneys' fees were not 

recoverable by either party as neither party was a prevailing party. This 

brief addresses Young's arguments on this issue. 

ASSIGNMENT OF ERROR 

The trial court erred in refusing to exercise its discretion to 

determine the prevailing party on each of the distinct causes of action 

litigated between the parties. 

STATEMENT OF THE CASE 

The statement of the case in this matter was set forth in the 

opening Brief of RespondentJ Cross-Appellants. The sole issue to be 

addressed in this reply brief is the denial of attorneys' fees by the trial 

court. 

ARGUMENT 

The trial court erred in failing to exercise its discretion to determine 

which party prevailed on each of several claims and award attorneys 

fees accordingly. 

The trial court record shows that Plaintiff Colin Young lost on 

almost every claim made during trial proceedings. However, the trial 

court concluded that there was no prevailing party. CP 1497-1509. 
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Respondents were therefore not awarded attorneys fees incurred to defend 

their removal of Young from Yank A Part, LLC as a manager and from 

Yank A Part LLC and Olympic Holdings LLC as a member. The 

agreement between the parties that the prevailing party is entitled to 

attorneys' fees was vitiated by this decision. 

Respondents prevailed on a majority of the issues, including the 

main litigation objective of both parties. Even where no party 

substantially prevails, awarding attorney's fees in proportion to each 

party's successful claims is appropriate. Marassi v. Lau, 71 Wn. App. 

912, 859 P.2d 605 (1993). The Marassi court determined that when 

"multiple distinct and severable contract claims" are at issue, a 

proportionality approach is appropriate because "the question of which 

party has substantially prevailed becomes extremely subjective and 

difficult to assess." Id. at 915. Respondents prevailed on their removal of 

Young as a manager and member, while Young was only successful on his 

claim for unpaid wages. The disassociation of Young and the issue of 

unpaid wages are distinct, triggering the Marassi approach of 

proportionality. Under this approach, Respondents should be awarded 

attorneys' fees incurred as a result of defending Young's breach of 

contract and breach of fiduciary duty claims. 

2 



Respondents' base their request for reasonable attorneys' fees on 

the language of the two Operating Agreements and RCW 4.84.330. In 

Section lOA of Yank A Part, LLC's Operating Agreement, both Plaintiff 

and Respondents' agreed that: 

In the event of any suit or action to enforce or interpret any 
provision of this Agreement (or that is based on this Agreement), 
the prevailing party is entitled to recover, in addition to other costs, 
reasonable attorney fees .... Yank A Part Operating Agreement. 

Identical language is found in the Olympic Holding LLC agreement. 

An award of attorney's fees in this action is furthermore required 

under Washington Law, through RCW 4.84.330's language: 

In any action on a contract or lease entered into after September 
21, 1977, where such contract or lease specifically provides that 
attorney's fees and costs ... [these fees] shall be awarded to one of 
the parties, the prevailing party .... 

The legislature codified the award of attorney's fees to prevailing 

parties so that businesses forced to defend frivolous suits would not put 

company assets in jeopardy. This Washington law (4.84.300) defines 

''prevailing party" as ''the party in whose favor final judgment is 

rendered." This has been interpreted to mean the party who substantially 

prevails. Marine Enters., Inc. v. Security Pac. Trading Corp., 50 Wash. 

App. 768, 772, 750 P.2d 1290, review denied, 111 Wash.2d 1013 (1988). 

In defending against Young's claim, Respondents sought the 

Court's validation of their removal of Young from operation and 
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management of Yank A Part. Respondents felt Young was incapable of 

managing Yank A Part and did not wish to continue their business 

relationship. The relief afforded to Respondents is exactly what was 

requested; Young was disassociated from both LLCs and Respondents 

were able to continue their businesses without Young's input or 

interference. The make-up of Olympic Holdings and Yank A Part's 

members was a major concern for all parties involved (as indicated by 

both sides requesting disassociation). The trial court upheld Respondents' 

removal of Young as a manager and disassociated him from both LLCs. 

The court awarded Young no damages and Respondents were successful 

in their defense of Young's other claims. This holding was the main 

litigation objective of Respondents. 

Where neither party wholly prevails, the determination of who 

"substantially prevailed" turns on "the extent of the relief afforded the 

parties." Rowe v. Floyd, Wn. App. 532, 535 n.4, 629 P.2d 925 (1981). 

This determination can become even more difficult when a monetary 

judgment is not the sole issue, in which case prevailing on a marginal 

issue will not be sufficient to be the prevailing party. Guillen v. 

Contreras, 195 P.3d 90, 93 (2008). 

This was not a damages case. Young was awarded the fair value 

of his interest in the two LLCs who he now contests. Young was paid 
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claimed wages early on in the litigation by tendering them into the 

registry. He refused them and went to trial claiming damages and fees. 

He was denied that relief. CP 1497-1509. 

According to the Guillen decision, the tendering of unpaid wages 

into the Court registry is a marginal win that would not be sufficient for 

Young to be the prevailing party. 

The Findings of Fact and Conclusions of Law adopted by the trial 

court also suggest that Respondents were the "substantially prevailing 

party." CP 1497-1509. The following analysis sets forth Young's claims 

and the disposition of those claims. 

Count 1: Interference with Plaintiffs Contractual Duties. In the 

trial court's Conclusions of Law 1 and 2, Count 1 was clearly rejected. 

The trial court found that "the three LLC members had the ability to 

remove Young as manager" by acting as "a majority ofthe members." CP 

1497-1509. 

Count 2: Breach of Contract. Under this cause of action, Young 

included multiple accusations about Respondents violating his position as 

a manager of Yank A Part, LLC. The trial court's Conclusions of Law 3 

addresses the "voting" complaint by concluding: "The other three 

members were justified in removing Colin Young as a manager because of 

his unorthodox methods of record keeping and resultant confusion." 
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Furthennore, Respondents' fiduciary duties were not breached by their 

removal of Young as manager (Conclusions of Law 3). Conclusions of 

Law 4 interpreted section 5.1.1 of the Operating Agreement, finding that 

''the other members had just cause to remove Mr. Young." All three of 

these statements indicate that Respondents' actions to remove Young as 

part of the LLC were justified. Young failed to prevail on any of his 

breach of contract claims, and received no punitive or consequential 

damages from this cause of action. CP 1497-1509. 

Count 3: Unpaid Wages. Conclusions of Law 5 addresses Young's 

entitlement to wages for hours spent prior to his removal. This is the one 

count where Young "prevailed" in that he was awarded what he requested. 

However, successful claims for lost wages generally require the 

responsible party to pay double wages, as well as interest accrued while 

these wages went unpaid. The court required no such action by 

Respondents, and in fact ignored Young's claim for pecuniary damages 

because of Respondents' "failure to pay wages" (Plaintiff's Complaint). 

The unpaid wages claim was marginal; the main issue of the case was the 

removal of either respondents or Young from Yank A Part LLC. CP 1497-

1509. 

Count 4: Bad Faith Actions. The trial court essentially ignores this 

complaint by Young. Conclusions of Law 3 specifies that Respondents 
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did not breach their fiduciary duties, which include a duty to act in good 

faith on behalf of the LLC and its members. Many of these went 

unsubstantiated in court, and all the "finger-pointing" that went on were 

deemed unworthy of attention by the trial court (Findings of Fact 16). The 

trial court agreed with Respondents that Young was the only part of Yank 

A Part that was failing, and thus needed to be removed. CP 1497-1509. 

This analysis compels the conclusion that Respondents were the 

prevailing party at the trial court level. 

Additional authority for granting fees to Respondents is found in 

California jurisprudence construing the identical California statute. 

Herzog Aluminum v. General American, 39 Wn. App 188, 195, 692 

P.2d 867 (1984). The Herzog court noted that the enactment of 4.84.330 

was duplicative of the Cal. Civ. Code section 1717, with the exception of a 

few additional words. Id. California courts have addressed limitations on 

detennining that no prevailing party exists, especially if "the result [is] so 

lopsided" it would be unreasonable to say that one side was not the 

prevailing party. De la Cuesta v. Benham, 193 Cal. App.4th 1287, 1290 

(20U). This court goes on to say: 

If anything short of 'complete victory' allows the trial court 
unrestricted freedom to ignore the substance of a result, then trial 
courts have the freedom to nullify the nonnal expectations of 
parties who enter into contracts with prevailing party attorney fees 
clauses. Id. at 1295 
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Washington Courts clearly expect that agreements between parties be 

enforced. See e.g. Alejandre v. Bull, 159 Wn.2d 674,153 P.3d 864 

(2007). The trial court's failure to analyze each claim independently has 

the new effect of rewriting the parties' agreement. 

Respondents are the prevailing party as a matter of equity. The 

Operating Agreements were created to protect the LLCs and "the normal 

expectations of parties who enter into [such] contracts." Id. These 

agreements are used so that the prevailing party, the one responsible for 

keeping the business afloat after the suit, is not burdened by the costs 

incurred to protect that business. The trial court has taken away the 

protection the clauses provided to Olympic Holdings and Yank A Part, 

LLC. As the California court in De la Cuesta pointed out, it would be an 

abuse of discretion to refuse to give parties the protection they rightfully 

expect to be upheld by the court. Respondents are not contesting the trial 

court's determination just so they can have the title of "winner." Rather 

they ought to be awarded fees because oftheir success and the terms of 

their Operating Agreements. 

Another California case that dealt with a section 1717 

interpretation, agreed with the De la Cuesta decision that 

... courts should respect substance rather than form, and to this 
extent should be guided by 'equitable considerations.' For 
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example, a party who is denied direct relief on a claim may 
nonetheless be found to be a prevailing party if it is clear that the 
party has otherwise achieved its main litigation objective. Hsu v. 
Abbara, 9 Cal.4th 863, 877 (1995) 

Respondents argue that their success is "so lopsided" that the trial 

court erred in determining there was no prevailing party. Though they 

were not completely victorious, they prevailed on their basic litigation 

objective: to have Young's removal upheld and keep him out of the LLC's 

management. "[I]n deciding whether there is a 'party prevailing on the 

contract,' the trial court is to compare the relief awarded on the contract 

claim or claims with the parties' demands on those same claims and their 

litigation objectives .... " Id. at 876. The relief awarded is directly in line 

with Respondents' arguments and basic litigation objective. 

The Hsu court determined each party's litigation objective by 

looking at trial briefs, opening statements, the pleadings, & other similar 

sources from trial proceedings. Id. Respondents have already highlighted 

in this Brief, by looking at such documents, how Young failed on each of 

his four counts against Respondents. The prevailing party determination 

should be made only by "a comparison of the extent to which each party 

ha[ s] succeeded and failed to succeed in its contentions." Bank of Idaho v. 

Pine Avenue Assoc., 137 Cal. App.3d 5, 15 (1982). Young was not able 

to convince the court that Respondents breached any duty owed to him or 
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the LLC, nor that the vote to remove Young was invalid. Respondents' 

achieved their main litigation objective and need to be awarded attorneys' 

fees on those prevailing claims. 

California courts have also embraced a Marassi-type 

proportionality approach. As illustrated by one court's determination: 

"[a]lthough plaintiff here did not achieve all of its litigation objectives ... 

on balance plaintiff prevailed on the contract" Scott Co. of CA v. Blount, 

Inc., 86 Cal.Rptr.2d 614, 618, 979 P.2d 974 (1999). The "on balance" 

language used by this court has the same proportionality theory behind it 

as Washington's Marassi decision. Another decision's language further 

illustrates this preference for proportionality: "where the plaintiff is 

partially successful, the plaintiffs liability is limited to fees for the part of 

the defense which was successful." International Industries, Inc. v. 

Olen, 21 Cal.3d 218, 223-224 (1978). The weight of case law supports 

Respondents' contention that an award of attorneys' fees is necessary in 

these circumstances. 

Discussing the importance of equitable considerations, "[0 ]ther 

cases have likewise recognized that the contractual provisions for attorney 

fees will not be inflexibly enforced and that the form of the judgment is 

not necessarily controlling, but must give way to equitable 

considerations." Id. The consideration in this case is that the trial court 
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failed to exercise any discretion at all. No meaningful analysis was done; 

by failing to name or articulate why there was no prevailing party, the 

attorney's fees provision was given no meaning. The trial court should at 

minimum provide an explanation as to why it determined that "neither 

party prevailed." 

Denying all fees to Respondents was unjust, for "the law is clear 

that a district court may not deny costs to a prevailing party unless it 

supports that determination with an explanation." Samuel v. University of 

Pittsburgh, 538 F.2d 991 (3d Cir.1976); ADM Corp. v. Speedmaster 

Packaging Corp., 525 F.2d 662 (3d Cir. 1975). Just as an appellate court 

can only review the reasonableness of an award with an adequate record, 

an adequate explanation for not naming a prevailing party is also required; 

"absence of an adequate record upon which to review a fee award will 

result in a remand of the award to the trial court to develop such a record." 

Mahler v. Szucs, 135 Wn.2d 398, 435,957 P.2d 632 (1998). 

Another equitable consideration is the legislature's continued 

deference to valid contract clauses. Alejandre v. Bull, supre. The court 

should honor clauses that have been deemed valid and enforceable. 

Otherwise the incentive for parties to carefully draft and enter into these 

contracts disappears. In general, contract law "protects expectation 

interests, and provides an appropriate set of rules when an individual 
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bargains for a product of particular quality or for a particular use." Stuart 

v. Coldwell Banker Commercial Group, Inc., 109 Wn.2d 406, 420-421, 

745 P.2d 1284 (1987). The court must give weight and consideration to 

these individual bargains and grant relief as determined by these valid 

contracts, otherwise expectation interests are not being protected. The 

court has an interest in rewarding those who negotiate solutions in 

anticipation of disagreements, such as the LLCs and its members did in 

their Operating Agreements. 

Even without wholly prevailing, the provision of the two Operating 

Agreements ought to provide Respondents some form of compensation. 

The trial court determined that Respondents' actions were justified, and as 

such it was un-warranted for Young to bring a cause of action against 

them. Acknowledging provisions like lOA of Yank A Part's Operating 

Agreement, and awarding attorney's fees to prevailing parties, is the 

court's way of preventing frivolous and unwarranted lawsuits that 

consume limited judicial resources. 

The claims brought by Young were without merit. The trial court 

concluded that the LLCs were profitable and that dissolution was not the 

best option for those companies. The court chose to protect Yank A Part 

from Young's mismanagement and allow it to continue and prosper. The 

decision to deny Respondents' attorneys' fees is not consistent with the 
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court's choice to protect company profits and assets. To continue to be a 

profitable business, Respondents are entitled to the costs incurred to get 

the LLCs through the lawsuit. 

Plaintiff Colin Young knows enough about the legal system to be 

extremely litigious. He has no real incentive to avoid litigation-he clearly 

enjoys it. He should not be allowed to financially injure others without 

suffering any financial consequences or burdens of his own. Young poses 

a threat to the court system and its desire to prevent frivolous lawsuits. 

Unless the court chooses to uphold contract provisions granting attorneys' 

fees, Young will continue to litigate. Equity demands that the clause 

Young drafted be meaningful. Respondents should receive their 

reasonable attorneys' fees from the Plaintiff for those causes of action in 

which they prevailed. 

CONCLUSION 

The issue of Respondent's entitlement to attorney fees should be 

remanded to the trial court with instructions to determine who the 

prevailing party on each distinct cause of action is, and award attorneys' 

fees based upon that determination. Respondents should be awarded their 

attorneys' fees on appeal. 
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DATED this ---2-2 day ofN bV<..wtbuL. 2011. 

BROUGHTON LAW GROUP, INC. P.S. 

W~ij. ~ 
William H. Broughton ~ 
Attorney for Respondents/ Cross-Appellants 
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SUPERIOR COURT OF WASlllNGTON 
FOR KIT SAP COUNTY 

COLIN F. YOUNG, 
a single man, 

Plaintiff 

vs. 
DAVID D. ELLIS, 

a married man, 
BRADLEY K. JOHNSON, 

a married man, 
MICHAEL M. JOHNSON 

a single man 
Defendants 

No. ____ _ 

COMPLAINT FOR DAMAGES, SPECIAL 
DAMAGES, BREACH OF CONTRACT, 
DISASSOCIATION OF PARTNERS, 
AND INJUNCTIVE RELIEF 

COMES NOW the Plaintiff and for claim against the Defendants alleges as follows: 

I. IDENTITY OF PARTIES 

l.l Colin F. Young, a single man and the plaintiff herein, is a partner and the 

Member-Manager and Registered Agent of Yank A Pali LLC, and is a resident of the 

County of Kit sap, State of Washington. Colin F. Young is also one offour partners 

who comprise the membership of Olympic Holdings LLC 

l.2 The defendant, David D. Ellis, a married man, and a partner and regular 

member of Yank A Pali LLC, and is a resident of the County of Kit sap, State of 
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Washington. David D. Ellis is also one of four partners who comprise the membership 

of Olympic Holdings LLC. 

1.3 The defendant, Bradley K Johnson, a married man, and a partner and a 

regular member of Yank A Part LLC, and is a resident of the County of Kit sap, State 

of Washington. Bradley K Johnson is also one of four partners who comprise the 

membership of Olympic Holdings LLC. 

1.4 The defendant, Michael M. Johnson, a single man, and a partner and 

regular member of Yank A Part LLC, and is a resident of the County of Kit sap, State 

of Washington. Michael M. Johnson is also one of four partners who comprise the 

membership of Olympic Holdings LLC. 

II. JURISDICTION AND VENUE 

2.1 That Yank A Palt LLC and Olympic Holdings LLC are operating 

businesses in County of Kit sap, State of Washington, controlled by one Partnership, 

and all acts and omissions alleged herein occurred in the County of Kit sap, State of 

Washington. 

2.2 That the comt has jurisdiction over the palties and the subject matters of 

this action and the venue is proper on the basis that the property of the Paltnership and 

LLCs are located in Kitsap County. 

III. BACKGROUND FACTS 

3.1 Beginning in 2006, and throughout the following year, Colin Young 

perfOlmed preliminary business analysis, business modeling, budget projections, 

environmental review, and purchase negotiations relating to acquiIing the land and 
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business knOVvTI as Jim's Auto Wrecking in Poulsbo, Washington. During the summer 

of 2007 a Partnership of four members was formed exclusively for the purpose of 

purchasing, converting, and operating Jim's Auto Wrecking under two Limited 

Liability Companies, with one LLC for business operations, and one LLC acting as the 

land OVvTIer, which exclusively leases the land to the wrecking yard business LLC. 

3.2 Yank A Pal1 LLC is a manager-managed type of Limited Liability 

Company properly formed and recorded with the state of Washington for the purposes 

of operating an automobile wrecking and recycling yard. Yank A Part LLC operates 

under a formal written operating contract titled ''LIMITED LIABILITY COMPANY 

OPERATING AGREEMENT of Yank A Part LLC", hereafter knOVvTI as the 

"Operating Agreement". 

3.3 Olympic Holdings LLC is a member-managed type of Limited Liability 

Company properly formed and recorded with the state of Washington for the purpose 

ofleasing its 10 acres ofland to Yank A Part LLC where automobile wrecking and 

recycling operations are ongoing. Olympic Holdings LLC operates under a formal 

Wlitten operating contract titled ''LIMITED LIABILITY COMPANY OPERATING 

AGREEMENT of Olympic Holdings LLC." 

3.4 Olympic Holdings LLC's members are the same four partners that 

compIise the membership of Yank A Part LLC, with both LLC's fonned 

simultaneously by the Pal1nership and each LLC designating perpetual operation in 

their respective Articles of Organization. 
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3.5 The Yank A Part LLC Operating Agreement is an express bilateral contract 

that reflects the pre-organization intent of the four signing partners. As specified in 

formation documents, each of the four prutners contributed consideration of$2500 to 

Yank A Part LLC and $500 to Olympic Holdings LLC. 

3.6 The partnership of Yank A Part LLC is comprised of plaintiff Colin F. 

Young as Member-Manager and the three defendants as regular members. Yank A 

Part's Operating Agreement expressly designates plaint~ Colin F. Young, as 

Manager-Member in three separate locations, and without limitation to Mr. Young's 

term as Manager. The Agreement also expressly designates Mr. Young's wages, 

duties, and powers, stating that Mr. Young shall have "complete power and authority 

to manage and operate the Company and make all decisions affecting the 

Company's day to day business". 

3.7 Yank A Part LLC's Operating Agreement is binding on all the pattners. 

Each partner personally reviewed the document prior to signing it, and was fully aware 

of and agreed to contractual terms, details, and obligations expressed therein. Yank A 

Part's Operating Agreement expressly mandates that modification to the Operating ! 
Agreement will occur only through written unanimous consent, but clearly providing 

for any revision of expressed organizational structurf" ')fthe company or duties of the - I 
partners. 

3.8 bnmediately after fOlmation of the Pa11nership's LLCs in November of 

2007, the Partnership purchased of Jim's Auto Wrecking in Poulsbo, WA, changing 
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the business name to Yank A PaIt LLC and making Olympic Holdings LLC the 

landowner. On 12/1/07 Yank A PaIt LLC began wrecking yard operations. 

3.9 As a new business, Yank A PaIt operated under the direction of Member-

Manager Colin Young. Mr. Young initially hired two employees and one paIt time 

paid consultant. The need for this consultant was anticipated by Mr. Young, and was 

known to the paItners, and was necessary during the first few months to assist Mr. 

Y olmg while he dealt largely with organizational matters. 

3.10 Through mid February 2008, Mr. Young spent much of his time addressing 

licensing, permitting, government inspecting, State Patrol requirements, environmental 

reporting, environmental mandates, development of peripheral business relationships, 

company web site development, development of on-line sales, book and record 

keeping processes, workplace safety, and the development of necessary wrecking yard 

and recycling processes and protocol. 

3.11 As was earlier agreed to by the paItners, the defendants initially assisted 

Mr. Young by taking his direction as he labored toward achieving the Yank A PaIt's 

business model. This business plan was accepted by all paItners prior to LLC 

formation and was marketed to the lender and insurance company prior to stamp. 

3.12 By early JanualY the defendants began disregarding requests made by Mr. 

Young and taking action on their own. Defendants also began overstepping their 

authority and directly interfering with day to day company operations by acting within 

the business, and in the name of the business, without consulting or gaining prior 

approval :Ii-om Mr. Young. 
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3.13 To address the defendants' forgoing unauthorized actions, during a mid 

January Yank A Part meeting Mr. Young presented each defendant that section of the 

Yank A Part Operating Agreement detailing Mr. Young's powers and duties as 

Member-Manager. Mr. Young then once again verbally reiterated his responsibilities 

to the members. 

3.14 In the weeks that followed, the defendants not only continued their 

previous unauthorized behavior, but further attempted to dictate general company 

policy, operations, employee salaries, and minor business expenditures to Mr. Young. 

3.15 Through February defendants increasingly interfered with daily company 

operations, liberally making management decisions and taking management actions 

without authority or permission. 

3.16 Defendants' interference with Mr. Young's day to day company operations 

included opening the gates for business on Sundays, pricing parts from a position of 

ignorance, countermanding Mr. Young's orders, directing employees, re-negotiating 

prices previously quoted customers, moving company assets and tools, and 

reorganizing the office and yard without Mr. Young's consent. 

3.17 Defendants also spent money on behalf of the company without prior 

approval, made company commitments to current and prospective employees, 

disposed of materials £i.-om the work area critical to ongoing company projects, 

prematurely processed vehicles into the yard, and destroyed company assets by 

moving valuable vehicles to the crush pile or into the yard. 
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3.18 Defendants' unapproved and unauthorized actions resulted in much 

confusion in the workplace, loss of time, and reduced efficiency. Employees were 

continually looking for tools and parts that were moved or removed from the 

workplace by the defendants. This loss ofproductivity, as well as the defendants 

direct interference with established business objectives, resulted in a loss of company 

profits. 

3.19 Defendants undermined the management authority of Mr. Young in the 

eyes of the employees and customers by countermanding directives, confusing the 

workplace, and re-pricing parts. 

3.20 In early February, after about two months of company operation, paltner 

Brad Johnson began removing Yank A Part LLC records, documents, and books from 

the company office. 

3.21 Defendants' removal of company documents was initially confirmed by 

Brad Johnson about the 17th of February. In response, Mr. Young dnfted the 

"Notice to Members of Operational Parameters" dated 2121108 addressing the 

document removal problem as well as defendants increasing interference with Mr. 

Young's management of the company. This notice was displayed in the company 

office and then later mailed to each member. 

3.22 Early in the evening ofl1mrsday 2121108 Mr. Young was forced to leave 

the business and drive to Southern California due to the death of a close family 

member. Because of the nature of his absence, Mr. Young left LLC member Brad 
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Johnson with end of the day deposit instmctions, and temporarily left the company 

check book in his charge, expecting to return to regular operations in about 6 days. 

3.23 While Mr. Young was on travel to California in Febmary, his employees 

were on a regular schedule, and he maintained daily oversight of the company by 

phone. During this time Mr. Young also made other critical business arrangements for 

the company by phone, including extensive preliminary procedures to setup critical on

line used palts sales for Yank A Part with "Car-Part. Com". 

3.24 While Mr. Young was away, defendants held a meeting 2126/08 and voted 

outside Yank a Part's Operating Agreement requirements. The defendants allegedly 

resolved that Mr. Young was removed as Manager and that Brad Johnson was elected 

as manager. No notice of this vote or action was given to Mr. Young by the 

defendants for more than a month following his retum. Shortly after the vote and 

without any notice to Mr. Young, defendants removed company funds from Yank A 

Part's bank accounts and closed all company bank accounts. Sometime later new 

company accounts were unlawfully set up exclusive of Mr. Young, and without any 

notice whatsoever to Mr. Young. 

3.25 Duling his trip to California Mr. Young received no phone call :£i'om any of 

the partners relating to the meeting, the vote, or any other matter. Mr. Young returned 

to the business late in the afternoon of llmrsday 2128/08, having driven over 3000 

miles in his 7 day absence, and negotiated the sale of over $5000 worth of cores to the 

core buyer. 
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3.26 After making many attempts to contact Dave Ellis's attomey through mid 

February regarding a Deed of Trust issue raised by Mr. Ellis, the moming after Mr. 

Young's retum from California, Mr. Young was finally able to speak with Ellis's 

att0 llley. Incidental to this conversation, the attomey asked Mr. Young ifhe knew the 

defendants had held a meeting in his absence and that he was "voted out as manager. " 

When Mr. Young replied that he had heard nothing of this and it violated the operating 

agreement, the attollley stated that to avoid a conflict he should not attempt to return 

to the yard or manage the business. Ellis's attorney further stated that the members 

should get together and talk things over prior to any further action. 

3.27 In the interest of maintaining peace within the partnership, Mr. Young 

complied with defendants infelTed wishes and waited for tangible notice of defendants 

alleged vote and action. 

3.28 On 2129108 Mr. Young retained an attorney to review and advise on his 

partnership situation and defendants' alleged vote. Through his attorney Mr. Young 

then requested that defendants' "meeting" to discuss the situation take place as soon 

as possible to limit financial damages ah'eady occuITing tluough mismanagement by the 

defendants. 

3.29 Within a few days Mr. Young confronted Brad Johnson, demanded to 

know what was going on, only to have Brad Johnson refuse to discuss anything about 

the situation other than to say it would have to wait until all the members sat down 

with the attollley. 
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3.30 For more than a month following Mr. Young's return fi'om California on 

2128/08, neither written or personal notice of Mr. Young's alleged removal was 

presented by any defendant/partner despite several phone conversations and face to 

face opportunities. 

3.31 Finally on April 5, 2005 an email copy of a document purpOliing to be 

minutes of the members 2126/08 meeting arrived from Dave Ellis's attorney. This was 

the first tangible notice Mr. Young received of the defendants' 2126/08 unlawful vote 

removing him as manager. Prior to arrival of this document Mr. Young had no 

substantial basis for action having only heard of the defendants alleged action to 

remove him by way of third party and hearsay sources. 

IV. ACTIONS IN CONTRACT 

Count 1: Interference with Plaintiff's Contractual Duties 

4.1 At 5.1 of the Yank A Part LLC's Operating Agreement partners agreed 

that "Management of Company shall generally be facilitated by the Member-

~' Manager Colin F. Young." And at 5.1.1 partners further agreed that "The Member

Manager, within the authority granted by the Act and the terms ofthis Agreement 

shall have the complete power and authority to manage and operate the Company 

and make all decisions affecting the Company's day to day business, banking, and 

a{fairs, excepting matters of company benefit programs, company sa(etypolicy, 

acquiringpro(essional services, insurance, and capital acqUisitions in excess of 

$8,000, all of which shall be subject to Majority Vote ofthe Members. " 
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4.2 Starting in January 2008 defendants regularly interfered with Mr. Young's 

Sections 5.1 and 5.1.1 duties by undermining settled sales, interfering with employees 

work, countennanding plaintiff's orders in the workplace, directing employees at will, 

presenting volunteer workers under false pretenses, removing company assets without 

notice, processing cars not yet designated for processing, moving company tools and 

equipment, and reorganizing the office, yard and workplace, all without Mr. Young's 

approval. 

4.3 Further, beginning in mid February defendants began removing documents 

from Company office without notice, which lead to confusion and inefficiencies in Mr. 

Young's management of the company. Removal of these documents is in violation of 

RCW 25.05 1 '10(1) and other relevant tenants found generally in RCW chapter 25 

\ \ '\ 

l(;oncel1111~g\holI\mg of records of limited liability companies and pal1nerships. 

4.4 Each defendants unauthOlized management actions constituted tortuous " 

intelference with Mr. Young's contractual management duties under the Operating 

Agreement. 

Count 2: Breach of Contract 

5.1 Partners' Yank A Part Op erating Agreement is an express bilateral 

~plftract. Defendants breached their contract obligations by acting outside the 
,/ 

authority granted them by the Yank A Pal1 Operating Agreement relating to voting, 

modification of the agreement, company management, banking matters, and payment 

to employees. 
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5.2 Defendants are not generally pennitted to manage Yank A Part under the 

Yank A Part Operating Agreement, and have not yet been designated to do so by Mr. 

Young 

5.3 Each defendant's unauthorized actions and management actions caused 

confusion and wasted time in the workplace, and was a breach of operating agreement 

between the paltners. 

5.4 Mr. Young has never been notified in any fashion by the defendants, 

directly or otherwise, of the closing of company bank accounts, the transfer of 

company funds, the creating of new company credit accounts, or changing of company 

locks, all of which have occurred without Mr. Young's consent and constitute fraud 

on a paltner. 

5.5 The defendants foregoing efforts to isolate Mr. Young from company 

activities and clear failure to consult or notify him of credit and bank account actions 

further demonstrate the defendants' malice of intent and constitute a breach of 

promise and contract. 

5.6 Partners' deliberately excluding Mr. Young from accessing company 

financial status relating to any company account is a premeditated breach of the 

partners' Operating Agreement 

5.7 Defendants' also breached the partners' Operating Agreement by making 

management decisions and taking management actions without authority. Specifically, 

defendants breach ofpaltners contract included opening the yard for business on 

Sundays, directing employees, countermanding Mr. Young's directives, re-pricing 
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parts, reorganizing the yard and office, processing vehicles without permission, 

committing company assets without notice, and distributing company assets without 

p enmsslOn. 

5.8 Defendants' 2126/08 vote to remove and replace Mr. Young as manager 

was an illegal breach under the express terms of the partners Operating Agreement 

which specifies 1) Repeatedly that Mr. Young is the Member-manager; 2) Operation 

of the company is in perpetuity; 3) Operational structure of the company in detail; 4) 

Mr. Young's powers, duties, and compensation as Member-Manager; 5) Modification 

of the Operating Agreement will occur only through written unanimous consent. 

5.9 Section 10.3 of the Operating Agreement specifies "No modification or 

amendment o(any provision ofthis Agreement will be binding on any Member unless 

in writing and signed by all the Members. " Mr. Young signed no modification of 

amendment to the Operating Agreement, and defendants' resolution does not contain 

Mr. Young' signature. Defendant's vote and resolution to remove and replace Mr. 

Young as manager, as well as defendants subsequent management actions and 

activities, illegally modified provisions of Section 5 and 6 of the Operating Agreement 

and is a breach of contract. 

5.10 Defendants willfully breached the Operating Agreement when they replaced 

the Partnership's established CPA without holding a vote of the members as requiTed 

at section 5.1.1 of the Operating Agreement which specifies in part that tl •••• matters 

o(company benefit programs. company sa(etypolicy. acquiringprofessional 

services. insurance. and capital acquisitions in excess 0($8. 000. all o(which shall be 

13 
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subject to Majority Vote ofthe Members. " As referenced in RCW chapter 25 and 

fOWld at RCW 18.100.030, Washington State statute defines ''professional service" as 

it ••• any type orpersonal service to the public which requires as a condition precedent 

to the rendering orsuch service the obtaining ora license .... " which a CPA does 

require and is individually listed in RCW 18.100.030. 

Count 3: Unpaid Wages - Special Damages 

6.1 Yank A Part LLC Operating Agreement specifies without limitation at 

Sections 5 and 6 that Mr. Y OWlg will manage the business, and that he will be 

compensated $30/hour in wages for this service. 

6.2 Defendants have been acting as exclusive agents for Yank A Part since 

their vote of 2/26/08. 

6.3 Although all other employees were paid by the defendants/agents for the 

February 11-24 pay period, wages for this period which are due Mr. YOWlg have not 

been paid and are being deliberately withheld by the defendants. 

6.4 Under nonnal circumstances Mr. Young writes all company checks for all 

Yank A Part wages, including his own, but Mr. Young has not been able to write any 

checks since the company was hijacked by the defendants. 

6.5 Mr. Young was unable to pay the wages due him as the company check 

book is being withheld by the defendants, and defendants closed all company bank 

accounts previously overseen by Mr. YOWlg, and have willfully isolated him fi-om 

company funds. 
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6.6 There has been no interruption ofpayment of wages for any Company 

employee, excepting Mr. Young, since the defendants began acting as agents of the 

company in late February2008 

/6.1 Mr. Young's wages for February 11- 24,2008 of93 hours are b~ 

withheld in violation ofRCW 49.52.060. Company also owes Mr. Young for 3 

aadit.ienal hours for the following nav nenod. 

6.8 Company wages due Mr. Young for hours worked but willfully withheld by 

the defendants total $2880. 

6.9 Pecuniary damages are authorized under RCW 49.52.50(2) and RCW 

49.52.70 in this situation for failure to pay wages. By state statute, the amount of 

pecuniary damages is twice the amount of wages withheld, or $5760. 

6.10 The defendants, acting as agents for the company, unlawfully and willfully 

withheld Mr. Young's $2880 in wages, then took deliberate action to isolate him from 

Company funds, and thus are liable for pecuniary damages due Mr. Young. Under 

RCW 25.15.155(1) each of the three defendants is personally liable as individuals for 

$1920, or 113 the total pecuniary damages due Mr. Young. 

Count 4: Bad Faith Actions 

7.1 In addition to closing established company bank accounts, in March Mr. 

Young discovered the defendants opened at least one new primary company checking 

account excluding Mr. Young in bad faith as the only paliner not listed as signer. 
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7.2 Defendants also changed locks on the business and failed to notifY Mr. 

Y OWlg of tills action or provide him 'With keys in yet another actionable expression of 

bad faith by the defendants 

7.3 All defendants habitually disregard the company's Initial Safety Protocol 

#5. As marketed to the insurance company to qualifY for business coverage it reads 

"5) Mandatory drug testing. Zero tolerance policy on any drug use, smoking or 

alcohol use at the workplace." Specifically, all defendants frequently consume 

significant quantities of alcohol at the workplace. 

7.4 Not only is the defendants' persistent drinking activity negligent and violate 

the company's safety protocol, but it sets a bad example for employees, presents safety 

and liability issues for the Company, jeopardizes insurance coverage, and demonstrates 

lack of good faith and concern towards both the palinership and success of the 

company. 

7.5 Acting in bad faith, all defendants persistently disregard the Yank A Part 

Operating Agreement despite being reminded by Mr. YOWlg of the agreement's 

control over company operations. 

7.6 Defendant Dave Ellis refuses to acknowledge the imp Oliance of achieving 

the developed and agreed to business model, which is the underlying basis of the 

palinership, as he endeavors to steer the company in another direction without rational 

or considered reason. 

7.7 The established Yank A Part business plan was marketed to the lender, 

West sound Bank, who in the interest of protecting its investment has an express right 
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to an examination and accounting of the company's perfonnance and progress toward 

stated business expectations. 

7.8 Mr. Ellis promotes disharmony in the partnership as he attempts to dictate 

company operations and policy which are contrary to both the operating agreement 

and the express business plan. 

7.9 Mr. Ellis's position and behavior not only jeopardizes the partnership's 

relationship with the lender, but he disrupts fOlward progress of the LLCs. 

7.10 Defendant Dave Ellis has repeatedly attended company meetings at Yank A 

Part's place of business intoxicated. While in this condition Mr. Ellis disrupted one 

meeting with repeated threats of physical violence against Mr. Young, finally driving 

off mad in the middle of the meeting. 

7.11 On shOlt notice, and acting in bad faith, defendants demanded and held a 

critical Yauk A Part meeting on 2126108 while Mr. Young was away to funeral 

services for his father's sister in Southern California. 

7.12 Acting in bad faith and on predatory opportunity, defendants held this 

meeting 2126/08 despite being fully informed by Mr. Young that he could not attend 

any meeting while on travel for a family funera1. 

7.13 Again acting in bad faith, the defendants voted in clear violation of the 

company operating agreement, and resolved that, in absentia Mr. Young was removed 

as manager of Yank A Palt LLC and replaced with Brad Johnson. 
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7.14 Regardless of the impropriety of defendants 2126/08 vote and resolution, 

defendants failed to provide timely notice of their actions to Mr. Young, fillther 

demonstrating bad faith. 

7.15 Consistently displaying bad faith since hijacking the company in late 

February, defendants have failed to give Mr. Young notice as a partner of the 

numerous company meetings and significant company actions and investments which 

have occurred since February, 2008. 

7.16 Repeated bad faith and failure in duty ofloyalty to paltners has been 

demonstrated with each breach of contract by the defendants. Bad faith continues to 

be demonstrated by the defendants and is actionable under the RCW chapter 25. 

V. CONSEQUENTIAL DAMAGES 

Loss of Wages 

8.1 Mr. Young underwent reasonable eifOlts and costs in an attempt to 

peacefully correct the defendants' disregard for the Yank A Part Operating Agreement 

and errant hijacking of the company. 

8.2 Mr. Young retained counsel and repeatedly informed the members of their 

errors and persistent interference, to which the defendants willfully ignored all such 

notices and oppOltuuities to correct their errors. 

8.3 As a direct result of defendant's negligent and willful disregard for the 

Yank A Palt Operating Agreement, and though malice of intent on the palt of the 
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defendants, Mr. Young suffered loss of expected income under partners' employment 

agreement starting in mid February of2008 and continuing through the present day. 

8.4 Defendants are each equally liable for damages in an amount to be shown 

at trial relating to loss of expected wages from the defendants breach of employment 

agreement contained in the Yank A Palt LLC Operating Agreement. 

Loss of expected company profits 

9.1 Each defendant's unauthorized actions caused confusion and wasted time 

in the workplace, resulting in the loss of expected company profits. 

9.2 By moving valuable vehicles from the yard to the crush pile without 

authOlization, and through ignorance in their selection of vehicles, defendants have 

caused loss of anticipated income for the Company and plaintiff. 

9.3 Consequential damages fi.'om mid February 2008 on, in an amount to be 

shown at tlial, are due the plaintiff for destruction and/or removal of valuable company 

assets, and for any significant unauthorized, unbugeted, and unnecessary expenditures, 

increasing overhead, and impacting company profits. 

Interference with Business Expectation 

10.1 Defendants' actions have damaged or terminated some of Yank A Part's 

recently developed or developing business relationships. Business relationship damage 

is actual but can not be quantified until business records are accessible through 

discovery. Consequential damages for interference with business relationships from 

mid February 2008 on, in an amount to be shown at tria~ are due the plaintiff. 
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Embarrassment and Injury to Reputation 

11.1 Defendants' actions have damaged Mr. Young's professional reputation by 

defendants violating the operating agreement and resolving him removed as manager 

without just cause or valid process. 

11.2 Mr. Young has suffered embarrassment and damage to his professional 

reputation from defendants vocalizing their unlawful exclusion of Mr. Young from the 

business in a very public manner, such that information ofthe partners vote and action 

came to Mr. Young from a variety of third party sources in early March, with the 

defendants' claiming or implying impropriety and wrongdoing on Mr. Young's pali. 

VI. RELIEF REQUESTED 

WHEREFORE, plaintiff prays for special damages as detailed above, general 

damages as shall be shown at the time of trial, for plaintiff's taxable costs herein, and 

other relief detailed below as the court shall deem equitable in the premises. 

Plaintiff requests equitable relief pursuant to RCW 25.05.170 in form of an order 

removing defendants Dave Ellis, Michael Johnson, and Bradley Johnson ii-om the 

palinership and LLCs for willful actions in gross disregard for the contract between 

the partners known as the Yank A Part LLC's Operating Agreement, and for having 

damaged the plaintiff and palinership to such a degree to warrant each defendant's 

judicial disassociation pursuant to RCW 25.05.225 (5)(a),(b),(c). And that pursuant to 

RCW 25.05.170 (2) (a) the comi filliher order any defendant not so disassociated 

remain away from the business and not interfere with Mr. Young's operation and 

20 



management of the business under any circumstance. Alternatively, plaintiff requests 

the court order the winding up of the partnership and liquidation of the partnership and 

LLC properties and assets involved. 

DATED this ,)!) IIj day of June, 2008 

~~~:-·z 
c;/ ... ~~::::/ ~:~ 

Colin~y~~g - Plaintiff pro se 
1785 Spirit Ridge Dr. 
Silverdale WA, 98383 360-697-4966 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KITSAP COUNTY 

COLIN F. YOUNG, 
Plaintiff, 

v. 

DAVID D. ELLIS, BRADLEY K. 
JOHNSON, and MICHAEL M. JOHNSON, 

Defendants. 

DAVID D. ELLIS, BRADLEY K. 
JOHNSON, MICHAEL M. JOHNSON 

Third Party Plaintiffs 

v. 

YANK-A-PART, LLC; OLYMPIC 
HOLIDINGS, LLC. 

Third Party Defendant 

No. 08-2-01776-3 

SECOND 
AMENDED MEMORANDUM 

OPINION 

***CLERK'S ACTION REQUIRED*** 

FACTUAL BACKGROUND 

Four partners entered into an ill-fated arrangement in November 2007. 1 The 

arrangement was memorialized by two "Certificates of Formation" and two "Operating 

I The term "partners" is used only in the very generic sense for ease of reference. The parties ultimately 
became members in Limited Liability Companies which is the proper legal label.) 
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1 Agreements.", one for a real estate holding company (Olympic Holdings) and another for 

2 the operation of a wrecking yard business (Yank-a-Part) located on that real property. 

3 

4 In the spring or summer of 2007 Colin Young generated the concept for these 

5 businesses and approached Brad Johnson about joining forces to purchase an existing 

6 wrecking yard, Jim's Auto Wrecking. Brad Johnson in tum approached his brother, 

7 Michael Johnson, about joining the enterprise. Later still, Brad J olmson suggested a fourth 

8 partner, Dave Ellis, to enable the financing of the purchase of the wrecking yard. The 

9 addition of Dave Ellis was necessary as neither Colin Young nor either of the Johnson 

10 brothers had sufficient unencumbered asset equity to satisfy a lender. 

11 

12 Colin Young drafted the vast majority ofLLC agreements but did modify some 

13 provisions upon request, the most significant modification being the Section 6.4. Brad 

14 Johnson and Colin Young took the proposed modified agreements to an attorney for review 

15 upon the advice and referral of an accountant. Despite the attorney's vocal disfavor of the 

16 agreements, Brad Johnson, his brother, and Dave Ellis nonetheless signed those agreements 

17 a few weeks later. 

18 

19 Yank-a-Part LLC and Olympic Holdings LLC were created by agreement on 

20 November 21,2007. Yank-a-Part purchased Jim's Auto Wrecking on November 30, 2007 

21 for $255,000.00 allocated among the assets purchased as follows: equipment ($15,000), 

22 Inventory ($50,000), non-compete ($40,000) and goodwill ($120,000).2 The security for 

23 the business purchase was the home of Dave and Cheryl Ellis who borrowed $246,000.00 

24 from Chase as a second mortgage, using their home as collateral. That obligation was 

25 informally "assumed" by Yank-a-Part and dealt with in Section 6.4 ofthe Operating 

26 Agreement. 

27 

28 

29 

30 

2 The language of the Bill of Sale recites a sale price of $255,000 but the addition of the elements equals only 
$225,000.00. No clarification was offered at trial by either party. 
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1 Olympic Holdings was the assignee of an Option to purchase the real property on 

2 which the wrecking yard was located and executed that Option to purchase on that same 

3 date, buying the land from NIC-EATH, Inc (James and Maxine Shelley) for $450,000.00. 

4 Westsound Bank financed the land purchase. The security for the land purchase was the 

5 land itself and the loan amount was $475,000.00. 

6 

7 Contrary to Colin Young's expressed wishes, the parties decided to begin 

8 operations on December 1, 2007, the day after the purchase documents were signed. 

9 Initially, all parties cooperated in getting the wrecking yard ready for business. However, 

10 relatively quickly a schism developed with Colin Young on one side and Brad Johnson, 

11 Michael Johnson, and Dave Ellis on the other. At trial, both sides pointed fingers at the 

12 other and offered various complaints about each other's performance under the agreements. 

13 It is not clear that those complaints were actually voiced in the early months ofthe working 

14 relationship. 

15 

16 It is clear that on February 12,2008, the battle lines were drawn. The precipitating 

17 action was the 3-1 vote of the partners to hire Karen Silva as bookkeeper. Ms. Silva was 

18 the bookkeeper for Johnson Properties and Grandview Development, both companies 

19 owned by Brad Johnson and Michael Johnson. Brad Johnson was familiar with her work 

20 and had confidence in her abilities. Colin Young also had a history with Ms. Silva, but his 

21 perception of her abilities and cost-effectiveness differed from those held by Brad Johnson. 

22 Ms. Silva was hired but refused to deal with Colin Young and only dealt with Brad 

23 Johnson. This dynamic was contrary to the management responsibilities outlined in 

24 Section 5 of Yank-a-Part's Operating Agreement. 

25 

26 Within two weeks the other partners had voted to remove Colin Young as 

27 manager. 3 Colin Young was removed from the bank accounts, his name was taken offthe 

28 

29 

30 

3 This action was later characterized as a "firing" of Colin Young as manager, but the contemporaneous 
actions of the remaining members show that they intended to exclude him as member as well. 
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official filings for Yank-a-Part and Olympic Holdings at the Secretary of State's office, the 

2 locks on the office were changed, the padlock on the gate to the yard was changed, and he 

3 was warned to stay away from the business. None of the other members were so restricted 

4 in their access to the operations of the business. 

5 

6 The fundamental question presented by this lawsuit is whether this action was a 

7 breach of the Operating Agreements and/or a breach of the partners' fiduciary duty to Colin 

8 Young, or whether the actions of Colin Young leading up to the exclusion justified that 

9 action. 

10 

11 ANALYSIS 

12 1. Removal as manager. 

13 A preliminary question is whether the three partners had the ability to remove Colin 

14 Young as manager. Section 5.1.1 of the Yank-a-Part agreement gave Colin Young 

15 "complete power and authority" over the daily affairs of the business, excepting a few 

16 types of actions. Mr. Young argues that this authority cannot be rescinded except by a 

17 modification of the agreement that requires unanimous consent. His argument is defeated 

18 by the actual language of the agreement which limits his status as member-manager to "the 

19 authority granted by the Act and the terms afthis Agreement" (emphasis added). Section 

20 5.2 expressly provides for decision making by a majority of the members. That section is 

21 consistent also with the terms of the statute governing Limited Liability Companies 

22 (Presumably the "Act" referenced by the Operating Agreement)) at RCW 25.15.120(1). 

23 Thus a majority of the members had the ability to remove Colin Young as manager. 

24 

25 The justification for this action is found in the minutes of the February 26th meeting, 

26 Exhibit 18.4 These appear to be the stated reasons Colin Young was fired: 

27 

28 

29 

30 

4 The actual minutes created by the members are more useful than the subsequent work product of an 
attorney. 
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10 
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12 

13 

14 

15 
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20 

21 
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25 

26 
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30 

1. He did not attend meetings. 

2. He has not provided acceptable collateral for the Ellis loan 

3. MBL will be pulled by March 10th if complete application is not received 

4. Bookkeeper indicates books are in disarray 

5. L&I not payed [sic] 

6. State tax for January not payed [sic] 

7. No sales tax payed [sic] 

8. Checks written by Colin Young with no explanation 

9. Colin Young over paid himself 

10. Colin Young purchased a cell phone at company expense 

11. Two pages of checks are missing 

12. There are concerns that Colin Young is selling his parts on company time 

13. There are payroll and past due payments from all three months of operation 

14. Yank-a-Part is in financial difficulty 

15. Colin Young failed in his management duties as stated in the contract. 

Many of these reasons were not proven at trial (#3, 8, 9, 10, 11,12,13, and 15) and 

will not be addressed further. Other reasons are of minimal consequence and were not 

addressed to Colin Young in any productive manner prior to his termination (#5, 6 and 7), 

and thus cannot for a proper basis for termination. Reason #1 cannot be laid at Colin 

Young's feet in view of the confusing evidence of when the meeting was held, who was 

present, how the minutes were created and Colin Young's absence due to a trip to 

California. Reason #14 states what should have been obvious to all parties - that a 

marginally capitalized company is going to be in financial straits for the first several 

months of operation. 

Only two reasons have any weight to them. The first is the alleged failure by Colin 

Young to provide "acceptable collateral" for the Ellis loan. No other member had provided 

any security at that point either and it is curious that Colin Young should be singled out. 
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" , 

Further, there is no written requirement that collateral be provided; the Yank-a-Part 

2 operating agreement simply requires a promissory note from each member, which was 

3 tendered by Colin Young and rejected by Ellis. Finally, this deficiency goes to Colin 

4 Young's duty as a member, not his duty as a manager. 

5 

6 The most superficially persuasive reason is the disarray of the books as reported by 

7 Karen Silva. Although there was no specific requirement in the Operating agreement, or 

8 statute, that a particular type of paper work and bookkeeping was required (e.g. double 

9 entry), nonetheless a certain minimum standard could be reasonably expected. On the 

10 other hand, Colin Young was correct in that many of the deficiencies cited did not truly 

11 exist and presumably resulted from Ms. Silva's evident distaste for Mr. Young.s 

12 

13 On balance, however, the other three members were justified in removing Colin 

14 Young as manager because of his unorthodox methods of record keeping and the resultant 

15 confusion. There was clearly a breakdown in communication between Brad Johnson and 

16 Colin Young arising from a struggle over who was ultimately going to direct the operation 

17 of Yank-a-Part. Neither party trusted the other and both sides contributed to this discord. 

18 Consequently, this court is declining to find that the removal as manager was justified 

19 because of a breach of his fiduciary duty or violation of the Operating Agreement. 

20 Concurrently, the other members also had cause to fire Colin Young as manager and that 

21 firing did not constitute a breach of his employment agreement. 

22 

23 2. Employment Contract. 

24 Mr. Young also argues that Section 5.1.1. when read together with Section 6.2, 

25 created an employment contract entitling him to more protected status than an at-will 

26 employee. Any argument that the operating agreement created a permanent employment 

27 contract is absurd and fanciful. However, this court agrees that the terms ofthe Operating 

28 

29 

30 
5 Her behavior on the stand diminished her credibility as an objective reporter. 
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" . 

Agreement gave rise to a contract entitling Colin Young to certain protections. Such an 

2 employment contract was embedded in the Operating Agreement and, consistent with 

3 common law, requires that the other members have just cause to fire Colin Young. 

4 Interestingly, this requires the same analysis as the justification for removing him as 

5 manager. 

6 

7 Colin Young has been properly removed as manager but is still owed wages for the 

8 hours spent prior to his removal. In his complaint, he requested $2,880.00 which sum was 

9 deposited into the court registry. He is awarded that sum for his damages on this claim to 

10 be paid from the court registry, any balance to be returned to Yank-a-Part. 

11 

12 3. Membership dissociation. 

13 Colin Young still retains his membership interest in both Olympic Holdings and 

14 Yank-a-Part. As Mr. Broughton phrased it, the relationship between these parties is 

15 irretrievably broken and cannot be reconciled or remedied. Consequently, one side has to 

16 be expelled and compensated for their membership share in both companies. Colin Young 

17 suggests that the other three be dissociated or, at least, prohibited from interfering with his 

18 management of the wrecking yard. The defendants suggest that the current situation on the 

19 ground should maintain and Colin Young should be dissociated. 

20 

21 Again, a preliminary question has to be answered: does this court have the authority 

22 to expel any member. There is no such provision for expUlsion in the agreements or in the 

23 statute. The only authority granted to a court by statute is to dissolve the company, which 

24 action was expressly rejected by both parties. Yet it makes little sense to dissolve a 

25 company which shows every sign of profitability and continued growth. Since both sides 

26 asked this court for the same relief, this court will accede to that implied grant of authority 

27 and exercise it in a commercially reasonable manner. 

28 

29 

30 
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Further, the language of the operating agreements at Section 9.1.4 particularly 

2 addresses this situation: expulsion of a member results in dissolution unless the remaining 

3 members unanimously agree to continue the business within 120 days after the expulsion. 

4 This is also consistent with the paragraph Four in the Certificate of Formation. Both sides 

5 have asked for expulsion of the other and have stated the intent to continue the business. 

6 Dissociation is a better result all around than dissolution. 

7 After winnowing through the facts presented at trial, the following significant 

8 factors are prominent. The current employees have vowed to quit if Colin Young is 

9 returned as manager. The company is enjoying profitability under a business model 

10 different from the model proposed and promoted by Colin Young. The three remaining 

11 members appear to have a solid relationship and trust among themselves. Brad Johnson 

12 has acted as the business's line of credit in the past during lean times as pern1itted by the 

13 Operating Agreement at Section 25.15.035 with the result that the business has stayed 

14 afloat. Dave and Cheryl Ellis have encumbered their home on the gamble of this new 

15 business. All these considerations lead to the inescapable conclusion that Colin Young 

16 should be the member expelled. 

17 

18 The next question to be answered is how to value his membership share in both 

19 LLC's since the Operating Agreements are silent on this issue. Section 8 of the agreements 

20 relates to transfer of membership interests but does not cover this situation in which a 

21 member is involuntarily expelled. The closest similar situation is the death of a partner 

22 which is covered by Section 8.5. That section provides that each side retain a business 

23 appraiser to value the net assets of the companies, subtract the liabilities and come to a 

24 value without consideration of a discount for the minority interest. The parties both 

25 expressed the difficulty in locating a business appraiser prior to their purchase ofthe 

26 business and this court expressed the desire to conclude this litigation. Thus, this court will 

27 adopt the general formula of assessing value to the assets, determining the amounts of the 

28 obligations and mathematically generating a "buy-out" price. 

29 

30 
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The value of Olympic Holdings LLC is the value of the only asset, the real property 

2 including the land and buildings. The current tax assessed value is $477,500.00, which, in 

3 the absence of any other evidence, will be adopted as the fair market value of the 

4 property.6 The liabilities of this company are generally recurring with the exception of the 

5 mortgage debt in favor of First Security, the successor in interest to Westsound Bank. The 

6 most recent statement of account balance is from February 2010 showing a balance due of 

7 of $451,789. Thus the value ofthe Olympic Holdings LLC is $25,711. Mr. Young is 

8 entitled to 25% of that amount or $6,428. In addition, Olympic Holdings LLC had a bank 

9 account with a $4,779. balance. At least part of that balance was a transfer of $4,200. from 

10 Yank-a-Part LLC to Olympic Holdings LLC during the month of February. Regardless of 

11 the reasons for the transfer, Mr. Young is entitled to 25% ofthat amount, or $1,195. His 

12 interest in Olympic Holdings LLC is worth $7,623. 

l3 

14 Evaluating the value of Yank-a-Part is more complicated. Neither party presented 

15 expert testimony on the current value of the company. The defendants suggested a 

16 simplistic adoption of the initial capital contribution as the value ofthe company. Despite 

17 Mr. Broughton's logically consistent argument that the value of every member's share 

18 should be limited to $2,500.00, the evidence compels otherwise. First, the paragraph in the 

19 Yank-a-Part Operating Agreement is not a "buy-sell" provision but merely a reference to 

20 the initial contributions of the partners. No testimony or authority was offered for the 

21 proposition that a firm's value remains static throughout its lifetime, nor was any authority 

22 offered for the proposition that the value ofthe firm is limited to the capital contributions 

23 of the members. Secondly, almost a year ago, Dave Ellis offered to buy the share of Colin 

24 Young for $15,000.00. Colin Young countered and offered to buyout Mr. Ellis for the 

25 same amount. Each offer was rejected, and by reasonable inference was rejected as too 

26 

27 

28 

29 

30 

6 Some consideration was given to which date should be used to evaluate the member share of both LLC's. If 
it was the date of the expulsion, or February 2008 the value of the property was $573,000. Using that number 
would result in a windfall for Colin Young because the property has clearly declined in value. Thus, to be 
fair the value of the Yank-a-Part member share will also be valued currently and not historically at the time of 
the expulsion. 
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low. Thus, both sides of this controversy recognized that their shares were worth more than 

2 $15,000. Moreover, since that time the company has continued to flourish and has become 

3 more profitable and thus more valuable. Of further note is the inescapable fact that the 

4 parties paid $255,000.00 for this business just three months before Colin Young's forced 

5 departure. The argument was made that they all paid too much for the business, but there 

6 was simply no evidence on that point. Finally, the net values assigned to the bare assets of 

7 the company in its profit and loss statements exceed $10,000.00. For these reasons the 

8 argument that Colin Young's share is $2,500.00 is rejected. 

9 

10 Unfortunately Colin Young offered no testimony or evidence about the value of the 

11 company. He expressed quite forcefully, in his claim for damages for lost profits, that the 

12 perceived self-dealing and poor management of Brad Johnson diminished the value of the 

13 company but no concrete figure was attached to the resulting value. 

14 

15 The court is left with two options: order a business evaluation and hold another trial 

16 to establish the value or examine the evidence and the financial records presented to glean a 

17 reasonable estimate ofYank-a-Part's current value. As expressed in court, I am loath to 

18 choose that first option for the obvious and stated reasons. These parties need an end to 

19 this litigation and a complete resolution of their disputes. So, although it is not ideal, this 

20 court will establish a value based upon what the parties gave me. 

21 

22 A starting place for this calculation is the purchase and sale agreement from the 

23 Melsons of $255,000. At the time that the parties believed this business was worth 

24 $255,000 it had generated an income tax basis profit of $3,600. Since that time, the 

25 inventory has significantly increased and the equipment has been upgraded. The property 

26 itself has been cleaned up and the number of customers has increased. The company went 

27 through a lean period, during which Brad Johnson had to tap his personal line of credit to 

28 pay the bills, but that period has passed and most of the debt has been repaid. The 

29 company has also generated sufficient income to pay Brad Johnson the same level of salary 

30 
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for his work as manager as was contracted for with Colin Young. Brad Johnson went 

2 without wages at the outset, but is current in his salary. A review of the profit and loss 

3 statements shows an uneven profitability from month to month but a steady growth on an 

4 annual basis. Indeed, many months had stupendous growth. 

5 

6 It appears that the company has grown approximately 10% per year since Yank-a-

7 Part started operations. Thus, based upon the sale price, the current gross value of the 

8 company should be $308,550. The debt owed to Cheryl and Dave Ellis is currently 

9 $225,000.7 The debt still owed Brad Johnson is roughly $17,000. In addition to these 

10 liabilities, Yank-a-Part also had a bank account with an ending balance of $33,598. in the 

11 month of February. The statement also confirms the influx of cash from the business. The 

12 net value of the Yank-a-Part LLC at month end February 2010 was $100,148. Accordingly, 

13 Colin Young's share is worth $25,037. 

14 

15 CONCLUSION 

16 Four parties entered into an agreement to operate a business. Within a few months 

17 differences in management style had arisen making it impossible for the four parties to 

18 remain joined in a business venture. Rather than dissolve the business, this court is 

19 ordering the dissociation of one of the members, Colin Young. Mr. Young is owed $2,880 

20 from the money deposited into the court registry. He is also entitled to a judgment against 

21 the three remaining members in the amount of$32,660. as the fair market value of his 

22 member share in both Olympic Holdings and Yank-a-Part. Finally, he is entitled to retrieve 

23 his personal property located on the Yank-a-Part yard as arranged by the parties. 

24 

25 

26 

27 

28 

29 

30 

7 A Quick Books ledger was produced showing the loan balances at the initial value. For the reasons 
discussed above, the ledger lacks credibility and the court will maintain its earlier finding of the value of the 
loan based on testimony. 
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10 

11 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Because Colin Young's claim for quantam meruit was neither pled nor tried, no 

award is proper on that basis. Neither party is the prevailing party. Accordingly, neither 

party is entitled to attorney's fees. 

Dated: June ~ ~Ol o. 
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Katrina Kallio, under penalty of perjury under the laws of the State 

of Washington, hereby declares as follows: 

i) That I am over the age of eighteen (18) years, not a party to 

this action, and am competent to make this declaration; 

ii) That on November 22, 2011 I caused the following 
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Plaintiff Pro Se 
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