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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Whether the special verdict form instruction constitutes
harmless error when the jury found defendant guilty of two counts
of unlawful possession of a firearm and the special verdict for
Count IIT was whether defendant was armed with a firearm during
the commission of the offense.

2. Whether defendant has failed to meet his burden of
showing that defense counsel’s performance was deficient and

resulted in prejudice to defendant.

3. Whether the judgment entered below is consistent with the
holding in In re Brooks because the judgment explicitly states that
“under no circumstances shall the total term of confinement plus
the term of community custody actually served exceed the

statutory maximum for each offense.”

B. STATEMENT OF THE CASE.

1. Procedure

On September 10, 2009, the Pierce County Prosecutor’s Office
charged MICHAEL WAYNE JONES, hereinafter “defendant” with one
count of unlawful possession of a firearm in the first degree in Pierce

County Cause No. 09-1-04080-1. CP 1. On March 24, 2010, the State
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amended the information to include a second count of unlawful possession
of a firearm in the first degree and a charge of unlawful possession of a
controlled substance with intent to deliver. CP 15-16.

Trial commenced on May 13, 2010, before the Honorable
Frederick Fleming. After hearing all the evidence, the jury returned a
verdict finding defendant guilty of two counts of unlawful possession of a
firearm in the first degree. CP 88, 89; RP 282-283. The jury found
defendant not guilty of unlawful possession of a controlled substance with
intent to deliver but guilty of the lesser included offense of unlawful
possession of a controlled substance. CP 90; RP 283. The jury returned
two special verdicts finding that defendant was armed with a firearm
during the commission of the crime of unlawful possession of a controlled
substance. CP 106, 107; RP 283.

The court sentenced defendant to a standard range sentence of 102
months confinement plus 18 months for the enhancement for Count I, 102
months confinement for Count II to run concurrent with the sentence for
Count I, and 60 months confinement for Count III to run concurrent with
the sentence for Counts I and II. CP 111-124; RP 289. Defendant was
also sentenced to 12 months of community custody for Count III. CP 111-
124; RP 300. Defendant filed a timely notice of appeal from entry of this

judgment. CP 129.
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2. Facts

On September 9, 2009, Deputy James Oetting, with the Pierce
County Sheriff’s Department, was driving northbound on Canyon road
when a silver four-door sedan caught his attention. RP 90-92. The car
matched the description of a car that had been involved in several recent
armed robberies. RP 92. The driver, who was defendant, and the female
passenger were consistent with the description of the suspected armed
robbers. RP 92.

The car was exiting a parking lot when Deputy Oetting drove by.
Deputy Oetting noticed when defendant saw him looking at the car,
defendant backed the car up and parked in the parking lot instead of
leaving. RP 93. Deputy Oetting thought this was unusual behavior so he
drove around the block and returned to the parking lot. /d. When Deputy
Oetting arrived back at the parking lot, defendant’s car was parked in a
stall and defendant and the passenger were outside of the car smoking
cigarettes. Id.

Defendant identified himself and Deputy Oetting confirmed
defendant’s identity. RP 94. Deputy Oetting explained that defendant’s
car looked like a car involved in several recent robberies and asked if he
could speak with defendant. /d. Defendant agreed to speak with Deputy

Oetting. Id.
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Deputy Oetting went to his vehicle to run the defendant and the
passenger’s names though LESA records. RP 95. The records check
confirmed that defendant is a convicted felon. While Deputy Oetting was
in his vehicle, defendant rolled up the windows to his car. RP 95. Deputy
Oetting thought this was strange behavior so he tried to look through the
passenger window of defendant’s car but the tint on the window was too
dark to see inside. RP 96. Deputy Oetting then looked through the
windshield of the car and saw two open beer cans on the passenger side
floorboard in the car. RP 96, 110. When Deputy Oetting asked defendant
about the beer cans, defendant claimed they weren’t his. RP 96.

Defendant had told Deputy Oetting that defendant locked the keys
in the car but when Deputy Oetting mentioned the beer cans, defendant
opened the car door and removed the cans. RP 97. Contrary to what
defendant had said, the car had been unlocked. Id.

Deputy Seth Huber, with the Pierce County Sheriff’s Department
arrived to assist Deputy Oetting. RP 112-114. When Deputy Huber
arrived, he and Deputy Oetting looked through the windshield again and
this time discovered a black semiautomatic pistol on the floorboard
sticking out under the driver’s seat. RP 97, 117.

At that point, Deputy Oetting placed defendant under arrest for

felon in possession of a firearm. RP 99. Deputy Oetting advised
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defendant of his Miranda’' rights and defendant agreed to waive those
rights. RP 100. Deputy Oetting asked defendant if the gun was real and
defendant said that he was relatively sure it was a real gun. /d.

At that time, defendant claimed the gun wasn’t his but admitted
that he knew the gun was in the car. RP 101. Defendant said that he knew
the situation looked bad because he was a convicted felon and wasn’t
supposed to be around firearms. Id.

Deputy Oetting had the car impounded so a search warrant could
be issued. RP 101. Deputy Oetting did a registration check on the car and
found that there was a report of sale three weeks prior but Deputy Oetting
was not able to confirm who the current owner was. RP 103,

On September 11, 2009, Detectives James Loeffelholz and Lynelle
Anderson, from the Pierce County Sheriff’s Department executed a search
warrant on defendant’s car. RP 120-123, 164. When searching the car,
Detective Loeffelholz discovered a nine millimeter semiautomatic
handgun on the driver’s side floorboard of the car. RP 139, 191. At trial,
Detective Loeffelholz testified that someone sitting in the driver’s seat
would have been able to easily pick up the gun and immediately take

control of it. RP 140.

! Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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During the search, Detective Loeffelholz and Anderson also
discovered a stuffed animal in the engine compartment of the car. RP 141,
192. Inside the stuffed animal was a .22 caliber semiautomatic handgun.
Id. Inside the trunk of the car, was a lockbox, a black zippered pouch, and
a handgun magazine that appeared to be identical to the magazine
removed from the nine millimeter handgun found under the driver’s seat.
RP 141-142, 191. A substance that appeared to be methamphetamine was
also found inside the lockbox. RP 142-143.

Detective Loeffelholz petitioned for an addendum to the search
warrant. RP 192. After obtaining the addendum, Detective Anderson and
Forensic Officer Steve Mell returned to conduct a second search of the
car. RP 192-193.

During the search, Detective Anderson discovered a scale and an
Altoids tin with a baggie of white crystal powder in the lockbox. RP 194,
Also inside the lock box was a piece of glass commonly used to smoke
methamphetamine. RP 196.

Inside the black pouch in the trunk, there were multiple bags of a
white crystal substance. RP 198. A key was found under the floor mat on
the passenger’s side of the car but Detective Anderson was unable to
match the key to the lockbox because the lockbox had been damaged
when Detective Loeffelholz pried the box open. RP 198-199. Also found

in the car was a photograph of defendant. RP 199-200.
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At trial, Jane Boysen, a Forensic Scientist with the Washington
State Crime Laboratory, testified that she analyzed the substances found in
the trunk of defendant’s car. RP 170, 174. One of the substances was
confirmed to be methamphetamine. RP 177. The other substance was
determined to be methylsulfonylmethane, which is a common cutting
agent for methamphetamine. RP 172, 177.

Forensic Officer Steve Mell testified at trial that he tried to lift
fingerprints off of the handguns found in defendant’s car but was unable to
recover any identifiable fingerprints. RP 207, 212-213. Officer Mell
confirmed that both handguns were in operable condition and capable of
firing a projectile. RP 213-214. The State and the defense stipulated that
defendant had been previously convicted of a serious offense. RP 218-

219.
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C. ARGUMENT.

1. DEFENDANT DID NOT OBJECT TO THE
SPECIAL VERDICT INSTRUCTION AT TRIAL
AND THEREFORE HAS FAILED TO
PRESERVE THIS ISSUE ON APPEAL. EVEN IF
DEFENDANT HAD PRESERVED THIS ISSUE,
ANY ERROR IS HARMLESS BECAUSE
ABSENT SUCH ERROR, THE VERDICT
WOULD HAVE BEEN THE SAME.

a. Defendant did not object to the special
verdict instruction at trial and therefore did
not preserve this issue for appeal.

CrR 6.15 requires a party objecting to the giving or refusal of an
instruction to state the reason for the objection. The purpose of this rule is
to afford the trial court an opportunity to correct any error. State v.
Colwash, 88 Wn.2d 468, 470, 564 P.2d 781 (1977). Consequently, it is
the duty of trial counsel to alert the court to his position and obtain a
ruling before the matter will be considered on appeal. State v. Rahier, 37
Whn. App. 571, 575, 681 P.2d 1299 (1984), citing State v. Jackson, 70
Wn.2d 498, 424 P.2d 313 (1967). Only those exceptions to instructions
that are sufficiently particular to call the court’s attention to the claimed
error will be considered on appeal. State v. Harris, 62 Wn.2d 858, 872-3,
385 P.2d 18 (1963). The Court of Appeals will not consider an issue
raised for the first time on appeal unless it involves a manifest error
affecting a constitutional right. RAP 2.5(a); See State v. Brewer, 148 Wn.

App. 666, 673, 205 P.3d 900 (2009).
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The State agrees that the decision in State v. Bashaw, 169 Wn.2d
133, 234 P.3d 195 (2010) is the controlling law on the challenged special
verdict instruction, number 24, in this case. However, the rule adopted in
Bashaw is not constitutional. Bashaw, 169 Wn.2d at 146 n. 7. Rather, it
is a common law rule. Id. As such, this challenge cannot be raised for the
first time on appeal. In order to challenge this instruction, it must have
been objected to below. In the instant case, no objection to this jury
instruction was raised. There is no ruling from the trial court to be
considered on appeal. As such, this court should decline to address
defendant’s challenge to the special verdict instruction as it is not of a
constitutional nature and is raised for the first time on appeal.

b. Even if defendant had preserved this issue
for appeal, any error was harmless.

Jury instructions are proper where, read together, they correctly
inform the jury of the applicable law, do not mislead the jury and, allow
both parties to argue their theories of the case. State v. Dana, 73 Wn.2d
533,537, 439 p.2d 403 (1968). Claimed errors of law in a jury instruction
are reviewed de novo. In re Hegney, 138 Wn.App. 511, 521 158 P.3d
1193 (2007). Errors in jury instructions are subject to harmless error
analysis. State v. Brown, 147 Wn.2d 330, 341, 58 P.3d 889 (2002). An

error is harmless if the court concludes beyond a reasonable doubt that the
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jury verdict would have been the same absent the error. State v. Bashaw,

169 Wn.2d 133, citing State v. Brown, 147 Wn.2d at 341.

Defendant argues that the court improperly instructed the jury on

the special verdict forms. The special verdict instruction states in relevant

part:

If you find the defendant guilty of this crime, you will then
use the respective special verdict forms and fill in the blank
with the answer “yes” or “no” according to the decision you
reach. In order to answer the special verdict forms “yes,”
you must unanimously be satisfied beyond a reasonable
doubt that “yes” is the correct answer. If you unanimously
have a reasonable doubt as to this question, you must
answer “no.”

CP 59-87; Jury Instruction 24.

The State concedes that under current case law, the jury instruction

regarding the special verdict was an incorrect statement of the law. See

State v. Bashaw, 169 Wn.2d 133. However, the error was harmless

because absent the error, the verdict would have been the same.

In the present case, the jury found defendant guilty of two counts

of unlawful possession of a firearm and guilty of possession of a

controlled substance. CP 88, 89, 90; RP 282-283. The jury was instructed

that

For purposes of a special verdict, the State must prove
beyond a reasonable doubt that the defendant was armed
with a firearm at the time of the commission of the crime in
Count III.
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A person is armed with a firearm if, at the time of the
commission of the crime, the firearm is easily accessible
and readily available for offensive or defensive use. The
State must prove beyond a reasonable doubt that there was
a connection between the firearm and the defendant or an
accomplice. The State must also prove beyond a
reasonable doubt that there was a connection between the
firearm and the crime. In determining whether these
connections existed, you should consider, among other
factors, the nature of the crime and the circumstances
surrounding the commission of the crime, including the
location of the weapon at the time of the crime.

If one participant in a crime is armed with a firearm, all
accomplices to that participant are deemed to be so armed,
even if only one firearm is involved.

A “firearm” is a weapon or device from which a projectile
may be fired by an explosive such as gunpowder.

CP 59-87; Jury Instruction 25. The jury found defendant guilty of two
counts of possession of a firearm. The special verdict form required the
jury to find, beyond a reasonable doubt, that defendant was armed with a
firearm during the commission of Count III which was for possession of a
controlled substance. Even if the jury had been properly instructed that it
did not need to be unanimous to answer “no” on the special verdict form,
the verdict would have been the same.

The jury found that defendant was guilty beyond a reasonable
doubt of two counts of unlawful possession of a firearm. The possession
of the controlled substance charge came out of the same events as the
possession of the firearm charges. In order to find defendant guilty of

unlawful possession of a firearm, the jury had to find that defendant was
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armed with a firearm. The jury could not have found defendant guilty of
the crime of possession of a firearm without a firearm. Since defendant
possessed the controlled substance in the same act as he possessed the
firearms, the jury had already found beyond a reasonable doubt that
defendant was armed during the commission of all three crimes.
Therefore, the erroneous instruction requiring a unanimous “no” for the
special verdict form did not change the outcome of the verdict for any of
the charges or for the firearm enhancements.

Although it was error for the court to instruct the jury that it must
be unanimous in its decision to answer “yes” or “no” on the special verdict
forms, the error was harmless.

2. DEFENDANT HAS FAILED TO MEET HIS

BURDEN OF SHOWING BOTH DEFICIENT
PERFORMANCE AND RESULTING
PREJUDICE NECESSARY TO SUCCEED ON A

CLAIM OF INEFFECTIVE ASSISTANCE OF
COUNSEL.

A defendant has the right to effective assistance of counsel under

the Sixth Amendment to the United States Constitution, and Article I,
Section 22 of the Washington Constitution. Strickland v. Washington,
466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v.
Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 (1996). A defendant

who raises a claim of ineffective assistance of counsel must show: (1) that
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his or her attorney’s performance was deficient, and (2) that he or she was
prejudiced by the deficiency. State v. Hendrickson, 129 Wn.2d at 77-78.

Under the first prong, the appellate court will presume the
defendant was properly represented. /d. Under the second prong, the
defendant must show that there is a reasonable probability that, but for
counsel’s errors, the result of the trial would have been different. State v.
McFarland, 127 Wn.2d 322, 337, 899 P.2d 1251 (1995); State v.
Thomas, 109 Wn.2d 222,226, 743 P.2d 816 (1987).

In order to prevail on a claim of ineffective assistance of counsel,
both prongs of the test must be met. State v. McNeal, 145 Wn.2d 352,
362,37 P.3d 280 (2002). If either part of the test is not satisfied, the
inquiry need go no further. State v. Hendrickson, 129 Wn.2d at 77-78.
Additionally, the reviewing court will defer to counsel’s strategic decision
when the decision falls within a wide range of professionally competent
assistance. Strickland, 466 U.S. at 489 (internal citations omitted). If
defense counsel’s trial conduct can be characterized as legitimate trial
strategy or tactics, it cannot form a basis for a claim of ineffective
assistance of counsel. State v. Lord, 117 Wn.2d 829, 883, 822 P.2d 177
(1991). “Rare are the situations in which the wide latitude counsel must
have in making tactical decisions will be limited to any one technique or
approach.” Harrington v. Richter, 131 S. Ct 770, 789, 178 L. Ed. 2d 624

(2011).
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There are “countless ways to provide effective assistance [of
counsel] in any given case. Even the best criminal defense attorneys
would not defend a particular client in the same way.” Harrington v.
Richter, 131 S. Ct. at 788-789. In determining whether trial counsel’s
performance was deficient, the actions of counsel are examined based on
the entire record. State v. White, 81 Wn.2d 223, 225, 500 P.2d 964
(1993), review denied, 123 Wn.2d 1004 (1994). Defendant must show,
from the record as a whole, that defense counsel lacked a legitimate
strategic reason to support his or her challenged conduct. State v.
McFarland, 127 Wn.2d at 336. An appellate court is unlikely to find
ineffective assistance on the basis of one alleged mistake. State v.
Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988).

Counsel’s choice of whether or not to object at trial is a “classic
example of trial tactics.” State v. Madison, 53 Wn. App. 754, 763, 770
P.2d 662, review denied, 113 Wn.2d 1002, 777 P.2d 1050 (1989). “Only
in egregious circumstances, on testimony central to the State’s case, will
the failure to object constitute incompetence of counsel justifying
reversal.” Id., (citing Strickland v. Washington, 466 U.S. 668, State v.
Ermert, 94 Wn.2d 839, 621 P.2d 121 (1980). Furthermore, in order to
prevail on a claim of ineffective assistance of counsel for a failure to
object at trial defendant must show that the objection would likely have
been sustained. State v. Saunders, 91 Wn. App. 575, 578, 958 P.2d 364

(1998).
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When viewed in the context of the entire record, it cannot
reasonably be claimed that defense counsel was ineffective. At trial,
defense counsel zealously argued for a Knapstad’ motion to dismiss
Counts II and III. RP 8. Defense counsel initially won that motion. RP
31. On reconsideration, the Court denied defendant’s Knapstad motion.
RP 42. Defense counsel argued for the statements made by defendant to
be excluded at trial. RP 61. Defense counsel cross examined the State’s
witnesses. See RP 53,103, 118, 168, 182,203, 216. Although the court
denied the motion, defense counsel made a motion for a mistrial when he
believed that there were improper references to the detective working for
the gang unit. RP 126, 133, 136.

Defense counsel made a half-time motion to dismiss the charge for
the firearm found in the hood of the car and the items found in the trunk
arguing that there was insufficient evidence to link defendant with those
items. RP 222-223. Defense counsel also argued for the court to give
defendant the low end of the standard range sentence. RP 296.

Furthermore, defendant was acquitted of possession of a controlled
substance with intent to deliver and instead found guilty of the lesser

included offense of possession of a controlled substance. CP 90; RP 283.

2 State v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986)
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a. Unwitting possession instruction for firearm
charges.

Appellant claims that defense counsel’s decision not to request an
unwitting possession instruction amounts to ineffective assistance of
counsel. Appellant’s Brief, p. 9. However, that assertion is not supported
by case law.

The jury was instructed that in order to find defendant guilty of
unlawful possession of a firearm in the first degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 9" day of September, 2009, the
defendant knowingly owned a firearm or had a firearm in
his possession or control;

(2) That the defendant had previously been convicted of a
felony, which is a serious offense; and

(3) That the ownership, or possession or control of the
firearm occurred in the State of Washington.

CP 59-87; Jury Instruction 6, 7. The first element the State needed to
prove in order for the jury to find defendant guilty was that defendant
knowingly possessed a firearm. Since the jury had to find that defendant
knowingly. possessed a firearm, an unwitting possession instruction was
not necessary. Furthermore, case law holds requesting an unwitting
possession instruction in an unlawful possession of a firearm case can
constitute ineffective assistance of counsel because it shifts the burden

from the State having to prove that defendant knowingly possessed a
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firearm to the defense having to prove that defendant did not knowingly
possess the firearm.

In State v. Michael, 247 P.3d 842 (2011), an inventory search of
the car the defendant was driving revealed a sawed-off shotgun and
shotgun shells. Id. Inside the car, the police also found a bag of women’s
clothing, a purple hairbrush, and a pill bottle with the name Jennifer on it.
Id. The defendant claimed that he borrowed the car from a woman named
Jennifer Heaton and that he had no knowledge of the gun found inside the
car. Id. At trial, the court was not asked and did not give an instruction on
unwitting possession. Id. Defense counsel in that case argued that the
defendant did not knowingly possess the gun and emphasized that the
defendant did not own the car where the gun was found. /d. On appeal,
the defendant claimed that his counsel was ineffective for failing to
request an unwitting possession instruction. Id.

The court of appeals found that counsel’s failure to request such an
instruction did not amount to ineffective assistance of counsel. /d. at 844.
The court found that there is no pattern jury instruction for unwitting
possession except in drug cases although the court recognized that the
instruction could easily be changed to include firearms. Id. The court
stated that “it falls on the defendant to prove the unwitting possession.”
Id., citing State v. Cleppe, 96 Wn.2d 373, 635 P.2d 435 (1981).

The court went on to state that “[w]hile that is a useful defense in

drug cases, where the State has no obligation to prove an intent element, it
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is not useful in this context. By taking on the obligation to prove
unwitting possession, a defense attorney would essentially relieve the
State of its obligation to prove knowing possession beyond a reasonable
doubt by undertaking the burden of proving the contrary by a
preponderance of the evidence. There may be a rare case where defense
would legitimately want to do that, but in most instances it would likely
constitute ineffective assistance to even attempt to do so.” Id.

The court further stated that ineffective assistance of counsel has
been found in cases where defense successfully requested an unwitting
possession instruction in firearm prosecutions. Id. citing State v. Carter,
127 Wn. App. 713, 112 P.3d 561 (2005).

Just as in Michael, if defense counsel had requested an unwitting
possession instruction in the present case, it would have effectively
relieved the State’s burden to prove beyond a reasonable doubt that

defendant knowingly possessed the firearms.

b. Unwitting possession instruction for drug
charge.

A defendant is not entitled to an unwitting possession instruction
unless the evidence presented at trial is sufficient to permit a reasonable
juror to find, by a preponderance of the evidence, that the defendant
unwittingly possessed the contraband. State v. Buford, 93 Wn. App. 149,
152,967 P.2d 548 (1998).
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In the present case, defense counsel did not request an unwitting
possession instruction on the possession of methamphetamine charge.
Based upon the evidence in this case, even if defense counsel had
requested such an instruction, it is unlikely that the court would have
given the instruction as it was unsupported by any evidence.

At trial, the evidence proved that defendant was driving the vehicle
in which the firearms and methamphetamine were found. RP 92,97, 117,
141, 192, 142-143. Defendant admitted to Deputy Oetting that he knew
that the 9-millimeter handgun was in the car. RP 101. In the trunk of the
car, Detective Loeffelholz found a magazine clip that was identical to the
clip found in the 9-millimeter handgun. RP 141-142, 192. The
methamphetamine was also found in the trunk. RP 142-143. Defendant
knew about the gun under the driver’s seat (which is where defendant had
been sitting) and a magazine clip that matched that gun was found with the
methamphetamine in the trunk. The logical conclusion is that since
defendant knew about the gun, he also knew about the magazine clip and
the methamphetamine.

Defendant did not present any evidence that his possession of the
drugs was unwitting. Defendant did not testify and did not call any
witnesses to testify that he was unaware the methamphetamine was in the
trunk of the car. Therefore defendant not meet the burden of proving by a
preponderance of the evidence that an unwitting possession instruction

should be given.
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Defendant relies on State v. George, 146 Wn. App. 906, 193 P.3d
693 (2008) to support his claim that defense counsel’s decision not to
request an unwitting possession instruction amounts to ineffective
assistance of counsel. Appellant’s Brief, p. 9. However, defendant’s
reliance on that case is misplaced.

In State v. George, the trial court refused to give an unwitting
possession instruction unless the defendant testified at trial. Id. This was
despite the fact that the police testimony presented at trial established that
the defendant denied knowledge of the drugs in the vehicle, denied
ownership of the pipe, the defendant was not driving the vehicle, did not
own the vehicle, and the vehicle’s owner was in the front passenger seat.
Id. at 915. The court in that case found that the police officer’s testimony
supported the unwitting possession instruction and that the court erred by
concluding that the defendant had to testify in order to have the jury
instructed on unwitting possession. Id.

In the present case, defendant was driving the car in which the
methamphetamine was found. RP 92, 97, 142-143. Defendant admitted
that he knew the 9-millimeter gun was in the car and a clip that matched
that gun was found in the trunk with the methamphetamine. Defendant
did not establish by a preponderance of the evidence that he was entitled
to an unwitting possession instruction.

Defense counsel is not required to request a jury instruction that is

meritless. Defendant has failed to prove that if defense counsel had
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requested an unwitting possession instruction that the court would have
given such an instruction. Since the unwitting possession instruction was
not supported by the evidence, defense counsel’s decision not to request

such an instruction does not amount to ineffective assistance of counsel.

c. Instruction to decide each count separately.

Jury instructions are sufficient if, when taken together, they allow
the parties to argue their theories of the case, are not misleading, and
accurately inform the jury of the applicable law. State v. Bradford, 60
Wn. App. 857, 808 P.2d 174 (1991), citing Gammon v. Clark Equipment
Co., 104 Wn.2d 613, 707 P.2d 685 (1985). When evidence of other
crimes is limited or not admissible, the primary concern is whether the
jury can reasonably be expected to compartmentalize the evidence so that
evidence of one crime does not taint the jury’s consideration of another
crime. State v. Bythrow, 114 Wn.2d 713, 720-721, 790 P.2d 154 (1990).

In the present case, neither defense counsel nor the prosecution
proposed WPIC 3.01°. However, even without WPIC 3.01, the jury
instructions taken as a whole properly instructed the jury that it must find
that the State had proved each element of each charged beyond a

reasonable doubt in order to find defendant guilty of that charge.

3 A separate crime is charged in each count. You must decide each count separately.
Your verdict on one count should not control your verdict on any other count. WPIC
3.01.
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The jury was instructed that in order to find defendant guilty of
unlawful possession of a firearm (9mm Semi-Automatic) in the first
degree, each of the following elements of the crime must be proved
beyond a reasonable doubt:

(1) That on or about the gth day of September, 2009, the
defendant knowingly owned a firearm (9mm Semi-
Automatic) or had a firearm (9mm Semi-Automatic) in his
possession or control;

(2) That the defendant had previously been convicted of a
felony, which is a serious offense; and

(3) That the ownership, or possession or control of the
firearm occurred in the State of Washington.

CP 59-87; Jury Instruction 6. The jury was instructed that in order to find
defendant guilty of unlawful possession of a firearm (.22 Caliber Semi-
Automatic) in the first degree, each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That on or about the 9™ day of September, 2009, the
defendant knowingly owned a firearm (.22 Caliber Semi-
Automatic) or had a firearm (.22 Caliber Semi-Automatic)
in his possession or control;

(2) That the defendant had previously been convicted of a
felony, which is a serious offense; and

(3) That the ownership, or possession or control of the
firearm occurred in the State of Washington.

CP 59-87; Jury Instruction 7. The jury was instructed that in order to find

defendant guilty of possession of a controlled substance with intent to

222 - Jones FINAL brief.doc



deliver, each of the following elements must be proved beyond a
reasonable doubt:

(1) That on or about the 9™ day of September, 2009, the
defendant possessed a controlled substance;

(2) That the defendant possessed the substance with the
intent to deliver a controlled substance; and

(3) That the acts occurred in the State of Washington.

CP 59-87; Jury Instruction 14. The jury was also instructed that
“defendant has entered a plea of not guilty. That plea puts in issue every
element of each crime charged. The State is the plaintiff and has the
burden of proving each element of each crime beyond a reasonable
doubt.” CP 59-87; See Jury Instruction 3 (emphasis added).

The jury instructions properly informed the jury that it must find
that the State has proven each element of each crime charged beyond a
reasonable doubt in order to find defendant guilty of that crime.
Additionally, the jury found defendant not guilty of possession of a
controlled substance with the intent to deliver but guilty of the lesser
included offense. This shows that the jury held the State to its burden of
proving each crime beyond a reasonable doubt.

Defendant relies on State v. Bradford, 60 Wn. App. 857, to
support his claim that the jury should have been instructed to consider

each charge separately. Appellant’s Brief, p. 13-14. However, the
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holding in Bradford supports the State’s contention that the jury
instructions, taken as a whole, properly instructed the jury on the law.

In State v. Bradford, the defendant was charged with possession of
a controlled substance and possession of a controlled substance with intent
to deliver. State v. Bradford, 60 Wn. App. 857. The charges occurred
from two separate searches of the defendant’s house that occurred on
different days and under different circumstances. Id. Prior to trial,
defense counsel unsuccessfully moved to sever the counts. /d. At trial,
the jury was instructed to consider each count separately. Id. The jury
submitted a question to the court asking if the jury could consider
knowledge gained from one count when deliberating on the other count.
Id. at 860. The court responded that “[t]he jury is free to determine the
use to which it will put evidence presented during trial.” Id. On appeal,
the defendant argued that the court’s response to the jury question
contradicted the jury instruction to consider each count separately. Id. at
861. The court of appeals rejected the defendant’s argument and found
that there was evidence indicating dominion and control that was
admissible on both counts. /d.

The present case is similar to the Bradford case. The evidence
presented at trial established that defendant had dominion and control over
the car in which both firearms and the methamphetamine were found.
Defendant admitted that he knew about the 9-millimeter handgun found

under the driver’s seat which leads to the inference that he also knew
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about the matching magazine clip that was found with the
methamphetamine in the trunk of defendant’s car. This evidence was
admissible to prove all three charges against defendant.

Furthermore, the “to convict” instructions properly informed the
jury that it must find each of the elements of each crime proven beyond a
reasonable doubt. Therefore, even if defense counsel should have
requested an instruction to consider each count separately, the outcomes of
the trial would not have changed.

CP 59-87; Jury Instruction 6. When viewing the record in its
entirety, defendant has failed to prove that defense counsel’s performance

was both deficient and prejudiced defendant.

3. THE JUDGMENT ENTERED BELOW IS
CONSISTENT WITH THE HOLDING IN IN RE
BROOKS BECAUSE THE JUDGMENT
EXPLICITLY STATES THAT THE TOTAL
TERM OF CONFINEMENT AND COMMUNITY
CUSTODY SHALL NOT EXCEED THE
STATUTORY MAXIMUM.

When a defendant’s sentence includes both confinement and
community custody, “a court may not impose a sentence providing for a
term of confinement or community supervision, community placement, or
community custody which exceeds the statutory maximum for the crime.”
RCW 9.94A.505(5). When a sentence exceeds the statutory maximum
due to a combination of confinement and community custody, the court

must include language that states explicitly on the judgment and sentence
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that “the total term of incarceration and community custody cannot exceed
the maximum.” In re Brooks, 166 Wn.2d 664, 673,211 P.3d 1023
(2009); State v. Sloan, 121 Wn. App. 220, 224, 87 P.3d 1214 (2004).

In the present case, defendant was sentenced to 60 months
confinement and 12 months community custody for his conviction for
unlawful possession of a controlled substance. CP 111-124. Although
defendant was sentenced to the statutory maximum plus community
custody, the judgment and sentence explicitly states that “under no
circumstances shall the total term of confinement plus the term of
community custody actually served exceed the statutory maximum for
each offense.” CP 111-124.*

Since the judgment states the proper language as indicated in In re

Brooks, the judgment is proper. See Brooks, 166 Wn.2d at 673

* The judgment and sentenced is attached as Appendix A.
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D. CONCLUSION.

For the above reasons, the State respectfully requests the court

affirm defendant’s conviction and sentence below.

DATED: April 20, 2011

MARK LINDQUIST
Pierce County
Prosecuting Attorney

THLEEN PROCTOR
Deputy Prosecuting Attorney
WSB # 14811

Karen Judy
Rule 9 Intern
ID#9117677

Certificate of Service: .

The undersigned certifies that on this day she delivered b\U.S. mailor
ABC-LMI delivery to the attoney of record for the appellant and appellant

¢/o his attomey true and correct copies of the document to which this certificate
is attached. This statement is certified to be true and correct under penalty of

perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date

te
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APPENDIX “A”

Judgment and Sentence
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
8
e STATE OF WASHINGTON,
ey 9 Plairtiff, | CAUSE NO; 09-1-04080-1 MAY 2 8 2010)
10 Vs
1 MICHAEL WAYNE JONEJ, ’ WARRANT OF COMMITMENT
1) [] County Jail
) 2) &) Dept. of Carrections
! Deferdant. | 3) ] Other Custody
[
. | ek (x2)  Upcs(Fase)
14
ivuu |
- 15
16 THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY;
17 WHEREAS, Judgment has been pronounced against the defendant in the Superiar Court of the State of
Washington [ar the County of Pierce, that the defendant be punished as specified in the Judgment and
18 Sertence/Order Medifying/Revoking Probation/Community Supavision, a full end correct copy of which is
” attachied hereto
19
20
benw [ 11 YOU, THE DIRECTOR, ARE COMMANDED to receiv e the defendant for
e clagsification, confinement and placement as ardered in the Judgment and Sentence.
(Sentence of confinemnent in Pierce County Jail),
22
23 M 2 YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to
the proper officers of the Department of Carrections, and
24
25 YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to reteive the defendant for classification, confinement and
2% placement as ordered in the Judgment and Sentence. (Sentence of confinement in
Department of Corrections custody).
sl Ll
cas 27
28
Oftice of Prosecuting Attarney
WARRANT OF 930 Tacoma Avenue S, Room 946
T Washi :
COMMITMENT -1 Towphoos: (259 198 7400
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{ ] 3 YOU,THE DIRECTOR, ARE COMMANDED to receive the defendant for
classification, confinement and placement s ordered in the Judgment and Sentence
(Sentence of canfinement or placement not covered by Sections } and 2 above).

Dated: §'ZS~ & }o

CERTIFIED COPY DELIVERED, TO SHERIFF

iy 28 zg;nlymﬁtgg@

STATE OF WASHINGTON

89,
County of Pierce

I, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this foregoing
instrument is a true and correct copy of the
criginal now on file in my office.

IN WITNES3 WHEREOF, [ hereunto set my
hand and the Seal of Said Court this

day of s

KEVIN STOCK, Clerk ’
By: Deputy

cac

WARRANT OF
COMMITMENT %2

%o e Hdhorebt /
JUD T

KEVIN ST%E&

By: R Wd -

.DEPUTY CLERK -

Office of Prosecuting Attorney
930 Tucoma Avenue S. Room 936
Tacoma, Washingtuon 98402-217
Telcphoge: (253) 798.7400
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FILED |
DEPT 7
IN OPEN COURT

MAY 2 8 2010

Pierce Col

T

SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNTY

STATE OF WASHINGTON,

Vs

MICHAFEL WAYNE JONES

SID: WAI7346849
DOB: 11/01/73

Plaintiff,

Defendant.

MAY 2 8 2610)

CAUSE NO. 09-1-04080-1

GMENT AND SENTENCE (FJS)
Prison [ ] RCW 9.94A 712 Prison Confinement
{ ] Jail One Year or Less
{ ] Firgt-Time Offender
[ ] Special Sexual Offender Sentencing Alternative
[ ] Special Drug Offender Sentencing Alternative
{ ]Breeking The Cycle (BTC)
[ 1 Clerk's Action Requlred, para 4.5
(SDOSA),4.7 and 4.8 (SSOSA) 4.15.2, 8.3, 5.6
and 5.8

I. HEARING

1.1 A gentencing hearing was held and the defendant, the defendant’s law yer and the (deputy) proseating

ettamecy were present,

IO, FINDINGS
There being no reason why judgment should not be pronounced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on S'JQ ZQ 10
by[ ]plea [ X]jury-verdict{ }bench trial of:

COUNT |} CRIME RCW ENHANCEMEN DATE OF INCIDENTNO.
“TTYPE* CRIME
I UPFA I (GGG66) 9.41.01(12) 09/09/09 | 092521368 PCSO
I UPFA | (GGG6E6) 9.41.010(12) 09/09/09 | 092521368 PCSO
il UPCS (J73M) 69.50.4010)(2)(H) FA 09/09/09 | 092521368 PCSO
METH, SCHED Il 9.94A 310/9. A 510

9.94A.370/9.94A.530

* (F) Firearm, (D) Other deadly w eapons, (V) VUCSA in a proiected zone, (VH) Veh. Ham, See RCW 46.61.520,
(JP) Juvenile present, (SM) Sexual Mctivation, (SCF) Sexual Conduct with a Child for a Fee See RCW
9.94A.533(8). (If the rime is & drug offense, include thetype of drug in the second column.)

as charged in the AMENDED Information

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 1 of 11

Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Wushington 98402-2171
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[ ) A special verdict/finding for use of firearm was retumned on Count(s) RCW 9.94A.602,

9.94A 533,
[X] The cowrt findsthat the offender has a chemical dependency that has contributed to the of faise(s).

RCW 9.94A.607.

{ ] Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender scare are (RCW 9.94A589):

[ ] Other current convictions listed under different causc rumbers used in calculating the offender score
are (tist offense and cause number):

22 CRIMINAL HISTORY (RCW 9.94A.3525);
CRIME DATE OF SENTENCING DATE OF Aoy TYPE
SENTENCE COURT CRIME ADULT | OF
(County & State) . {Juv CRIME
1 CONSP UDCS 02/04/98 PIERCE, WA 12/08/97 A NV
2 PCP2 07/21/98 PIERCE, WA 07/21/98 A NV
3 PCP2 02/08/99 PIERCE, WA 09/25/98 A NV
4 UPCS AMPHET 02/08/99 PIERCE, WA 09/25/98 A NV
5 P3P2 02/08/99 PIERCE, WA 12/30/98 A NV
6 CHILD MOL 3 06/02/00 PIERCE, WA 12/17/99 A NV
7 ATT TO ELUDE 12/29/03 PIERCE, WA - 11/29/03 A NV
8 ASLT 3 12/29/03 PIERCE, WA 11/25/03 A NV
9 UFPFA 2 12/29/03 PIERCE, WA 11/29/03 A NV
10 | FTRASO 01/30/07 PIERCE, WA 12/28/06 A NV
11 CURRENT CURRENT PIERCE, WA 09/05/09 A
[ ] The court finds that the following prior convictions are one offense for purposes of debermining the
offender score (RCW 9.94A 525):
23 SENTENCING DATA:
COUNT { OFFENDER | SERIQUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAYXIMUM
NO. SCORE LEVEL (oot including enhmeementy | ENHANCEMENTS RANGE TERM
@ncludng snhancementd
I 12 VII 87+ to 116 Months None 87+ to 116 Months 10 Years
I 12 VI §7+to 116 Months None 87+ to 116 Months 10 Years
m 12 11 51+to 60 Months FA 69+ to 78 Months 5 Years
24 { ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an
exceptianal sentence;
[ 1 within{ ] below the standard range for Count(s)
[ ] above the standard range for Count(s)

{ ] The defendant and state stipulate that justice isbest served by imposition of the exceptional sentence
abov e the standard range and the court finds the exceptional sentence furthers and is consistent with
the interests of justice and the purp oses of the sentencing reform act.

[ ] Aggravating factors were [ ] stipulated by the defendant, [ ) found by the court after the defendant
waived jury trial, [ ] found by jury by special interr

Findings of fact and conclusions of law are attached in Appendix 2 4. [ ] Jury’s special interrogatory ig
attached. The Prosecuting Attorney [ } did[ ] did not recormmend a similar sentence.
25 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount

owing, the defend’ s past, present and future ability to pay legal financial obligations, including the

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 2 of 11

Tacoma, Washingtou 98402-2171

Telephone: (253) 798-7400

Office of Prosccuting Antorney
930 Tacoma Avenoe S, Room 946
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2 defendant’ s finencial resources and the likelihood that the defendant’ s status will change. The court finds
Lhv 3 that the defendant hasthe abilily or likely future ability to pay the legal financial obligations imposed
nep herein. RCW 9.944,.753.
4 | ] The following extraordinary circurnstances exist that make restitution inappropriate (RCW 9,94A.753):
5
6 [ ] The following extracfdinary circumstances exist that rnake payment of nonmandatory legal financial
cbligations inappropriate;
7
8
‘ 26 For violent offenses, most serious ofTenses, or armed offenders recommended sentencing agreements or
~J1 : '1 : 9 plea agreements are | ] attached [ ] es follows: N/A
10 . o, JUDGMENT
11 3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
12 32 { ] Thecourt DISMISSES Counte [ ) The defendant jg found NOT GUILTY of Counts
IV. SENTENCE AND ORDER
14 IT 1S ORDERED:
U
W 1S 4.1 Defendant shall pay to the Clerk of this Court: @Pierce County Clak. 930 Tacoma Ave #110, Tacoma WA, 98402)
16 JASS CODE
17 RIN/RIN 3 Regtitution to:
$ Restitution to:
18 (Name end Address--eddress may be withheld and provided confidentially to Clerk's Office),
0 rPcv & 50000 Crime Victim assessnent
_ DNA 3 100.00 DNA Database Fee
20 PUB s._‘im._‘i Court-Appointed Attomey Fees and Defenge Costs
IR FRC $ 200.00 Criminal Filing Fee
FCM $ Fine
22
CLF 3 Crime Lab Fee[ | defared ducto indigency
23 CDF/DFA-DFZ % Drug Investigation Fund for (agency)
” WFR 3 Witness Costs
25 OTHER LEGAL FINANCIAL OBLIGATIONS (spexify below)
26 $___ OtherCostsfar
sh. 37 s Other Cots for:
o $ 1200™ TotaL
28
JUDGMENT AND SENTENCE (J5) Office of Prosecy !
(Felony) (7/2007) Page 3 of 11 930 Tocoma Aven?;negst\::or;u
Tacoma. Washington 98402-217)
Telephooe: (253) 798-7400
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[ ] The above total does not include all restitution which may be set by later arder of the court. An agreed
restitution order may be entered. RCW 9.94A.753. A restitution hearing;:

[ ] chall be et by the prosecutor.
[ } is scheduled for
[ ] RESTITUTION. Order Attached

[ ] TheDepartment of Corrections (DOC) or clerk of the court ghall immediately issue a Notice of Payroll
Deduction. RCW 9.94A.7602, RCW 9.94A.760(8).

[X] All payments shall be made in accordance with the policies of the clerk, commencing immediately,
unless the court specifically sets forth the rate herein: Nat less than S&Qei\_cm__ per meath
commencing . ‘m Ceo . RCW 9.94.760. If the court dodsnot set the rate herein, the
defendant shall'report to the clerk’s office within 24 hours of the entry of the judgment and sentence to
set up a payment plan.

The defendant shall report to the clerk of the court or as directed by the clerk of the court to provide

financial and other information as requested. RCW 9.94A.760(7)(b)

[ ] COSTS OF INCARCERATION. In addition to other costs imposed herein, the court finds that the
defendant has or is likely to have the means to pay the costs of incarceration, end the defendant is

ordered to pay such costs at the statutory rate. RCW 10,01.160.

COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal financial
obligetions per contract or statute. RCW 36,18, 190, 9.94A.780 and 19.16500.

INTEREST The financial obligations imposed in this judgment shall bear interest from the date of the
judgment until payment in full, at the raie applicable to civil judgments. RCW 10.82.090

COSTS ON APPEAL An award of cots on appeal against the defendant may be added ta the total legal
financial obligations. RCW. 10.73.160,

ELECTRONIC MONITORING REIMBURSEMENT, The defendant ig orderved to rreimburse
(name of electronic monitoring agency) at ,
for the codt. of pretrial electronic maonitering in the amount of §

[X] DNA TESTING. The defendant shall have a blood/biological sample drawn for purposes of DNA
identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency, the
county or DOC, shall be responsible for obtaining the sample prior to the dct‘mdant’ srelease from
confinement. RCW 4343754

[ } HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as
soon as possible and the defendant shall fully cooperate in the testing RCW 70.24.340.
NO CONTACT

The defendant shall not have contact with (name, DOB) including, but not
limited to, parsonal, verbal, telephonic, written or contact through a third party for years (nat to

exceed the maximum statutary sentence).

[ ] Domestic Violence No-Contact Order, Antiharassment No-Contact Order, or Sexual Assault Protection
Order ig filed with this Judgment and Sentence.

OTHER: Property may have been taken into custody in conjunction with this case. Property may be
returmed to the rightful owner. Any claim for retum of such property must be made within 90 days  After
90 days, if you do not make a claim, property may be disposed of according to law.
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JUDGMENT AND SENTENCE (J3S) Office of Prosecuting Atlorney
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Tacoma, Washington 98402-2171
Telephone: (253) 798.7400
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2
o Ty 44a  BOND IS HEREBY EXONERATED
neinl .
4
5 4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:
' (2) CONFINEMENT RCW 9.94A 589 Defendant is gentenced to the following term of tetal
\ ! 6 confinement in the custody of the Department of Carrections (DOC):
7 | 02 _ months on Count I morths on Count
. R
8 102  months on Count Qb months on Count
‘ ; : : 9 { .manthg on Count Tﬂ. raanths on Count
A special findingfverdict having been enterced as indicated in Section 2.1, the defendant is sentenced tothe
10 following additional term of total confinement in the custody of the Department of Carrections:
11
18 marths on Count No j months on Count No
12 4
months on Count No months on Count No
L3
months on Count No months cn Count No
14 '
Sentence enhancements in Cpunts _ shall un
vant IS [ 1 concurrent consecutive to each other.
Sentence enhancements in Counts _ ghall be served
16 n flattime [ ] subject to earned good time aredit
17 Actual number of months of total confmement ordered is: lo?o mwd}u&ua IB w\op-“\s
18 (Add mandatory firearmn, deadly weapons, and sexual motivation enhancement tifne to nun consecutively to ﬂ“\'
cther counts, see Section 2.3, Sentencing Data, above). +ime
19 [ ] The confinement time on Count(g) conitain(g) a mandatory minimum term of
20 CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A,.589, All counts shall be sarved
concurrently, except for the pqu‘: of thoge counts for which there 15 a special finding of a firearm, cther
4; ] l ’l deadly weapon, sexual motivation, WUCSA ina protected zone, or manufacture of methamphetamine with
e juvenile present as et forth ghove at Sed:xm 2.3, and except for the Following counts which shall be served
7 consecutively: N\
) AN
23 The sentence herein shall run consecutively to all felony sentences in other cause numb ers imposed prior to
24 the ceramission of the crime(s) being sentenced . The sentence herein shall run conaurrently with felony
sentences in other cause numbers imposed after thie commission of the erime(s) being sentenced except for
25 the following cause munbers. RCW 9.94A 3589:
|
l 26 Confinement shall cammence ittmediately unless otherwise get forth here:
bl L&
- 27
28
JUDGMENT AND SENTENCE (J8) Office of Prosecuting Attorney
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(& The defendant shall receive credit for time served priar to sentencing if that confinement was solely
under this cause number. RCW 9,944,505, The time served shall be camputed by the jail unless the
credit for time served price Lo gentencing is specifically set forth by the court:

[ ] COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as followa:

Count for months;,

Count for months;

Count for months,

['FCOM?MUNIT Y CUSTODY is ordered ag follows:

Count ﬂ_ for a range from: " 10 I Z Months,

Count for a renge from: to Months,

Count for a range from: to Morths,

or for the period of carned release awarded pursuant to RCW 9.94A.728(1) and (2), whichever is longer,
end andard mandatory conditions are ordered. [See RCW 9.944.700 and . 705 for community placement
oftenseswhich include sericus violent offenses, second degree assault, any rime against a person with a
deadly weapon finding and chapter 69.50 or 69.52 RCW offense not sentenced under RCW 9.944 660
committed before July 1, 2000. Sec RCW 9.94A.715 for community custody range offenses, which
include sex offenses not sentenced under RCW 9.944,712 and violent offenses commited on or after July

1, 2000. Community custody follows a term for a sex offense -- RCW 9. 94A. Use paragraph 4.7 to impose
cornmunity custody Following work ethic camp. ]
On or after July 1, 2003, DOC shall supervise the defendant if DOC classifies the defendant inthe Aor B
rigk categoriex, or, DOC classifies the defendant inthe C or D rigk categories and ot least one of the
following apply:

e) the defendant cormmited a cwrent or prior;

i) Sex offense l ii) Violent offense i) Crime against a person (RCW 9.94A.411)

iv) Domestic violence offense (RCW 10.99.020) v) Residential burglary offense

vi) Offense for manufacture, delivery or possession with intert to deliver methamphetamine induding its

galts, isomers, and salts of isomers,
| vii) Offense for delivery of a controlled substance to a minor; or attempt, solicitation or conspiracy (vi, vii)
b) the conditions of community placement ar community custody include chemical dependency treatment.

¢) the defendant is subject to supervision under the interstate compact agreement, RCW 2.94A.745.

While on commumity placement or community custody, the defendant ghall: (1) report to and be available
for contact with the assigned community corrections officer es directed; (2) work at DOC-approv ed
education, employment and/or community restitution (gervice}; (3) natify DOC of any change in
defendant’s address or employment; (4) not consume controlled substances except pursuant to lawfully
izaued prescriptiong; (5) not unlaw fully p ossess controiled substances while in community custody; (6) pay
supevigion fees as determined by DOC; (7) parform affirmative acts necessary to monitor compliance with
the orders of the court as requitred by DOC, and (8) for sex offenses, submit to elecdtronic monitoring if
imposed by DOC, The residence location and living arrangements are subject to the prior approval of DOC
while in community placement or cammunity custody. Commmunity custody for sex offenders nct

JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
(Felony) (7/2007) Page 6 of 1) 930 Tocoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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‘ 2 . sentenced under RCW 9.94A. 712 may be extended for up to the gahutary maximum term of the sentence.
'r LLL 3 Violation of community custody imposed for a sex offensc may result in additional confinement.

fitr ' The defendant shall nct consume any alechol.

4 [X) Defendant shall have no cortact with; f)ﬁ:a isers ond seller’

[ ]Defendant ehall remain [ ] within [ | outaide of a specified geographical boundary, to wit:

5

6 [ } Defendant shall not reside in a community protection zone (within 880 feet of the facilities or grounds

7 of a public or private school). (RCW 9.94A.030(8))

[ ] The defendant shall participate in the following crime-related treatment or counseling services:

8
! L’I ; ;’ [ X't‘he defendant ehall undergo an evaluation for treatment for { ] domestic violencew substance abuge
Rk

{ ] mental health [ } anger management and fully camply with all recommended treatment.
10

[Nme defendant shall comply with the following crime-related prohibitions:
1 B co

Other conditiong may ba ‘mpoeed by the court o DOC during community custody, or are set forth here:

12
13 [ ] For sentences imposed under RCW 9. 244,712, other conditions, including eledronic monitoring, may
be imposed during community custody by the Indeterminate Sentence Review Board, or inan
14 emergency by DOC. Emergency conditions imposed by DOC shall not remain in effect longer than
— sev en working days.
ape 19 PROVIDED: That under no circumstances shall the total term of confinement plus the tem of community
16 custody actually saved exceed the statutory maximumn for cach offense
47 | ] WORK ETHIC CAMP. RCW 9. %4A 690, RCW 72.09.410, The court finds that the defendant is
17 cligible and is likely to qualify for work ethic camp and the court recommends that the defendent seavethe
gentence at a work ethic camp. Upon completion of work ethic camp, the defendant shall be released on
8 community custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of community custody may result in a retum to total canfinernent for the balance of the
19 defendent’s remaining time of total confinement. The conditions of community custody are stated above in
Setion 4.6.
20 48 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following arcas are off limits to the
O ’1 defendant while under the supervigion of the County Jail or Department of Corrections;
22
23
24
25
26
um
h ] il 27
28
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, metion to withdraw guilty plea, motion for new trial or motion to
arregt judgment, muat be filed within ane yeer of the final judgment in this matter, except a8 provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense committed pricr to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supearvision of the Department of Carrections for a pariod up to
10 years from the date of sentence or release from confinement, whichever is longer, to assure payment of
all legal financia! obligations unless the court extends the ariminal judgment an additional 10 years. For an
offense committed an or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s campliance with peyment of the legal financial obligations, unti! the obligaticn is
completely gatisfied, regardless of the statutory maxirnum for the crime RCW 9.9 A 760 and RCW

9.94A. 505, The clerk of the court is autharized to collect unpaid legal financial obligations at any time the
offendes remaing under the jurisdiction of the court for purposes of his or her legal financial cbligations.
RCW 9.94A,760(4) and RCW 9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court hag not ardered an immediate notice
of payroll dedudion in Section 4.1, you ere notified that the Department of Carrections or the clerk of the
court may issue a notice of payroll deduction without notice to you if you are more than 30 days past due in
monthly payments in an amount equal to or greater thean the amaunt payeble for anemonth. RCW
9.94A.7602 Cther incurne-withholding action under RCW 9.94A may be taken without further notice
RCW 2.944.760 may be taken without further notice. RCW 2.94A.7606.

RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restitution hearing (sign initials);

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgraent and
Sentence is punishable by up to 60 days of confinement per violation. Per section 2.5 of this document,
legal financial obligations are collectible by civil means. RCW 9.94A.634.

FIREARMS. Y ou rmust immediately surrender any cancealed pistol license and y on may not. owm,
use or possess any firearm unless your right to do so It restored by 2 court of record. (The court clerk
shall farwaerd & copy of the defendant’s driver's licanse, identicard, or comperable identificetion to the
Department of Licensing along with the date of canvidtion or commitment) RCW 9.41.040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A 44.130, 10.01.200.
N/A

[ ].The court finds that Count is a felony in the commission of which a motor vehicle was used.
T{xe cle':rk of the court is directed to immediately farward an Abstract of Court Record to the Department of
Licensing, which must revoke the defendant’s driver’ s license. RCW 46,20.285,

If the defendant iz or becomes subject to court-ordered mental health or chemical dependency treatment,
the defm_dam, must notify DOC and the defendant’s treatment information must be shared with DOC for
the duration of the defendant’s incarceration and supervision RCW 9.94A.562.

JUDGMENT AND SENTENCE (J3) Office of Prosecuting Attorney
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510 OTHER: ‘9“\ Lo

FREDERICK W. FLEMING
Deputy " ating Attomey Atta;cy for Defendant
Print name: Tj' Co 18 Print name: ocaneth  Blen <o c
wsB#_ 26345 wsBy 29 45 T
_%Jljw/_pl
Defendant 7
Printname:M,‘.],,al Teanle S

VOTINGRIGHTS STATEMENT: RCW 10.64.140. I acknowledge that my right to vote has been lost due to
felony convidtions. If I am registered to vote, my voter registration will be cancelled. My right to vote may be
restared by: a) A certificate of discharge issued by the sentencing court, RCW 9.94A.637; b) A court order issued
by the sentencing court restaring the right, RCW 9.92.066; c) A final arder of discharge issued by the indeterminate
sentence review board, RCW 9.96.050; or d) A certificate of restoration issued by the govemnor, RCW 9.96,020.
Vaeting befare the right isrestored is a class C felony, RCW 92A.84.660.

Defendant’ g signature:

JUDGMENT AND SENTENCE (JS) Office of Prosccuting Altorney

(Felony) (7/200T) Page 90of 11 930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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‘ CERTIFICATE OF CLERK
3
| CAUSE NUMRER of this case: 09-1-04080-1
, 4 I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and correct copy of the Judgment and
5 Jentence in the abovesentitled action now on record in this office.
Lol WITNESS my hand and sea! of the said Superior Court affixed this date:
(IR
r
7 Clerk of said County and State, by: , Deputy Clerk
8
9
IDENTIFICATION OF COURT REPORTER
10 .
Doculee. ReueS
1 Court Reporter U k.)
LU
S 12
13
14
15
16
17
hr 18
19
/
20
21
22
23
MR
apy 24
25
| 2
!
27
b
| 28
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APPENDIX “F”
The defendant having been sentenced to the Department of CMm fora:

sex offense

serious violent offense

assgult in the second degree

any crime where the defendart or an accomplice was armed with a deadly weapon

1]

any felony under 69.50 and 69.52
The oft'enf:d;ll repart 10 and be available for contact with the agsigned community corrections officer as directed:
The offender shall work at Department of Corrections approved education, employment, and/or community sevice,
The offender ¢hall not consume controlied substances except pursuant to lawfully izssued prescriptions:
An offender in community maody'shall not unlawfully posgess controlied sabstances,
The offender ehall pay community placement feex ag determined by DOC:

The regidence location and living arrangements are subject to the priar approval of the department of corrections
during the period of commmunity placement.

The offender shall submit to affirmative acts necessary to monitar compliance with court arders as required by
DOC.

The Court may also order any of the following special conditions:

p @ The offender ghall remain within, or cutside of, a specified geographical boundary:

QB D
\
é aon The offender shall net have direct or indirect contact with the victim of the crime or & specified
cless of individuals; fooy g5 or el

x (I)  Theoffender shall participete in crime-related treatment or conseling services, PG €¢@

z av) The oftender shall not consume alechol;

V) The residence location and living arrangements of a sex offender shall be subject to the prior
approval of the department of corrections, or

(VI)  Theoffender shall comply with any crime-related prohibitions.  f¢¢  €€O

(VII)  Other: 1‘)04- Ceo

Office of Prosecuting Attorney
APPENDIX F 930 Tacoma Avenue 8. Room 946

‘Thcoma, Washington 98402-2171

Tetephane: (253) 798-7400
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[DENTIFICATION OF DEFENDANT
9ID No. WA 17346849 . Date of Birth 11/01/73
(f no SID take fingerprint card for State Patrol)
FBI No. 168540XA7 Loca!l ID Noo. UNKNOWN
PCNNo. 539902237 Other
Alias name, SSN, DOB:  DOB: 11/17/73
Race: Ethnielty: Sex:
{1 Asian/Pacific [] Black/African- [X]) Caucasian ) Hispanic [X] Male
Islander American '
[] Native American (] Other: (X}] Nom- {1} Female
Hispanic

FINGERPRINTS

Left Thumb

Left four fingers taken simultanecusly
.

I atrest that | saw the smme defendant who appeared in court on this doament affix hig or her fingerprints and’
signature thereto. Clerk of the Court, Deputy ? o) : ; s / J

DEFENDANT'S SIGNATURE: X

DEFENDANT'S ADDRESS: P - 3"“/

JUDGMENT AND SENTENCE (J3)
(Feleny) (7/2007) Page 11 of 1)
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