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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF 
ERROR. 

1. Whether the special verdict form instruction constitutes 

harmless error when the jury found defendant guilty of two counts 

of unlawful possession of a firearm and the special verdict for 

Count III was whether defendant was armed with a firearm during 

the commission of the offense. 

2. Whether defendant has failed to meet his burden of 

showing that defense counsel's performance was deficient and 

resulted in prejudice to defendant. 

3. Whether the judgment entered below is consistent with the 

holding in In re Brooks because the judgment explicitly states that 

"under no circumstances shall the total term of confinement plus 

the term of community custody actually served exceed the 

statutory maximum for each offense." 

B. STATEMENT OF THE CASE. 

1. Procedure 

On September 10,2009, the Pierce County Prosecutor's Office 

charged MICHAEL WAYNE JONES, hereinafter "defendant" with one 

count of unlawful possession of a firearm in the first degree in Pierce 

County Cause No. 09-1-04080-1. CP 1. On March 24,2010, the State 
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amended the information to include a second count of unlawful possession 

of a firearm in the first degree and a charge of unlawful possession of a 

controlled substance with intent to deliver. CP 15-16. 

Trial commenced on May l3, 2010, before the Honorable 

Frederick Fleming. After hearing all the evidence, the jury returned a 

verdict finding defendant guilty of two counts of unlawful possession of a 

firearm in the first degree. CP 88, 89; RP 282-283. The jury found 

defendant not guilty of unlawful possession of a controlled substance with 

intent to deliver but guilty of the lesser included offense of unlawful 

possession of a controlled substance. CP 90; RP 283. The jury returned 

two special verdicts finding that defendant was armed with a firearm 

during the commission of the crime of unlawful possession of a controlled 

substance. CP 106, 107; RP 283. 

The court sentenced defendant to a standard range sentence of 102 

months confinement plus 18 months for the enhancement for Count I, 102 

months confinement for Count II to run concurrent with the sentence for 

Count I, and 60 months confinement for Count III to run concurrent with 

the sentence for Counts I and II. CP 111-124; RP 289. Defendant was 

also sentenced to 12 months of community custody for Count III. CP 111-

124; RP 300. Defendant filed a timely notice of appeal from entry of this 

judgment. CP 129. 
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2. Facts 

On September 9,2009, Deputy James Oetting, with the Pierce 

County Sherif:fs Department, was driving northbound on Canyon road 

when a silver four-door sedan caught his attention. RP 90-92. The car 

matched the description of a car that had been involved in several recent 

armed robberies. RP 92. The driver, who was defendant, and the female 

passenger were consistent with the description of the suspected armed 

robbers. RP 92. 

The car was exiting a parking lot when Deputy Oetting drove by. 

Deputy Oetting noticed when defendant saw him looking at the car, 

defendant backed the car up and parked in the parking lot instead of 

leaving. RP 93. Deputy Oetting thought this was unusual behavior so he 

drove around the block and returned to the parking lot. Id. When Deputy 

Oetting arrived back at the parking lot, defendant's car was parked in a 

stall and defendant and the passenger were outside of the car smoking 

cigarettes. Id. 

Defendant identified himself and Deputy Oetting confirmed 

defendant's identity. RP 94. Deputy Oetting explained that defendant's 

car looked like a car involved in several recent robberies and asked ifhe 

could speak with defendant. Id. Defendant agreed to speak with Deputy 

Oetting. /d. 
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Deputy Oetting went to his vehicle to run the defendant and the 

passenger's names though LESA records. RP 95. The records check 

confirmed that defendant is a convicted felon. While Deputy Oetting was 

in his vehicle, defendant rolled up the windows to his car. RP 95. Deputy 

Oetting thought this was strange behavior so he tried to look through the 

passenger window of defendant's car but the tint on the window was too 

dark to see inside. RP 96. Deputy Oetting then looked through the 

windshield of the car and saw two open beer cans on the passenger side 

floorboard in the car. RP 96, 110. When Deputy Oetting asked defendant 

about the beer cans, defendant claimed they weren't his. RP 96. 

Defendant had told Deputy Oetting that defendant locked the keys 

in the car but when Deputy Oetting mentioned the beer cans, defendant 

opened the car door and removed the cans. RP 97. Contrary to what 

defendant had said, the car had been unlocked. Id. 

Deputy Seth Huber, with the Pierce County Sheriffs Department 

arrived to assist Deputy Oetting. RP 112-114. When Deputy Huber 

arrived, he and Deputy Oetting looked through the windshield again and 

this time discovered a black semiautomatic pistol on the floorboard 

sticking out under the driver's seat. RP 97, 117. 

At that point, Deputy Oetting placed defendant under arrest for 

felon in possession of a firearm. RP 99. Deputy Oetting advised 
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defendant of his Miranda] rights and defendant agreed to waive those 

rights. RP 100. Deputy Oetting asked defendant if the gun was real and 

defendant said that he was relatively sure it was a real gun. Id. 

At that time, defendant claimed the gun wasn't his but admitted 

that he knew the gun was in the car. RP 101. Defendant said that he knew 

the situation looked bad because he was a convicted felon and wasn't 

supposed to be around firearms. Id. 

Deputy Oetting had the car impounded so a search warrant could 

be issued. RP 101. Deputy Oetting did a registration check on the car and 

found that there was a report of sale three weeks prior but Deputy Oetting 

was not able to confirm who the current owner was. RP 103. 

On September 11, 2009, Detectives James Loeffelholz and Lynelle 

Anderson, from the Pierce County Sheriff s Department executed a search 

warrant on defendant's car. RP 120-123, 164. When searching the car, 

Detective Loeffelholz discovered a nine millimeter semiautomatic 

handgun on the driver's side floorboard of the car. RP 139, 191. At trial, 

Detective Loeffelholz testified that someone sitting in the driver's seat 

would have been able to easily pick up the gun and immediately take 

control of it. RP 140. 

I Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 
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During the search, Detective Loeffelholz and Anderson also 

discovered a stuffed animal in the engine compartment of the car. RP 141, 

192. Inside the stuffed animal was a .22 caliber semiautomatic handgun. 

!d. Inside the trunk of the car, was a lockbox, a black zippered pouch, and 

a handgun magazine that appeared to be identical to the magazine 

removed from the nine millimeter handgun found under the driver's seat. 

RP 141-142, 191. A substance that appeared to be methamphetamine was 

also found inside the lockbox. RP 142-143. 

Detective Loeffelholz petitioned for an addendum to the search 

warrant. RP 192. After obtaining the addendum, Detective Anderson and 

Forensic Officer Steve Mell returned to conduct a second search of the 

car. RP 192-193. 

During the search, Detective Anderson discovered a scale and an 

Altoids tin with a baggie of white crystal powder in the lockbox. RP 194. 

Also inside the lock box was a piece of glass commonly used to smoke 

methamphetamine. RP 196. 

Inside the black pouch in the trunk, there were multiple bags of a 

white crystal substance. RP 198. A key was found under the floor mat on 

the passenger's side of the car but Detective Anderson was unable to 

match the key to the lockbox because the lockbox had been damaged 

when Detective Loeffelholz pried the box open. RP 198-199. Also found 

in the car was a photograph of defendant. RP 199-200. 
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At trial, Jane Boysen, a Forensic Scientist with the Washington 

State Crime Laboratory, testified that she analyzed the substances found in 

the trunk of defendant's car. RP 170, 174. One of the substances was 

confirmed to be methamphetamine. RP 177. The other substance was 

determined to be methylsulfonylmethane, which is a common cutting 

agent for methamphetamine. RP 172, 177. 

Forensic Officer Steve Mell testified at trial that he tried to lift 

fingerprints off of the handguns found in defendant's car but was unable to 

recover any identifiable fingerprints. RP 207,212-213. Officer Mell 

confirmed that both handguns were in operable condition and capable of 

firing a projectile. RP 213-214. The State and the defense stipulated that 

defendant had been previously convicted of a serious offense. RP 218-

219. 
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C. ARGUMENT. 

1. DEFENDANT DID NOT OBJECT TO THE 
SPECIAL VERDICT INSTRUCTION AT TRIAL 
AND THEREFORE HAS FAILED TO 
PRESERVE THIS ISSUE ON APPEAL. EVEN IF 
DEFENDANT HAD PRESERVED THIS ISSUE, 
ANY ERROR IS HARMLESS BECAUSE 
ABSENT SUCH ERROR, THE VERDICT 
WOULD HAVE BEEN THE SAME. 

a. Defendant did not object to the special 
verdict instruction at trial and therefore did 
not preserve this issue for appeal. 

CrR 6.15 requires a party objecting to the giving or refusal of an 

instruction to state the reason for the objection. The purpose of this rule is 

to afford the trial court an opportunity to correct any error. State v. 

Colwash, 88 Wn.2d 468, 470,564 P.2d 781 (1977). Consequently, it is 

the duty of trial counsel to alert the court to his position and obtain a 

ruling before the matter will be considered on appeal. State v. Rahier, 37 

Wn. App. 571,575,681 P.2d 1299 (1984), citing State v. Jackson, 70 

Wn.2d 498, 424 P.2d 313 (1967). Only those exceptions to instructions 

that are sufficiently particular to call the court's attention to the claimed 

error will be considered on appeal. State v. Harris, 62 Wn.2d 858, 872-3, 

385 P.2d 18 (1963). The Court of Appeals will not consider an issue 

raised for the first time on appeal unless it involves a manifest error 

affecting a constitutional right. RAP 2.5(a); See State v. Brewer, 148 Wn. 

App. 666, 673, 205 P.3d 900 (2009) . 
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The State agrees that the decision in State v. Bashaw, 169 Wn.2d 

133,234 P.3d 195 (2010) is the controlling law on the challenged special 

verdict instruction, number 24, in this case. However, the rule adopted in 

Bashaw is not constitutional. Bashaw, 169 Wn.2d at 146 n. 7. Rather, it 

is a common law rule. Id. As such, this challenge cannot be raised for the 

first time on appeal. In order to challenge this instruction, it must have 

been objected to below. In the instant case, no objection to this jury 

instruction was raised. There is no ruling from the trial court to be 

considered on appeal. As such, this court should decline to address 

defendant's challenge to the special verdict instruction as it is not of a 

constitutional nature and is raised for the first time on appeal. 

b. Even if defendant had preserved this issue 
for appeal, any error was harmless. 

Jury instructions are proper where, read together, they correctly 

inform the jury of the applicable law, do not mislead the jury and, allow 

both parties to argue their theories of the case. State v. Dana, 73 Wn.2d 

533,537,439 p.2d 403 (1968). Claimed errors oflaw in a jury instruction 

are reviewed de novo. In re Hegney, 138 Wn.App. 511,521 158 P.3d 

1193 (2007). Errors injury instructions are subject to harmless error 

analysis. State v. Brown, 147 Wn.2d 330,341,58 P.3d 889 (2002). An 

error is harmless if the court concludes beyond a reasonable doubt that the 
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jury verdict would have been the same absent the error. State v. Bashaw, 

169 Wn.2d 133, citing State v. Brown, 147 Wn.2d at 341. 

Defendant argues that the court improperly instructed the jury on 

the special verdict forms. The special verdict instruction states in relevant 

part: 

If you find the defendant guilty of this crime, you will then 
use the respective special verdict forms and fill in the blank 
with the answer "yes" or "no" according to the decision you 
reach. In order to answer the special verdict forms "yes," 
you must unanimously be satisfied beyond a reasonable 
doubt that "yes" is the correct answer. If you unanimously 
have a reasonable doubt as to this question, you must 
answer "no." 

CP 59-87; Jury Instruction 24. 

The State concedes that under current case law, the jury instruction 

regarding the special verdict was an incorrect statement of the law. See 

State v. Bashaw, 169 Wn.2d 133. However, the error was harmless 

because absent the error, the verdict would have been the same. 

In the present case, the jury found defendant guilty of two counts 

of unlawful possession of a firearm and guilty of possession of a 

controlled substance. CP 88, 89, 90; RP 282-283. The jury was instructed 

that 

For purposes of a special verdict, the State must prove 
beyond a reasonable doubt that the defendant was armed 
with a firearm at the time of the commission of the crime in 
Count III. 
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A person is armed with a firearm if, at the time of the 
commission of the crime, the firearm is easily accessible 
and readily available for offensive or defensive use. The 
State must prove beyond a reasonable doubt that there was 
a connection between the firearm and the defendant or an 
accomplice. The State must also prove beyond a 
reasonable doubt that there was a connection between the 
firearm and the crime. In determining whether these 
connections existed, you should consider, among other 
factors, the nature of the crime and the circumstances 
surrounding the commission of the crime, including the 
location of the weapon at the time of the crime. 

If one participant in a crime is armed with a firearm, all 
accomplices to that participant are deemed to be so armed, 
even if only one firearm is involved. 

A "firearm" is a weapon or device from which a projectile 
may be fired by an explosive such as gunpowder. 

CP 59-87; Jury Instruction 25. The jury found defendant guilty of two 

counts of possession of a firearm. The special verdict form required the 

jury to find, beyond a reasonable doubt, that defendant was armed with a 

firearm during the commission of Count III which was for possession of a 

controlled substance. Even ifthe jury had been properly instructed that it 

did not need to be unanimous to answer "no" on the special verdict form, 

the verdict would have been the same. 

The jury found that defendant was guilty beyond a reasonable 

doubt of two counts of unlawful possession of a firearm. The possession 

of the controlled substance charge carne out of the same events as the 

possession of the firearm charges. In order to find defendant guilty of 

unlawful possession of a firearm, the jury had to find that defendant was 
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anned with a firearm. The jury could not have found defendant guilty of 

the crime of possession of a fireann without a fireann. Since defendant 

possessed the controlled substance in the same act as he possessed the 

fireanns, the jury had already found beyond a reasonable doubt that 

defendant was anned during the commission of all three crimes. 

Therefore, the erroneous instruction requiring a unanimous "no" for the 

special verdict form did not change the outcome of the verdict for any of 

the charges or for the fireann enhancements. 

Although it was error for the court to instruct the jury that it must 

be unanimous in its decision to answer "yes" or "no" on the special verdict 

forms, the error was harmless. 

2. DEFENDANT HAS FAILED TO MEET HIS 
BURDEN OF SHOWING BOTH DEFICIENT 
PERFORMANCE AND RESULTING 
PREJUDICE NECESSARY TO SUCCEED ON A 
CLAIM OF INEFFECTIVE ASSISTANCE OF 
COUNSEL. 

A defendant has the right to effective assistance of counsel under 

the Sixth Amendment to the United States Constitution, and Article I, 

Section 22 of the Washington Constitution. Strickland v. Washington, 

466 U.S. 668, 686,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. 

Hendrickson, 129 Wn.2d 61,77-78,917 P.2d 563 (1996). A defendant 

who raises a claim of ineffective assistance of counsel must show: (1) that 
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his or her attorney's perfonnance was deficient, and (2) that he or she was 

prejudiced by the deficiency. State v. Hendrickson, 129 Wn.2d at 77-78. 

Under the first prong, the appellate court will presume the 

defendant was properly represented. Jd. Under the second prong, the 

defendant must show that there is a reasonable probability that, but for 

counsel's errors, the result of the trial would have been different. State v. 

McFarland, 127 Wn.2d 322,337,899 P.2d 1251 (1995); State v. 

Thomas, 109 Wn.2d 222, 226,743 P.2d 816 (1987). 

In order to prevail on a claim of ineffective assistance of counsel, 

both prongs of the test must be met. State v. McNeal, 145 Wn.2d 352, 

362,37 P.3d 280 (2002). If either part of the test is not satisfied, the 

inquiry need go no further. State v. Hendrickson, 129 Wn.2d at 77-78. 

Additionally, the reviewing court will defer to counsel's strategic decision 

when the decision falls within a wide range of professionally competent 

assistance. Strickland, 466 U.S. at 489 (internal citations omitted). If 

defense counsel's trial conduct can be characterized as legitimate trial 

strategy or tactics, it cannot fonn a basis for a claim of ineffective 

assistance of counsel. State v. Lord, 117 Wn.2d 829, 883, 822 P.2d 177 

(1991). "Rare are the situations in which the wide latitude counsel must 

have in making tactical decisions will be limited to anyone technique or 

approach." Harrington v. Richter, 131 S. Ct 770, 789, 178 L. Ed. 2d 624 

(2011). 
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There are "countless ways to provide effective assistance [of 

counsel] in any given case. Even the best criminal defense attorneys 

would not defend a particular client in the same way." Harrington v. 

Richter, 131 S. Ct. at 788-789. In determining whether trial counsel's 

perforn1ance was deficient, the actions of counsel are examined based on 

the entire record. State v. White, 81 Wn.2d 223,225,500 P.2d 964 

(1993), review denied, 123 Wn.2d 1004 (1994). Defendant must show, 

from the record as a whole, that defense counsel lacked a legitimate 

strategic reason to support his or her challenged conduct. State v. 

McFarland, 127 Wn.2d at 336. An appellate court is unlikely to find 

ineffective assistance on the basis of one alleged mistake. State v. 

Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988). 

Counsel's choice of whether or not to object at trial is a "classic 

example of trial tactics." State v. Madison, 53 Wn. App. 754, 763, 770 

P.2d 662, review denied, 113 Wn.2d 1002, 777 P.2d 1050 (1989). "Only 

in egregious circumstances, on testimony central to the State's case, will 

the failure to object constitute incompetence of counsel justifying 

reversal." Id., (citing Strickland v. Washington, 466 U.S. 668, State v. 

Ermert, 94 Wn.2d 839, 621 P.2d 121 (1980). Furthermore, in order to 

prevail on a claim of ineffective assistance of counsel for a failure to 

object at trial defendant must show that the objection would likely have 

been sustained. State v. Saunders, 91 Wn. App. 575, 578, 958 P.2d 364 

(1998). 

- 14 - Jones FTNAL brief doc 



When viewed in the context of the entire record, it cannot 

reasonably be claimed that defense counsel was ineffective. At trial, 

defense counsel zealously argued for a Knapsta£i motion to dismiss 

Counts II and III. RP 8. Defense counsel initially won that motion. RP 

31. On reconsideration, the Court denied defendant's Knapstad motion. 

RP 42. Defense counsel argued for the statements made by defendant to 

be excluded at trial. RP 61. Defense counsel cross examined the State's 

witnesses. See RP 53, 103, 118, 168, 182,203,216. Although the court 

denied the motion, defense counsel made a motion for a mistrial when he 

believed that there were improper references to the detective working for 

the gang unit. RP 126, 133, 136. 

Defense counsel made a half-time motion to dismiss the charge for 

the firearm found in the hood of the car and the items found in the trunk 

arguing that there was insufficient evidence to link defendant with those 

items. RP 222-223. Defense counsel also argued for the court to give 

defendant the low end of the standard range sentence. RP 296. 

Furthermore, defendant was acquitted of possession of a controlled 

substance with intent to deliver and instead found guilty of the lesser 

included offense of possession of a controlled substance. CP 90; RP 283. 

2 State v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986) 
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a. Unwitting possession instruction for firearm 
charges. 

Appellant claims that defense counsel's decision not to request an 

unwitting possession instruction amounts to ineffective assistance of 

counsel. Appellant's Brief, p. 9. However, that assertion is not supported 

by case law. 

The jury was instructed that in order to find defendant guilty of 

unlawful possession of a firearm in the first degree, each of the following 

elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 9th day of September, 2009, the 
defendant knowingly owned a firearm or had a firearm in 
his possession or control; 

(2) That the defendant had previously been convicted of a 
felony, which is a serious offense; and 

(3) That the ownership, or possession or control of the 
firearm occurred in the State of Washington. 

CP 59-87; Jury Instruction 6, 7. The first element the State needed to 

prove in order for the jury to find defendant guilty was that defendant 

knowingly possessed a firearm. Since the jury had to find that defendant 

knowingly possessed a firearm, an unwitting possession instruction was 

not necessary. Furthermore, case law holds requesting an unwitting 

possession instruction in an unlawful possession of a firearm case can 

constitute ineffective assistance of counsel because it shifts the burden 

from the State having to prove that defendant knowingly possessed a 
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firearm to the defense having to prove that defendant did not knowingly 

possess the firearm. 

InState v. Michael, 247 P.3d 842 (2011), an inventory search of 

the car the defendant was driving revealed a sawed-off shotgun and 

shotgun shells. Id. Inside the car, the police also found a bag of women's 

clothing, a purple hairbrush, and a pill bottle with the name Jennifer on it. 

Id. The defendant claimed that he borrowed the car from a woman named 

Jennifer Heaton and that he had no knowledge of the gun found inside the 

car. Id. At trial, the court was not asked and did not give an instruction on 

unwitting possession. Id. Defense counsel in that case argued that the 

defendant did not knowingly possess the gun and emphasized that the 

defendant did not own the car where the gun was found. Id. On appeal, 

the defendant claimed that his counsel was ineffective for failing to 

request an unwitting possession instruction. Id. 

The court of appeals found that counsel's failure to request such an 

instruction did not amount to ineffective assistance of counsel. Id. at 844. 

The court found that there is no pattern jury instruction for unwitting 

possession except in drug cases although the court recognized that the 

instruction could easily be changed to include firearms. Id. The court 

stated that "it falls on the defendant to prove the unwitting possession." 

Id., citing State v. Cleppe, 96 Wn.2d 373, 635 P.2d 435 (1981). 

The court went on to state that "[w]hile that is a useful defense in 

drug cases, where the State has no obligation to prove an intent element, it 
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is not useful in this context. By taking on the obligation to prove 

unwitting possession, a defense attorney would essentially relieve the 

State of its obligation to prove knowing possession beyond a reasonable 

doubt by undertaking the burden of proving the contrary by a 

preponderance of the evidence. There may be a rare case where defense 

would legitimately want to do that, but in most instances it would likely 

constitute ineffective assistance to even attempt to do so." Id. 

The court further stated that ineffective assistance of counsel has 

been found in cases where defense successfully requested an unwitting 

possession instruction in firearm prosecutions. /d. citing State v. Carter, 

127 Wn. App. 713, 112 P.3d 561 (2005). 

Just as in Michael, if defense counsel had requested an unwitting 

possession instruction in the present case, it would have effectively 

relieved the State's burden to prove beyond a reasonable doubt that 

defendant knowingly possessed the firearms. 

b. Unwitting possession instruction for drug 
charge. 

A defendant is not entitled to an unwitting possession instruction 

unless the evidence presented at trial is sufficient to permit a reasonable 

juror to find, by a preponderance of the evidence, that the defendant 

unwittingly possessed the contraband. State v. Buford, 93 Wn. App. 149, 

152, 967 P .2d 548 (1998). 
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In the present case, defense counsel did not request an unwitting 

possession instruction on the possession of methamphetamine charge. 

Based upon the evidence in this case, even if defense counsel had 

requested such an instruction, it is unlikely that the court would have 

given the instruction as it was unsupported by any evidence. 

At trial, the evidence proved that defendant was driving the vehicle 

in which the firearms and methamphetamine were found. RP 92, 97, 117, 

141, 192, 142-143. Defendant admitted to Deputy Oetting that he knew 

that the 9-millimeter handgun was in the car. RP 101. In the trunk of the 

car, Detective Loeffelholz found a magazine clip that was identical to the 

clip found in the 9-millimeter handgun. RP 141-142, 192. The 

methamphetamine was also found in the trunk. RP 142-143. Defendant 

knew about the gun under the driver's seat (which is where defendant had 

been sitting) and a magazine clip that matched that gun was found with the 

methamphetamine in the trunk. The logical conclusion is that since 

defendant knew about the gun, he also knew about the magazine clip and 

the methanlphetamine. 

Defendant did not present any evidence that his possession of the 

drugs was unwitting. Defendant did not testify and did not call any 

witnesses to testify that he was unaware the methamphetamine was in the 

trunk of the car. Therefore defendant not meet the burden of proving by a 

preponderance of the evidence that an unwitting possession instruction 

should be given. 

·19 - Jones FINAL brief.doc 



Defendant relies on State v. George, 146 Wn. App. 906, 193 P .3d 

693 (2008) to support his claim that defense counsel's decision not to 

request an unwitting possession instruction amounts to ineffective 

assistance of counsel. Appellant's Brief, p. 9. However, defendant's 

reliance on that case is misplaced. 

In State v. George, the trial court refused to give an unwitting 

possession instruction unless the defendant testified at trial. Id. This was 

despite the fact that the police testimony presented at trial established that 

the defendant denied knowledge of the drugs in the vehicle, denied 

ownership of the pipe, the defendant was not driving the vehicle, did not 

own the vehicle, and the vehicle's owner was in the front passenger seat. 

Id. at 915. The court in that case found that the police officer's testimony 

supported the unwitting possession instruction and that the court erred by 

concluding that the defendant had to testify in order to have the jury 

instructed on unwitting possession. Id. 

In the present case, defendant was driving the car in which the 

methamphetamine was found. RP 92,97, 142-143. Defendant admitted 

that he knew the 9-millimeter gun was in the car and a clip that matched 

that gun was found in the trunk with the methamphetamine. Defendant 

did not establish by a preponderance of the evidence that he was entitled 

to an unwitting possession instruction. 

Defense counsel is not required to request a jury instruction that is 

meritless. Defendant has failed to prove that if defense counsel had 
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requested an unwitting possession instruction that the court would have 

given such an instruction. Since the unwitting possession instruction was 

not supported by the evidence, defense counsel's decision not to request 

such an instruction does not amount to ineffective assistance of counsel. 

c. Instruction to decide each count separately. 

Jury instructions are sufficient if, when taken together, they allow 

the parties to argue their theories of the case, are not misleading, and 

accurately inform the jury of the applicable law. State v. Bradford, 60 

Wn. App. 857, 808 P.2d 174 (1991), citing Gammon v. Clark Equipment 

Co., 104 Wn.2d 613, 707 P.2d 685 (1985). When evidence of other 

crimes is limited or not admissible, the primary concern is whether the 

jury can reasonably be expected to compartmentalize the evidence so that 

evidence of one crime does not taint the jury's consideration of another 

crime. State v. By throw, 114 Wn.2d 713, 720-721, 790 P.2d 154 (1990). 

In the present case, neither defense counsel nor the prosecution 

proposed WPIC 3.01 3• However, even without WPIC 3.01, the jury 

instructions taken as a whole properly instructed the jury that it must find 

that the State had proved each element of each charged beyond a 

reasonable doubt in order to find defendant guilty of that charge. 

3 A separate crime is charged in each count. You must decide each count separately. 
Your verdict on one count should not control your verdict on any other count. WPIC 
3.01. 
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The jury was instructed that in order to find defendant guilty of 

unlawful possession of a firearm (9mm Semi-Automatic) in the first 

degree, each of the following elements of the crime must be proved 

beyond a reasonable doubt: 

(1) That on or about the 9th day of September, 2009, the 
defendant knowingly owned a firearm (9mm Semi­
Automatic) or had a firearm (9mm Semi-Automatic) in his 
possession or control; 

(2) That the defendant had previously been convicted of a 
felony, which is a serious offense; and 

(3) That the ownership, or possession or control of the 
firearm occurred in the State of Washington. 

CP 59-87; Jury Instruction 6. The jury was instructed that in order to find 

defendant guilty of unlawful possession of a firearm (.22 Caliber Semi-

Automatic) in the first degree, each of the following elements of the crime 

must be proved beyond a reasonable doubt: 

(1) That on or about the 9th day of September, 2009, the 
defendant knowingly owned a firearm (.22 Caliber Semi­
Automatic) or had a firearm (.22 Caliber Semi-Automatic) 
in his possession or control; 

(2) That the defendant had previously been convicted of a 
felony, which is a serious offense; and 

(3) That the ownership, or possession or control of the 
firearm occurred in the State of Washington. 

CP 59-87; Jury Instruction 7. The jury was instructed that in order to find 

defendant guilty of possession of a controlled substance with intent to 
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deliver, each of the following elements must be proved beyond a 

reasonable doubt: 

(1) That on or about the 9th day of September, 2009, the 
defendant possessed a controlled substance; 

(2) That the defendant possessed the substance with the 
intent to deliver a controlled substance; and 

(3) That the acts occurred in the State of Washington. 

CP 59-87; Jury Instruction 14. The jury was also instructed that 

"defendant has entered a plea of not guilty. That plea puts in issue every 

element of each crime charged. The State is the plaintiff and has the 

burden of proving each element of each crime beyond a reasonable 

doubt." CP 59-87; See Jury Instruction 3 (emphasis added). 

The jury instructions properly informed the jury that it must find 

that the State has proven each element of each crime charged beyond a 

reasonable doubt in order to find defendant guilty of that crime. 

Additionally, the jury found defendant not guilty of possession of a 

controlled substance with the intent to deliver but guilty of the lesser 

included offense. This shows that the jury held the State to its burden of 

proving each crime beyond a reasonable doubt. 

Defendant relies on State v. Bradford, 60 Wn. App. 857, to 

support his claim that the jury should have been instructed to consider 

each charge separately. Appellant's Brief, p. 13-14. However, the 
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holding in Bradford supports the State's contention that the jury 

instructions, taken as a whole, properly instructed the jury on the law. 

In State v. Bradford, the defendant was charged with possession of 

a controlled substance and possession of a controlled substance with intent 

to deliver. State v. Bradford, 60 Wn. App. 857. The charges occurred 

from two separate searches of the defendant's house that occurred on 

different days and under different circumstances. Id. Prior to trial, 

defense counsel unsuccessfully moved to sever the counts. Id. At trial, 

the jury was instructed to consider each count separately. Id. The jury 

submitted a question to the court asking if the jury could consider 

knowledge gained from one count when deliberating on the other count. 

Id. at 860. The court responded that "[t]he jury is free to determine the 

use to which it will put evidence presented during trial." Id. On appeal, 

the defendant argued that the court's response to the jury question 

contradicted the jury instruction to consider each count separately. Id. at 

861. The court of appeals rej ected the defendant's argument and found 

that there was evidence indicating dominion and control that was 

admissible on both counts. Id. 

The present case is similar to the Bradford case. The evidence 

presented at trial established that defendant had dominion and control over 

the car in which both firearms and the methamphetamine were found. 

Defendant admitted that he knew about the 9-millimeter handgun found 

under the driver's seat which leads to the inference that he also knew 
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about the matching magazine clip that was found with the 

methamphetamine in the trunk of defendant's car. This evidence was 

admissible to prove all three charges against defendant. 

Furthermore, the "to convict" instructions properly informed the 

jury that it must find each of the elements of each crime proven beyond a 

reasonable doubt. Therefore, even if defense counsel should have 

requested an instruction to consider each count separately, the outcomes of 

the trial would not have changed. 

CP 59-87; Jury Instruction 6. When viewing the record in its 

entirety, defendant has failed to prove that defense counsel's performance 

was both deficient and prejudiced defendant. 

3. THE JUDGMENT ENTERED BELOW IS 
CONSISTENT WITH THE HOLDING IN IN RE 
BROOKS BECAUSE THE JUDGMENT 
EXPLICITL Y STATES THAT THE TOTAL 
TERM OF CONFINEMENT AND COMMUNITY 
CUSTODY SHALL NOT EXCEED THE 
STATUTORY MAXIMUM. 

When a defendant's sentence includes both confinement and 

community custody, "a court may not impose a sentence providing for a 

term of confinement or community supervision, community placement, or 

community custody which exceeds the statutory maximum for the crime." 

RCW 9.94A.505(5). When a sentence exceeds the statutory maximunl 

due to a combination of confinement and community custody, the court 

must include language that states explicitly on the judgment and sentence 
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that "the total term of incarceration and community custody cannot exceed 

the maximum." In re Brooks, 166 Wn.2d 664, 673, 211 P.3d 1023 

(2009); State v. Sloan, 121 Wn. App. 220,224,87 P.3d 1214 (2004). 

In the present case, defendant was sentenced to 60 months 

confinement and 12 months community custody for his conviction for 

unlawful possession ofa controlled substance. CP 111-124. Although 

defendant was sentenced to the statutory maximum plus community 

custody, the judgment and sentence explicitly states that "under no 

circumstances shall the total term of confinement plus the term of 

community custody actually served exceed the statutory maximum for 

each offense." CP 111-124.4 

Since the judgment states the proper language as indicated in In re 

Brooks, the judgment is proper. See Brooks, 166 Wn.2d at 673 

4 The judgment and sentenced is attached as Appendix A. 
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D. CONCLUSION. 

For the above reasons, the State respectfully requests the court 

affirm defendant's conviction and sentence below. 

DATED: April 20, 2011 

MARK LINDQUIST 
Pierce County 
Prosecuting Attorney 

Karen Judy 
Rule 9 Intern 
ID#9117677 

Certificate of Service: ~ 
The undersigned certifies that on this day she delivered b .S. mai· r 
ABC-LMI delivery to the attorney of record for the appellant an appellant 
c/o his attorney true and correct copies of the document to which this certificate 
is attached. This statement is certified to be true and correct under penalty of 
perjury of the laws of the State of Washington. Signed at Tacoma, Washington, 

Al,., f \ I. ~"') J?C~ 00 ~d're ~ .. "~ 
.. ~ 'gnature 
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APPENDIX "A" 

Judgment and Sentence 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plainti ff, CAUSE NO; 09-1-04080-1 MAY 28 2010J 
vs. 

MICHAEL WAYNE JONES, WARRANT OF COMMITMENT 
I) 0 Cwnty Jail 
2) IKA Dept of corrections 

Defendant 3) 0 OthS" Custody , 

fA Ii 

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WHEREAS, Judgment has been proncunced against the defendant. in the Supenoc coort. of the State of 
Washington fa" the County of Pietoce, that the defendant be punished as specified in the Judgment and 
SentelcdOrda- Modi fying/Revcking ProbaticnlCanmunity Sup~ision, 8 full and correct copy of which is 
atiauu:d h€!"t'tQ 

[ 1 1. yOU, THE DIRECTOR. ARE COMMANDED to receive the defendant fa" 
d_ficatioo, CMfinernfnt and plaCEment as ordered in the Judgmem and Sl!Otence. 
(Sentence of ccnfim:ment in Picroe County Jail). 

YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to 
the propc- officers of the Department of COlTcctions; and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to reCeive the defendant fcc classification, coofinement and 
plaCEment as <rda-ed in the Judgment and SentEnce. (Sentooce of confm6'nent in 
Departrnent of Corrections rustody) . 

WARRANT OF 
COMMITMENT ·1 

Ofti~ of Prosecutlng AlInm<J 
9.10 T8('OIII8 A,'enue S. Room 946 
TarOlQa, Washington 98402·2171 
1eh!phOPe: (2$3) 798·7400 
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{ 1 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant fer 
cltlssificati<:n, caUincment and pIl:lcenent as a"dc:rcd in the Judgment and Sentence. 
(Sentmc~ of ccnfjoMlent cr placement!1.f!: rove-ed by SectiooB 1 and 2 sbOPe), 

Dated: 5 -l~·l»If) 

CERTIFIED COpy DELI~FF 

ri&~ 2 8 2R}~vW . 

STATE OF WASffiNGTON 

County of Pi8'Ce 

I, Kevin Stock. Clerk of the above entitled 
Coort.. do hereby certify that this fcregojng 
instnunmt is a true and cared copy of the 
criginal now on file in my office. 
IN WITNESS WHEREOF, I hereunto sa my 
hand and the Seal of Said Court this 
_day of ____ ---J __ _ 

KEVIN STOCK, Cleric 
By:, _________ Deputy 

cae 

WARRANTOP 
COMMITMENT *,,2-

[!J" ERK . . 

':-' ,:" ~:~p~~~) 
By; ____ ~.~~~~·~.~l~~-~----

_DEPUTY CLERK', 

Oftict, or ProsetulinlC ""orn.,. 
930 TIK'OQIII A"mue S, Room 946 
Tacoma. W .. -hinlCtun 98402.2171 
Tdepboft: (253) 798.7400 
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FilED 
DEPT 7 

IN OPEN COURT 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

VB. 

MICHAEL WAYNE JONES 

SID; WA17346849 
DOB: 11101m 

Plaint.i ff. CAUSE NO. 09-1-04080-1 
MAY 2 8 20'10) 

~GMENT AND SENTENCE (FJS) 
PriSttl [J RCW 9.94A 712Prison ConftnmtEnt 

( Jai lOne Year cr Las 
Defendant. [J First-Time Offender 

[ ) Special Sexual Offender sentencing All.-emotive 
[ ] Special Drug Offender Sentencing Altemative 
[ ) Breaking The Cycle (BTC) 

[ J Clerk'. Action Required, para 4.5 
(SDOSA),4.7 and 4.8 (SSOSA) 4.15.2, 5.3, 5.6 
BlJd5.8 

T. HEARING 

J.1 A sentencing hearing was held and the defjdant, the defendant's Jawyer and the (deputy) prosecuting 
attorney wen: present. 

II. FINDINGS 

There being no reasoo why judgment shruld not be pralOtUlced, the c<Ut FINDS: 

2. 1 CURRENT OFFENSE(S); The defendant was found guilty 00 $:'.20- 2() 10 
by f ) plea [ X J jUly-verdict [ J bench trial of: 

COUNT CRIME RCW ENHA'HCEMEN DATE 0; 
'TTYPE* CRIME 

I UPFAI(~ 9.41. 01 C(12) 09/00/09 
II UPFA I (00066) 9.41.01C(12) 00/09/09 
III UPCS (173M) 69.50.401 (1 )(2)(b) FA W/W/09 

METH, SCHED n 9.94A 310/9. 94A 510 
9.94A. 37019. 94A 530 

I'HCIDEHTNO. 

092S21368 PCSO 
092S21368PCSO 
09.25 2] 368 peso 

• (F) Firearm, (0) Other deadly weapoos, (II) VUCSA In a prOCed.ed zone, (llIi) Ven Han, See RCW 46.6] .520, 
(JP) Juvenile present, (3M) Sexual Mct:ivatioo, (SCF) Sexual Conduct with a Child f<X' 8 Fee. See RCW 
9.94A. 533(8). (If the crime is a dnlS offenSle, include the type of dr\1g in the 8ecood column.) 

as charged in the AMENDED Infcrnmtial 

JUDGMENT MID SENTENCE (JS") 
(Fe1ooy) (7/20C1l) Page 1 of 11 

Offin, of I>rmecullnR Altorney 
9341 Tacoll1a A 'rnue S. Room 946 
Taw ...... W ... ,hlnlliun 9!1402·2171 
T~lrphont: (253) 7!111-7400 
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[ ] A special verdict/finding fcruse of firearm wasretumed 00 Cwnt(s) RCW 9. 94A.602, 
9.94AS33. 

[X] The court finds that the off61der has a memical dependency that. has cootribut.ed to the offcnse(s}. 
R.CW 9.94A. 6(11. 

[ ) Current offenses encanpassing the same criminal conduct and counting as one aime in determining 
lheoffmder scxre are (RCW 9.94A589): 

[ ] Other current cawictioos listed under diffa-ent cause numbcn used in calculating the offenda- scere 
rare (list offense and cause number): 

2.1 CRIMINAL HISTORY (RCW 9,94A,:ilS); 

1 
2 
3 
4 
:5 
6 
7 
8 
9 
10 
11 

CRIME DATE OF SENTENCING DATE OF AsV. TYPE 
SENTENCE COURT CRIME ADULT OF 

(C~1llty & State) JOY CRIME 
CONSPUDCS 02104198 PIERCE, WA 121r:!3197 A NY 
pcp 1 m/lll98 PIERCE, WA rnl2l198 A NY 
PCP 2 02100/99 PIERCE, WA 00/25/98 A NY 
UPCSAMPHET 02108199 PIERCE, WA 09/25/98 A NV 
P3P2 fJZ/OO/99 PIERCE, WA 12130198 A NY 
CHlLDMOL3 O6IrnJOO PIERCE, WA 12117199 A NY 
ATTTOELUDE 12129/00 PIERCE, WA' 1111.9/00 A NY 
ASLT3 1'1/29/00 PIERCE, WA 11129/00 A NY 
UPFA2 12129/00 PIERCE, WA 11129/03 A NY 
FTRASO 0113<Ym PIERCE, WA 12128106 A NY 
CURR1!:NT CURRENT PIERCE, WA 09/09/09 A 

[ ] The c~ut finds that the following pria- cooyidioos are ooe offense fer purposes of detenniningthe 
offende- SCCl"e (RCW 9. 94A515): 

2.3 SENTENCING DATA: 

COUNT OFFtNOER SERIOUSNBS'S ~ANDARD RANCE PLUS TOTAL~ANDARO MAXIMUM 
NO. SCORE LEVEL ~ot induq cnbmc=~ ENHANCEMfMTS RANGE TERM 

~nd"'<ing mJuru:aa~ 

I 12 VII 87+ to 116 Mooths Nooe 87+to 116 Months 10 Years 
II 12 VII 87+ tQ 116 Mooths None 87+ to 116 Mooths 10 Years 
ill 12 III S 1+ to 60 Months FA 69+ to 78 Months 5 Years 

2.4 ( I EXCEPfION AL SENTENCE. Sub stantial and ccmpelling reasoos exist whim justi fy an 
excEptimal sentence: 

( I within [ J below the ltandard range fa- Coont(s) ____ _ 

[ J abave the standard range fer Cwnt(s) . 
( ] The defendant and state stipulate that jultice is best served by impositioo of the exceptiooal sentence 

abCN e the standard range and the coort. finds the exceptional sentence furthtn and is coosilltent with 
the inta-esbJ of justice and the purp oses of the sentencing refa-m act. 

[ ) Aggrsvating facta'S were [ 1 stipulated by the defendant, [ ) foond by the coort aUe' the d~f~ndant 
waived jury trial, [ ] fOOlld by jury by special interrogatocy, 

Findings of fact and conc1usials of law are attached in Appendjx 2.4. [ ] Jury's special interrogatory is 
attached, The Prosecuting Attorney [ J did [ 1 did not reccrnmend a similar sentence. 

2.5 ABII.ITY TO PA Y LEGAL FINANCIAL OBLIGATIONS. The ccort. has coosidered the total amount 
QWinljJ. the defmd'lI put, p~t and future ability to pay legal financial obligatim8, including the 

JUDGMENT AND SENTENCE (18) 
(Felony) (7120fJ1) Page 2 of 11 

OfIIce or Prosn:uUng Anormy 
930 T_ Menu. S. Room ~ 
TIICIIIIUI. WusbiDgtoo 9II-*IZ·~171 
Telep/tone: (2.~J) 193-7400 
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defEf'ldant'1I financial resoorces and the likelihood that. the defendant's status will change. The crurt finds 
that the defendant has the ability oc likely future ability top&), the legal financial obligatioos imposed 
hEnlin. RCW 9.94A.753. 

( ] The following c:xtr8ocdin~ cirOJfll.lltances exist that make restitutioo inappl"Qpliate (J?CW 9,94A. 753): 

J The following extracir:iinary circumlt&nces exist that make paymrot of nonmandatay legal financial 
obligatioos inappropriate: 

2.6 Fa- violent offenses, most SEriCllS offEf'lses, cr armed offend6"S recanmended se"ltencing agreenents a­
plea Bw-ecments are [ } attached [ } lIB follows: N/A 

m. JUDGMENr 

3.1 The defendant is GUILTY of the Counts and Charges lilted in Paragraph 2.1. 

:3.2 ( J The court DISMISSES Cwnts ___ _ J The defEf'ldant is foond NOT GUlLTY of CoontJ! 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4,1 Defendant mall p~ to the Clerk of this COJrt: Qljm;e C'oumyCICJk, 9JO Tacoma An #110, T.com" WA 98402) 

JASSCODE 

S Rcstitutioo to: 

$ Reaitutioo to: 
(Name and Address--address may be withheld tlIld provided cmfidential1y to Clmt's Office), 

PCV 

DNA 

PUB 

$ 500.00 Crime Victim IIBsemmcnt 

s 
s 

100.00 DNADalabaseFee 

c./ao, ,0 Coort-Appointed AU.c:mey Fees and Defrose COIItB 

FRC $ 200.00 Criminal Filing Fee 

~ S _________ Fme 

CLF $ Crime Lab Fee { 1 deferred due to indigency 

CDFIDFA-DFZ $ Drug Investigation Fund fa' ____________ (agency) 

WFR $ WitJ1esS C costs 

OTHER LEGAL FINANCIAL OBLIGATIONS (llPecifybelow) 
S Other Cats fa'! _______________________ _ 

$ Othe' Costs fCC'! ________________________ _ 

S I~oo • .v TOTAL 

JUDGMENT AND SEN'TIDWE (.18) 
(FeJooy) (7/2007) Page 3 of 11 

0fIke or I'rooecutlng Atlorn~y 
93() T""oma Avenue S. Room !J46 
Taroma. Washington 98402-2171 
TdcpbolX: (253) 79\1.7400 
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[ ] The abcwe tc:tal does nct include all restitutien which may be set by later erder of the coort. An agreed 
reaitutioo a-der may be entered. RCW 9. 94A. 753. A restituticn hearing: 

[ J dlall be set by th e prosecutOl", 

[ ] issdleduled fa-__________ ~ ____________ ___' 

[ ] REf,'TITUfION. Order At1Ached 

[ ] The Department of Ccrrect.iau (DOC) a" clerk of the ccurt. shall immediately iwe 3 Notice of Payt"'Oll 
Deduct.icn. RCW 9.94A. 7602, RCW 9.94A. 700(8), 

(Xl All payments shall be made in aocordance with the policies of the clerk,.. ~encit1B immediately, 
unlC$s the roJrt. specifically sets fcrth the rate herein: Nct.lC$s than $ • Je'f"" tco per mooth 
canmencing. m£ C'o . RCW 9.94.760. If the court doc§Oot set the rate ha"ein, the 
defendant shaulf.epa"t to the c1a-k's office within 24 hours of the entry of the judgment and sentence to 
&Et up a payment plan. 

The defendant shall repa"t to the clerk of the coort a- as directed by the clerk of the cc:uttoprovide 
financial and other infamatiCll as requested RCW 9.94A 760(7)(b) 

[ ] COSTS OF lNCARCERA TION. In additioo to «her costs imposed herein, the court. finds that the 
defendant has 01" is likely to have the means to pay the costs of incarceraticn, and the defmdant is 
erdered to pay such costs at the statutcry rate. RCW 10.01. ]60. 

COLLECTION COSTS The defendant shall pay the coats of services to colled:.l.ll1paid legal financial 
obligat.ioos pa contract IX' statute. RCW 36. 18. 190, 9.94A. 780 and 19.16.500. 

INTEREST The financial obI igatioos imposed in this judgment shall bear interest frem the date of the 
judgment until payment in full, at the rate applicable lo civil judgments. RCW ) 0.82.090 

COSTS ON APPEAL.An award of costs en appeal against the defendant may be added to the total legal 
financial obligatioo8. RCW. ] 0.13. 160. 

4.1b ELECTRONIC MONITORING REIMBURSEMENT. The defendant is adered to reimblll'Se 
-:---:--_~::----:--:-'-' -:-(name of electronic monitaing agency) at -,-__________ ---J 

fOl" the cost of prEtrial electrmic mooila"ing in the amount. of $ ______ ---' 

4.2 [X] DNA TESTING. The defendant mall have a bloodlbiological sample drawn fa-purposes of DNA 
idmtificatim analysis and the defendant shall fully coq:lEf'af.e in the testing. The apprqlriate agency. the 
OOJIlty IX'DOC ... all be respoosible fer obtaining the sample pria- to the defendant's release fran 
ca1finant!lll RCW 43.43.754. 

[ ] HIV TESTING. The Health Department a- designee mall test and counsel the defendant rex' mv as 
socn as possible and the defendant mall fuJly cooperate in the testing. RCW 70.24.340. 

4.3 NO CONTACf 

The defmdanl shall not have contact with (name, DOB) including, but not 
limited lo, pc:n>ooal, verbal, telephonic, written a- contact. through a third party ('ex' yeonl (nl:i.lo 
ecceed the maximum statutay S8ltl!llce). 

[ 1 Dcmestic Violence No-Contact. Order, Antiharassment No-Contact Orda, a- SelQJal Assault Protectioo 
Order is filed with this Judgmmt and Sentence. 

4.4 OTHER: Property may have: been taken i!lto cu&tody in coojunctioo with this case. Property may be 
returned lothe rightful owner. Any claim forretum of such PIWerty must bemadewithin 90 daya AftU' 
90 days, if you do not make a claim, prcperty may be disposed of acca-ding to law. 
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4Aa BOND IS HEREBY EXONERATED 

4.5 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows: 

(a) CONFINEMENT RCW 9.94A.~89. Defffldant is Be'ltenced to the foil awing term of tcUl 
t:.'OOfinement in the custody of the Dcpa:rtmalt of Carections (DOC); 

I 0 2. months 00 Count _____ months 00 COllnt 

f 0.2 mooths on Count Jt months OIl Count 

~. • f(JC1'lthS CX'I Count 11i.. mooths 00 Count 
A !>pedal findinglverdict having bem entered as indicated in Sectim 2. I, the defendant is sentenced to the 

following additiooal term of total coofinemffll in the custody of the Dep&rtmfflt of CQ"I"eCtjC1'IS: 

_.LIB=-_ rmrllhll 00 Count No .:J!J:,==~-- _____ mwths CIl Count No 

____ mooths on Count No _____ months on Count No 

months on Count No ---- _____ mooths on COlUlt No 

SentEnce enhanC:e11e1'\ts in Pfunts _ shalJ run 
[ 1 coocurrent N conseOJtive to eadl <tber. 

Sffitence enhancenents in Counts shall be served 
}Q flat time [ ] subj~ to earned good time aedit 

Actual numb.,. of months of ~ confinement erda-ed is: I~o moaihsG~~ IS mor4hs J 
(Add mandr4~ firearm, deadly weapons, ~d sexual mOCivatioo enhancemfflt time to run coosecut.ively to flea+ 
other counts, see Bectim 2. 3, Sentencing Data, abOY'C:). +,,,,-,, ( 
f ] The confinement timE': on Coont(s) contain(s) II manciatcry minimum tenn of __ - __ 

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A.589, All counts Iilall be served 
ccocut'l"e'ltly, except fer the port.i~ of those coonts fer which there is a special finding of a fireann, ether 
deadly weapon. sewal mativatioo, 'VUCSA in a protected zcne, Cf" manufacture of methamphetamine with 
juvenile prellerit as set fcrth above at'Sedicn 2.:3, and excEPt fer the following COW'lts which snail· b e served 
CQ1secutively: \ 

\ 
\ 

The sentence herein Iil.all run coosecutively to a/l felony sentences in other cause numbers imposed pria- to 
the canmissim of the c:rime(s) being senten~. The se1tence he'ein shalJ run COOa.lITentJy with [elmy 
~t,=nce8 in <*hec cause numbers imposed after t:h~ commission of the crime(s) bt::lng sentenced except fer 
the [011 owing cause numbers. RCW 9. 94A S 89: __________________ _ 

Ccnfinement shall ccmmenC.:! irrnnediately unless otherwise 8€t forth he-e: __________ _ 
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(c) The defmdant shall rec-eive credit fcrtime BU'YedpriCf' to sentEncing if that confin6'Jlent. was solely 
under this cause number. RCW 9. 94A. 50S. The time served mall be canputed by thejail unless the 
credit fer time seved pria" to sentencing is specifically set fcrth by the coort: 10 1.1 ~ 

4G [ J COMMUNITY PLACKMENT (pre 7/1/00 offenses) is crdered as follows: 

Crunt ____ fa- ___ maUhs; 

Ccm1 _____ fer ___ nlooths; 

CQIJI1t fa- mooths; 

l~COMMUNITY CUSTODY is oNere<! as follows: 

Crunt 1If... fer B range frcrn; =-""" to It-
count fa: 8 range fran: to 

fer a range fran: to M~ 
----- -----

or fO(' the period of earned release aw arded pUlWant to RCW 9.94A.728(1) and (2), wbiche1fer is looger, 
and Itandard mandata}' COOditialS are ordered. [See RCW 9. 94A100 and. 70s fer ccrnmunity placement 
ortcnseswhid1 include smros violent offenses, secood degree assault, any aime against a person with a 
deadly weapon finding and chaptEr 69 . .50 a" 69 . .52 RCW offense not ~enced unde' RCW 9.94A. 660 
canmitted befere July 1,2000. SeeRCW 9.94A. TIS for canmunity custody range offc:nses, which 
include sex offenses not sentenced t.mder RCW 9. 94A 712 and violent offenses C(XMlited 00 er after July 
I, Woo. Cooununity wstody follows a term fer a sex offense -- RCW 9.94A Use paragraph 4.7 to impose 
canmunity cwtody following wak ethic camp.] 

On IX a~ July 1,2003, DOC shall rup~ise the defendant if DOC classifies the defendant in the A or B 
ri~ C&tesCf'ia; er, DOC classifies the defendant in the C cr D rildt catega'ies and at lealt cne of the 
followi 1 ; 

CW 9.94A.4I1 

While 011 community placement 01" cXXlllnunity custody, the defeldant shJlll~ (1) repOlt to and be available 
fer ariact with the assign~d canmunity ccrredioos officer as directed; (2) wen at DOC-approved 
educatiOl1, employment andla" ccmmunity reltiLutiOl'l (l!eI"yjce); (3) nd:ify DOC of any change in 
defendant's addn::rs or employment; (4) nd: CCllsume controlled rubstances except pursuant to lawfully 
illll.led prescriptioos:, (5) net unlawfully possess caUrolled substances while in canmunily rustody; (6) pay 
Wpervisioo fees as detmnined by DOC; (7) pcrfcrm affinnative ada necessary to mooita compliance with 
the OI-de"S of the ccurt. as requit"ed by DOC, and (8) fer sex offenses, submit to electronic mooitaing if 
imposed by DOC. The residence locatioo and living arrangemrnU! ore subject. to tbepricr approval of DOC 
while in community placement or COOlll'lU11ity cultody. Ccmmunity custody fer Selt offelders net 
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sentenced undEr RCW 9. 94A. 712 may be extS'lded fa" up to the statutCl'y maximum tenn of the sentence. 
Violatioo of ccmmuniLy aJItody impo8ed fO(' It lei( offcmc: may result in additia:181 oonfinement. 

~The defendant mall not COIlIIJffie any alcdlol. 

[XI Defendant 011 have no cootad with: \)CU) j;\e,1" s:wJ ~eltv~ 
[ ] Defendant mall nmain [ ] within [ ) ootside of a specified geographical bamdary, to wit: ___ _ 

l ) Defendant shall not reside in a canmunity protection zone (within 880 feet of the facilities or gramda 
of a public or pl"ivate school). CRCW 9. 94A. 030(8)) 

l ) The defendant shall participate in the following crime-related treatmS'lt or coonseling services: __ _ 

[ ~he dt!fendant shallundEJ'go an evaluaLial fer t1-eatment for [ 1 danestic violence 'l(1SUbatance abuse 

l 1 mental health ( 1 angCl" management and fully canply with all \"eCIXTUTIended treatmcnl 

[{tnle defendant shall ccmply with the following crime-related prdlibitiOO8: ________ _ 

C 

Other conditions may be oeed by the ca.rt er DOC during ccmmunity custody, or are set forth h8"t'!: 

[ ] Fer sentences imposed under RCW 9. 94A. 712, ethe" cooditions, including e1edrcnic mooitoring, may 
be imposed during canmunity rustody by the IndeUnninate Sc:nte.ncc: Review Board. or in an 
emergency by DOC. Emergency conditions imposed by DOC shall not renain in effect looger than 
St!V en waking days. 

PROVIDED: That under no ciralmstances shall the total tenn of confinenent plus the tem of COO'lI'IUlnity 
wstody actually sened exceed the st.atut.ay maximum fa- each offalse 

4.7 [ ] WORK ETmC CAMP. RCW9.94A.690, RCW72.09.410. The court finds that the defendant is 
eligible and is likely to qualify for waX ethic camp and the court recanmcnds that the defendant. sene the 
sentence at a 'III' ak ethic camp. Upon completioo of wak ethic camp, the defetldant shan be released on 
ccmmunity CUitody for any remaining time of total coofinement, subj ett to the a)nditions below. Violation 
of the conditims of cunmunity aJIItOdy may re!!Ult in a return to total coofinement fer the baJance of the 
defendant's remaining time of total catfinement. The conditions of canmunity rultody IIl"C stated above in 
SectiCC14.6. 

4.8 OFF LIMITS ORDER (known drug tl"affidcer) RCW 10.66. OW. The following 1Il"e8S are off limits to the 
defendant while undEr the auperviaioo of the Cwnty Jai I or Department of CaTeC1ims: _____ _ 
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V. NOTICES AND SIGNATURES 

5.1 COLLATERAL ATTACK ON JUDGMENT. Any pet.itioo or mttim fer co11at.c:n1 attadt 00 this 
Judgment and Sentence, including but not limited to any personal i'estraint petilial, state habeas corpus 
pet.itloo, m(tioo to va cal.ejudgment, mttioo to withdraw guilt.y plea, mttioo for new trial or mwoo to 
arrest judgmfflt, must be filed within ooe year of the final judgment in this matts', except as prtWided for in 
RCW 10. 73.100. RCW 10.73.090 . 

S.2 LENGnI OF SUPERVISION. Fer an offmse ccrnmitted prier to.fuly 1, 2000, the defmdant shall 
remain under the court'sjurisdictim and the supervision of the Department of CaTcdiCllS fa- a period up to 
10 years frem the date of IIEJllence or release frem confinement, whichever is \ooger, to assure payment of 
alllega1 financial obligatioos unless the a:urt extends the aiminal judgment. an additiooallO yellI1J. Fa- III'l 

offense canmitted 00 or after July 1, 2000, the court shallt'etain jurisdictioo eNe.· the ofrmder, for the 
P\lJllOBe of the offender's canpliance with payment of the legal financial obligatjoollt until the obligatioo is 
ccmplEtely satisfied, regardless of the st.at.uta'y maximwn for the crime. RCW 9.94A. 760 and RCW 
9.94A..50S. The clerk of the crurt is autha-ized to collect unpaid legal fmancial obligatiCllS at any time the 
oiTende-runains under the juri ldid.i 00 of the court for purposes ofhis or her legal financial Clbligatioos. 
RCW 9.94A.76((4) and RCW 9.94A.7S3(4). 

S.3 NOTI<"'E OF lNCOME-WITHHOLDING Ac:I'ION. If the court has noc ordEred an immediate notice 
of p8)'l"o11 deduct.ioo in Sectioo 4.1, you are notified that the Department. of CaTections or the clerk of the 
au1 may iSlIle a notice of payroll deductiat without tlCltice to yaJ if y<lU an! mere than 30 days pa6t due in 
moothly payments in an amount. equal to or grea1c:I' thlll'l the amQ.\J1t payable fa- ooe month. RCW 
9.94A. 7602.. Other incane-withholding adioo unde- RCW 9.94A may betaken withaJt further nctice. 
RCVl9.94A. 700 rna)' be taken withwt. furt.ha- nwce. RCW 9.94A. 7606. 

S.4 RESnrUTION HEARING. 

[ J Defendant waives any right to be present at any restitutioo hearing (sign initials); ____ ....: 

S.S CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgmf!J"lt and 
scntenl% is punidtable by up to 60 day. of calfinement per violatioo. Per sedioo 2..5 of this dOOJlllent, 
I~I fmancial obligations an! collectible by civil means. RCW 9.Sl4A.634. 

5.6 FIREARMS. Yau mult lnunediately IUmmder IUQ" caneealed pistolileense and yon may not· O'WD, 

use or pus •• any flnann unles,:your ~ to do so II restored by a coutt ~ racord, (The court c\~ 
mall faward a copy of the deftndant's driver'. license, idcot.icard, a- canpllTllble idcntificat.icn t.othe 
Department of Licensing aloog with the date of cmvictioo a- canmitment) RCW 9.41. 040,9.41.047. 

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A44. 130, 10.01.200. 

N/A 

5.S [ J .The court fmds that Count __ is a felooy in the commiaion of which a moter vmicte was used. 
The cieri: of the cart is directed to immediately forward an Abstract of Cwrt Recad to the Department of 
Licensing. which must. revoke the defendant'. driver's license. RCW 46. 20. 28S. 

S.9 If the defendant is a" becanes wbject to coort-a"dered ml!!l'\tal health Q' chemical dependency treatment, 
the defendant. rnua notify DOC and the defmdant' s ueatmtnt. infcrmation mUit be dtared with DOC ft'f" 
the duratioo of the defendant's incarceratioo and supervision. RCW 9.94A.S62.. 
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5.10 OTHER: ___ ....L~~f"!..-.!::C:..:::(.~O'-__________________ _ 

DONE in Open Court and in the presence of the defendant this date:---,~ .......... -=-<.=-. __ . 

JUDGE 

Print name faEDEBICK W. B.EMING 

C~ 
Attcrney fer Defendant 
Print name: t£of -""'t e,...fI\ 61-.., ,.c' ....... (.fa 
W3B# 2,....9'" Y" ~ . 

Def: ant 

Print name: M, c. I,.. f JeMJ r S 

VOTINGRIGHTS n'A1'EMENT: RCW lQ64.140. I acknowledgethatmyri&httovttehasbem lost due to 
fetal)' convia.ioos. If I am regiltered to vote, my v Qter registrat.ioo will be cancelled. My riw,u to vQte may be 
res:tQ'ed by: 8) A certificate of discharge issued by the sentencing coort, RCW 9. 94A.637; b} A aut crder issued 
by the sentencing cowt mta"ing the right. RCW 9. 92. ~ c) A final a"der of discharge i lBJed by the indeterminate 
sentence review b03rd, RCW 9. 96. OS 0; er cO A certificate of restcl'at.ioo illllled by the g(Werner, RCW 9_ 96.020. 
V <:tins befcre the ri8ht is mta'ed j 8 a class C felony, RCW 92A.84.66o. 

Deffftdant' 8lisnature: 111-:1.1 .~ 

7 
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CERTIFICA TE OF CLERK 

CAU&'ENUMBER of this case: 09-1-04080-1 

I, KEVIN STOCK Clerk of this Coort, cetify that the fcregoing iaa full, true and cc:rrect ccpy of the Judgment and 
Sentence in the above-entitled actioo now on reccni in this office. 

WITNESS my hand 8Ild seal of the said Supma- coort affixed this date: __________ _ 

Clerk of said CCOlty III1d Stat.e, by: ________________ • Deputy Clerk 

IDENTIFICATION OF COURT REPORtER 

CwrtRepmBC (~ l-ee R-et;6 
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APPENDIX II F" 

The defmdant having been SEntenced to the Department of Ca'red.ioos fa' a: 

sex offense 
serioos violent offense == assault in the secood degree 

09-1-(0)80- 1 

___ any crime where the defendant cr an acccmplice was armed with a deadly weapcu 
-7e- any felony under 69.S0 and 69.~2 

The offenJer-shalll'epcrt to and be available fa" caltad with the assigned ccmt'l'UJnity carectia18 offiCES' as dit-.:rled: 

The offender shall wa'k at Department of CaTedions apprcwed education, employment, andla' community service; 

The offender ltIaU not consume controlled substances except pursuant to lawfully ill\lUed prescriptions: 

. 
An offender in canmunity ruatody shall nct. unlawfully pOGSess cmtrolled !Qlb!tances; 

The offender mall pay canmunity placermnt fees as determined by DOC: 

TheresidEflCf locatioo and living 8%T8t)SEffierlt.s are subject to the prier appro'l81 of the department of ca-rectioos 
during the p~od of ccmmunity placement. 

The Offffider mall submit to aIfumative acts necessary to monita- canpJiance with coort a-derB Bsrequired by 
DOC. 

The Ccorl may also order any of the following special conditiallJ: 

-$ (II) 

X(lII) 

~(lV) 

__ 01) 

i cY!) 

(Vn) 

APPENDIXF 

The offen de' shall renain within, 01" outside of, a specified geographical boondary: 

The offmder shall nct haY,," direct. a' indirect contact with the.virum of the aime cr a specified 
class of individuals; Pf ~~ \6£:.':-)" or mlk r::J 

The offcndC'lball panicipu in crime-related treatmmt cc coonseIing SCl'Yice&; fOr cal 

The offendC' mall nct consume alccl1ol; __________________ _ 

The residence locaticn and living arranganents of 8 sex offeno:kr shall be aJbject to the prioc 
approv al of the department of caTecti<Xlll> a" 

The offender shall ccrnply with &rfj crime-related prchibitioos. f'" C('O 

Other: ~Qr C '(J 

Oflke of Prosecuting A ttomry 
930 Tacoma A,"enue S. Room ~ 
'/lleuma, Washington 9tUOZ.ZI 71 
Te~bo ... : (lSJ) 7911-7400 
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IDENTIFICATION OF DEFENDANT 

SID No. WAt7346849 Date of Birth IIIOln3 
(If no SID take fmgerprint card fa- State Patrol) 

FBI No. 16854OXA7 Local ID No. UNKNOWN 

PeN No. 539902237 Other 

AJiasname, SSN, DOB; ---!:D::::O!.:B~:..!1.!!J/.!1.!!7n..:.;3==--____________________ _ 

Race: 
[ 1 AsianlPaci fi c 

Islander 
[ 1 

[ J Native Am~can {1 

FINGERPRINTS 

Black/African­
American 

Other: ; 

Left foor fmgers taken simultaneoosly 

1~-r~ 
-~ 

. , 

Right Thumb 

Etlmlclty: Sex: 
[ Xl Caucasian [ 1 Hispanic [ Xl Male 

[Xl Noo- { 1 Female 
Hispanic 

Left Thumb 

r~~, 

~,' ~.-:;~ 
t. ( " ~ 

~' •• <- .~ 

'\J.!j 
'.-"'" ,_ th, "'"" d"",dant who ",,,,,,,," io coo« '" thi. do""" ... affix W. or he- r", .......... ~ j; A 
SIgnature thereto, CIeri< of the court. Deputy CI ~ " D ed;?/. I U 

D~ANTISSIGNATURE;~~~~~~79~~~ __________________________ __ 

DE~ANT'SADDRESS: ~ ________ ~ _________________________________ _ 

JUDGMENT AND SENTENCE (JS) 
(Feltoy) (7/2001) Page 11 of 11 

OI1ice or ProsecutinK Attorne~ 
930 Tacoma Avenue S. Room 946 
Txoma. WlLSbi"llton !I8402·2171 
Telephone: (253) 798-7400 


