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ASSIGNMENTS OF ERROR

Defendant and Appellant Abdul Hafiz Abdulmaged (“Maged”)"
makes the following assignments of error:

1. The trial court erred by retaining its unlawful detainer
jurisdiction over these proceedings. CP 101-103 (August 15, 2008 Order
Granting Plaintiff’s Objection to Defendant’s Order to Amend Answer).

2. The trial court erred by striking Maged’s supplemental
affidavit. See CP 185-86 (June 4, 2009 Order Granting Plaintiff’s Motion
to Strike).

3. The trial court erred by granting the motion for summary
judgment of Plaintiff and Respondent Angelo Property Co. and by
dismissing Maged’s counterclaims with prejudice. See CP 187-190 (June
4, 2009 Order Regarding Plaintiff’s Motion for Summary Judgment)

4. The trial court erred by denying Maged’s CR 54(b) motion
for revision. See CP 283-84 (January 8, 2010 Order Denying Defendant’s
Motion for Judgment of Unlawful Detainer Pursuant to CR 54(b)); CP
285-86 (January 8, 2010 Order Denying Defendant’s Motion for Revision
Per CR 54(b) and Scheduling Order).

5. The trial court erred by striking Maged’s affidavit in

support of his motion for revision under CR 54(b). See CP 285-86

! The complaint named Maged as “Hafiz Maged” (a name apparently arrived at by
dropping his first name “Abdul,” and then taking his middle name “Hafiz” and the last
half of his surname “Abdulmaged” and combining those as if they were his first name
and surname). The undersigned counsel has taken the liberty of correcting the caption of
the case so that it accurately states Maged’s full name.

Appellant’s Opening Brief - 1
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(January 8, 2010 Order Denying Defendant’s Motion for Revision Per CR
54 and Scheduling Order).

6. The trial court erred by striking the Post-Hearing
Declaration of Benjamin L. Wolff on an Issue of Fact Raised by Plaintiff.
RP VI (October 16, 2009) at 2.

7. The trial court erred by entering the final award and
judgment against Maged. See CP 350-52 (May 14, 2010 Final Order and
Judgment).

8. The trial court erred in entering the following findings of

fact and conclusions of law:

- Finding that Maged still maintained the right to legal
possession as of the August 1, 2008 hearing. CP 259
(November 2, 2009 letter ruling); CP 286 (order incorporating
November 2, 2009 letter ruling).

- Finding that Maged was arguing that ‘possession remained at
issue’ during the summary judgment proceedings. CP 260
(November 2, 2009 letter ruling); CP 286 (order incorporating
November 2, 2009 letter ruling).

- Finding that Maged failed to pay rent from June 1, 2008 to
June 30, 2008. CP 351 (Final Judgment and Order).

- Concluding that ‘the issue of legal possession to the premises is
not yet resolved” as of August 15, 2008. CP 102 (Order
Granting Plaintiff’s Objection to Defendant’s Order to Amend
Answer).

- Concluding as of August 15, 2008, that the matter should be
afforded priority calendaring under RCW 59.12. CP 102
(Order Granting Plaintiff’s Objection to Defendant’s Order to
Amend Answer).

- Concluding that Maged unlawfully detained the premises from
June 1, 2008 through July 1, 2008. CP 189 (Order Regarding
Plaintiff’s Motion for Summary Judgment).

Appellant’s Opening Brief - 2
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- Concluding that Maged materially breached the lease. CP 189
(Order Regarding Plaintiff’s Motion for Summary Judgment).

- Concluding that Angelo Property Co. met its burden of
establishing its right to judgment as a matter of law. CP 189
(Order Regarding Plaintiff’s Motion for Summary Judgment).

- Concluding that Maged failed to set forth specific facts
showing a genuine issue for trial. CP 189 (Order Regarding
Plaintiff’s Motion for Summary Judgment).

- Concluding that Angelo Property Co. was entitled to attorney
fees. CP 189 (Order Regarding Plaintiff’s Motion for
Summary Judgment); CP 351 (Final Judgment and Order).

- Concluding that the issue to be resolved through summary
judgment “was who breached the lease.” CP 260 (November
2, 2009 letter ruling); CP 286 (order incorporating November
2, 2009 letter ruling).

- Concluding that Maged was allowed to litigate counterclaims
that “referred to the lease itself” under the court’s unlawful
detainer jurisdiction. CP 259 (November 2, 2009 letter ruling);
CP 286 (order incorporating November 2, 2009 letter ruling).

- Concluding that Angelo Property Co. was entitled to unlawful
detainer damages for June 1, 2008 through June 30, 2008. CP
351.

- Concluding that Maged’s lease was not terminated until June 4,
2009. CP 351 (Final Judgment and Order).

- Concluding that the issue of legal possession/the legal right to
possession remained unresolved through June 4, 2009. CP 351
(Final Judgment and Order).

- Concluding that Angelo Property Co. was entitled to rent from
July 1, 2008 through July 4, 2009. CP 351 (Final Judgment
and Order).

- Concluding that Angelo Property Co. was entitled to money

judgment in the amount of $81,593.00. CP 351 (Final
Judgment and Order).

Appellant’s Opening Brief - 3

MAGO010 0001 1k144£176x 2010-11-17



STATEMENT OF ISSUES
The following single issue pertains to all of the assignments of

Crror:

1. Limited Scope of A Trial Court’s Unlawful Detainer

Jurisdiction. Whether a trial court errs when it dismisses with prejudice a
tenant’s counterclaim for damages for constructive eviction and awards
damages for unlawful detainer to the landlord, when: (1) the trial court
does so after declining to convert an unlawful detainer action into a civil
damages action; (2) the legal basis for maintaining the action as an
unlawful detainer action has been extinguished by the tenant’s concession
that it has given up possession of its leasehold and waived any right to
seek to reenter and regain possession of its leasehold; (3) the tenant has
made a legally valid election of remedies to pursue damages for
constructive eviction; and (4) the damages awarded to the landlord are
substantially for a period after the basis for such an award has been
extinguished by the tenant’s surrender of the leasehold and waiver of any
right to seek to reenter and regain possession of the leasehold.
I. INTRODUCTION

This case illustrates the unjust consequences that can ensue when a
trial court fails to recognize that it has lost the legal basis for maintaining
an action under its unlawful detainer jurisdiction.

Defendant and Appellant Abdul Hafiz Abdulmaged immigrated to
this country from Sudan. He came to America like so many immigrants,

hoping to realize his dream -- in Maged’s case, earning enough money to

Appellant’s Opening Brief - 4
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open his own nightclub. Maged did just that, and his nightclub, named
“The Nile” after the great river that flows through Sudan, opened in
December 2005 in the Cascade Village Center in Vancouver, Washington.

Maged is black and a Muslim. The white owner and patrons of
“After Dark,” a bar located in another part of the Cascade Village Center,
began harassing Maged and his customers, shouting racist invectives and
otherwise attempting to disrupt the business of The Nile. The owner of
After Dark openly declared that the campaign of harassment was being
carried out to force Maged to close his establishment. Maged demanded
that the landlord of the Cascade Village Center, Plaintiff and Respondent
Angelo Property Company, take the necessary steps to stop After Dark’s
campaign of harassment. Instead, in the Spring of 2008 Angelo Property
issued a notice to quit to After Dark and to Maged, and followed that
notice up with an action in unlawful detainer.

Facing eviction from a location where it had become impossible to
continue to do business because of After Dark’s unchecked harassment,
Maged elected to surrender possession of the premises and pursue his
remedies against Angelo Property for damages (e.g., for constructive
eviction). Declaring that he would not try to regain possession of the
Cascade Village Center premises, in August of 2008 Maged asked the trial
court (Clark County Superior Court, Hon. John F. Nichols) to convert the
unlawful detainer action to an ordinary civil action in which Maged would
pursue damage claims (e.g., for constructive eviction) based on Angelo

Property’s wrongful refusal to end After Dark’s harassment. Angelo

Appellant’s Opening Brief- 5
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Property resisted conversion, and managed to persuade the trial court that
the case should be maintained as an unlawful detainer action. Although
the trial court presumed to allow Maged to add a counterclaim for
constructive eviction to what the court referred to as a “hybrid” action (a
procedural form of its own creation), Angelo Property refused to respond
to discovery requests regarding that counterclaim on the ground that they
were not proper because the case was still an unlawful detainer action.
Angelo Property then moved for a summary judgment dismissing Maged’s
counterclaim with prejudice, and for an award of unlawful detainer
damages. The trial court granfed the motion for summary judgment based
on the express understanding that it had converted the case from an
unlawful detainer action to an ordinary civil damages action in August of
2008. Moreover, the trial court awarded damages to Angelo Property for
every month from the date of the notice to quit in 2008 to the grant of
summary judgment in June of 2009, even though Maged in August of 2008
had formally surrendered possession and waived any claim to regain
possession, and Angelo Property had regained possession with the
authority to re-let the premises under the express authority of an order
entered by the court.

This Court should reverse. When Maged surrendered possession
of the premises and formally waived any claim to regain possession, and
Angelo Property duly regained possession, the trial court lost jurisdiction
to maintain the case as an unlawful detainer action. This result is fatal to

the court’s subsequent decisions to dismiss Maged’s constructive eviction

Appellant’s Opening Brief - 6
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counterclaim with prejudice and to award Angelo Property damages for
the period after the case ceased to be legally tenable as an unlawful
detainer action. Maged clearly and unequivocally exercised his right to
elect the remedy of damages from Angelo Property for its wrongful
refusal to protect Maged and his customers from harassment by the owner
and patrons of After Dark, and the trial court had no basis for dismissing
that counterclaim with prejudice and instead awarding unlawful detainer
damages to Angelo Property. This Court should vacate that award, and
restore Maged’s ability to pursue relief from Angelo Property for its
manifest failure to protect one of its tenants from the outrageous and

damaging conduct of another tenant.

II. STATEMENT OF THE CASE
A. Angelo Property Company Leases Premises to Maged For
Maged’s Night Club “The Nile,” Fails to Prevent Another
Tenant’s Racially-Motivated Harassment of Maged’s
Establishment, And Ultimately Resolves to End the Controversy
by Evicting Both The Nile and the Offending Tenant.
Defendant and Appellant Abdul Hafiz Abdulmaged came to this
country from Sudan, viewing the United States as the land of opportunity.
CP 191.> Maged worked as an airplane mechanic and started a small

company providing medical transportation services before investing

2 The trial court struck this affidavit and certain other records cited to in this fact section
during proceedings over which the trial court had no jurisdiction. Because the trial court
lacked subject matter jurisdiction, it also lacked the authority to strike those records.
Although Maged will cite to those stricken records, none of the stricken material is relied
on to demonstrate that the trial court lacked jurisdiction over the proceeding. For clarity,
cites to CP 163, 191-93, 195-96, 199-200, and 243-46 reference stricken material.

Appellant’s Opening Brief - 7
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$500,000 in a nightclub to be called “The Nile.” CP 192.> On December
19, 2005, Maged leased space for The Nile at Suite 50 of the Cascade
Village Center, a multiple occupancy area of retail, office, and service
buildings. CP 80. The lease was for a 5 year term starting no later than
April 1, 2006. CP 83. Plaintiff and Respondent Angelo Property Co.
(“Angelo Property”) was the landlord. CP 80.

Angelo Property had leased Suite 21 in Cascade Village to “Pete,™
who operated a bar called “After Dark.” CP 163, 192. Maged is black and
a Muslim; at some point before May 2007, Pete, along with his employees
and After Dark customers, began a campaign of racially-motivated
harassment against Maged, his employees, and his customers. CP 163,
192. Pete indicated an intent to drive The Nile out of business. CP 193.

Maged informed Angelo Property’s property manager, Ms. Stacey
Sullivan, of those harassing incidents. CP 163. Sullivan treated Maged’s
complaints dismissively. CP 163. On May 18, 2007, Maged wrote
directly to Mr. Craig Angelo to express his concerns regarding the conduct
of the owner, employees and patrons of After Dark, including his concern
that Angelo Property and After Dark were working together to drive The
Nile out of business. CP 195-96. Maged met with Sullivan and Mr.
Albert Angelo to express his concern that Sullivan’s treatment of his

complaints reflected racial animus. CP 163.

3 The name The Nile referred to the river Nile, whose While and Blue branches meet at
Khartoum, the capital of Sudan.

* The record does not appear to contain Pete’s last name.

Appellant’s Opening Brief - 8
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One month later, Maged sent a letter to Angelo from Maged and
his general manager regarding incidents that had occurred on July 15,
2007. The letter notified Angelo that an After Dark customer yelled about

»5 inside The Nile as an Hispanic female and a

it smelling like “wetbacks
black male customer were walking up to The Nile. CP 199. The same
After Dark customer returned minutes later with another After Dark
customer and both were denied entry into The Nile. CP 199. They
returned with 6 more people, yelling about the “niggers” that wouldn’t let
them in; the first After Dark customer lifted up his shirt to display a Nazi
swastika tattoo on his chest, saying that the “niggers” needed to remember
who it was that brought them here on a boat. CP 199; see also CP 193
(describing how After Dark Customers regularly visited The Nile,
displayed Nazi swastika tattoos and called The Nile customers and staff
“niggers.”).

The Nile’s general manager called 911, but police were not
dispatched. CP 200. An After Dark doorman later came over to say he
was sorry for what had happened. CP 200.

Angelo Property took no action to prevent further racial
harassment arising from After Dark, harassment that continued to interfere

with Maged’s operations. CP 163, 193. On April 14, 2008, however,

3 Stating the facts pertaining to the circumstances giving rise to what Maged contends
was the wrongful eviction of The Nile by Angelo Property unfortunately requires reciting
racially offensive terminology, because that terminology was employed against
customers of The Nile by the owner, employees and patrons of After Dark and was a
material aspect of the harassment.

Appellant’s Opening Brief - 9
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Maged received a 30 day “notice to comply with the lease or vacate the
leased premises.” CP 28. While the notice to quit was addressed to The
Nile, at Suite 50, the body of the notice referred to the premises at issue as
Suite 21, which was the space occupied by After Dark. CP 28-29. Maged
was initially gratified, thinking that Angelo Property was finally taking
action against After Dark; it later became clear, however, that Angelo
Property’s solution to the problems After Dark had wrought upon The
Nile was to evict them both. CP 193.

Angelo Property’s notice to quit alleged 13 actions that breached
the lease; it is unclear whether Angelo Property was alleging that After
Dark or The Nile had committed the particular breaches alleged since the
following paragraph listed Suite 21 as the leased premises. CP 29. The
covenants of the lease allegedly breached related to using the premises for
lawful purposes, interfering with the rights of other tenants, committing
waste, keeping the premises in good repair, and overburdening the parking
area. CP 28. The circumstances constituting the breaches allegedly
included (1) drug use, (2) litter in common areas, (3) drug paraphernalia,
(4) vandalism caused by customers to vehicles, (5) vandalism caused by
customers to the building, (6) underage drinking, (7) disorderly conduct by
customers, (8) disorderly conduct by employees, (9) allowing weapons,
(10), damage to fixtures on premises, (11) threats or disturbance to other
tenants, (12) noise complaints by other tenants, and (13) depicting naked

persons on advertisements. CP 29.

Appellant’s Opening Brief- 10
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B. Angelo Property Initiates An Unlawful Detainer Action

Against The Nile. Maged Responds by Shutting Down The

Nile, Moving the Business Out of the Premises Leased from

Angelo, and Making Absolutely Clear That He Would Not

Seek to Regain Possession And Instead Would Seek to Pursue

Only a Damages Action For Constructive Eviction and Related

Claims. The Trial Court Nonetheless Presumes to Maintain the

Case as an Action for Unlawful Detainer.

- On May 30, 2008, Angelo Property Company filed a complaint for
unlawful detainer under RCW 59.12. CP 1. The complaint asserted that
Maged failed to either perform the conditions of the lease agreement
described in the notice to quit, or surrender the premises within 30 days.
CP 1-3. The complaint described the acts Maged allegedly continued to
permit in violation of the notice to quit. CP 3-4. The complaint alleged
that Angelo Property was entitled to possession of the premises and that
Maged wrongfully remained in possession. CP 1-3. Angelo Property
asked for relief in the form of a writ of restitution, an order terminating the
tenancy, and damages in the form of double lease payments during
Maged’s continued possession of the premises. CP 4-5.

Maged answered the complaint and denied that he had failed to
comply with the notice to quit. CP 32-33. On June 18, 2008, Maged’s
lawyer, Mr. Ben Wollff, notified Angelo Property’s counsel that Maged
had been unlawfully evicted and no longer intended to operate The Nile.
CP 50. On July 1, 2008, Maged returned his keys to Stacey Sullivan,
surrendering possession of the premises. CP 37, 47-48. Maged also paid

$6,834.95, the rent for June 2008, into the court registry. CP 40; RP I
(August 1, 2008) at 4.

Appellant’s Opening Brief- 11
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On July 15, 2008, Maged moved for the action to proceed under
the trial court’s ordinary civil jurisdiction so that his counterclaims could
be heard without him having to file a separate suit. CP 35-37. Maged
argued that an unlawful detainer proceeding should be converted to an
ordinary civil suit for damages when the right to possession ceases to be at
issue. CP 35-37. Maged supported his motion with a declaration from his
lawyer that he had “surrendered possession” of the property to Angelo
Property on July 1, 2008. CP 37.

In tandem with his request that the superior court proceed to
exercise its normal civil jurisdiction over the action, Maged moved for
leave under CR 15(a) to file an amended answer and to add counterclaims
against Angelo Property based on its unjustified but ultimately successful
efforts to terminate the lease. CP 35. In his amended answer, Maged
stated that he had complied with the terms of the lease and the terms of the
April 14, 2008 notice. CP 40.° Maged alleged in his breach-of-lease
counterclaim that Angelo Property’s groundless unlawful detainer notice
and complaint interfered with his right to quiet enjoyment and constituted
constructive eviction. CP 40-42. Maged’s additional claims against
Angelo Property were for unjust enrichment and interference with
business expectancy. CP 40-42.

Angelo Property opposed Maged’s motion to bring his

counterclaims through an action under the court’s ordinary -civil

¢ Maged inadvertently interposed “Plaintiff” and “Defendant” in this pleading. See RP
(August 1, 2008) at 15.
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jurisdiction, accusing him of attempting an end-run around the unlawful
detainer statute. CP 53. Angelo Property acknowledged that Maged had
relinquished physical possession but claimed that he “apparently contends
he still has (or had) a legal right to possession.” CP 53 (emphasis added).
On that basis, Angelo Property argued that the trial court should continue
to exercise its unlawful detainer jurisdiction because the issue of who was
entitled to possession remained for the court to decide in that proceeding.

Angelo Property then contended that Maged’s counterclaims
exceeded the narrow scope of counter-claims permitted under the trial
court’s unlawful detainer jurisdiction. CP 53-54. Angelo Property argued
that none of the counter-claims, including the unjust enrichment and
interference with business expectancy claims, were based on facts that
would have excused Maged’s alleged breaches of the lease, as set forth in
the notice to quit and complaint. CP 57. As for Maged’s constructive
eviction counterclaim, Angelo Property stated that “the claim has nothing
to do with the right-to possession and may not be added to the current
action.” CP 57-58 (emphasis added).

Angelo Property also advanced the theory that Maged’s surrender
of the premises was voluntary and that the voluntary abandonment
amounted to a breach of the lease on Maged’s part. CP 58-59. Angelo
Property argued that Maged’s breach meant that he could no longer claim
a right to possess the property since he had “voluntarily” abandoned that

right. CP 58-59.
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On August 1, 2008, the trial court heard Maged’s motion to
convert the proceedings to an ordinary civil action, amend his answer, and
add counterclaims for damages under the court’s ordinary civil
jurisdiction. Angelo Property argued that the right to possession remained
at issue and expressed a concern about its ability to re-let the premises.
RP I (August 1, 2008) at 3. Maged, however:

o agreed that he was making no further claims to the rest of the
tenancy and was instead seeking to litigate who had breached
the lease;

¢ did not object to Angelo Property re-letting the premises; and

e stipulated that he would not be moving back into the premises
under any scenario.

Id at 6:11-15, 8:16-19, 21:11-14. Maged also urged that the matter not be
fast tracked as an unlawful detainer proceeding, so he could conduct
counterclaim-related discovery regarding the lack of foundation for the
claims alleged in Angelo Property’s notice to quit and complaint. Jd. at
19:6-13 (August 1, 2008).

The parties came back before the court on August 15, to resolve
dueling orders arising out of the August 1 hearing. Maged reiterated that
the issue of physical possession and the legal right to possession had been
resolved, stating once again that he was not seeking possession as a
remedy for Angelo Property’s breach of the lease. RP II (August 15,
2008) at 5:13-15. The trial court agreed, finding that Maged had

“relinquished possession” of the premises and did not “wish to re-take
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possession of the premises, even if successful in defending this lawsuit.”
CP 101. The court authorized Angelo Property to re-let the premises. CP
102. And the court did not agree with Angelo Property’s proposed finding
that Maged’s relinquishment had been “voluntary.” CP 101; RP II
(August 15, 2008) at 7:15-21.

The trial court, however, also concluded that the issue of “legal”
possession of the premises had not been resolved, and apparently on that
basis ordered that the matter be afforded continued priority calendaring as
an unlawful detainer action. CP 102. The court granted in part Maged’s
motion for leave to amend his answer, allowing the constructive eviction
counterclaim but not permitting Maged’s interference with business
expectancy counterclaim to be raised under the unlawful detainer
proceedings. CP 102. The trial court explained that counterclaims were
“allowed so long as they referred to the lease itself, e.g., breach by the
landlord.” CP 259. Regarding the splitting up the counterclaims into two
separate actions which would result from the trial court’s rulings, the trial
court found that “[fJrom a procedural aspect, it s stupid, but from a
procedural aspect that’s the way you have to do it.” RP II (August 15,
2008) at 6:13-14 (emphasis added).”

7 Angelo Property never answered Maged’s constructive eviction counterclaim, CP 157.
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C. Angelo Property Blocks Maged From Conducting Discovery
on His Constructive Eviction Counterclaim, Then Discards the

Stated Basis for Its Unlawful Detainer Notice and Complaint

and Instead Moves for Summary Judgment on an

Abandonment Claim that Was Never Pled. The Trial Court

Grants the Motion, and Dismisses Maged’s Counterclaim With

Prejudice.

Having successfully fought to maintain the case as an unlawful
detainer action, Angelo Property refused to respond to Maged’s written
discovery directed to his counterclaims on the ground that such discovery
was not allowed because the case was still an unlawful detainer action.
See CP 246.% Then on April 17, 2009, Angelo Property moved for
summary judgment on its unlawful detainer cause of action and on
Maged’s counterclaim. CP 66. Angelo Property, however, did not argue
that there were no questions of material fact as to its allegations that
Maged had failed to perform the conditions of the lease agreement
described in the notice to quit. Angelo Property instead asserted that the
facts related to proving the allegations underlying its unlawful detainer
complaint “are no longer material facts[.]” CP 69.

What mattered for purposes of summary judgment, according to
Angelo Property, was Maged’s allegedly voluntary abandonment of the
premises. Specifically, Angelo Property argued that Maged voluntarily

abandoned the lease prior to adjudication of the unlawful detainer

proceedings, that Maged breached the lease by abandoning the premises,

8 Angelo Property, in violation of its obligations as established by the Supreme Court in
Fisons, did not move for a protective order. Wash. State Physicians Ins. Exch. & Ass'nv.
Fisons Corp., 122 Wn.2d 299, 354, 858 P.2d 1054 (1993) .
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and that he should be prohibited from seeking damages on his
counterclaim when he was the party who allegedly breached the lease. CP
68-70. “As a result,” Angelo Property concluded that “the Unlawful
Detainer action is moot (as possession is no longer an issue) and [Maged]
has no right to damages for breach of contract.” CP 66.

Under Angelo Property’s new theory, all the issues were rolled

into one:

Hafiz [Maged] continues to allege a legal right to possession,
likely because without the right to possession, he has no claim for
the egregiously high damages he seeks. All of [Maged’s] alleged
damages flow from the fact that he is allegedly deprived of three-
years use of the property. If he has no right to posses the property,
then he has no right to damages. Because [Maged]’s abandonment
of the property created a situation where possession is no longer at
issue, [Maged]’s counterclaim should be dismissed with prejudice.
CP 152 (fn. 21). Pursuing the new theory through the summary judgment
hearing, Angelo Property argued that “if you dismiss that counterclaim
you then have cut off the legal possession.” RP III (May 15, 2009) at
17:10-11. Thus, under the logic of Angelo Property’s new theory, a party
in Maged’s position, who had relinquished possession of the premises at
issue, could only pursue a counterclaim for damages for constructive
eviction if that party also continued to insist on the legal right to reenter
and repossess those premises; since Maged was no longer insisting on the
right to reenter and repossess Suite 50, Maged was barred from pursuing
his counterclaim.

As Maged noted in his response to Angelo Property’s motion,

Angelo Property’s shift away from claims pled in its unlawful detainer
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complaint introduced “some confusion” into the summary judgment
proceedings and compelled Maged to present the court with several
arguments in the alternative. CP 127. Consistent with his earlier
pleadings, Maged urged the court to convert the matter into an ordinary
civil action where he could bring th