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I. INTRODUCTION 

To recapitulate the dispute in simplest terms, in 2008, Wells Fargo 

Bank and the Department of Revenue settled certain B&O tax refund 

claims concerning two technical points on how Wells Fargo's income 

from interstate operations should have been divided between Washington 

and all other states. On one issue, the Department agreed to refund 100% 

of the related tax paid by Wells Fargo in 1996 and 1997-in other words, 

after the State had had the use of the funds for as much as 12 years. On 

the other issue, the Department agreed to refund 40% of the related tax 

paid in 1996 through 1999. 

Despite the fact that Washington law requires payment of interest 

on "any refund, credit, or other recovery allowed to a taxpayer" for taxes 

paid under Title 82 RCW, RCW 82.32.060(4)(a), which Wells Fargo 

believed was an underlying principle applicable to every closing 

agreement, the Department did not pay interest when it paid the agreed tax 

refund. Wells Fargo brought suit to enforce the closing agreement. The 

Department argues, without any statutory basis, that the interest statute 

does not apply to refunds made under closing agreements. 

The Department also argues that Wells Fargo is not entitled to 

bring a breach-of-contract claim. Instead, the Department claims Wells 

Fargo is foreclosed from seeking any relief at all because it did not file suit 
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under the Administrative Procedure Act within 30 days of the 

Department's letter stating why it did not pay interest, despite the 

Department's invitation in that letter to discuss the issue further and the 

Department's openness to negotiating the interest claim in the months that 

followed. Even if the Administrative Procedure Act applies to Wells 

Fargo's contract claim, however, it does not preclude the courts' 

jurisdiction in this action. 

II. FACTS RELEVANT TO CROSS-APPEAL 

Following payment of Wells Fargo's tax refund, Andrew Gardner 

of Wells Fargo wrote to the administrative law judge with whom he had 

conducted the settlement negotiations, pointing out that interest was 

required under RCW 82.32.060 and that Wells Fargo had not waived its 

right to interest in the closing agreement. CP 239-40. Mary Barrett of the 

Department replied in a letter dated April 15, 2008, in which Ms. Barrett 

stated that the parties' closing agreement foreclosed any further 

Department liability for interest. CP 494-95. Wells Fargo then engaged 

outside counsel to evaluate and assist on its claim for refund interest. CP 

994. Although Ms. Barrett had invited further discussion ofthe interest 

issue in her letter, Wells Fargo directed its attorneys to seek an additional 

audience for the issue by writing to the Department's lawyers at the 

Attorney General's Office. CP 994-95. 
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On behalf of Wells Fargo, its attorneys then wrote to Cameron 

Comfort, Senior Assistant Attorney General, explaining the background of 

the issue, stating the legal grounds for disagreeing with Ms. Barrett's 

letter, and stating that Wells Fargo was ready to bring an action to recover 

the interest in 60 days if a satisfactory resolution was not in process. !d. 

Mr. Comfort called Dirk Giseburt in response and said that he would 

forward the letter and discuss the issue with the Department. He also 

requested that Mr. Giseburt contact him again before filing suit so that he 

could prompt the Department if its failure to respond earlier was 

inadvertent. Id. at 995. 

Following the end ofthe 60-day period, Mr. Giseburt emailed 

Mr. Comfort on November 26, 2008, to ask whether the Department 

would be responding to the letter to Mr. Comfort. Id. A few days later, 

Ms. Barrett called Mr. Giseburt and said that the Department would like to 

resolve the matter short of litigation. Ms. Barrett made an offer of 

settlement. Id. A few days later, Mr. Giseburt left a voice message with 

Ms. Barrett conveying a counteroffer. Then on December 12,2008, 

Ms. Barrett sent Mr. Giseburt an email conveying another counteroffer, 

which purported to be a final offer in concept although it invited 

discussion on the method of calculating the interest to be paid. Id. 
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Mr. Giseburt received no revocations of this offer by the time Wells Fargo 

filed this action on January 22,2009. !d. 

III. ARGUMENT IN RESPONSE TO CROSS-APPEAL 

In its cross-appeal, the Department of Revenue ("Department") 

claims that the trial court erred in denying the Department's Motion to 

Dismiss based on an alleged lack of compliance with the Administrative 

Procedure Act ("AP A"), ch. 34.05 RCW, which deprived the court of 

subject matter jurisdiction. 

Wells Fargo does not rely on the APA for subject matter 

jurisdiction, however. Wells Fargo presented the superior court with a 

common law breach of contract claim under RCW 4.92.010, not an appeal 

of a previously adjudicated agency decision. If the AP A applies at all, the 

Department's failure to pay interest is reviewable only as "other agency 

action" under RCW 34.05.570(4).1 And even ifthe AP A applies to the 

present case, Wells Fargo may still bring its contract claim because the 

AP A expressly exempts certain causes of action, including the present 

claim, from the exclusive AP A process. 

Moreover, ifthe AP A applies, Wells Fargo filed its claim within 

the 30-day filing requirement. The superior court thus had subject matter 

1 Wells Fargo pleaded both AP A and common law contract as alternative causes of 
action. CP 9. Wells Fargo thus did not concede that the Department's refusal to pay 
interest was "agency action" as the Department asserts. See Br. Respondent at 10. 
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jurisdiction to hear Wells Fargo's common law contract claim via RCW 

4.92.010 and the APA. The superior court properly denied the 

Department's motion to dismiss for lack of subject matter jurisdiction, and 

this court should affirm that ruling. 

A. Wells Fargo Asserts a Breach of Contract Claim. 

This is a breach of contract case. Wells Fargo and the Department 

entered into a settlement agreement to resolve a tax controversy. In that 

agreement, Wells Fargo offered to waive its right to seek a full return of 

tax: overpayments in exchange for a partial return, and the Department 

accepted. The settlement agreement was thus a contract. See Riley Pleas, 

Inc. v. State, 88 Wn.2d 933,937-38,568 P.2d 780 (1977) (settlement 

agreement with Department was a contract; plaintiffs claim treated as 

contract claim). 

The Department does not disagree: 

Once a settlement is entered into, any subsequent remedy 
of the parties must be based on the agreement, which 
operates as a merger and a bar of all prior claims, unless 
they are reserved. 

Br. Respondent at 22 (citing cases). Having made this claim in the portion 

of its brief dealing with the substantive issue, the Department fails to 

recognize the implications for its cross-appeal. If Wells Fargo could only 
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bring a contract action, then the AP A does not apply, let alone serve as the 

exclusive means of access to the courts. 

B. The APA Does Not Provide an Exclusive Cause of 
Action Here. 

1. A Contract Case Invokes the Original 
Jurisdiction of the Superior Court. 

RCW 4.92.010 authorizes suits against the State on contracts. See 

Architectural Woods, Inc. v. State, 92 Wn.2d 521,527,598 P.2d 1372 

(1979). The Department asserts RCW 4.92.010 is irrelevant here because 

the AP A is the exclusive avenue for Wells Fargo to seek judicial review of 

the Department's contract breach. This is allegedly so because the 

offending party is an agency of the state, and agency actions are only 

reviewable in accordance with the AP A. The Department argues Wells 

Fargo did not satisfy the APA's requirements. As a result, Wells Fargo 

(and any other private party similarly situated) allegedly has no recourse 

against the Department's breach of contract, even though, presumably, the 

Department could sue a breaching taxpayer under the court's original 

jurisdiction. The Department is incorrect. 

The AP A provides a mechanism for courts to engage in appellate 

review of agency decisions. City of Seattle v. Public Employment 

Relations Comm 'n, 116 Wn.2d 923,926,809 P.2d 1377 (1991). 

However, Wells Fargo seeks to present a claim under the superior court's 
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original jurisdiction, not to obtain appellate review of a decision regarding 

that claim. Wells Fargo's claim is a classic case of contract interpretation: 

whether an implied promise is part of its contract with the Department 

and, if so, whether the Department's conduct constitutes a breach of 

contract. 

The Legislature allows those harmed by a breach of contract six 

years to file a claim for relief. RCW 4.16.040. Wells Fargo was harmed 

by the Department's breach of contract, and by statute it has a right to 

have its claim decided on the merits. 

The Department seeks to elevate any type of action or conduct by 

an agency to the level of adjudication, rule-making, licensing, and other 

substantive agency decisions envisioned by the AP A. Here, however, an 

APA claim would have to brought under RCW 34.05.570(4) dealing with 

other agency action. Under that subsection, the only way the agency 

action can be set aside is if it is: "(i) Unconstitutional; (ii) Outside the 

statutory authority ofthe agency or the authority conferred by a provision 

of law; (iii) Arbitrary or capricious; or (iv) Taken by persons who were 

not properly constituted as agency officials lawfully entitled to take such 

action." These standards are ill-suited to a contract action. 

Such an expansion of the scope of the APA is unwarranted. Wells 

Fargo seeks to present a claim to the trial court in the first instance, not 
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invoke appellate review under the AP A. The Superior Court correctly 

detennined that it had subject matter jurisdiction to hear a claim that 

sounds in contract, not review a decision under its appellate jurisdiction. 

2. The APA Itself Provides that It Is Not the 
Exclusive Means of Review. 

Wells Fargo's claim may proceed even if the APA applies to 

claims of breach of contract in the first instance. The AP A states that it is 

not the "exclusive means of judicial review of agency action" when "de 

novo review ... of agency action is expressly authorized by provision of 

law." RCW 34.05.510(3). Thus, the APA will not bar a claim if an 

additional source of law pennits the claim and the claim is required by law 

to be reviewed de novo. 

Wells Fargo's contract claim satisfies these requirements. As 

stated above, the claim is independently authorized under RCW 4.92.010. 

The claim is also required by law to be reviewed de novo. Numerous 

cases have established the well known legal rule that, in the absence of a 

dispute of material fact, questions of contract interpretation are legal 

questions subject to de novo review. See, e.g., Holden v. Farmers Ins. Co. 

of Washington, _ Wn.2d _,239 P.3d 344,347 (2010); Kim v. Moffett, 

156 Wn. App. 689, 697, 234 P.3d 279 (2010) ("To the extent we are 

required to interpret contract provisions, we apply the noted de novo 
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review standard."). The Department's brief cites case law affirming this 

point. Br. Respondent at 10 (citing Nishikawa v. Us. Eagle High, LLC, 

138 Wn. App. 841, 848-49, 158 P.3d 1265 (2007) ("[W]here the facts are 

undisputed, the legal effect of a contract is a question of law that we 

review de novo."). Thus, Wells Fargo's contract claim is authorized by a 

source of law other than the AP A, and it must be reviewed de novo. By 

terms of the AP A itself, Wells Fargo's contract claim may proceed under 

2 RCW 4.92.010. 

The Department attempts to confuse this issue by citing RCW 

34.05.010(3), which exempts a variety of agency decisions from the term 

"agency action" within the meaning of the AP A. The Department argues 

that the "de novo review" exception does not apply to Wells Fargo's claim 

because tax settlement contracts are not included in the agency action list 

and tax settlement agreements are "uniquely governmental." Br. 

Respondent at 14. These arguments are incorrect and irrelevant. 

2 There is no requirement that the statutory alternative to AP A jurisdiction use the words 
"de novo review" themselves to provide the de novo review that is required for the 
exception to exclusive APA procedures. See Evergreen School Dist. v. N.F., 393 F. 
Supp. 2d 1070, 1075 (W.D. Wash. 2005) (holding that Washington's appeal provisions 
regarding disabilities in education, which adopt by cross-reference federal procedures in 
the parallel federal statute, neither of which call for "de novo review" in so many words, 
do qualify for the "de novo review" exception to exclusive AP A procedures under RCW 
34.05.510(3)). 
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First, the Department misunderstands the effect ofRCW 

34.05.010(3).3 The sole purpose of this statute is to define the term 

"agency action;" it in no way modifies or even references the de novo 

exception to exclusivity. The AP A treats conduct classified as agency 

action differently from conduct not so classified. For example, if a party 

is injured by conduct classified as agency action, that party has standing to 

sue under the APA. RCW 34.05.530 (granting standing when aggrieved 

by agency action). If a party is injured by agency conduct that is not 

statutorily classified as agency action, that party must rely on some other 

source of subject matter jurisdiction to bring a claim. Like the 30-day 

filing requirement, the AP A "de novo review" exception applies to agency 

actions only. RCW 34.05.510(3); 34.05.542(3). Ifthe breach ofa tax 

settlement agreement is "agency action," then the present claim satisfies 

the de novo review exception. If such a breach is not "agency action," 

then the 30-day filing requirement does not apply. The Department's 

argument that tax closing agreements are not included in the RCW 

34.05.010(3) list has no practical impact on the question of subject matter 

jurisdiction. 

3 Contrary to the Department's assertions, RCW 34.05.010(3) is not a list of contract 
types only, but rather a broader list of governmental actions. In addition to certain types 
of contracts, it includes conduct related to the exercise of eminent domain, leasing, 
mediation, arbitration, and the granting of licenses and franchises. 
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Second, while the government's ability to impose taxes is uniquely 

governmental, the ability to impose taxes is not at issue here. Instead, 

having exercised its authority under RCW 82.32.350 and .360 to enter into 

a closing agreement determining Wells Fargo's "tax liability or tax 

immunity" on the issues in question, the Department's rights and 

obligations (like Wells Fargo's) are determined by the contract and 

contract law. Just as the Department argues, "Once a settlement 

agreement is entered into, any subsequent remedy of the parties must be 

based on the agreement." Br. Respondent at 22 (citing authorities). There 

is nothing uniquely governmental about the rules of contract interpretation 

or the enforcement of contractual obligations. See Riley Pleas, Inc. v. 

State, 88 Wn.2d 933,937-38,568 P.2d 780 (1977). 

The present claim is reviewable independent of the APA because 

the AP A exempts claims subject to de novo review from exclusive judicial 

review under the AP A. The present claim is reviewable under RCW 

4.92.010 and is subject to de novo review, and thus the Superior Court has 

subject matter jurisdiction. 

C. Wells Fargo Successfully Invoked APA Jurisdiction. 

If the Court agrees that the AP A applies to the present dispute, 

then the AP A serves as an additional, independent source of subject matter 

jurisdiction. Under the AP A, an agency action is judicially reviewable if a 
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claim is properly initiated within 30 days of the disputed action. RCW 

34.05.542(3). Wells Fargo commenced the present action in a timely 

manner, so the AP A provides subject matter jurisdiction. 

The Department asserts "agency action" regarding the breach of 

contract occurred on April 15, 2008. On that day, Wells Fargo received a 

letter from the Department indicating it would not pay interest on the tax 

refund. The Department asserts this letter was unequivocally final and 

concluded all negotiation on the issue, despite an offer by the Department 

for Wells Fargo to contact it to discuss the situation further. In contrast, 

when the Department issues an assessment, letter ruling, or determination, 

it advises the taxpayer of its right to appeal-it does not suggest further 

discussions. 

Moreover, given the Department's subsequent conduct, it is 

abundantly clear that the April 15 letter represented no such final decision, 

either to the Department or Wells Fargo. After receiving the April 15 

letter, Wells Fargo retained outside counsel. CP 994. Dirk Giseburt, 

outside counsel for Wells Fargo, wrote to Cameron Comfort, Senior 

Assistant Attorney General, described the situation, and informed 

Mr. Comfort that Wells Fargo would bring an action in 60 days for 

damages absent a satisfactory resolution. CP 994.:95. Mr. Comfort called 

Mr. Giseburt in response and said that he would forward the letter and 
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discuss the issue with the Department. CP 995. He also requested that 

Mr. Giseburt contact him again before filing suit so that he could prompt 

the Department if its failure to respond earlier was inadvertent. Id. 

Following the end of the 60-day period, Mr. Giseburt emailed 

Mr. Comfort on November 26, 2008, to ask whether the Department 

would respond to Mr. Giseburt's letter. Id. A few days later, Mary Barrett 

on behalf of the Department called Mr. Giseburt and said the Department 

would like to resolve the matter short of litigation. Id. Ms. Barrett made 

an offer of settlement. Id. A few days later, Mr. Giseburt left a voice 

message with Ms. Barrett conveying a counteroffer. On December 12, 

2008, Ms. Barrett sent Mr. Giseburt an email conveying another 

counteroffer, which purported to be a final offer in concept, although it 

invited discussion on the method of calculating the interest to be paid. Id. 

Mr. Giseburt received no revocations of this offer by the time Wells Fargo 

filed this action on January 22, 2009. Id. 

The Department's position that the April 15 letter represented a 

final decision is untenable legally and factually. Negative letters lack 

finality unless they clearly assert a legal relationship and make clear that 

the letter is the final point in the administrative process. Harrington v. 

Spokane County, 128 Wn. App. 202,212, 114 P.3d 1233 (2005); WCHS, 

Inc. v. City o/Lynnwood, 120 Wn. App. 668, 679, 86 P.3d 1169 (2004). 
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The letter here did no such thing. Nor did the Department's conduct show 

that it had made a final decision. The subsequent negotiations over how 

much interest was owed by the Department make clear the Department's 

April 15 position on the issue was neither firm nor final. The 

Department's attempt to recast these negotiations as merely an attempt to 

avoid litigation is irrelevant. Regardless of the label, the issue open for 

discussion was how much interest the Department would pay. As such, 

the Department's prior indication on April 15 that it would not pay any 

interest was not a final decision and did not initiate the 30-day AP A filing 

requirement provided by RCW 34.05.542(3). 

The Department's conduct enshrined in the April 15 letter was not 

a final decision. The Department's final action in regards to the tax 

interest was an offer that was neither accepted nor rescinded. Because the 

Department made no firm, final decision on the issue prior to Wells Fargo 

filing its claim, if the continuing failure to pay interest under the closing 

agreement was an "agency action" at all, Wells Fargo's claim was filed 

within the AP A 30-day requirement. The AP A itselfthus provides an 

independent, alternative source of subject matter jurisdiction. 

Moreover, even if the 30-day period had been triggered at some 

point, the Department's continued negotiations over the interest issue 

equitably estop it from asserting a statute of limitations defense. The 
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gravamen of equitable estoppel with regard to the statute of limitations is 

that the defendant made representations that lulled the plaintiff into 

delaying timely action. Peterson v. Groves, 111 Wn. App. 306, 311, 44 

P.3d 894 (2002). The three elements to be proved are (1) an admission, 

statement, or act inconsistent with the later assertion of the statute of 

limitations, (2) reasonable reliance by the plaintiff on that admission, 

statement, or act, and (3) resultant running of the limitations period. ld. at 

310-11. Here the Department's invitation to discuss the issue further in 

April 2008 and willingness to negotiate with Wells Fargo over interest in 

December 2008 are certainly inconsistent with the Department's assertion 

in this action that the statute of limitations began to run no later April 1.5, 

2008. This continued willingness to negotiate reasonably had the effect of 

discouraging Wells Fargo from filing an action, and it would be 

inequitable to allow the Department to escape defending the claims on the 

merits because the statute of limitations has run. 

The questions of when the AP A's statute of limitations was 

triggered and whether the Department may assert a statute oflimitations 

defense involve disputed issues of fact that are evaluated using the 

summary judgment standard. See Wright v. Colville Tribal Enterprise 

Corp., 159 Wn.2d 108, 117-120, 147 P.3d 1275 (2006) (Madsen, J., 
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concurring).4 Therefore, the facts and inferences drawn from the 

pleadings and other evidence must be viewed in the light most favorable to 

Wells Fargo. See Graffv. Allstate Ins. Co., 113 Wn. App. 799, 802, 54 

P.3d 1266 (2002). Here the Department's ongoing negotiations clearly 

raise factual questions that preclude a finding that the statute oflimitations 

was triggered in April 2008, or that even if it was, whether the Department 

is entitled to dismissal when it led Wells Fargo to think that the issue was 

still open to negotiation. 

IV. ARGUMENT IN REPLY 

In its opening brief, Wells Fargo argued that (1) RCW 82.04.060 

requires the payment of interest on all tax refunds, including those 

documented by closing agreements between the taxpayer and the 

Department, (2) because there was a statutory right underlying the closing 

agreement, Wells Fargo was entitled to interest unless it had waived it in 

the agreement, and (3) under contract interpretation principles, in the 

absence of an interest term, the statute would supply it. In its responsive 

brief, the Department argues that the interest statute applies to all tax 

refunds except closing agreements because closing agreements are 

4 The Department's Motion to Dismiss was ostensibly brought pursuant to CR 12(b)( 1), 
to which the summary judgment standard applies. However, the Washington Supreme 
Court has held that the superior court has original jurisdiction over issues of compliance 
with the AP A and the AP A itself does not provide such jurisdiction. Dougherty v. 
Department of Labor & Indus., 150 Wn.2d 310, 76 P.3d 1183 (2003). In that case, the 
Department's motion should be deemed brought pursuant to CR 12(b)(6), with its more 
deferential standard. 
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settlements, waiver does not apply because the claims were resolved by a 

settlement, and normal contract principles do not apply either-apparently 

because the claims were resolved by a settlement. The Department's real 

argument here is that a settlement is so inherently different-from other 

administrative processes and even from other contracts-that the normal 

methods of statutory and contract interpretation do not apply. Nowhere, 

however, does the Department cite a single authority for why a settlement 

is so different. 

A. The Department Ignores the Plain Language and 
Statutory History of RCW 82.32.060 and the Closing
Agreement Statutes. 

1. RCW 82.32.060(4) Expressly Calls for Interest 
on All Refunds Without Limitation. 

Wells Fargo's position is that the interest provision in RCW 

82.32.060(4)(a) expresses in plain language the Legislature's intent that 

the State pay interest whenever the State returns tax to a taxpayer, and that 

this statute forms the basis for every closing agreement unless waived by 

the taxpayer. The statute provides: 

Interest at the rate of three percent per annum must 
be allowed by the department and by any court on the 
amount of any refund, credit, or other recovery allowed 
to a taxpayer for taxes, penalties, or interest paid by the 
taxpayer .... 

(Emphasis added.) If a statute is unambiguous, the courts do not look 

beyond the statutory language for interpretive guidance. 
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In reviewing a statute, we give effect to the legislature's 
intent, primarily derived from statutory language. Where 
statutory language is plain and unambiguous, we 
ascertain the meaning of the statute solely from its 
language. We read an unan1biguous statute as a whole 
and must give effect to all its language. 

Dot Foods, Inc. v. Department of Revenue, 166 Wn.2d 912, 919 (~8), 215 

P .2d 185 (2009). 

Nowhere in the Brief of Respondent does the Department 

expressly deny that this statute has plain meaning. Nor does the 

Department claim that its plain meaning is something else. The 

Department has even abandoned the express statutory argument it made in 

the trial court that, in "the context ofthe entire statute," it is "clear that the 

word 'refund' in RCW 82.32.060(4) refers to the amount that either the 

Department or a Court 'determined' was paid 'in excess of that properly 

due'." CP 796-97. 

Indeed, the Department now offers no statutory-interpretation 

argument at all. It merely asserts that the interest statute "does not require 

the Department to pay interest on the amount of a negotiated settlement," 

Br. Respondent at 18, because "[a] closing agreement is not equivalent to 

a determination on the merits ofthe taxpayer's claims." Id. at 20. See 

also id. at 24 (repeating this logic). The Department also places no 

reliance on the erroneous statutory analysis ofthe trial court in its oral 
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OpInIOn. The Department's only response to Wells Fargo's plain-meaning 

argument is, Settlements are different, and the "policies" are different. See 

id. at 20-21,23-26. 

The Department offers no statutory rationale why the policies are 

different. In fact, the statutory language itself and the statutory history 

show that the Department's position is false. 

The Washington statutes on closing agreements were enacted in 

1945. 1945 Laws ch. 251, §§ 1-2. They established that the Department 

may enter into an agreement in writing with any person 
relating to the liability of such person in respect of any 
tax imposed by any ofthe preceding chapters ofthis title 
for any taxable period or periods. 

RCW 82.32.350 (emphasis added). And, upon mutual execution of the 

agreement, 

the agreement shall be final and conclusive as to the tax 
liability or tax immunity covered thereby . ... 

RCW 82.32.360 (emphasis added). These statutes have not been amended 

substantially at all since 1945.5 They speak of agreeing to the taxpayer's 

"tax liability or tax immunity," not of merely compromising monetary 

claims. 

5 The statutes were amended to alter cross-references when the statutes were codified, 
1961 Laws ch. 15, §§ 82.32.350, .360, and to substitute the Department for the old State 
Tax Commission. 1971 Laws ex. sess. ch. 229, § 23 (RCW 82.32.350); 1975 Laws 1st 

ex. sess. ch. 278, § 93 (RCW 82.32.360). 
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The Department argues that closing agreements do not entail 

admission ofliability, Br. Respondent at 27, but as a statutory matter this 

too is false. Terms in a closing agreement reciting "no admission" of 

liability or non-liability are instead reservations of claims for other periods 

and other issues not covered by the closing agreement and are thus 

consistent with the statute. See RCW 82.32.360 (the agreement is "final 

and conclusive as to the tax liability or tax immunity covered thereby"). A 

closing agreement necessarily involves fixing liability for the issue and 

period covered thereby. 

The Washington closing agreement statutes enacted in 1945 were 

substantively identical to the parallel provisions of federal law at the time, 

Internal Revenue Code of 1939 § 3760(a), (b), 26 U.S.C. § 3760(a), (b) 

(1940) (Appendix A). (The federal provisions, now 26 U.S.C. § 7121(a) 

and (b), remain substantively identical to Washington's statutes, as 

discussed in Wells Fargo's Opening Brief at 17-18.) The 1939 federal 

provisions themselves derived from the federal Revenue Act of 1928, 

Section 606,45 Stat. 791,874 (Appendix B), which had the express 

purpose and effect of changing prior law to make a closing agreement 

itself a "determination" of tax liability. This history shows the 

Department's error in distinguishing between closing agreements and 

other "determinations" of tax liability. 
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Before the 1928 federal act, Section 1106(b) of the federal 

Revenue Act of 1926 had required a prior "detennination" of tax liability 

and even a prior payment ofthe agreed assessment or refund before a 

closing agreement could be effective: 

(b) If after a determination and assessment in 
any case the taxpayer has paid in whole any tax or 
penalty, or accepted any abatement, credit, or refund 
based on such determination and assessment, and an 
agreement is made in writing between the taxpayer and 
the Commissioner, with the approval of the Secretary, 
that such determination and assessment shall be final and 
conclusive, then (except upon a showing of fraud or 
malfeasance or misrepresentation of fact materially 
affecting the detennination or assessment thus made) 

(1) the case shall not be reopened or the 
detennination and assessment modified by any 
officer, employee, or agent of the United States, and 

(2) no suit, action, or proceeding to annul, 
modify, or set aside such detennination or 
assessment shall be entertained by any court of the 
United States. 

Revenue Act of 1926 § 1106(b), 44 Stat. 9, 113 (emphasis added) 

(Appendix C). The Revenue Act of 1928 repealed this provision and 

adopted the language, now common to both federal and Washington law, 

authorizing "an agreement in writing with any person ... in respect of any 

... tax [imposed by the respective jurisdiction] for any taxable period." 

Revenue Act of 1928, § 606(a), 45 Stat. 791, 874 (Appendix B); cf 

RCW 82.32.350; 26 U.S.C. § 7121(a). The Office of the Commissioner of 
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Internal Revenue issued a "mimeograph" - IT-Mimeograph ColI. No. 

3652, R. A. No. 463 - as of July 5, 1928, to explain the purpose and effect 

of the repeal of Section 11 06(b) of the 1926 Act and the passage of 

Section 606 of the 1928 Act, showing that closing agreements under the 

new statute would have the legal effect of a determination. 

2. The purpose of this section is to provide a 
method whereby a taxpayer and the Commissioner (or 
any officer or employee authorized in writing by him) 
subject to approval of the Secretary or the 
Undersecretary, may reach a final and conclusive 
determination and closing of the tax liability so that the 
case may not be reopened as to the matters or liability 
agreed upon .... 

3. Section 606 removes the restrictions on 
agreements provided in prior acts and it is no longer 
required as a condition precedent to a valid agreement 
that the liability determined be assessed and paid or that 
the taxpayer accept any abatement, credit or refund which 
may be disclosed in the audit of the return. It is essential 
only that there be a determination of the tax liability for 
the period to be covered by the agreement. The removal 
of the restrictions referred to will permit agreements 
stating "no tax liability" in cases where nontaxable 
returns have been filed and accepted by the Bureau. 

Id., reprinted in J. Klein, Federal Income Taxation 1363, 1364 (1929) 

(emphasis added) (Appendix D). This explanation by the Commissioner 

of Internal Revenue shows that a closing agreement was a determination 

of tax liability by agreement. 
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Still other provisions of federal law in effect when Washington 

adopted its closing agreement statutes in 1945 were also consistent with 

this understanding that closing agreements are "determinations." 

Section 13l3(a) oftoday's Internal Revenue Code, 26 U.S.C. § 13l3(a), 

defines "determination" (for purposes of mitigating the effect of 

limitations periods on actions by the IRS) to include, on an equal footing, 

both "a closing agreement made under Section 7121" and "a final 

disposition by the Secretary of a claim of refund." 26 U.S.C. § 1313(a)(2), 

(3) (Appendix E). This statute derives from Section 820(a)(I) of the 

Revenue Act of 1938,52 Stat. 447, 581 (Appendix F). For federal 

purposes, the equivalence of a statutory IRS closing agreement and an IRS 

unilateral decision to allow a refund was therefore firmly in place when 

Washington enacted its closing agreement statutes using the federal 

precedent in 1945. There was no "policy" distinguishing closing 

agreements from decisions on the merits inherent in the federal statutes 

that underlie Washington's statutes. To the contrary, federal "policy" was 

to treat them the same. There was no hint in the Washington enactment of 

an intent to adopt any different "policy." 

In 1949, when the Legislature adopted Washington's first interest 

provision, it required interest to be paid on "any refund, credit, or other 

recovery allowed to a taxpayer." 1949 Laws ch. 228, § 21 (amending 
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1935 Laws ch. 180, § 189). The Legislature did not exclude refunds paid 

pursuant to closing agreements, though it certainly could have done so. 

Such an exclusion would not have made sense. The Legislature knew that 

refunds paid under closing agreements reflected an agreed determination 

ofthe taxpayer's "tax liability or tax immunity." RCW 82.32.360. The 

Legislature also knew that, as the Department concedes, there is no 

constitutional basis for an administrative agreement to make a refund 

unless, at the very least, ''the validity ofthe tax is in doubt." Br. 

Respondent at 24. The plain language of the interest statute is broad, 

without exceptions as to types of refunds, because it reflects the 

Legislature's clear policy that paying interest on tax refunds is a matter of 

simple justice. 

2. The Closing Agreement Cannot Displace the 
Interest Statute When It Is Silent as to Interest. 

The Department appears to argue that the statute awarding interest 

is irrelevant because it has been superseded by the closing agreement. 

E.g., Br. Respondent at 22. It is certainly true that the parties were free to 

contract for something other than statutory interest-a different rate, 

perhaps, or none at all. The fallacy in the Department's argument is that 

the closing agreement says nothing at all about interest. A settlement is 

only conclusive "as to the matters included." 15A CJS 121, 
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Compromise & Settlement § 38 (2002). And "any matter not in fact 

intended to be settled by the compromise is not barred by the settlement 

from recovery." /d. at 120, § 37. Cf RCW 82.32.360 (closing agreements 

are "final and conclusive as to tax liability and tax immunity covered 

thereby"). 

The interest statute is relevant precisely because the settlement is 

silent. The Department cannot dismiss the statute on the grounds that the 

settlement contract displaces it and then refuse to use ordinary contract 

principles to interpret the agreement. 

Wagner v. Wagner, 95 Wn.2d 94,621 P.2d 1279 (1980), shows the 

correct interplay of statutory and contract law. In that case, the parties 

entered into a separation agreement, settling the issues in their dissolution 

matter. Id. at 96. The agreement provided for alimony, but was silent as 

to the circumstances under which the alimony could be modified. Id. at 

99. The court held that, in the absence of such a provision, the statute 

dealing with the subject would control. /d. at 98-99. The absence of a 

modification provision did not mean that alimony could not be modified; 

it meant that it could only be modified as provided by statute. Absent a 

clear intent to the contrary disclosed by the contract, the general law will 

govern. See Jenkins v. Morgan, 112 S.E.2d 23 (Ga. 1959); Poole & Kent 
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Corp. v. C.E. Thurston & Sons, Inc., 209 S.E.2d 450 (N.C. 1974), cited in 

Wagner, 95 Wn.2d at 99. 

The Department's cases are not to the contrary. In fact, in arguing 

that a settlement agreement overrides the statute, the Department relies on 

cases that simply state the rule that a settlement agreement is res judicata 

as to the matters contained therein. See Rasmussen v. Allstate Ins. Co., 45 

Wn. App. 635, 637, 726 P.2d 1251 (1986); In re Estate a/Phillips, 46 

Wn.2d 1, 13-14,278 P.2d 627 (1955); United States v. William Cramp & 

Sons Ship & Engine Bldg. Co., 206 U.S. 118 (1907). Not one of these 

cases addresses the question of whether a settlement can override a statute, 

let alone whether a s"ettlement that is silent on a question controlled by 

statute can nonetheless negate the statute. 

The only case involving a statute that was cited by the Department 

is Anderson v. Port a/Seattle, 49 Wn.2d 528, 304 P.2d 705 (1956). 

Anderson, however, is an inverse condemnation case, where interest is an 

integral element of damages rather than being awarded on top of damages. 

The last sentence of the quote used by the Department makes this clear: 

The rule is well settled, that where interest is recoverable 
only as damages, once the principal debt has been paid, 
interest cannot be recovered in a separate action. 

Id. at 532, quoted in Br. Respondent at 31. Anderson is not a case about 

prejudgment interest, let alone about interest on tax refunds. 
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3. The Department's Reliance on Vague "Policy" 
Claims Is Misplaced. 

Without offering any argument why the closing-agreement statutes 

should, as a matter of statutory interpretation, be divorced from the 

Legislature's requirement that interest be paid on "any refund," and 

without so much as a mention of "legislative intent,,,6 the Department 

casts wide for sources for sources of its alleged "policy" that agreed 

refunds do not presumptively entail a payment of interest. 

The Department cites IBM Corp. v. Levin, 928 N.E.2d 440 (Ohio 

2010), for the proposition that legislative policy supports the distinction 

that the Department makes between settlement agreements and other 

methods of fixing tax liability. However, IBM Corp. did not turn on this 

distinction, but instead on the distinction between tax exemptions and tax 

overpayments. The taxpayer in IBM Corp. was seeking interest, not on an 

overpayment oftaxes, but on a 25 percent rebate of sales and use tax 

available to providers of electronic information services. Id. at 441. The 

court held that the rebate was in the nature of a tax exemption, not a 

refund of "illegal or erroneous payments." Id. at 444. As to the latter, the 

court stated that "interest was allowed on all overpayments." Id. at 443.7 

6 There is at least a nod to "legislative intent" in the Department's AP A argument. Br. 
Respondent at 14. 
7 Ohio is not unique in using refund or rebate statutes to provide tax benefits to certain 
industries. Washington has done the same with government contractors. See 2003 Laws 
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The Department does not explain why its refund of $1 ,997,685 to 

Wells Fargo was not an "overpayment." As to one of the issues, the 

Department refunded 100 percent of the amount claimed. Presumably, the 

Department did so because it believed that a court would find that amount 

to be an "overpayment.,,8 The Department even admits that "[i]t makes 

sense that the Appeals Division would use a closing agreement to 

efficiently resolve a tax refund claim of undisputed merit." Br. 

Respondent at 29, n.12. The Department's attempt to characterize the 

refund to Wells Fargo as something other than an overpayment is 

nonsensical. 

4. Federal Law Supports Wells Fargo's Position. 

The Department mistakes the meaning of United States v. 

Steinberg, 100 F.2d 124 (2d Cir. 1938). There a taxpayer entered into a 

monthly installment plan and gave a bond to secure it. The taxpayer made 

late payments and the government sought to get interest on the late 

payments. The court held that the government could have accepted the 

principal and sued for interest because the "statute itself awards interest" 

ch. 73, § 2. This act repealed former RCW 82.32.060(3), which provided for refunding 
tax amounts paid on income that the taxpayers later had to refund to the U.S. government, 
but which specifically provided that no interest would be paid on such refunds. The 
Legislature has not similarly excluded closing-agreement refunds from the interest 
requirement. 
S Beth Anne Kreger, the administrative law judge who negotiated the settlement, 
repeatedly stated to her superiors that Wells Fargo was likely to prevail on the merits. 
See CP 780-94. 
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on taxes, but that it had substituted the bond, which carried no statutory 

duty to pay interest. ld. at 126. The key to understanding the result in 

Steinberg is that the government agreed to get specific sums of money 

over time, thus evidencing an agreement to forego interest. Where an 

agreement does not involve an installment plan, no inference can be drawn 

about interest. 

The Department's attempt to distinguish Smith v. United States, 

850 F.2d 242 (5th Cir. 1988), and In re Spendthrift Farm, 931 F.2d 405 

(6th Cir. 1991), is misguided. First, it tries to impose a distinction 

between a settlement of a discrete set of issues versus a settlement of all 

issues for a particular tax period. This distinction, however, has nothing to 

do with whether interest is paid. See Int. Rev. Manual 8.17.6.1(2), 

available at http://www.irs.gov/irmlpart8/irm 08-017-006.html#dOel0. 

("In general, interest is paid on an overpayment as provided by the 

Internal Revenue Code or, if not provided by the Internal Revenue Code, 

for the period the Government has use ofthe taxpayer's money.") Then 

the Department argues that the case outcomes are determined by this 

general policy to pay interest, without recognizing that the "policy" is 

dictated by 26 U.S.C. § 6611, which is parallel to RCW 82.32.060. The 
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Department's insistence that its "policy" is different from the federal one 

begs the question of whether its policy is legal.9 

The Department's asserted distinction, Br. Respondent at 36-40, 

between the Wells Fargo settlement and the cited federal settlements on 

"narrow issues" is exaggerated on the facts as well. Wells Fargo's refund 

claims for one issue for 1996 and 1997 related to whether just one cost of 

doing business, its income-tax costs, should be allocated to the location of 

its home office or ratably to all company locations for purposes ofthe 

apportionment formula ofRCW 82.04.460, and whether Wells Fargo had 

the benefit of a prior Department determination on that question. CP 99-

100, 172,229. The other issue also related to allocating business costs 

among the states for purposes of apportioning income. [d. 228-29. These 

are not broader issues than those involved in the cases cited by the 

Department, Br. Respondent at 36 n.17, where the courts held that closing 

agreements did not preclude statutory interest claims. 

Moreover, in the recent published federal cases cited by the 

Department as purportedly more broadly covering "the entire tax 

controversy," id. at 36-37, the denial of interest claims related not to the 

substantive tax issues in dispute but primarily to the manner in which the 

9 It also assumes that it is the Department's policy not to be explicit about interest in a 
closing agreement, but there is no evidence of that, apart from the facts of this case. The 
Department cites to no regulations or other published guidance as evidence of its "policy" 
or interpretation of the statutes in question. 
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parties expressed their sense of "finality" in settling Tax Court litigation, 

not in statutory closing agreements. 10 

The Department cites three relatively recent decisions, LaRosa's 

Int 'I Fuel Co., Inc. v. United States, 73 Fed. Cl. 625 (2006), Hurt v. United 

States, 70 F.3d 1261, 1995 WL 703540 (4th Cir. unpub. 1995), and 

Anthony v. United States, 987 F.2d 670 (lOth Cir. 1993). All three 

settlements at issue were made as Stipulated Decisions in the U.S. Tax 

Court rather than as statutory closing agreements II and all three decisions 

favored the taxpayers, with a marked flavor of disapproval of IRS 

overreaching. 

In LaRosa's, the court relied on extrinsic evidence of the 

taxpayers' anguish over their "nightmare" experience to infer intent to 

completely settle the Tax Court litigation and the family's federal tax 

10 The older cases cited in the Br. of Respondent at 37, Parish & Bingham Corp. v. 
United States, 44 F.2d 993 (Ct. Cl. 1930), Lloyd-Smith v. United States, 44 F.2d 990 (Ct. 
Cl. 1930), and Columbia Steel & Shafting Co. v. United States, 70 Ct. Cl. 730,44 F.2d 
998 (1930), are not germane because they all dealt with settlement agreements pursuant 
to sections of the Revenue Acts of 1921 or 1926 that provided for a fmal determination 
and payment of all liabilities of the taxpayer or the government for the period covered by 
the agreement before execution of the agreement. See Revenue Act of 1926 § 1106(b) 
(Appendix C), discussed supra at 20-22; see also Parish & Bingham, 44 F.2d at 997; 
Lloyd-Smith, 44 F.2d at 991-92; Columbia Steel, 44 F.2d at 999-1000. These cases do 
not provide an analogy either to Washington's closing-agreement statute or for the Wells 
Fargo agreement, which was limited to the refund claims under appeal rather than all 
liabilities for a specified period. Under the modem federal closing-agreement statute 
equivalent to Washington's, by contrast, courts such as in Ewing v. United States, 914 
F.2d 499,505 (4th Cir. 1990), hold that closing agreements determine only what they 
determine, and that statutes give effect to those agreed determinations. The agreement to 
a refund means interest is owing. 
11 LaRosa's involved a Stipulated Decision in the Tax Court for the year in question, plus 
a closing agreement for certain subsequent years. 
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disputes in general. 73 Fed. Cl. at 630. The inference of finality was 

supported by the government's admission that the settlement had included 

a calculation of interest and payment of interest by the taxpayers. The 

government's new interest claim - that it had calculated the interest 

incorrectly the first time - was made eight years after the taxpayers had 

paid their liabilities under the Stipulated Decision. The court also 

expressed sympathy for the taxpayers' alternative estoppel theory, though 

it was unnecessary to resolution of the case. Id. at 630-31. 

Hurt v. United States is a bizarre, unpublished 2-1 decision of a 

Fourth Circuit panel that analyzes a Tax Court Stipulated Decision with 

virtually no reference to federal case law on the settlement of tax 

controversies and with no reference to federal statutes on settlement. The 

court interpreted the Stipulated Decision as unambiguous on its face (and 

as precluding the IRS interest claims) in light of only one lower-court 

decision from Georgia, plus reference to general principles of settlement 

from opinions in Virginia, Hawaii, Kansas, Oklahoma, and North Carolina 

- none of them tax disputes. 1995 WL 703540 at *3-*4. The dissent, 

applying federal case law on tax controversies (including the Anthony, 

Spendthrift Farm, and Smith cases cited above), perceived ambiguity in 
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the stipulation's text and the extrinsic evidence. Id. at *5-*6. The 

majority opinion has very dubious standing. 12 

In Anthony, as the dissent in Hurt noted, the Tenth Circuit held that 

the Stipulated Decision was ambiguous and could be interpreted in light of 

extrinsic evidence. The IRS had argued that it could assess interest on the 

deficiencies that flowed from the agreement's terms because the Stipulated 

Decision should be interpreted like a closing agreement, ''which would not 

include interest," but the court held that it was not a statutory agreement 

and was open to interpretation. 987 F.2d at 673. The IRS attorney had 

assured the taxpayers during negotiation that the agreement covered all 

"civil liability" other than fraud. Id. This evidence was sufficient to 

validate the taxpayers' claimed intent to settle the tax issues fully and 

finally. The court implied that, if the IRS intended to reserve privately its 

deficiency interest claim in this context, it would be a breach the 

government's "duty to act with at least a 'minimum standard of decency, 

honor, and reliability' ... " when contracting with its citizens. Id. at 674 

(quoting Heckler v. Community Health Serv., 467 U.S. 51,61 (1984». 

Ofthese three recent cases, then, the two published decisions stand 

for the unassailable proposition that, when an agreement that terminates 

litigation is ambiguous as to whether interest is due on a resulting tax 

12 The taxpayer and the IRS attorney gave conflicting testimony on whether interest had 
been discussed during their negotiations. 1995 WL 703540 at *3. 

33 



deficiency, the agreement may and must be interpreted in light of extrinsic 

evidence of the parties' intentions concerning the scope of the "finality" of 

the agreement. The Department's argument that these cases are equivalent 

to the context and content ofthe Wells Fargo agreement is baseless. To 

the contrary, the disputes arose outside the context of statutory closing 

agreements, where the presumption is clear and settled that interest will be 

paid by the party with the tax payment or refund obligation. 

The Department tries to bolster its argument by citing a number of 

cases that would suggest, based on the parentheticals, that a taxpayer may 

not bring a separate claim for interest after settling the tax liability. See 

Br. Respondent at 38-39. This claim is, of course, inconsistent with all the 

cases cited by the Department and Wells Fargo that involved actions for 

interest following a settlement. But the holdings of the cited cases do not 

support the Department's argument. Two of these cases hold that a 

taxpayer who has entered into an agreement compromising interest and 

penalties cannot then contest the tax itself because payment of interest and 

penalties concedes the tax. See Nelson- Wiggen Piano Co. v. United States, 

84 F.2d 47 (7th Cir. 1936); Schneider v. United States, 119 F.2d 215 (6th 

Cir. 1941). The implication that can be drawn from paying interest and 

penalties is not the same as an implied waiver of a statutory right. Western 

Maryland Ry. Co. v. United States, 23 F. Supp. 554 (D.C. Md. 1938), 
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involved two separate lawsuits for taxes and for interest, which certainly 

raises res judicata issues. The lone Washington case, In re Estate of 

Phillips, 46 Wn.2d 1,278 P.2d 627 (1955), was not a tax case. And E. W 

Scripps Co. v. United States, 2002 WL 31477137 (S.D. Ohio 2002), the 

unpublished federal decision, concerned jurisdiction and waiver of 

sovereign immunity, holding that the same provisions of federal law 

authorized suits for both tax refunds and interest. It did not say that the 

claims must be brought together. Scripps supports Wells Fargo's position. 

It approved a suit for interest alone after payment of the refund, because 

the taxpayer was not required to ask for the interest separately. The court 

said, "[T]he government may not return the cow, but keep the calf." Id. at 

*4. 

B. Wells Fargo Did Not Waive Its Right to Interest. 

"The doctrine of waiver ordinarily applies to all rights or privileges 

to which a person is legally entitled." Dombrowsky v. Farmers Ins. Co., 

84 Wn. App. 245, 255, 928 P. 1127 (1996). The Department contends that 

the doctrine of waiver does not apply to the interest at issue in this appeal 

because Wells Fargo has no right to that interest under RCW 82.32.060(4). 

However, as discussed extensively above, RCW 82.32.060(4) does apply 

to refunds granted pursuant to a closing agreement. Thus, the doctrine of 

waiver is applicable to this case. 
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The Department then argues that Wells Fargo's silence waived the 

right to interest, citing Dombrowsky. Br. Respondent at 41. However, 

Dombrowsky unequivocally held that silence was not enough. "A waiver 

is the intentional and voluntary relinquishment of a known right, or such 

conduct as warrants an inference of the relinquishment of such right." !d. 

(citing Bowman v. Webster, 44 Wn.2d 667, 669, 269 P.2d 960 (1954)). 

Thus, a waiver does not result from "[ n ]egligence, oversight or 

thoughtlessness." Id. (citing Reynolds Metals Co. v. Electric Smith 

Constr. & Equip. Co., 4 Wn. App. 695, 700, 483 P.2d 880 (1971)). The 

fact that there was an express reservation of rights in Dombrowsky does 

not mean that one was necessary. Longstanding case law makes this clear. 

See, e.g., Vehicle/Vessel LLC v. Whitman County, 122 Wn. App. 770, 778, 

95 P.3d 394 (2004) ("Implied waiver will not be inferred; the party 

claiming waiver must present unequivocal acts or conduct that show an 

intent to waive."). "Mere silence does not constitute a waiver unless there 

is an obligation to speak." Voelker v. Joseph, 62 Wn.2d 429, 434-35, 383 

P.2d 301 (1963). The Department has pointed to no rule or statute that 

obligated Wells Fargo to reserve its right to interest under RCW 

82.32.060(4), and Wells Fargo knows of none. 

The Department cannot meet its burden to demonstrate Wells 

Fargo's intent to waive its right to interest on its tax refund. Andrew 
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Gardner's testimony makes clear that Wells Fargo did not intend to waive 

interest. CP 161, 179-81,239-40. Both Mr. Gardner and Ms. Kreger 

stated interest was never discussed during the settlement process. CP 108, 

112, 122. Thus, the Department can point to no "unequivocal acts or 

conduct that show an intent to waive." Vehicle/Vessel LLC, 122 Wn. App. 

at 778, 95 P .3d 394. 

The Department contends that Wells Fargo's "unconditional 

waiver ... of any right to further challenge the assessments ... in any 

administrative or judicial proceeding," CP 246, served as a waiver of its 

right to statutory interest. This argument fails because Wells Fargo is not 

challenging the amount of the assessment; it agrees with the agreed 

determination of its "tax immunity" and the tax refund amount stated in 

the closing agreement. Rather, Wells Fargo believes statutory interest 

should be applied to the agreed upon assessment, as is the case under 

federal closing agreements made under the identical federal statute. 

"When [ waiver] is in derogation of a statutory right, it is not favored ... 

and will not be inferred from doubtful acts." Voelker, 62 Wn.2d at 436 

(internal citations omitted); see also In re Spendthrift Farm, Inc., 931 F.2d 

405,407 (6th Cir. 1991) ("there must be a specific waiver in the closing 

agreement" to cut off the payee's right to interest). The waiver language 

in the closing agreement is not the unequivocal and specific language 
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required to waive Wells Fargo's statutory right to interest on its tax 

refund. The right to that statutory interest is not waived in the closing 

agreement, and Wells Fargo is entitled to interest in accordance with RCW 

82.32.060(4). 

C. Rules Governing the Construction of Contracts 
Establish That Interest Is a Term of the Contract. 

The Department agrees that a closing agreement between a 

taxpayer and the Department is a contract, but then declines to apply 

normal contract principles to the closing agreement. Its arguments are 

disjointed but can be summarized as (1) there is no gap in the contract 

because interest must be specifically addressed or none is available, (2) 

extrinsic evidence should not be considered, and (3) it would be 

inequitable to award interest. 

The first of these arguments is really just an amalgam of the 

Department's earlier arguments that the statute does not apply, coupled 

with bare assertions that closing agreements are somehow different from 

other agreements. The Department ignores the principle that parties are 

presumed to contract with reference to existing statutes that affect the 

subject matter of the contract. Wagner, 95 Wn.2d at 98. "lfthe parties to 

a contract wish to provide for other legal principles to govern their 

contractual relationship, they must be expressly set forth in the contract. 
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Absent a clear intent to the contrary disclosed by the contract, the general 

law will govern." Id. at 98-99. 

Here, the contract is completely silent as to the provision of 

interest. CP 246. Although interest was not discussed during 

negotiations, both parties understood that Washington law provides for 

interest "on the amount of any refund, credit, or other recovery allowed to 

a taxpayer for taxes ... paid by the taxpayer." RCW 82.32.060(4)(a). 

The Department did not specify in the contract that interest was not to be 

paid on the $1,997,685 the Department agreed to refund to Wells Fargo. 

CP 246. Absent a clear intent to deviate from the standard operation of 

Washington law, the terms ofRCW 82.32.060(4)(a) must govern. See 

Wagner, 95 Wn.2d at 98-99. Thus, Wells Fargo is entitled to interest on 

its tax refund. 

The Department's second argument is that Wells Fargo has 

improperly relied on extrinsic evidence of what occurred within the 

Department after the closing agreement was finalized because Wells Fargo 

could not have relied upon this evidence when entering into the contract. 

The Department misunderstands the importance of this evidence. The 

evidence is not presented to demonstrate reliance, rather it is evidence of 

the parties' original intent when entering into the contract. See In re 

Garrity, 22 Wn.2d 391,398, 156 P.2d 217 (1945) ("In ascertaining the 
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intention of parties to a written agreement we must look to the wording of 

the instrument itself as made by the parties, view it as a whole, and 

consider all of the circumstances surrounding the transaction, including 

the subj ect matter together with the subsequent acts of the parties to the 

instrument.") (emphasis added). 

Wells Fargo had previously dealt with the Audit Division of the 

Department of Revenue regarding the same tax refund requests at issue in 

this appeal. When the Audit Division agreed to refund taxes previously 

paid by Wells Fargo, it issued the refund plus statutory interest. CP 288-

95. Wells Fargo did not make specific requests for interest at that time. 

Without any request by Wells Fargo, the Audit Division's documents 

included a notice indicating that "Interest ... is included," annual credit 

tax assessments for 1996, 1997, and 1998 noting the amount of interest 

being credited, and supporting schedules containing a summary line 

stating, "Total Tax Adjustment (Excluding Penalties and Interest)." CP 

288-95. Thus, when the Appeals Division agreed to refund 100 percent of 

the amount requested by Wells Fargo on one issue for two tax years and 

40 percent on another issue, Wells Fargo believed interest would be paid 

on those amounts. 

The Department gave Wells Fargo no indication during settlement 

negotiations or in the draft closing agreement that the Appeals Division 
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and the Audit Division treated the question of interest differently. 

Considering the prior course of dealing with the Audit Division. which 

aligned with Wells Fargo's understanding ofRCW 82.32.060. Wells 

Fargo reasonably understood that interest would be added to the agreed 

amount of its refund. In fact. the refund agreed to by the Appeals Division 

was accompanied by an Audit Division schedule identical to those 

previously obtained during the parties' course of dealing. stating "Total 

Tax Adjustment (Excluding Penalties and Interest)." CP 254. In the 

absence oflanguage in the contract demonstrating that the course of 

dealing between the parties was being modified. this Court should find 

that the parties intended to provide for interest on the tax refund. 

The Department's third argument is that it would be inequitable to 

award interest in this case because Wells Fargo was negligent. The 

Department does not explain why it was not also negligent in failing to 

raise the issue. The Department customarily supplies the working draft for 

closing agreements. maintaining templates for this purpose. CP 122-23. 

275-76. 283. The taxpayer may then suggest changes to the Department's 

template. CP 122-23. Because the Department supplies the templates and 

is the only party involved in all closing agreements. it is in the best 
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position to avoid ambiguities by adopting clear language for the 

template. 13 

v. CONCLUSION 

For the above reasons, this Court should reverse the trial court and 

grant summary judgment to Wells Fargo. 

RESPECTFULLY SUBMITTED this 26th day of January, 2011. 

Davis Wright Tremaine LLP 
Attorneys for Wells Far 0 Bank, N.A. 

BY~ 
Michele Rado evich, WSBA # 24282 
Dirk Gisebu ,WSBA #13949 

1201 Thir Avenue, Suite 2200 
Seattle, 'A 98101-3045 
Telephone: (206)-622-3150 
E-mail: micheleradosevich@dwt.com 

dirkgiseburt@dwt.com 

13 This is not, as the Department suggests at page 29 of its responsive brief, an assertion 
that the Department would act in bad faith toward taxpayers-merely that the law should 
encourage the Department to make it clear to taxpayers whether interest will or will not 
be paid on refunds allowed in closing agreements, given that there is a statute expressly 
stating that interest is required on "any refund." 
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The undersigned certifies under penalty of perj ury under the laws 

ofthe State of Washington that on January 26,2011, I caused to be served 

in the manner noted below a copy of Wells Fargo's Reply Brief on 

counsel of record: 

Rosann Fitzpatrick 
Assistant Attorney General 
Revenue Division 

Via U.S. Mail and Electronic 
Mail 

7141 Cleanwater Drive S.W. 
P.O. Box 40123 
Olympia, WA 98504-0123 
RosannF@ATG.WAGOV 

DATED this 26th day of January, 2011. 

~Q~~ 
Elaine Huckabee 
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Page 24.15 TITLE 26.-INTERNAL REVENUE CODE 13'18l 

bl"OUght In 1he name of the United States, but only 
11 such aUll IB belnlll before the explratlou of two 
yeo.rs after the making of such refund, 

(c) Refuuds based on fraud or misrepresentation. 
Despite the provisions of subsections (a) and (b) 

such suJt may be brought at any time wIthin five 
years from the makJng of tbe refund If It appears 
that any part of the refund WIUI Induced by fraud 
or the misrepresentation of Ilo materIal fact. 

(d) Interest. 
Erroneous refunds recoverable by sult under this 

section shall bear Interest at the I'ate of II per 
centum per annum 1'rom the date of Lbe payment 
01' the refund.. (53 stat. 401.) 

DCUVATION 

Ae~ MIlY 20, 1028, ell. 85:1, tOlD, (5 Stilt. 875. ns nmonded 
by Ilota Mny 10, 1034. eh. 277. I 602 (II), 4.8 Stilt. 750: 
June 22, 1080. cll. 090, • 80a, 49 Stilt. 1744. 

§ 3747. D1sposiUou of judgments and mOlleys recov· 
ered. 

All judgments and moneys reco~ered Dr received 
for taxes. costs, forfeitures. and penalties. shall be 
paid to collectors as internal revenue taxes are 
reqUll'ed to be paid. (63 stat. 461.) 

DI:RIVATION 

R. S. S 3210, which WIlS In nature or a revision of oct 
July 13, lOGO, ch. 184. I O. 14 S~Rt. 111. 

ft 3748. l'criods of limitation-(a) Criminal prosecu· 
tlons, 

No person shall be prosecuted. tried, or punished, 
for any of the various offenses arising under ~he 
Inte1'nnl revenue laws of the united Stntes unless 
the Indictment Is found or the Information Insti
tuted wltbJn threc yew:s next after the commission 
of the oUensc, except lhllt the period 01' lbnItflotlon 
shnJI be six years-

(1) for offenses Involving the defrauding or at
tempting to defraud tile United Sta.tes Dr any agency 
thereof, whcther by conspiracy or not. and In any 
manner. 

(2) for the offense of wlllfUlly attempting in any 
manner to evnde or defcnt any tax or the payment 
thereof, and 

(3) for the otrense DC willfully aiding or assisting 
In, or procuring, e(Junsellng, or advising, the prepa.
ration or presentation under, or In connection with 
nny matter arising under, the Internal revenue laws. 
of a rnlse or frnudulent return, amdnvlt, claim, or 
document (wllether or not such fo.lslty or fraud Is 
with t.he knowledge or consent of the person au
tho11zed or reqUired to present such retUrn, amdav_t. 
clnJm, or document). 

For oHenses nrtsing under section 3'1 oC thc Crimi
nal Code. March 4, 1909, 36 stat. 1090 CU. B. C" 
Title 18. § 88), where the objcct 01 the conspiracy 
Is to attempt In allY manner to evade or defeat BnY 
tax or the payment thereof, the period ot limitation 
shall also be six yenrs. The time during whJch tbe 
person commlttlng any of the offenses above men· 
tloned Is absent from the district whereIn the same 
Is committed shnll not be taken as any part 01' the 
time limited by law for tbe commencement of sitch 
pl·occedlngs. Where 0. complaint Is Instituted before 

a commlssloncr of the United states within tho po
rlod above l1DlIted, the time shall be extended until 
the dlschlU'go 01 tho grand Jury Dot I~ next scs.slon 
Within the district. 

(b) Scope of limitations. 
Subsection (a) of this section sball apply to 01-

lenses whenever committed; except lhat It shall not 
I'lppl1 to oJl'ellscs Lbe prosecution of which was barred 
boCore June O. 193:1. 

(c) CMl 8ulls. 
For perloel or limitation In respoot of-

Sulta far fines, penalties, ,mel rorfel~ure8, IICO Boetlon 
Ion ot tho ReVl81!d Statutes (U. S. 0 .• 'l'ltlo 20, 
I 701). 

Suits tor orroneoU8 retunda. G80 seotlon 87(0. 

(53 Stnt. '01,) 
DZRlVAT10N 

Act JIIly 5. 1884, ch. 225, 23 Stll~. 122. M amended by neta 
Noy. 23. 1021, cll. 130. I 1321 (n). 42 Stat. 816: Juno 2. 
1024, ell. 234, I 1010 (11).43 Stat. 341; Feb, 20. 1D!lO, ell. 27. 
I 1110, 44 Stilt. 114.; JUDO 0, 1932, ch, :.=~, I liDO, 47 Stilt. 
208. 

SUBCHAP'.1'ER F.--CLOBING AGREEMENTS AND 
COMPROMISES 

§ 3760. Closing agrecments-(a) Authorization. 
The CommIssioner (or any omcer or employee of 

the Bureau of Internal Revenue. Including the field 
service, authorized In writIng by the CommIssioner) 
Is autllorlzed to enter Into an agreemcnt In writing 
with IIny J]('TSOD relating to the llnbl11ty of such 
person (Dr 01 the person or estate 101' whom he acts) 
In respect 01 any Intcrnnl revenue tax for any tn:mble 
pel·lod. 

(b) Finality. 
U such asreement Is approved by the Secretary. 

the Under Secretary, or an AsslBtant Secrctary, 
within &\leh time as may be sto.ted In such agree
ment, or later agreed to. such agreement shlLll bo 
final and conclusive. and. except upon a showing 
of frllud Dr malfcasIlonce, or misrepresentation 01 a 
material tact-

(1) The case shall not be reopened as to the mnt
ters agreed upon or lhe agreement nlodlfied. by any 
omcer. employee. or agent ot the United states, and 

(2) Iu any sUlt, action, or proceeding, such agree
ment, or any detennlnatlon, asscssment, collection, 
payment, abntement. refund, or credit made In ac
cordance lherewlth, shall not be annuned, modified, 
set aside, or disregarded. (63 stat. 402'> 

DElIlVATlON 

Act May 20, 1020. ch. B5~. 1000, 45 Stilt. 074, liS lUDonded 
by act May 28, 1030. ch. 260, II 801. 802. 6~ stat. 573. 

§ 3161. Compromises-(a) Authorization. 
The Comm1saloner. with t.hl' approval of the Bec

retary, or ot the Under Secretary of the Treasury, or 
of an AssJstnnt SccretlU'Y of the Treasury. may com
promise any civil or criminal case arising under the 
Internal revenue laws Pl'lor to reference to the De
po.rtmcnt of Justice Cor prosecution or defense; and 
the Attorney GcnernJ may compromIse lUly such case 
after reference to the DepartmenG of Justice for 
prDSecutioll or defense. 
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13762 TITLE 26.-lNTERNAL REVENUE CODE Page 2416 

(b) Rec:CJrd •• 
Whenever a compromise Is made by the Commls

Iltom:r In any co.sc there shall be placed on tIle In I.he 
office of the CommissIoner the opinion of U1C Gen
eml CouD.1el for the Department ot the Treasury. or 
ot the officer nctlng lIS such. wlt.h hIs rcu.o;ons there
tor, wIth a sto.tement ot-

(1) Tho 1Lffi0unt of tax ns.~CSscd. 
(2) The amount. of addltlonll.l tax or penally im

posed by law In consequence of the neglect or delin
Quency of the person Ilgalnst whom the tax Is 
llBscssed. nnd 

(3) The amount actually paid In tlCcordllncc with 
the tenns of tho compromise. 

(e) CroHfI reference. 
l"Or compromlsl!8 after Judgment. Rce R. S. I S409 

(U. S. C .• TILlc 3t. J 104). 

(53 Stat. 402,) 
D£RIVATION 

R. S. t 3220 whIch WIIS In nnture of n revlBlon ot act 
July 20. 1068, eh, 180. t lOa. Hi Bt[\t. 100; aet Mar. 3, 1033. 
cll 212. I III, 47 stnt. 1618; Re~ MRY 10. 1934. eh. 27~, 
t GI2 (Il), 40 Stat. 7GO: Ex. Ord. Na. 6166, f 5: neL May 28, 
1030, eh. 200, § 811i, 62 8~L. 117D, 

ft 3762. J'ennltlcli. 
Any person who, In connection with any com

promise under IICctlon 3761, or alTer 01 such compro
mIse, or In connection with any closing agreement 
under sec LIon 3'160, 01' alTer to enter Into any such 
a(trecment, willCulJy-

(D) Concealment of property. 
Concenls from tiny officer or employee of tile 

United States any property belonging t.o the estate 
ot a taxpayer or other person liable in respcct of the 
tax, or 

(b) Wltilholdlng, falsifying, and destroying records. 
Receives. destroys, mutilates, or fnlslfies Dny boole, 

document, or record, or mnkes under oath nny false 
statement, reIntlng to the estate or fino.nclnl condi
tion of the taxpayer or other person liable In respect 
c! the tax-

Sho.n, upon conViction thereof, be fined not more 
thnn $10.000 01' Imprisoned lor not more tlmn one 
year, or both. (53 Stat. 463.) 

DERIVATION 

Act Mny 29, 1928, ch. 852, I 610, 41l stat. 07'7. 

Chnpter 37.-AnATEI\IENTS, CREDITS, AND 
REFUNDS 

Ser. 
3770. AuthorIty to mnke I1obntomonts. credIts, IUld refunds. 
3771. Interest on overpnyments. 
3'1'7\1. Suite 101' rofund. 
3773. Interest on Judgments. 
3774. Refunds IIlter perlod8 of limitatIon, 
3775. Credits lifter periodS Of lImltll,;lon. 
3770, Reports to congrcsB Of rotunda In exec" of '500. 
3777. Reports ot refunda Imd credits in exCCS8 ot .75.000. 
3778. cross rcrereneo. 

(la710. Authority to mnl,e abatements, credits, and 
rcfunds-(a) To tlllcpnyers-(l) Assessments and 
collections generally. 

Except as otherwise provided by tRW In the cnse 
ClC Income, war-profits, excess-profits, estate. nnd gift 
taxes, tlle Commlss\oner. subject to regUlations pre
scribed by the Secretary, Is authorized to remit, 

refund, and pay back all to.Xe5 erroneously or Illegally 
assesscd or conceted, all I?Cnalties coUected without 
authOrity, nnd all taxes that nppear to be unjustly 
assessed or exccsslve In amount. or In any manner 
wrongCully co1Jectcd. 

(2) Asllellsments and collections after limitation 
period. 

Any tax (or nny Interest. penalty, ndd1t.lonal 
amount, or o.ddltlon to such tax) olSSessed or patd 
nfter the Cllplro.tlon of Lhe period of limitation prop_ 
erly applicable thereto shall be considered an Over
payment and shall be credited or refunded to the 
taxpayer It claim theretor is filed within the periOd 
of limitation Cor filing such claim. 

(3) Date of allowance. 
Where the CommiSsIoner hils signed 1\ schedUle 

of overasscssment:lln respect at nny internal revenue 
tax Imposed by this title, the Revenue Act of 1932. 
or any prior revenue Act, the date on which he first 
Signed such schcdule (If aCter Mny 28, 1928) sha.U 
ba consldercd ns tho date of allowance of refund or 
credIt In respect ot such tax. 

(~) CraSH references, 
For IImltnt10na OD refunds lind credits In C[lSC ot

Ji'..atnte tnx, seo scctlona 010, 911, ond Ola. 
GUt tax, IICQ section 1027. 
lncomo tax, see scctlon 322. 
MlscellllneoU8 taxeB, lICe section 3313, 

(b) To collectors and officer8. 
The Commissioner, subject to regulatiOns pre

scribed by the Secretol'y, is authorized to repa;y-

(1) CoUections recovered. 
To ony collector or deputy collector the fun amount 

of such sums ot money u.s may be recovered against 
him in Ilny court, for any internnl revenue taxes 
collected by him. with tlle cost and expense Of sutt; 
also 

(2) Damages alld costs. 
All damages and costs recovered against Ilny col

lector, deputy collector, agent, or inspector. In any' 
suit brought against him by reason of anything done 
in the due performance of his offielnl duty. (53 Stat. 
464; Oct. 8, 1940, 11 p. m., E. S. T" ch, 767, tltln V, 
I 508 (b), 54 Stilt. 1008.) 

DEIIIVA'l'ION 

SubBcetion (n) (1) trom R. S. t 3220, which Will! In 
nllture ot 11 revision of !lots July 13, 1866. eh, 184, f 9, 
14 Btat. 111; Deo. 24, 1072, cll. 13, I 1, 1'1 Stilt. 401; na 
IUDended by Dets Mny 20, 1028. ell. 652, f 619 (b), 45 Stilt. 
870: MDY 29, 1028. ell. 001. f 3. 45 Stnt. 000. 

Subsection (n) (2) from QCt May 20, 1028, eh, 862. 
I 007, 45 Stilt. 8'74. 

SUblcctlon (a l (3) trom act Juno 6, 1032, eh. 209, 
f 1104, 4'1 Stilt. 207. 

SubsectIon (b) from R. S. § 3220, lIS ronendcd by not 
May 29. 1028, ell. 001. I 3,45 Stnt. 000. 

R. S. f 3220 WRS Illsa amended by nc~ Feb. 24, 1019, eh. 
18, f 1316 (n), 40 Stilt. 1145: reenncted without change by 
Dct. Nov. 23, 11121, eb. 130, f 1315, 42 Stilt. 314: June 2. 
1024. ch. 234. f 1011, 43 Stat. 342: o.nd Rrncndcd by RCt Feb. 
20,1026, ell. 27, I 1111,44 Stnt. 115. 

1940 AMENDMENT 

Subsection CD) (1) WIIS Dmended by net October 8, 1940. 
elLed to text, by Inserting words "WIU'-Pl'oftts, QXce&8. 
proflta," thercin. 

HeinOnline .. v.2 Titles 17-33 24161940 
APPENDIX A 



ApPENDIX B 



SEVENTIETH CONGRESS. 8ESS. I. CR. 852. 1928. 791 

OHAP. 852.-An Act To reduce and equalize tlU:ation, provide revenue, and May29,l928. 
for other purposes. -.~l;[H~.~n;;, . .!;l.4,)~_ 

Be it ena.ated by the Senate and House of Rept'esentatives of tIre 
United States of America in Oongress assembled, That this Act, 
divided into titles and sections according to the following Table 
of Contents, may be cited as the" Revenue Act c;>f 1928 ": 

TABLE OF CONTENTS 

TITLE I-INCOME TAX 

SUBTITLE a-Th'TRODUCTORY PROVISIONS 

Sec.l. Application of title. 
Sec. 2. Cross references. 
Sec. S. Classification of provisions. 
Sec. 4. Special classes of taxpayers. 

SUBTITLE B-GENERAL I'EOVISIONS 

PART I-R~TES OF TJ,.X 

Sec. 11. Normal tax on individuals. 
Sec. 12. Surtax on ind!vlduals. 
Sec. lB. Tax on corporations. 
Sec. 14. Taxable period embracing years with different laws. 

PJo.RT II-CoMPUTATION OF NET INCOMJ!) 

Sec.21. Net income. 
Sec.22. Gross income. 
Sec . .23. Deductions from gl'oss income. 
Sec.24. Items not deductible. 
Sec. 25. Credits of individual against net Income. 
Sec. 26. Credits of corporation against net income. 

PJo.RT III-Cll.EIlITS AOJo.INST TAX 

Sec. 31. Earned income credit.' 
Sec. 32. Tuxes of foreign Coulltries and possessions of United States. 
Sec.33. C\.'axes withheld at source. 
Sec. 34. El'roneous payments. 

PJo.RT IV-AccoUNTING PI!:Jl.IODS AND METHODS OF ACCOUNTING 

Sec. 41. General rule. 
Sec. 42. Period in which items of gross income includecl. 
Sec. 43. Period for which deductions and credits taken. 
Sec. 44. Installment basis. 
Sec. 45. Allocation of Income and deductions. 
Sec. 46. Change of accounting period. 
Sec.47. Returns for a period of less than twelve months. 
Sec. 48. Definitions. 

PA.RT V-RETURNS AND P.AYMENT OF TAX 

Sec. 51, Individual returns. 
Sec. 52. Corporation returns. 
Sec. 53. Time and place for filing returns. 
Sec. 54. Records and special returns. 
Sec. 515. Publicity of retul'ns. 
Sec. 56. Paynlent of tux. 
Sec. 57. ElCamlnation of return and determination of tax. 
Sec. 58. £dditions to tax and penalties. 
Sec. 59. Administrative proceedings. 

PART VI-MISCELLANEOUS PROVISIONS 

Sec. 61. Laws made appUcnble. 
Sec. 62. Rules and regulations. 
Sec. 63. Taxes in lieu of taxes under 1926 Act. 
Sec. 64. Short title. 
Sec. 65. Effective date of title. 
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874 SEVENTIETH CONGRESS. SESS. I. CR. 852. 1928. 

REVS:NUS: ACT 0VJ928 SEC. 605. RETROACTIVE REGULATIONS. 
Retroactive regul ... 

tions. Section 1108 (a) of the Revenue Act of 1926 is amended to read 
ed~oL «. p.ll(, amend- IlS follows: 

AI1)ended Tressl'ry "SEC. 1108. (a) In case a regulation or Treasu~ decision relat-
decision may be wlth- • . . • 
out retroBCUv.oll'ect. mg to the lDt~rnal-revenue laws IS amended by a su sequent regula-

tion or Treasury decision, made by the Secretary or by the 
Commissioner with the approval of the Secretary, such subseguent 
regulation or Treasury decision may, with the approval of the 
Secretary, be applied without retroactive effect." 

Closing agreements. SEC. 606. CLOSING AGREEMENTS. 

Ja~i~~ri:~W!b~[Y~'" (a) AuBthorizatiofn'-I The C1omRmissioner. (orl ad'tfY offihcerfjorldemployee 
of the ureau 0 nterna evenue, Inc u mg t e Ie serviCe, 
authorized in writin~ by ~h~ Com~ssioner) is authoriz.ed to enter 
into an agreement m wrItmg wIth any person relatmg to the 
liability of such person (or of the person or estate for whom he acts) 
in respect of any internal-revenue tax for any taxable period ending 
prior to the date of the agreement. 

m:~~:~Vcep~~r~~~: (b) Finality of agreements.-H such ~.eement i~ approved by 
the Secretary, or the Undersecretary, within such tIme as ma.y be 
stated in such. agreement, or later agreed to, such a,weement shall 
be final and conclusive, and, except upon a showing ot fraud or mal
feasance, or misrepresentation of a material fact--

ROOpODIDg noL al- (1) the case shall not be reo~ened as .to the mat.ters agreed 
lowed. d' fi b ill 1 upon or the agreement mo 1 e, y any 0 eer, emp oyee, or 

No 8noulmeot. e.tc., 
in 8DYSllit. 

agent of the United States, and . 
(2) in any suit, action, or proceeding, such agreement, or any 

determination, assessment, collection, payment, abatement, 
refund, 01' credit made in accordance therewith., shall not be 
annulled, modified, set aside or disregarded. 

serJ'..~:~lr~;~I~~.ror (0) Section 1l06(b) of the Revenue Act of 1926 is repealed, 
Vol. 44. p. 113. ro- effective on the expiration of 30 days after the enactment of this 

pealed. Act, but such repeal shall not affect any agreement made before such 
repeal takes effect.· . 

a~i':,'"~u~{~~~~.n SEC. 607. EFFECT OF EXPIRATION' OF PERIOD OF LIMITATION' 
AGAINST UNITED STATES. 

ta~~~~~~:~":~~ Any tax (or any interest, penalty, additional amount, or addition 
~,~J'.m"eDt,atldLobe to such tax) assessed or paid (whether before or after the enactment 

" of this Act) after the expiration of the period of limitation properly 
applicable thereto shall be considered an overpayment and shall be 
credited or refunded to the taxpayer if claim therefor is filed within 
the period of limitation for filing such claim. 

~~::'y~~lon against SEC. 608. EFFECT OF EXPIRATION OF PElUOD OF LIMITATION 
AGAINST TAXPAYER. 

ta~rroDeou. refunds o( A refund of any portion of an internal-revenue tax (or any 
interest, penalty, additional amounti or addition to such tax) made 
after the· enactment of this Act, shal be considered erroneous--

(a) if made after the expiration of the period of limitation for 
filing claim therefor, unless within such period claim was filed; or 

E:l:ceptioll8. 

(b) in the case ora claim filed within the proper time and dis:
allowed by the Commissioner after the enactment of this Act, if the 
refund was made after the expiration of the period of limitation for 
filing suit, uriless-

(1) within sucn 'period suit was begun by the taxpayer, or 
(2) within snch period, the taxpayer and the Commissioner 

agreed in writin~ to suspend the running of the statnte of 
limitations ror filIng suit from the date of the agreement to the 
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SIXTY-NINTH CONGRESS. SESS. I. CRS. 26,27. 1926. 9 
ORAP. 26.-An Act To provide for the Inspection of the battle fields and Fabrual'72i;.I926. 

surrender grounds in and around old Appomattox Court House, Virginia. [8.1400.1 
(Publlo. No:19.i 

Be it e'lUlCted by the Senate and H OUBe of Representatives of the 
United States of A.merica in Oong7'e88 assemoled, That a commission RAPpomattoJ: Court 
is hereby created~ to be composed of the following members, who fl~~' Va., baltle· 

shall be appo~ntel1 by the Secretary of War: Commlssion created. 
(1) A commissioned officer of the Corps of Engineers, United Arll1Y Ealliaeer 

State;! Army; . omeer. 

(2) A veteran of the Civil War who served honorably in the w~~~:r:~~tes Civil 

military forces of the United States; and 
(3) A veteran of the Civil War who served honorably in the c:;~n~~~r::~ra~t."tes 

military forces of the Confederate States of America. 
SEC. 2. In appoint!ng the members 'of the commission created by QuBlillcatioosorcom. 

section 1 of this Act the Secretary of War shall, as far' as practicable.z mission. 

select persons familiar with the terrain of the battle fields and 
snrrender grounds of old Appomattox Court House, Virginia, and 
the historical events associated therewith. 

Sic. 3. It shall be the duty of the commission, acting under the 1I~~ctil!!.l~8j~y ~i 
direction of the SecretarY' of 'War, to inspect the battle fields and f:rrv:t'~. lor hutor· 
surrender grounds in and around old App'omattox Court House, stu y. etc. 

Vir~inia, in order to ascertain th~ feasibility of preserving and 
mal~ing for histori.cal and professional military study such fields. 
The commission shall submit a report of its findings to the Secretary 
of War not later tha.n December 1, 1926. 

SEC. 4. There is authorized to be appropriated, out of any money 1 AmD\lllt authorized 

in the Treasury not otherwise appropriated, the sum of $3,000 in o~~~8. 
order to carry out the provision of this Act. 

Approved, February 25, 1926. 

OHAl'. 27.-An Act To reduce and equalize taxation, to provide revenue, 
and for other purposes. 

Be it enacted by the Senate and Hou86 of Representatives of tM 
Vnited States of America in Oong7'eS8 a8semolea, 

TITLE I.-GENERAL DEFINITIONS 

SECTION 1. This Act may be cited a.s the "Revenue Act of 1926." 
SEC. 2. (a) "Then used in this Act-
(1) The term" person" means an individual, a trust or estate, 

a partnership, or a corporation. 
(2) The term "corporation" includes associations, joint-stock 

companies, and insurance companies. 
(3) The term "domestic" when applied to a corporation or 

partnership means created or organized in the United States or 
under the law of the '[Jnited Sta.tes or of any State or Territory. 

(4) The term" foreign" when applied to a cOlJloration or part
nership means II. corporation or partnership which IS not domestic. 

(6) The term" Unit.ed States" when used in a geographical 
sense includes onlY' the States, the Territories of .Alaska and Hawaii, 
and the District of Columbia. 

(6) The term" Secretary" means the Secretary of the Treasury. 
(7) The term "CommIssioner" means the Commissioner of 

Internal Revenue. 
(8) The term" collector " means collector of interna.l revenue. 
(9) The term "taxpayer" mea.ns any person subject to II. tax 

imposed by this A.ct. 

HeinOnline _. 44 Stat. 9 1925·1927 
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SIXTY-NINTH CONGRESS. SEss. I. CR. 27. 1926. 113 

EXAMINATION OF BOOKS AND WITNESSES B~=I~~j~D ~ 
books and wltD""""' 

SEC. 1104. The Commissioner, for the purpose of a.scertaining re~::U'::s~=~ ~ 
the correctness of any return or for the purpose of making a return ""{?.Jn~rmst':r, 
where none has been made, is hereby autl:iorized, by any revenue ,p. 

agent or inspector designated by him for that purpose, to examine 
any books, papers, records, or memoranda bearing upon the matters 
required to be included in the return, and may require the attend-
ance of the person renderina the return or of any officer or employee 
of such person, or the attenaance of any other person having bowl-
edge in the premises, and may take his testimony with reference to 
the matter required by law to be included in such return, with power 
to administer oaths to such person Or persons. 

UNNECESSARY EXAMINATIONS Unnecessary en.m!. 
Datlons • 

. SEC. 1~05. ~o t~xpayer shall be suNected. to unnecessaryexamina- In:' .. trlc:tlon OIl mal<. 

tions or lllvestIg'atlOns, and only one lDspectlon of a taxpayer's books 
of account shall be made for each taxable year unless the taxpayer 
requests otherwise or unless the Commissioner, after investigation, 
notifies the taxpayer in writing that an additional inspection is 
necessary. 

FINAL DETERMINATIONS AND ASSESSMENTS Final determinations 
OIld aasossmenls. 

SEC. 1106. (a) The bar of the statute of limitations against the J1!V~~!~n:':~':.~Di'l 
United States in respect of any internal-revenue tax shall not only United SLates. 

operate to bar the remedy but shall extinguish the liability; but no 
credit or refund in respect of such tax shall be allowed unless the 
tax~ayer has overpaid the tax. The bar of the statute of limitations Alainat ta:q,ayer. 

agamst the taxpayer in respect of any internal-revenue tax shall not 
only operate to bar the remedy but shall extinguish the liability; 
but no collection in respect of such ta.x shall be made unless the tax· 
pa:r.er has underpaid the tax. . 

(b) If after a determination and assessment in any case the tax- pr~=~~"towt~~ 
pa.yer has paid in whole any tax or penalty, or accepted any abate- opened. 

ment, credIt, or refund based on such determination and assessment, ' 
and an agreement is made in writing between the taxpayer and the 
Commissioner, with the approval of the Secretary, that such deter-
mination and assessment shall be final and conclusive, then (except Fraud,etc.,u:oopted. 

upon a showing of fraud or malfeasance or misrepresentatlOn of 
fact materially affecting the determination or assessment thus made) 
(1) the case shall not be reopened or the determination and assess-
ment modified by any officer, employee, or agent of the United , 
States, and (2) no smt, action, or proceeding to annul, modify, or tal!:rc; !::.:"'u'::Jl::i 
set aside sllch determination or assessment shall be entertaineu by Btateacourt, . 

any court of the United States. . 

ADMINISTRATIVE REVIEW .Adml.nlstraUve re
view. 

SEC. ·1107. In the absence of fraud or mistake in mathematical d~~ofr~c:~ 
calculation, the findings of facts in and the decision of the Commis- si",!er DObt Bubjecttbto 

SlOner upon or m case t e ecre ary 1S au onze to approve t e officer. . ~. hS t . th'd hrev'6W'18D)'oer 

same, then a ter such approval) the merits of any claim presented 
under or authorized by tbe internal-revenue laws shall not, except p!J~=tet'Pu: Ap

as provided in Title IX of the Revenue Act of 1924, as amended, "'nt., p.I~. 
be subject to review by any other administrative or accounting offi-
cer, employee, or agent of the United States. . 

4380~·--2i----8 
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DETERMIN A'FION\iWIIT'H[N()DEP ARmM1EN!.IJ. @.a?3It(d}1 1-303, 

sh&:nld;"unoet-.oroinarY condi,ti(jns,."h.e"repQJ.1;ed<Dl1~~the'ta~retum of the 
'tafxpayer tul ~hom' or to wh1cli: speiinecaat~:ap'Ply.:L'Thus; an employer 
mliy1:t~orf a : :i'9"28"Rii;P.n~hrOi'-{), sllffiW th"'JqM ·l:foe" 'hfi1bunting to 
$10,000:00: The JS6tting (seC'ffo'n~fJitiI$es' RJM :lo9~j8 ,ti16se charged 

. , "'-_'_.!.,._~ to·,'·,_,·~-_I;;"''''''''' __ J . 

wit!J.~re~popsi})ility ,J'9r. J!te : ~ll(!j~iJ:l.g q~: JQJ:in 'pRe'~ oret,m'p. Similarly, 
the ,auditing o.f all ineoin'e ,tax· returris is; aided, by:'the"op~~1iions of this 
Division. . Chiimfffo:r~ef.ahd' ,O£tl!.X ,'eIf'Ofieo1jsly :wfthh~ld "af source are 

ils6 ~~n~iJg i.~(:h~,~:bI~i~g~~b\ri~2~·'~ '~' '::~, 'J :l', ,: , . ' ~~:~,. '. ~ .~ , ',::; 
Par; 39: 30 (a/----,Rouiing of Information. ,'RetuTTl.$ .. ' "",'J1be ,chart on 

page ,1362. i!lustrates, the route Qf infoIJIlatil>lJ., alJ:d yvithholdingretuI:ns. 
'J:'h;f ;PrQ~~dUrJ ,~i~~,,:~K~6ftiAg' 'S~ct19It. ~i$ :~e~fi~ ,sh(j~;; :;~~,' ',' 

"',,:' \.- .:' .-;,'" ". '",'. 

::!'.~", _, \l'~<'-=': .' 
TREASURY DEPARTMENT 

,WASHING;TON,: ',; ',';", 
, . 01!FIcE,.OP ,. '::,' !. ". ;'. 

COMlII,ISSIONER. or.IN'l'ERNAL."REvENulib" ' "i :,',:' : ," 

IT-Mimeograph ,:.:- , 
Col'l."No .,3652' ':' 
R. A •. No. 463 , . 

...... 
Agreelllenfa;,s'to.Flnal, Dete'rnllnati'on'of" :",:;'!" 

Tax Liability Under Section 606 of the' 
, Revenue Act of,:T928: .": ,u 

"', ... ,. ,": 
COLLECTORS ,OF INTERNAL REVENUE', ' 

'INTERNAL REVENUE AGENTS . 'IN 'CHARGE,' , 
. AND OTHER ~FFICERSANDEMPJ:jOYEES'CONeERNED: 

1. AttentiO';n'is invitedt6 Section 606 of the ' ' 
Rev~nue Act of Ji9:im, 'which provfdes as follows:, ' 

. - . '.':. . '. . ~ '. \ . 

,- .. (a) The GOlll!!lissi'oner' (Qr, any officer or emp,:toyee of' 
1;heBureau Of In:ternal Reventie:, inc,ludi':f1g'the 
field serVic'e ,.abtthQrizedin.,:wri tir'ig,by 'the.Com
miss;i.oner) .:L,s authQ.rtzed to.' epter int'o"anagree
ment in writingwtth any pa.rson . relating, to the 
liab,ili tyof .such:penibrt (or of the person ',0'):" 

,e,state"forwhom ;l).e'acts-J' in 'res'pee,t.:Q':f. any"",.:· 
',inter.nal-r~venue tax ,forany-taxabltJ ,period .. erid+ 

ing pri 0 :r:to theda teof' theagreerrien t ... , 
" , .. 1 '. ;., 

(b.) If such agreeme~t is a-pprovedby. the'Sec:r:etary;
or the Undersecretary,- within' s'uch. tirne"i1s .may,> 
be stated insuchal?;reement, or later,cagreedto; 

.. such agreement shall be final and': c'oncl'usi ve, 
and, except upon a showing 'of fraud or JIl~;l::fea.,. 



'J'i' 'it; 'Sa.:hoeY,dO'j[1iiilcSpe-p:"'S~M;ar.tdJ6lJ:iJ.rir~1't ~l imaJtmri'S:ilr:liftdJt"<~ 
',') [I;:,] ifl,' w;U;)rr.th,~.llp.-1l<~ ~ it"}l,~i1i~litW1bi1i>l~l fi13 c:}~Etn.~M'I:;:r~:~R-i}<~lk~ 
1" \el.i 111 ii'WhPt%-VfJ 1O!it.t~E{:4· ItllIRJlPi ()ltYhyf(i9-~fe~:f!3;~nYi~p(~fi~l '(,~11! . 
;,~" i'.', 'i"tr~i £~~e~{crtw~{ ~.'a~~f,!j~r!rC~j':)8~~~ffi~~l1;t,x?f. ~jlrOO()/)l* 
':, i'l ,;l i 'Ii i~ '. ,r(wjt}'1.i.tl !lB!hlYf!~1i!i tl~J)§'\3itiii=tm;, :"fbtrTrpTr.otre:&d.li:'ti~<;9'l:Mdl1 
",:/; ': i; c'nn8ig~8flmeillt'£lf GilJban3li' ideM,nmUiatd.1(!)llrj ia;s'sessmanlt:,nri t 
','I); ,;"-,,i(,;' ci9.lf1.~HJ~JliW1',i.;J?e.~W}I;p..)t y..r;?-~e.1l(}/ll.~~rt'iU'\r!:liii~p'q, ,?~i"i fin 

bcredi t mlaldde' iri ad?Cf~,fi.~~P.H~t.J.liWt~d,wa!tPJ~i 'd~~~frtjl1},9.1~ 
e annu e; mo. 1. le1f, So:: 'asl e, or lsre"'" 

;ii' . ,'I",garded.~ .. s\'nl~~Sl:, ~()J't)5mo'~1 '\~) '~l\i\\i('JSl,:-(\)) ()~J " ~t ,:m"\. 
,'r~"ri~ldH'6:)ilj{1 6'gB"r:':ij;GIil'i('~!'i 'L~ fJ1IJfri 'j!; t ~';:I~>~l)';;;li::)}{J..:)-gH'! 
() ;['}:"~\ '!t'Il'l<!'I(~i) J8~'t'I)l~j~RX~ ,}}FJ ,~.y!rl'·P~: :b~'6Q'l;;L~I!1 

rep'eaIed,' eJ.fectlve on ·'tne ex:p~ratlon OJ. 00 /lays 
after the enactment of this Act, but such repeal 
shall not affect,any agreement made before such 

. repeal t'~]MmAqaO YRUar,,3HT 

2. The purpose oi"lQli~$1ISr'e?O"'\tM/on is to provide a 
method whereby a taxpayer and the Commicssion-er (or any 
officer or employee authorizedi.J:i:n,-·w.!r;l,t.ingoby; him,),su-b,-) 
j ect to the approval of the Secretary or ths Under-
s ecre'tar.y ;'ma,Y reach a final and c onc lusi ve.,,:de te,nnj,'na~ 
'hon'and closIng of the' tax liability so c,:tl'i:a,t', the ,case 
may not be reopened as to the matters or J.,labilit;;[;, .' 
agreed upon, nor may' any adjustment made in accordance 
therewith be:.I9.qdi,:I;'~,eGl,' ~~nn1J.lle'd ,or :s'etasid:e' except 
upon a 5ll.9'Wilfgo.f,fra.ud: o,t' HlaJ;.fe;asanc eor, ,mi srepre
sentation of a ma1ie:r;iql'fact;,.,., " 

3. Section 606 removes the restrictions on agree
ments provided in prioracts'Q;l;ldit is rto longe.r 
requi'red as a cqm;li t:j.on'pre.ced.:e,nt . to:av.alid;ia:gree-

. men t ,tl,1a.~thel,~'aPil:Hy'o..ete;rml,ned: b'E~:a;-s,seS:S,ed and 
paid or that the 'taxpayer accept any abatement, credit 
or refund which may,be disclosed in the audit of the 
return. It is ,ess,en,tiql.Q!,);ly that, the,re be a, deter-

. mination of the tax liabili'ty for the period to be . 
covered, by the agreeiilent~' "The removal cif','theI'!ilstr-fc
tions r~f:e1"rEid ,to ,wi.ll'.'pe,rmi'tagreeinents stating "no 
tax·liabil;i:ty.1' iri-cas'es'whel!e<rl0n,taxable 're tutris have 
been .filed and ac-c'epted by ~:tl1e -.Bureau; " .. 

.: 4, Form 866 ,:r.eVCis:ed,to 'dcinfQ,rm to . the- provisions 
of the .. Revenue:Actof 1928,:"ha,s 'oeen"so:;wC:}l;ded'·cis to 
include"a wai lte·l:' ie.f-' the testr.'ic t.iOl1S:·'of! 'asS'essrii'ent and 
Gollec,tionof'any,;'propo'sed':de,fic leney • ':;: .. It':'Will /a.c
cordingly ,replaee':,a;nd, be "u13ed :in ',the·' same'ma;nne:i as 
Forms 870, 874, Collectors' form, "Waiver of Restric
tionsuponthe 'Assessment 'and Collection bf'··a De"fi:.:..') 
ciency".and .. :Form ,,7.85.8 ;'1n all cases ~here a- final 
determination .disolosesa deficiencv. .. 

5. Re.gular,.proce'dlirewill,be observed "in' ad'vising 
the taxpayer 6f,theamouritof any proposed'def'ic}'ienoy. 
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~he!1nrHice ~±ll,be accornpan±"ed.,:iby:::F1l'tmf::B66£IH·j)P'e.tlY:·:." 
tiiifllech,·Qut:;as" to:·~,.the;:8 eo tJbon'~a'fidi:;yea.rx,et' !t:~l.~H Revehu:e. .' 
4.c:t.~ and",the!-:naiite and! a<!ctll'6Ss,j bi'o1:heLtfuqja:re.lt' ,Ii'and'c< :: ' .. :. 
sta ting/ aBe the" taxl;liabilHy.=£h'e· iUn~u~rtB t3h'CWfl.8-0nf:':thef'~ 
return!J-+ !i:ncrea.seq.·"0 t":'de'erea'SE!dby~> any }flWitl.t:: tl,e;f;!.e'.a.eni::
cies or overassessrnents as indicated by sta.rnps .. oh.:the) 
return, {{plus ';the ':amaun t.·ofl,tl1e::-p'VUposedi::de'fi.e i eii.6y. 
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.0Tax":repbrted', On '.: rettl:ri1:;i'- .. ~·; .foLL:: :"::,n'{$lO; oob. 'OO':-";"f 
Addi 1lionah 1:lax':previous~:;·H.:'as'Se·ssed':~: ~ '2,:000. (),(;)T.:'· 
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,.Prop9,s 'rd . <.1.,!f;lSi erJ,c1 ":S"_ ,:",":'; .,p,l,. p09 ... ()O 

. ,: : Li'io.{i it~ •.. ~ t~·t ~d .. on .:#q*hi :\3~~ ~; '; ::, .' .~; ~ .... j~~:~6~~O~' .:.;', 
: -~ .~' 

" : t6'" :In any ca$e >where adie;1daudiLdisclose!!j an 
overas.se's$rnen t: onlyForm.86,6tshQuld,::repl~ce .and.'.he, 
us·ed ':in 0 the same'llianne.r as:l!llDintll:·8.70. ,:Ifl, the. 'case of: 
over.asS13.ssmen ts 'wttho:u t .ac(je;pt:ab:li~;~agneemel'lts •. new ... ' 
Forms '86..6 ·sha.ll.be ,:,prEipared>.l::artd·~aQ.Gqmpanrcertificate 
to ClairnsCcmtr.oISed:ttori. whe,t:e~':.the';'total tax ;for' any' 
year amounts to $5,000,00 ,o.!',;.mr:)re~;:·;<n: .. ,: , .. ': ." ...... 

. '(!7 .···dnthe event!·:ths;t ·'a..chrul'ge. in--·I·iabili ty re
suI ts ,:upcn,,;-tha r'ev~ew ,in. the ·B:ure:au·:oi,a' case, in .whi·c.h 
Form 8:6.6 :.p..as·:.~een· si'grted by c,th9·1~ax:payer; . the; taxpayer 
will:b:eso' ·adN.ised1rt ·accordanc.e.:wi th,.'regular proced
ure' artd ia:new·:fo.rm, ,:stat:ing,··,the·-::;Liabiltty· as; cor
re-ctefd~' will be: .f,orw.arded ·:.foi'·.:s ignature.'" This.' at tion' 
will. "cOl!ls.ti tu-te llltt:fce to tIie:tax:payer,'·of·'.~he rejec"-
tion. of; tne:1o,rigirtal'propose:d ·agreement;··: . ': .:' ... 

'. , :8; Whers're:.t1.irns f(j)·rany· .. year ·or ,years 'have' been . 
audited 'and cl.os-ed:and: ·ar.e on.: file', iw·theBureau;·· and. 
the·'.taxpayer re'quests art agreement·.'relating.r{t6.,his .. 
liability·. for ,.such y.ear 'C',n y:ears j': 'Farm.,c866 "will be; ". 
prepared in ProvingSec1;,i'on :',d r .. the' elear'in~··.Di vis i otf: 
and forwarded . to thetaxpayei for ,;s:i:grtattire';r' .:! 

.:g; 'Where ··an .agreementia:requ8:ste,d,'inc'anyc.ase. 
where the r'eturns'ha;V'e'beel'l~auditedcand:'clClsed' and 
re·tained in' the' :CoHee to.I'" sft];e'j :',Form 856 wiTllle·: 
prepa:rie.d·in the-cr'Ol1ector."s<<if.fici($ aifd submitted-, for .' 
the signature 'of".thi":ta::i!>a---y:'€fr:c Tlta:'!s:fgned agreement. 
with the en-tire file "iricludi11'g:·:.o.i'iglnal ,.a.ndamerided 
returns' "foir<:the 'y,fjiirs~rcO:vfg;r'e'd" :"wt-]I~8be::'f'orwarded to".· 
the Income : Tax Urt'l t 'of 'the' 'Bu.reau; 'marked'cf'oJ:" the 
attentiono>:f the. Cle'aring"D:i,v'isloh,)':" .. 

'10, Agreal1len.t.s: executed byt~xpayers in:c.as.e:s .. 
involving deficiencies to be assessed in the Bureau 



wi1*;~·p~~.d~:1aehedr'1:fittom'i,;th.es re.t-gim: in B!rfoviilg 8ee tion ':'a't 
. th:..-e:· :t~:~H S.Rcthrtax-ris'V~ass.e,ssed,: (',:" The,;a.greeinents "wilH·bEl 
liste,!i;':@n.~.3~Jil1f..lla-p.:l&fLfOl"Qthe$app)'\'.ova1,0t,dihei~SeQreta,~ 
or",Ji1:ndef's,e'l:lw~,tarrti.r:an.d wilh;be '::,tou t.edxiio r~:,signatE-r.e ~ ef2 
th:~,. !O::9J!lmi:5 sion-e;r -qr,et:Q,eoi'fic-er., ory employee' ali tl;l.Oxized 
t .... o:·:.· sign . . _-.-:q~'!;.B'._! !:': '!"~d ~~.5.7.s~~ ... ~ t :" .:~ ;:;,;: -E, ~ i;, -~': ... ~~ C,: ::1 :.~ ;: f=<~ : V.C:, ·':1.!.,.I 2. S 1:-/:. 

< v).a" j .fI,g:re.emtlnXsf]ll"eq ei~i:.ed·"j,n,',con.nec,ti£OnFwi1{:h, (oaSeS") 
involving deficienci.es a,ssessed by" Col,lectors will be 
wi thdrawn at the -time th~.T6ase:' is approved ,after 
revi(E;lW, in- Fib.§!,\~PreliminaryAudi t: Section~'and:forwarded 
to PW;Qying, Eecti.pn:fOF?co~'pletion· in· the.mannert:above 
ou tlnre-d-.---

afte~l;:l~~~~i!~~~tbe o~i ~~~~:~&~B;~C~!im~~a~htf~i~g:~-
tion-'II:t-tne-'tfme the overassessment is scheduled and 
forward~'d.,tQ Proving Section. . ," . _ 

\'13FWh~n an agreement has been appro'ved 'by 'the 
Secrt!"l:ij.r:2';-pr~ originat~~o~y rWip:' 1>~ .. :t:q~ll.,r.Q.eA.,~,Q, .the 
taxp~ye:rO:;a:r.:tathe .duplieat-e,·'do':Py' wilT ,IDe attached ,to 
the return. 

n.C· ):4:.. Inasmuchba:s any ~ta)C lticl'ude·d,.cin the c;Iiahili ty 
determined may ~be~'aStses<sedband:'C<il1e.cted',:and "an:y ,', ,'" 
ab'atement ,"oredi t or\'fef~ma.y',be, allowed under 1Seo'..,;, 
tion',1606: after' thli) "agree:di~n-t" has ',beien .en te,r.ed,:::i;rIt,(j\;I"'" 
tr-ansc·ripts'of,:t~payers"':oa.C'CO'uhts~1Nillno:lori.,ge'r :be-"·' 
r~qliired and the'use :of'Rorm 899 'is accordingly' ,:. 
abolished in agreement'lcases. ." "'c' 

-,"1.5:.,-' Iri: the~ event "the fina.l 'a.greemen t 1s "executed 
by' a,p.erson-~othe .. r,:than') the "taxpayer ~there' "mus t,,; be:· 
submitted'~;;Wi th :1;;'he":<agreement and ·accompanyirrg ;'pa:per.s ,'. 
documentary,evidence,showir:rgspecifica1it'~ori:ty,~:ofthe' 
agent- to r:execute . an>a.greement as to the ":final'de·ter-· 
mination"u.rider, Section 606 of the Revenue Act "of 1928 ~ 
,Where ;,the:-agreement,"is ·'to.be executed' by:;an,a:drrti.n'is~ 
trator, executor'; :trustee'or othe,r:f:iductwry, .docu~':. 
mentary euidence," showing the 'authorityo'of·"the fiduci
ary,tQ:act!.6.n behalf of the t'axpayer;.must be :'slib- ..• 
mi tted,'w±th::-,.the .ag!i:'eement ,:and::, it mlis.t· appear'fTom such 
evidence,lt1:rat',the';aiiithori,ty remain,s'. ih ·:full')forc'eand 
effect Las r \o;fr1ths",dated:f'.theagreeinent";·, " . 

16. Ifc·thef'taXpayer :i!s'~"c:o'rpo-ration; :,the agree"" 
ment;,s-ha1L,'be ',s.ignedby-:an 'offtcer',ha'Vin-gauthori ty to 
bind;;thecorporatilor.L- a.rid; his;signa tureshall be 
attested by, the s;e:(!;,r.e~ary"~of 't'hec,Qr.p-drati'onover .. the": 
corpbrate'seaL, ::,I,l'1 the 'rabsence:of .:~aseal, a :cer-uified 
copyo:f, , .. tIle res'0:J:1:l!t:to11 of-:;the" 'b'oftrd ,'df"diF.ecto'rs, :. 
specifically-au tkci'rizing ~_ari:o:fficer en: 0 ffii'cers. "to 

,enter intaihe' ag.neenl'su,t" ,';sn&ill,be ',fd.'led·wi th"the,', .. ' " 
agreement;·· .. If .the ;corporation' is in :proce'ss,of . 
liquidation ordissalution,·t}<.ls person or persons" 
authorized ':aotOdo,:,shall' sign the agreement. A true 
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DETEk:MINAMONI W1THIN{DEP.AR:r:MENT~. [31:80t(.)1, tafl7l 

copy of the instrument under which the trustees derive 
their authori tJ'VlJMmA~Q> ,tfm~~fJ1Ptary public; 
shall. accompany the, .s:l,1mfil.!l..M:r§~~lumt or If their au
thori.ty arises. under Ingt~l1f.11a.,;ute, such statute 
shall be cited and quoted and an aff1davit'Hb~ a third 
party showing the facts requirea.:'ibif the'L~ta.t'l1te'-:'8iS-l'l:iiu 
preQe,d.~nt.to the .vesting of the authori.ty in said' 
tn.t~·b~'e· sha11 be' flil'rnished. If the corporaM.on has'·' : 
been legally dissolved, the agreement shiJ.X·be :signed' 
before a notary public by f'qrmer stoc~olders -repr.e,- _ ., 
senting ~ majo~ity' of.t~~ yo~~ng stock of the corpora
tion at ·~h~ a:ate'; of: ·dis's'olu.:t'f&n( :'ari'~ .sha;rl·besup
ported by 'an 'affidt:!.vit'shoV!irig· the, 'total' :nurtibe.r of 
standing shares of'voting stook-at the date of dis
solution and the·number.h~~d ~y eacp ~ignatory to the 
agreement. The ~ff~da~it ml;1:~,~.;.'cont.~:i~n:~bsii~,i:v:~·.::aver-~·. 
me~tf:t .a.a .. to th!'l.nq.ii:-:Eix~~tence:;O'f. any "trustee" and.;.the 
dal:e':o,f dissolutich1must 'be';':S't"a,t'Sd the'.r.ei:h~, '. 

.. ..17 .. An initial ~upply of .Fo:t:"IJi ~66 ; revised, will 
be-:'furnis}),ed ·to· Collectors:·a.nd RevE'tnue"Agel'lts in : 
Charge ~as. soo;n as '·the fonDs ,a:re 'available: for dis- ' 
tri»titibn. . :'" ~., 

. 18. Ca~es may' a.rise where taXpayers ," willing to 
waiver.i;he,restrict~ons on ~ssessmen1i·a.nd COllection,· 
may'~ rio,tdesire to. execute: the' f~na.l· agr~elilent;· . In 
such cases, th~ taxpayer's' agreement: should' .be ob- ' 
tained on ,Forn 870, ~orm 874·,' Collectors' form, . , 
"Waiver of;llestri6tions upon the'Asses'sarent and Col
lectionofa De'fici'ency" or ·'Form·c '1858.· " .. 

., ··:t9~ .. ' The provi~ions of this mimeograph 'are effec
tive as'of.T~ne 29, 1928, aridComoiissioner's Mimeo
graphs Collectors r N<,>. 3543 and 3596;'are hereby super-
seded' .and r'evoked, ' 

': 20., .. Co:r;-respondence concerning t~e provisions 'of 
this ~~meogr~ph'should refer to the number thereof and 
to the 'symbols IT: E: CBA. .. •. 

... : '.~ . . ~ " 

Aoting' Commissioner. 
. " 

. ,.'. ,~. 

~: .::.:: " . .~. . 
-' ....... . -~ 

{ .. . ". 
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Page 623 TITLE 26-INTERNAL REVENUE CODE !1313 

puting the taxable income of estates or trusts, 
or requires or denies a.ny of the inclusions in 
the computa.tion of taxable income of bene
ficiaries, heirs, or legatees, speCified in sub
.parts A to E, inclusive (secs. 641 and following, 
relating to estates, trusts, and beneficiaries) 
of part I of subchapter J of this chapter, or 
corresponding provisions of prior 1nternal rev
enue laws, and the correlative inclusion or de
duction. as the case may be, has been erro
neously excluded, omitt.ed, or included, or dis
allowed, omitted, or allowed, as the case may 
be, in respect of the related taxpayer. 
(6) Correlative deductions and credits for eer

tam related corporations 
The determination allows or disallows a de

duction (including a credit) in computing the 
taxable income (or, as the case may be, net in
come, normal tax net income. or surtax net in
come) of a corporat.ion, and a correlative de
duction or credit has been erroneously al
lowed, omitt.ed, or disallowed, as the case may 
be. in respect of a related taxpayer described 
in section 1313(c)(7). 
(7) Basis of property after erroneous treatment 

of a prior transaction 
(A) General rule 

The determina.tion determines the basis of 
property, and in respect of any transaction 
on which such basis depends, or in respect of 
any transaction which was 'erroneouslY 
treated as affecting such basis, there oc
curred. with respect to a taxpayer described 
in subparagraph (B) of this paragraph, any of 
the errors described in subparagraph (C) of 
this paragraph. 
(8) T8%payers with respect to .whom the er· 

roneous treatment occurred 
The taxpayer with respect to whom the er

roneous treatment occurred must be-
(i) the taxpayer with respect to whom 

the determination is made, 
(U) a taxpayer who acquired title to the 

property in the transaction and from 
whom, mediately or immediately, the tax
payer with respect to whom the deter
mination is made derived title, or 

(iii) a taxpayer who had title to the prop
erty at the time of the transaction and 
from whom, mediately or immediately, the 
taxpayer with respect to whom the deter
mination is made derived title, if the basis 
of the property in the hands of the tax
payer with respect to whom the deter
mination is made is determined under sec
tion 1015(a) (relating to the basis of prop
erty acquired by gift). 

(e) Prior erroneous treatment 
With respect to a taxpayer described in 

subparagraph (B) of this paragra.ph-
(1) there was an erroneous Inclusion in, 

or omission from. gross income. 
(ii) there was an erroneous recognition, 

or nonrecognition, of gain or loss, or 
(Hi) there was an erroneous deduction of 

an item properly chargeable to capital ac
count or an erroneous charge to capita.l ac
count of an item properly deductible. 

(Aug. 16, 1954, ch. 736. 6eA Stat. 338; Pub. L. 
8H66, title I, §59(a), Sept. 2, 1958. 72 Stat. 1647.) 

AMENDMENTS 

1958-Pan. (6). (7). Pub. L. 85-866 added par. (6) and re-
designated former par. (6) as (7). ' 

EFJ'EOTIVE DATE OF 1958 AMENDMENT 

Section 59(c) of PUb. L. 85-366 provided that: "The 
amendments made by subsections (a) and (b) [amendine
this seotion and section 1314 of thiB title) shall apply to 
determinatiollll (aB defined in section 1313(&» made 
&fter November 14, 1954." 

§ 1818. Definitions 
(a) Determination 

For purposes of this part, the term "deter
mination" means--

(1) a decision by the Tax Court or a judg
ment, decree, or other order by any court of 
competent jurisdiction, which has become 
final; 

(2) a closing agreement made under section 
7121; 

(3) a final disposition by the Secretary of a 
cla.im for refund. For purposes of this part, a 
claim for refund shall be deemed fina.lly dis
posed of by the Secretary-

(A) as to items with respect to which the 
claim was allowed, on the date of allowance 
of refund or credit or on the date of mailing 
notice of disallowance (by reason of offset
ting items) of the claim for refund, and 

(B) as to items with respect to which the 
claim was disallowed, in whole or in part, or 
as to items a.ppl1ed by the Secretary in re
duction of the refund or credit, on expiration 
of the time for instituting suit with respect 
thereto (unless suit is instituted before the 
expiration of such time); or 

(4) under regulations prescribed by the Sec
retary, an agreement for purposes of this part, 
signed by the Secretary and by any person, re
la.ting to the liab1l1ty of such person (or the 
person for whom he acts) in respect of a tax 
under this subtitle for any taxable period. 

(b) Taxpayer 
Notwithstanding section 7701(a)(14). the term 

"taxpayer" means any person subject to a tax 
under the applicable revenue law. 
(c) Related taxpayer 

For purposes of this part, the term "related 
taxpayer" means a taxpayer who. with the tax
payer with respect to whom a determination is 
made, stoOd, in the taxable year with respect to 
which the erroneous inclusion, exclusion, omis
Sion, allowance, or disallowance was made, in 
one of tbe (oIl owing relationships: 

(1) husband and wife, 
(2) grantor and fiduciary, 
(3) gran tor and beneficiary, 
(4) fiduciary and beneficiary, legatee, or 

heir, 
(5) decedent and decedent's estate, 
(6) pa.rtner. or 
(7) member of an affiliated group of corpora.-

tions (as defined in section 1504). 

(Aug. 16, 1954, ch. 736, 68A Stat. 339; Pub.L. 
94-455, title XIX. § 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1834.) . 
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§IS14 TITLE 26-INTERNAL REVENUE CODE Page 624 

AMENDMENTS 

1976-Subsec. (&)(3). (4). Pllb. L. 94-455 struck out "or 
his delegate" after "Secretary" wherever appearing. 

§ 1314. Amount and method of adjustment 

(a) Ascertainment of amount of adjustment 
In computing the amount of an adjustment 

under this part there shall first be a.scertained 
the tax previously determined for the taxable 
year with respect to which the error was made. 
The amount of the tax previously determined 
shall be the excess of-

(1) the sum of-
(A) the amount shown as the tax by the 

taxpayer on his return (determined as pro
vided in section 6211(b)(1), (3), and (4), relat
ing to the.definition of deficiency), if a re
turn was made by the taxpayer and an 
amount was shown as the tax by the tax
payer thereon, plus 

(B) the amounts previously assessed (or 
collected without assessment) as a defi
ciency, over-
(2) the a.mount of rebates, as defined in sec-

tion 621l(b)(2), made. 
There shall then be ascertained the increase or 
decrea.se in tax previously determined which re
sults solely from the correct treatment of the 
item which was the subject of the error (with 
due regard given to the effect of the item in the 
computation of gross income, ta.xable income, 
and other matters under this subtitle). A Similar 
computation shall be made for any other taxable 
year affected, or treated as affected, by a net op.
erating loss deduction (as defined in section 172) 
or by a capital loss carryback or carryover (as 
defined in section 1212), determined with ref
erence to the taxable year with respect to which 
the error was made. The amount so ascertained 
(together with any amounts wrongfully col
lected as additions to the tax or interest. as a 
result of such error) for each .taxable year shall 
be the amount of the adjustment for that tax-
able year. . 

. (b) Method of acijustment 
Tbe adjustment a.uthorized in section 1311(0.) 

shall be made by assess1ng and collecting, or re
funding or crediting, the amount thereof in the 
same manner as if it were a deficiency deter
mined by the Secretary with respect to the tax
payer as to whom the eITor was made or an over
payment claimed by such taxpa.yer, as the ca.se 
may.be, for the taxable year or years with re
spect to which an amcunt is ascertained under 
subsection (a), and as if on the date of the deter
mination one year remained before the expira
tion of the periods of limitation upon assess
ment or filing claim for refund for such taxable 
year or years. If, as a result of a determination 
described in .section 1313(a)(4), an adjustment 
has been made by the assessment and collection 
of a deficiency or the refund or credit of an over
payment, and subsequently such determination 
is altered or revoked, the amou.nt of the adJust;
ment ascertained under subsection (a.) of this 
section sball be redetermined on the basis of 
such alteration .or revocation and any overpay
ment or deClciency resulting from such redeter
mination sh~l1 be refunded or credited, or as-

sessed and collected, as the case may be, as an 
adjustment under this part. In the case of an ad
justment resulting from an Increase or decrease 
in a net operating loss or net capital loss which 
is carried back to the year of adjustment, inter
est shall not be collected or pa.1d for any period 
prior to the close of the taxable yea.r in which 
the net operating loss or net capital loss arises. 
(e) Adjustment unaffected by other items 

The amount to be assessed and collected In the 
same manner as a deficiency, or to be refunded 
or credited in the same manner as a.n overpay
ment, under this part, shall not be diminished 
by any credit or set-off based upon any item 
other than the one which was the subject of the 
adjustment. The amount of the adjustment 
under this part, If paid, shall not be recovered by 
a olaim or suit for refund or suit for erroneous 
refund based upon any item other than the one 
which was the subjeot of the adjustment. 
Cd) Periods for which acijustmenu may be made 

No adjustment shall be made under this pa.rt 
in respect of any taxable year beginning prior to 
January I, 1932. 
(e) Taxes imposed by subtitle C 

This part shall not apply to any tax imposed 
by subtitle C (sec. 3101 and following relating to 
employment taxes). 
(Aug. 16, 1954,. ch. 736, 68A Stat. 340; Pub. L. 
85-866, title I, §59(b), Sept. a; 1958, 72 Stat. 1647; 
Pub. L. 89-44, title vm, §809(d)(5)(B), June 21, 
1965, 79 Stat. 168; Pub. L. 91-172, title V, 
§512(0(7). (8), Dec. 30. 1969, B3 Stat. 641, 642; Pub. 
L. 94-455, title XIX, §l906(b)(13)(A). Oct. 4, 1976, 
90 Stat. 1834.) 

AMENDMENTS 

1976-Subsec. (b). Pub. L. 94-455 struck out "or his 
delegate" a.fter "Secretary". 

. 1969-Subsec. (a). Pub. L. 91-172; 1512(f)(7). substitllted 
"capital lOBS carryback or carryover" for "capital lOS8 
carryover". 

Sllbsllo. (b). Pub. L. 91-172, §512(0(8), inserted ref
erence to net capitallosB. 

19B5-Subsec. (a.)(I)(A). Pub. L. S!H4 struck out "(b)(I) 
and (3)" and inserted in Ueu thereof "(b)(l), (3), and 
(4)" . 

19li8-Subseo. (c). Pllb. L. 85'-866 substituted in second 
sentence "The" for "Other thaD in the case of an ad
justment resulting from a determina.tion UDder section 
1313(80)(4), the". 

EFFECl'IVE DATE OF 1969 AMENDMENT 

Amendment by Pub. L. 91-172 applicable with respect 
to net capital 108S8S sustained in ta.xable years begin
ning aCter Dec. 31. 1969. 5ee section 512(g) of Pub. L. 
91-172. set out as a note under section 1212 of this title. 

EFPEOTlVE DATE OF 1965 AMENDMENT 

Amendment by Pub. L. 89-44 applicable to taxa.ble 
ye&r8 beginning on or after July I, 1965, see Bection 
809(0 of Pub. L. 8&-44, set out a.s a note under section 
6420 of this title. 

EFFECTIVE DATE OP 1958 .AMENDMENT 

Amendment by Pub. L. 85-866 effective with respect 
to determinations made after Nov. 14, 1954, BBe section 

. 59(c) of Pub. L •. 85-,866. set Ollt as a. note under section 
1312 of th1e title. 

[§ 1316. Repealed. Pub. L. 94-4156, title XIX, 
§ 190I(a)(143), Oct. 4, 1976,90 Stat. 1788] 

Section, act Aug. 16. 1954. ch. 738, 68A Stat. 341, relat
ed to effective date of this part. 
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lCBAPTER 285] 
AN ACT 

To amend the Secolld Liberty Bond Act, as amended. 

Be it eMcted by the Senate and House oj RepresentatWes ()f the 
United States of .il'lnerica in (Jong~'e8s Q,88em'bled, That the first para
graph of section 1 of the Second Liberty Bond Act, as amended 
(U. S. C.t title 31, sec. 752), is amended by striking out the following: 
": Proviaed, That the face amount of bonds issued under this section 
and section 22 of this Act shall not exceed in the aggregate 
$25,000,000,000 outstanding at anyone time". 

SEC. 2, Section 21 of the Second Liberty Bond Act, as amended 
(U. S. C., title 31 sec. 75'1b) , is amended to read as follows: 

"SEC. 21. The face amount of bonds, certificates of indebtedness, 
Treasury bills, and notes issued under the authority of tbis Act, and 
certificates of indebtedness issued under the authority of section 6 
of the First Liberty Bond Act, shall not exceed in the aggregate 
$45,000,000,000 outstanding at anyone time: Provided, That the face 
amount of bonds issued under the authority of this Act shall not 
exceed in the aggregate $30,000,000,000 outstanding a.t anyone time." 

Approved, May 26, 1938. 

[CHAPTER 288J 
AN ACT 

To equalize certaill allowances for quarters and subsistence of enlisted men of 
the Coast Guard with those of the Army, Na.vy, and Marine Corps. 

Be it enacted ~ the Senate and House ot Representatives of the 
United Sta.tes 0 America in Oongress assembled, That the Act 
approved June 20,1936 (49 Stat. 1545; U. S. C., Supp. III, title 34, 
sec. 914), is hereby amended, effecth'e as of June 20, 1936a by insertin~ 
in line 15 thereof, after the 'Word "Navyl', the words" oast Guard' , 
and b:r inserting in line 17 thereof, after the words "Marine Corps 
Band' , the words "Coast Guard Academy Ba.nd". 

Approved, May 26, 1938. 

[CHAPTER 289] 
AN ACT 

To provide revenue, equalize taxation, and for other purposes. 

Be it enacted by the Senate and House of Representative8 of the 
United State8 of America in Oongres8 assembled, That this Act, 
divided into titles and sections according to the following Tabla of 
Contents, may be cited as the "Revenue Act of 1938" : 

TABLE OF CONTENTS 

TITLE I-INCOME TAX 

SUBTITLE A-INTRODUCTORY PROVISIONS 

Sec. 1. ApplicatioD of tiUe. 
Sec. 2. Cross references. 
Sec. S. Classification of prol"islODS. 
Sec. 4. Special classes of taxpayers. 
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(f) The amendments made by this section shall be effective only 
"jth respect to jeopardy assessments made after the date of the 

. enactment of this Act. 

SEC. 820. MITIGATION OF EFFECT OF LIMITATION AND OTHER PRO· 
VISIONS IN INCO)lE TAX CASES. 

(a) DEFINITIONS.-For the purpose of this section-
(1) DETERlIINATION.-The term "determination under the 

income tax laws" roeo.us-
(A) A closing agreement made under section 606 of the 

Revenue Act of 1928, as amended; 
(B) A decision by the Board of Tax Appeals or a. judg

ment, decree, or other order by any court of competent 
jurisdiction, which has become final; or 

(C) A final disposition by the Commissioner of a claim for 
refund. For the purposes of this section a claim for refund 

. shall be deemed finally disposed of by the Commissioner-
(i) as to items with respect to which the claim was 

allowed, upon the date of allowance of refund or credit 
or upon the date of mailiug notice of disallowance (by 
reason of offsetting items) of the claim for refund, and 

(ii) as to items with respect to "Which the claim was 
disallOTfcd. in whole or in part, or as to items a.pplicd 
by the Commissioner in reduction of the refund or 
credit, upon expiration of the time for institutin~ suit 
with respect thereto (unless snit is instituted prlOr to 
the expiration of such time). 

Such term shall not include any such agreement made, or decision, 
judgment, decree, or order which has becoIDe final, or claim for 
refund finally disrosed or, prior to ninety days after the date 
of the enactment. of this Act. 

(2) T.-\"'U''!"l'"ER.-Notwithstanding the provisions of section 901, 
the term "taxpayer" means a.ny person su\)ject to a. tax under the 
applicable Revenue Act. 

(3) RELATED TAXPAYER.-The term "related taxpayer" means 
a taxpaycr who, with the taxpayer with respect to whom a deter
minationspecifiedinsubsection (b) (1), (2), (3) or (4) is made, 
stood, in the taxable year with respect to whicil the erroneous 
inclusion, exclusiont omission, allowance, or disallowance therein 
referred to was made, in Due of the following relationships: (A) 
husband and wife; (B) grantor and fidnciary; (C) grantor a.nd 
beneficiary; (D) fiduciary and beneficiary, legatee, or heir; (E) 
decedent and decedent's estnte; or (F) partner. 

(b) CIRCUl'>[STA.NCES OF ADJUSTlIIENT.-When a determination 
under the income tax laws--

(1) Requires the inclusion in gross income of au item which 
was erroneously induoed in the gross income of the taxpayer 
for another taxable year or in the gross income of a related tax
puye.r; or 

(2) Allows a deduction or credit which was erroneously 
allowed to the taxpayer for another taxable year or to a related 
taxpayer; or 

(3) Requires the exclusion from gross income of an item with 
respect to which tax was paid and which was erroneously 
excluded or omitted from the gross income of the taxpayer for 
another taxable year 01' from the grOs.c; income of a related tax
payer; or 

(4) Allows or disallows any of the additional deductions allow
able in computing the net income of estates or trusts, or requires 
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or denies any of the inclusions in the comj>utaticn of net income 
of bene£ciaries, heirs, or legatees, specmed in section 162 (b) 
and (c) of this Act." and corresponding sections of prior revenue 
Acts, and the correlative inclusIOn or deduction, as the case may 
b~.) has been erroneously exclude~\ omitted, or included, or dis
allowed, omitted, or allowed, as tne case may be, in respect of 
the related taxpayer; or 

( 5) Determines the basis of property for depletion, exhaustion, 
wear Rnd tear, or obsolescence, or for gain or loss on a sale or 
exchange, and in. respect of any transaction upon which such 
basis depends there was an erroneous inclusion in or omission 
from the gross income of, or an elToneous recognition or nonrec
ognition of gain or loss to, the taxpayer or an:y person who 
acquired title to such pro;perty in BUch transactlOn and from 
whom mediately or immedIately the taxpayer derived title sub
sequent to such transaction-

and, on the date the determination becomes final, correction of the 
effect of the error is prevented by the operation (whether before, on, 
or after the date of enactment of this Act) of any provision of the 
internal-revenue laws other than this section and other than section 
3229 of the Revised Statutes, as amended (relating to compromises), 
then the effect of the error shall be corrected by an adjustment made 
under this section. Such adjustment shall be made onI! if there is 
adopted in the determination a position maintained by the Commis
sioner (in case the amount of ilie adjustment would be refunded or 
credited in the same ma.nner as an overpayment under subsection. 
(0» or by the taxpayer with respect to whom the determination is 
made (in case the amount of the adjustment would be assessed and 
collected in the same manner as a deficiency under subsection (c», 
which position is inconsistent with the erroneous inclusion, exclusion, 
omission, allowance, disallowance, recognition, or nonrecognition, liS 
the case may be. In case the amount of the adjustment would be 
assessed and collected in the same manner as a deficiency, the adjust
ment shall not be made with respect to a related taxpayer unless be 
stands in such relationship to the taxpayer at the time the latter first 
maintains the inconsistent position in a return claim for refund, or 
petition (or amended petition) to the Board of Tax Allpeals for the 
taxable year with respect to which the determination 18 made, or if 
such position is not so maintained., then a.t the time of the 
determination. 

(c) METHOD OF ADJU8TMENT.-The adjustrrumt authorized in sub
section (b) shall be made by assessing and collecting, or refunding or 
crediting, the amount thereof, to be ascertained as provided in sulisec
tion (d), in the same manner as if it were a deficiency determined by 
the Commissioner with respect to the taxpayer as to whom the error 
was ma.de or an overpayment claimed by such taxpayer, itS the case 
may be, for the taxable/ear with respect to which the error was made, 
and as if on the da~ 0 the determination specified in subsection (b) 
one year remained before the expiration of the periods of limitation 
upon assessment or filing claim for refund for such taxable year. 

(d) AsOERTAINlI-CENT OF AMOUNT OF AnJUSTMENT.-In computing 
the am{)unt of an adjustment under this section there shall first be 
ascertained the tax previously determined for the taxable year with 
respect to which the error was made. The amou~t of the tax previ
ouSly determined shall be (1) the tax shown by the taxpayer, with 
respect to whom the elTOr was madel upon his return for such taxable 
year, increased by the amounts prevlOusly assessed (or collected with
out assessment) as deficiencies, and decreased by the amounts previ
ously abated, credited, refunded, or otherwise repaid in respect of 

HeinOnline -- 52 Stat. 582 1937·1938 APPENDIX F 



52 STAT.] 75TH CONG., 3D SESS.-CB. 289--MAY 28, 1938 

such tax; or (2) if no amount was shown as the tax by such taxpayer 
upon his return, or if no return was made by such taxpayer, then the 
amounts previously assessed (or collected without assessment) as 
deficiencies, but such amounts !Jreviously assessed, or collected without 
assessment, shall be decreasea. by the amounts previously abated, 
credited, refunded, or otherwise repaid in respect of such tax. There 
shall then be IlScertnined the increase or decrease in the tax previously 
determined which results solely from the correct exclusion, inclusion, 
allowance, disallo\)ance, recognition, or nonrecognition, of the item, 
inclusion, deduction, credit, gain, or loss, which was the subject of the 
error. The amount so ascertained (together with any amounts wrong
fully collected, as additions to the tax or interest, as a result of such 
error) shall be the amount of thE' ndjustment under this section. 

(e) ADJUSTME)l'T UNAFFECTED BY OTHER ITE1>[S, ETc.-The amount 
to be assessed and collected in the same manner as a deficiency, or to 
be refunded or credited in the snme manner IlS a.n overpayment, under 
this section, shall not be diminished by any credit or set-off based upon 
any item, inclusion, deduction, credit, exemption, gain, or loss other 
than the one which was the subject of the error. Such amount, if 
paid, shall not be recovered by a claim or suit for refund or suit for 
erroneous refund based upon any item, inclusion, deduction, credit, 
exemption, gain, or loss other than the one which was the subject 
of the error. 

(f) No ADJUS'nIE)l'T FOR YEARS FRIOR TO 1932.-No adjustment 
shall be made under this section in respect of any taxable year 
beginning prior to January 1, 1932. 

SEC. 821. INTEREST ACCRUING AFTER OCTOBER 24, 1933, AND BEFORE 
AUGUST 30, 1935, ON DELINQUENT INCOME, ESTATE, AND 
GIFT TAXES. 

Interest accruing after October 24, 1933 and prior to August 30 
1935, on delinquent income, estate, and gift taxes shall be computed 
at the rate of 6 'per centum per annum. Any such interest accruing 
during such fenod which has been collected prior to the date of the 
enactment 0 this Act in exce.ss of such rate shall be credited or 
refunded to the taxpayer, if claim therefor is filed within six months 
after the date of the enactment of this Act. No interest shall be 
allowed or paid on any such credit or refund. 

TITLE VI-GENERAL PROVISIONS 
SEC. 901. DEFINITIONS. 

(a) When used in this Act-
(1) The term "person" means an individual, a trust or estate, 

a partnership, or a corporation, 
(2) The term "corporation" includes associations, joint-stock 

companies, and insurance companies. 
(3) The term "partnership" includes a syndicate, group, pool, 

joint venture, or other unincorporated organization, througn or 
by means of which uny business, fino.nolol oPQl'll.tion, or venture 
is carried on, and which is not, within the meaning of this Act, 
a trust or estate or a corporation; and the term "'partner" includes 
a member in such a syndicate, group, pool, Joint venture, or 
organization. 

(4) The term "domestic" when applied to a corporation or 
partnership means created or organized in the United States 
or under the law of the United States or of any State or 
Territory. 
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