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A. ASSIGNMENTS OF ERROR:

1. The trial court erred when it entered its findings of fact
and conclusions of law (which are unnumbered).

2. The trial court committed reversible error by denying
Mr. Contreras-Rebollar his constitutional right to be represented by new
private counsel at sentencing .

3. The trial court committed reversible error when by
failing to put before the jury the question of whether Mr. Contreras-
Rebollar was on community custody when he committed the offense for
which he was convicted.

4. The trial court erred when calculating Mr. Contreras-
Rebollar’s offender score.

5. The State failed to prove beyond a reasonable doubt that
Mr. Contreras-Rebollar was on community custody at the time of the
instant offense.

6. Attorney Berneberg failed to provide effective assistance
of counsel by failing to calculate whether Mr. Contreras-Rebollar was on
the community custody at the time of the offense.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR:

1. A criminal defendant is entitled to have a jury verdict on matters

that are not apparent from the face of the judgment and sentence.
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However, when the trial court determines criminal history, the trial court
must make findings of fact that support the conclusions of law.

2. A criminal defendant has the right to counsel that is free from
conflict. Where the trial court orders the defendant to be represented by an
attorney whom the defendant previously has alleged was constitutionally
ineffective, the trial court denies the defendant effective assistance of
counsel.

3. The trial court has the duty to advise a criminal defendant that
he is entitled to trial by jury on facts that are not discernible from the faces
of the judgment and sentence. The trial court commits reversible error
when it fails to fulfill this duty and thereby the defendant of a fundamental
constitutional right.

4. The trial court has the duty to demand and consider objective
evidence when it makes a factual determination. The trial court may not
base its decision on speculation and conjecture.

5. The State has a duty to prove beyond a reasonable doubt factors
that affect criminal defendant’s offender score, criminal history allegation
and standard ranges.

6. A criminal defendant is entitled to constitutionally effective
representation. When counsel appears at a hearing at which he is

unprepared and fails to function as counsel for the defendant, the attorney
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provides constitutionally deficient action that is prejudicial to the
defendant.

C. STATEMENT OF THE CASE.

Mr. Contreras-Rebollar was charged with two counts of first
degree assault and one count of unlawful possession in Pierce County
Superior Court cause 06-1-01643-4. CP 1-2, 3-4. After his convictions,
M. Contreras-Rebollar appealed his case to the Court of Appeals —
Division II. The court affirmed his convictions in Court of Appeals —
Division Two no. 35972-11, This court however remanded the matter to
Pierce County Superior Court for re-sentencing. Appendix A (copy of the
court of appeals decision)

At trial, Mr. Contreras-Rebollar was represented by attorneys Jay
Berneberg and James Schoenberger. CP__ (supple mental clerks paper
—notice of association — See Appendix A-1).

The matter was tried to a jury and Mr. Contreras-Rebollar was
convicted as charged. CP __ (supplemental -LINX printout of case See
Appendix A-1). Mr. Contreras-Rebollar appealed his conviction. On
appeal he argued, inter alia, that his trial counsel Jay Berneberg and James
Schoenberger had been constitutionally ineffective. This court affirmed
his convictions but remanded the matter to superior court for a hearing to

determine whether Mr. Contreras-Rebollar was on community custody at
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the tie of commission of the instant offense. The court of appeals opinion
was filed on February 24, 2009. Appendix A — copy of court of appeals
decision.

After the issuance of the mandate on April 22, 2010, the trial court
convened a hearing to comply with the mandate. That hearing was
scheduled for June 25, 2010, more than two months after the issuance of
the mandate. CP __ (Supplemental LINX printout — See Appendix A-1).

At the hearing, Mr. Contreras-Rebollar wanted to fire Ms.
Berneberg. The basis of the motion was that he had argued on appeal that
Mr. Berneberg was constitutionally ineffective. Mr. RP 3,7-8. The trial
court denied that motion. RP 9. The matter proceeded to hearing and the
court failed to place before a jury the issue of whether Mr. Contreras-
Rebollar was on community custody at the time of the commission of the
instant offense. Passim. Instead the trial court determined that Mr.
Contreras-Rebollar indeed was on community custody by using arbitrary
and haphazard calculations that resulted in the erroneous finding that Mr.
Contreras-Rebollar was on the community custody at the relevant time.
RP 11, 16—17.

On July 2, 2010, the trial court entered findings of fact and
conclusions of law, which are unnumbered.CP81-84. Mr. Contreras-

Rebollar assigns error to the following:
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1. The trial court erred when it found that the community
custody on the 2004 conviction started on April 15, 2006, where the court
in that case was required to give Mr. Contreras credit for 91 days served.
Further, although 60 days of that time resulted from a firearm
enhancement, the trial court did not determine whether the jail awarded
good time on the remaining three months.

2. The trial court erred when it held that Mr. Contreras-
Rebollar’s community custody ended on April 15, 2006.

3. The trial court erred when it held that Mr. Contreras-
Rebollar’s conviction for possession of a firearm in the second degree
required continuing the termination date of the community custody to July
15, 2006. The judgment and sentence for that crime noted that Mr.
Contreras-Rebollar was entitled to credit for 40 days served. Further, the
trial court failed to determine whether the jail awarded good time to him.
With the award of good time, Mr. Contreras-Rebollar’s sentence could
well have been less.

4. The court erred when it used the date of the instant
offense as opposed to the date of conviction to calculate the termination
date of the community custody.

5. The trial court erred when it held that Mr. Contreras-

Rebollar was no community custody at the time of the instant offense.
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6. The trial court erred when it held that Mr. Contreras-
Rebollar’s offender score was 4.5. This is so because the trial court
included 1 point for the based on the erroneous conclusion that he was on
community custody at the time of the instant offenses.

7. The trial court erred when it denied Mr. Contreras-
Rebollar his right to a jury trial on the issue whether he was on community
custody at the time of the commission of the instant offense.

8. The trial court denied Mr. Contreras-Rebollar his
constitutional right to counsel when by denying his retention of private
counsel and instead forcing him to proceed with trial counsel. Mr.
Contreras-Rebollar had alleged that his trial counsel was constitutionally
ineffective on appeal. Thus there was an inherent conflict between Mr.
Contreras-Rebollar and his attorney.

9. Mr. Contreras-Rebollar was denied his constitutional
right to counsel where counsel was yet again ineffective in his
representation of Mr. Contreras-Rebollar.

B. STATEMENT OF THE CASE.

On April 13, 2006, Mr. Contreras-Rebollar was charged in Pierce
County Superior Court with two counts of first degree assault with firearm
enhancements as well as one count of unlawful possession of a firearm.

Supp. CP _ (LINX summary). A jury convicted him as charged. Id
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At trial, attorneys Jay Berneberg and James Schoenberger
represented Mr. Contreras-Rebollar. Supp. CP_ (Notice of Association).

Mr. Contreras-Rebollar appealed the matter to this court. Mr.
Contreras-Rebollar argued on appeal that his trial counsel was
constitutionally ineffective. This court rejected that argument. The court
affirmed his convictions but remanded the matter to the trial court for
resentencing so that the State could produce evidence of his prior
convictions and community custody status. Appendix A — copy of the
court of appeals opinion.

The Court of Appeals filed its opinion on 2/24/09. The mandate
issued on 4/19/10.

On 6/24/10, Mr. Contreras-Rebollar appeared before the court for
scheduling the resentencing. The court set the sentencing date for 6/25/10.
The matter then was continued until 6/28/10.

On 6/28/10 the parties appeared before the court RP 3. Mr.
Contreras-Rebollar fired Mr. Berneberg, his defendant counsel. Mr.
Contreras-Rebollar wanted attorney Michael Underwood to represent for
the sentencing. RP 3-4.

The prosecutor objected to Mr. Contreras-Rebollar’s
request for new counsel stating, in pertinent part, “ The only issue is

whether the defendant has the prior convictions mentioned in the J and S
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and whether he was on community custody at the time of the offense.”
The prosecutor called the defendant’s request for new counsel “ . . . a
waste of money.” The prosecutor also averred that there was no new issue,
“It’s just a pure issue of proving the defendant’s prior convictions.” RP 4.

The court asked Mr. Underwood “how long it will take you
to get up to speed?” RP 4. Mr. Underwood wanted to continue the matter
until 8/6/10. RP 5. Mr. Underwood informed the court that there were
issues regarding the proof of the aggravator of community custody and the
defendant’s offender score. RP 4-5.

The court denied the defendant’s motion to substitute
counsel, stating: that it was unwilling to grant a continuance beyond a
week or so. RP 7, 9. The court failed to recognize that the State had not
scheduled the resentencing until more than two months had passed. The
court also badgered Mr. Underwood when it asked: “What’s the issue that
takes a month? I’'m missing it. If there’s a case on community custody,
look at the case. That should take an hour.” RP 5.

When the Mr. Contreras-Rebollar addressed the court regarding his
motion for new trial, he noted that he had argued on his earlier appeal that
his attorneys Mr. Berneberg and Mr. Schoenberger had been ineffective.
Mr. Contreras-Rebollar contended that this would present a conflict. RP 8.

When Mr. Contreras-Rebollar informed the court that he had no attorney

OPENING BRIEF —
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because he had fired Mr. Berneberg, the trial court stated, “I’m not
allowing you to fire Mr. Berneberg. He’ll be representing you at this
hearing. This is late notice.” RP 9.

The prosecutor then provided the court with the judgment and
sentences from Mr. Contreras-Rebollar’s prior convictions, noting that the
community custody issue began with the 2004 conviction. Appendix B.

To prove that Mr. Contreras-Rebollar had been on community
custody on the relevant date the prosecutor noted that Mr. Contreras-
Rebollar had been sentenced on July 15, 2004, with 12 months of
community custody “after his sentence runs.” RP 10.

The court failed to consider that after serving the 6 month
enhancement on the 2004 third degree assault conviction, the defendant
could have earned good time on the remaining three months. Passim. The
court decided that community supervision would have started on January
15, 2005. RP 10.

The court next considered Mr. Contreras-Rebollar’s 2005
conviction unlawful possession of a firearm in the second degree. The
defendant was sentenced to three months in the Pierce County Jail. Neither
the court nor the State considered that the jail may well have awarded
good time to Mr. Contreras-Rebollar., thereby crediting Mr. Contreras

with additional community supervision time. Passim.
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The State provided the Judgment and Sentence and noted that the
disagreement concerned whether Mr. Contreras-Rebollar was on
community custody at the time of commission of the crimes. RP 10.

The court found that community supervision would have ended on
April 15, 2006 “plus or minus a few days.” RP 11. The instant offense
was committed on April 12, 200, thereby making the “plus or minus a few
days” significant. RP 11.

Although Mr. Contreras-Rebollar had/has absolutely no burden of
proof to establish that he was on community custody he offers the
following information to establish that the trial court erred:

CALCULATION OF COMMUNITY CUSTODY (SEE APPENDIX C)
2004 CONVICTION FOR THIRD DEGREE ASSAULT

Rather than produce evidence that Mr. Contreras-Rebollar
was on community custody at the time of the instant offenses, the State
offered baseless speculation to support its position. The trial court adopted
the same flawed reasoning. Defense counsel erroneously acquiesced in
their speculation. Neither the State nor the trial court proved that Mr.
Contreras-Rebollar was on community custody at the relevant time.

On July 15, 2004, Mr. Contreras-Rebollar was sentenced

for the crime of third degree assault to 9 months in the Pierce County Jail.

" Appendix C is appellant’s calculation of his community custody time, also showing the
conclusion of that time.
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He received credit for 91 days served. He likely received good time
during his jail sentence. Assuming for the sake of argument that Mr.
Contreras-Rebollar earned no good time while he was in jail but did
receive credit for time served, his 9 month jail sentence started on April
15,2004. With no good time factored in, Mr. Contreras-Rebollar’s served
his 8 months of his jail sentence in 2005. By January 15, 2005, he would
have completely served his jail sentence. On January 15, 2005, Mr.
Contreras began 12 months of community custody.

2005 CONVICTION FOR UNLAWFUL POSSEESSION
OF A FIREARM IN THE SECOND DEGREE

On July 20, 2005, Mr. Contreras-Rebollar was taken unto custody
and ultimately pleaded guilty to unlawful possession of a firearm in the
second degree.

Between January 15, 2005 and July 20, 2005, Mr. Contreras-
Rebollar completed 6 months of community custody.

On August 29, 2005, Mr. Contreras-Rebollar was sentenced to 3
months in the Pierce County Jail with credit for 40 days served. Even
assuming no good time, Mr. Contreras-Rebollar would have completed his
jail sentence on September 27, 2005.

He was not sentenced to any community custody on the 2005

conviction.
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Thus he resumed community custody on September 28, 2005.

Because he already served 7.5 months of community custody
(assuming no good time for any of his jail time), he would have served 94
more days (or 3 months, 4 days) of community custody in 2005. By
December 31, 2005, Mr. Contreras-Rebollar would have served more than
10.5 months of community custody.

On April 12, 2006.,006, Mr. Contreras was arrested and placed
into custody for the crimes of first degree assault (2 counts) and unlawful
possession of a firearm in the first degree. RP 11. The trial court
erroneously concluded that Mr. Contreras-Rebollar’s community custody

lasted until April 15 “ plus or minus a few days.” RP 11.

CALCULATION OF OFFENDER SCORE FOR 2006

CONVICTIONS

Because the trial court erroneously found that Mr. Contreras-
Rebollar had been on community custody when he was taken into custody
on the 2006 offenses, the trial court erred when it added 1 point to the

standard ranges of the counts of assault in the first degree in this case.
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The additional points resulted in additional time for the each
offense (which ran consecutively as a matter of law).

The trial court thus erred when it calculated Mr. Contreras-
Rebollar’s Offender Score and Point Calculation. CP 81-84. The trial
court affirmed its prior flawed judgment and sentence.

The trial court subsequently entered Findings of Fact and
Conclusions of Law. P81-84. Mr. Contreras-Rebollar’s objections are
noted above.

Mr. Contreras-Rebollar thereafter timely filed this appeal. CP 86.

D. LAW AND ARGUMENT:

1. The trial court committed reversible error by denying Mr.
Contreras-Rebollar his constitutional right to be represented by new
private counsel at sentencing.

A criminal defendant has a right to the assistance of counsel at
every “critical stage” of a criminal proceeding, including sentencing. U.S.

Const. amend. VI; Wash. Const. art. I, sec. 22; State v. Robinson, 153

Wn.3d 689, 694, 107 P.3™ 90 (2005); CrR 3.1(b)(2).
A defendant generally has a Sixth Amendment right to hire the

attorney of his choice. See Wheat v. United States, 486 U.S. 153, 108

S.Ct. 1692, 100 L.Ed.2d 140 (1988). When the right to counsel of choice
is improperly denied, the defendant is automatically entitled to a new trial;

he need not show that he was harmed in any specific way by proceeding
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with a different lawyer. United States v. Gonzales-Lopez, 548 U.S. 140,

126 S. Ct. 2557, 165 L.Ed. 3d 409 (2006).
At trial court's erroneous deprivation of defendant's Sixth
Amendment right to choice of counsel entitled him to reversal of his

conviction, as error qualified as a “structural error” not subject to review

for harmlessness. U.S. v. Gonzalez-Lopez, 548 U.S. 140 (2006) . Harell,

80 Wn. App. at 805; see State v. Watt, 160 Wn.2d 626, 632-33, 160 P.3d

640 (2007); State v. Hughes, 154 Wn.2d 118, 142-43, 110 P.3d 192

2005), abrogated on other grounds by Washington v. Recuenco, 548 U.S.

212, 126 S. Ct. 2546, 165 L. Ed. 2d 466 (2006); see also In re Det. of

Kistenmacher, 163 Wn.2d 166, 185-86, 178 P.3d 949 (2008) (Sanders,

concurring and dissenting).
There is a Sixth Amendment qualified right of choice of counsel
that applies only to persons who can afford to retain counsel. See Caplin &

Drysdale, Chartered v. United States, 491 U.S. 617, 624, 109 S.Ct. 2646,

105 L.Ed.2d 528 (1989) ("Petitioner does not, nor could it defensibly do
so, assert that impecunious defendants have a Sixth Amendment right to
choose their counsel. The Amendment guarantees defendants in criminal
cases the right to adequate representation, but those who do not have the
means to hire their own lawyers have no cognizable complaint so long as

they are adequately represented by attorneys appointed by the courts.");
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United States v. Rewald, 889 F.2d 836, 856 (9th Cir.1989) (recognizing

that the right to choice of counsel is limited to defendants who can retain

counsel); United States v. Ray, 731 F.2d 1361, 1365 (9th Cir.1984) ("This

court has recognized that individuals who can afford to retain counsel
have a qualified right to obtain counsel of their choice.") (emphasis

added); see also United States v. Graham, 91 ¥.3d 213, 221

(D.C.Cir.1996) (" ‘One of the express limitations upon the right to choose
one's own attorney is that the criminal defendant be ‘financially able’ to

retain counsel of his choice.' ") (quoting United States v. Friedman, 849

F.2d 1488, 1490 (D.C.Cir.1988)); United States v. Mendoza-Salgado, 964

F.2d 993, 1014 n. 12 (10th Cir.1992) ("A defendant's right to secure
counsel of choice is cognizable only to the extent defendant can retain
counsel with private funds.").

At a critical stage of a proceeding, a trial court does not have
discretion to “relieve present counsel and require a non-waiving defendant

to proceed without counsel.” State v. Bandura, 85 Wn. App. 87, 97, 931

P.2d 174 (1997). Again, sentencing and presentencing plea withdrawal
hearings are critical stages of the criminal proceeding and the defendant
has the constitutional right to be assisted by counsel at these stages. State
v. Rupe, 108 Wn.2d 734, 741, 743 P.2d 210 (1987); State v. Harell, 80

Wn. App. At 804, 911 P.2d 1034 (1996).
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The appellate courts presume that a defendant was denied his
constitutional right to counsel when counsel is “either totally absent, or

prevented from assisting the accused during a critical stage of the

[criminal] proceeding.” United States v. Cronic, 466 U.S. 648, 659 n. 25,
104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984). The appellate courts will
presume this error is prejudicial and will not conduct a harmless error
analysis when the trial court denies the defendant a right to counsel and
they will assume prejudice because the error is structural in nature

When determining whether to grant a defendant’s motion for new
counsel, the court must consider, inter alia, whether the defendant had
legitimate cause for dissatisfaction with counsel, even though it fell short
of likely incompetent representation and whether the denial of the motion
would result in identifiable prejudice to the defendant’s case of a material
or substantial nature.

In the instant case, the trial court erred when it denied the
defendant’s right to retain new counsel for the sentencing hearing.

In this case, Mr. Contreras-Rebollar was forced to proceed to
resentencing while represented by an attorney whom he had argued on
appeal was constitutionally ineffective. Mr. Contreras-Rebollar made this

argument to the court and explained the basis for it. This representation
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constituted a conflict under Rules of Professional Conduct (RPC) 1.7; 1.9.
Appendix D.

The trial court denied Mr. Contreras-Rebollar’s motion to fire Mr.
Bernberg and hire Mr. Underwood based not on constitutional
requirements but instead of grounds of expediency. The trial court
cavalierly pronounced that there no substantial issues to be established at
sentencing except for the issue whether the defendant was on community
custody at the time of the commission of the charged offense. The
defendant previously had been ordered to 12 months of community
custody. The prosecutor and the trial court sloppily made crude and
factually insufficient conclusions that the defendant indeed had been on
community custody at that time. Trial counsel for Mr. Contreras-Rebollar
acquiesced in those conclusions clearly without having researched this
issue and being able to make cogent arguments in Mr. Contreras-
Rebollar’s favor. Such arguments existed. Indeed Mr. Contreras-Rebollar
was not on community custody at the relevant time. Trial counsel failed to
calculate the proper times and thus failed to hold the state to its burden of
proof.

The trial court committed reversible error when it denied Mr.

Contreras-Rebollar his right to counsel and forced him to proceed with

OPENING BRIEF —
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Mr. Berneberg. Mr. Contreras-Rebollar’s right to conflict free
representation was denied.

2. The trial court committed reversible error when by failing to put
before the jury the question of whether Mr. Contreras-Rebollar was on
community custody when he committed the offense for which he was
convicted.

After the United States Supreme Court decided Blakely v.
Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004).,
criminal defendants secured the right to jury trial on sentencing
enhancements. In Blakely, the jury found facts that supported,
under state law, a "standard range" sentence of 49 to 53 months. Sitting
without a jury, the trial judge found an additional fact ("deliberate
cruelty") that supported, again under state law, an "exceptional”" sentence
of not more than 120 months. Based in part on the additional fact that he
alone had found, the trial judge then imposed an "exceptional” sentence of
90 months. On appeal, Blakely argued that the 90-month sentence violated

his Sixth Amendment right to jury trial because the additional fact was

essential to support the sentence but had not been found by the jury.

The United States Supreme Court agreed, stating two propositions
pertinent here: (1) "'Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory

maximum must be submitted to a jury' "; and (2) for purposes of the
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Sixth Amendment, the "prescribed statutory maximum" is "the maximum

sentence a judge may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant." If the Court had substituted
the second proposition into the first, it would have stated: "Other than the
fact of a prior conviction, any fact that increases the penalty for a crime
beyond [the maximum sentence a judge may impose solely on the basis of
the facts reflected in the jury verdict or admitted by the defendant] must be

submitted to a jury." In sum then, the Court held that an accused has a

Sixth Amendment right to have the jury find each fact needed to support
his or her sentence, * except, at least for now, the fact of a prior

conviction. e.g., State v. Hochchalter, 131 Wn.App. 506, 128 P.3d 104

(2006).

Where the trial court denied Mr. Contreras-Rebollar his
constitutional right to jury trial to determine whether he was on
community custody at the relevant time, the trial simultaneously denied
him the requirement of proof beyond a reasonable doubt.

The trial court, through sloppy and erroneous “miscalculation”
used a lesser standard to resolve that question. The trial court made a
finding that given a few days “more or less” Mr. Contreras-Rebollar was

on community custody when the instant offense was committed.
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A jury would have been required to find beyond a reasonable
doubt that the State had proved that Mr. Contreras-Rebollar was on
community custody at the relevant time. The jury would not have been
permitted to render a verdict on the “more or less” standard.

Where the issue of the timing of community custody could not be
determined from the fact of the judgment and sentence, the trial court
erred when it failed to convene a jury to determine this issue.

Not only did the trial court fail to convene a jury, the trial court
also failed to advise Mr. Contreras-Rebollar that he had this right to a jury.
The trial court thus failed to obtain any waiver of the right to jury trial
from Mr. Contreras-Rebollar.

In summary, the court and the prosecutor denied Mr. Contreras-
Rebollar, his constitutional right to have a jury determine whether he was
on community custody/supervision at the relevant time. Where the issue
of community custody was resolved without the quantum of evidence that
would be required for a jury verdict, the trial court denied Mr. Contreras-
Rebollar his right to trial by jury.

3. The trial court erred when calculating Mr. Contreras-Rebollar’s
offender score because he was not on community custody at the time of

the instant offenses. The trial court’s unnumbered findings of fact and
conclusions of law were erroneous as noted in assignment of error no. 1.
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The appellate court reviews findings to determining whether they
are supported by substantial evidence, and, if so, whether the findings

support the conclusions of law and judgment. City of Tacoma v. State,

117 W.2d 348,361, 816 P.2d 7 (1991) (citing Morgan v. Prudential Ins.

Co. of Am.. 86 Wn.2d 432,437, 545 P.2d 1193 (1976)) The appellate court
reviews issues of law de novo. State v. Ford, 125 Wn.2d 919, 923, 891
P.2d 712 (1995)

In this case, however, and for the reasons set forth above, Mr.
Contreras-Rebollar asserts that he was entitled to a jury trial on the issues
of community custody. However, assuming arguendo, that the trial court
could make this determination without convening a jury, the trial court
still lacked evidence beyond a reasonable doubt that Mr. Contreras-
Rebollar was on community custody on April 12, 2006. First, Mr. C-R
reminds this court that this standard of review applies to all of his
arguments regarding the trial court’s erroneous findings of fact which
were insufficient to support its conclusions of law.6

Regarding the calculation of the defendant’s term of community
custody, the trial court’s unnumbered findings of fact stated: “The court
calculates the commencement of the defendant’s community custody as
April 15, 2005 with a termination date of April 15, 2006; . . . The period

of community custody ordered under the assault in the third degree case
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tolled for the time period of the three month sentence imposed in the
lawful possession of a firearm case and this the adjusted termination date
for the ordered community custody term was pushed to July 15, 2006;”
Based on these findings of fact, the court entered unnumbered conclusions
of law that the Mr. Contreras-Rebollar’s offender score included a point
for the status of community custody on the date of commission of the final
offenses.

For the reasons set forth herein, the trial court’s findings of fact
were unsupported by the evidence and therefore the findings of fact did
not support the conclusions of law regarding calculation of Mr. Contreras-
Rebollar’s offender score.

The trial court failed to factor in essential information when
calculating Mr. Contreras-Rebollar’s community custody status. This is
so because the trial court violated Mr.Contreras-Rebollar’s fundamental
right to be given credit for all time served, good time for that sentence, and
proper calculation of his community supervision time. In this case. the
trial court failed to fulfill its statutory obligation to ensure that the State
properly established the components of a defendant’s sentence, the trial
court’s findings of fact and conclusions of law regarding prior convictions,
credit for time served and good time in the county jail, and also the

whether Mr. Contreras-Rebollar was on community service at the time of
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the commission of the instant offense. As a result, the trial court erred in
holding that Mr. Contreras-Rebollar was on community

Mr. Contreras thus was erroneously resentenced and is entitled to
relief from this court. This court must remand this matter for another
resentencing.

The Sentencing Reform Act of 1981 (SRA), effective July 1984,
changed Washington sentencing law to provide for sentences based upon a
sentencing grid as well as an offender’s prior convictions. The SRA
provides for calculation of the offender score based upon date of
conviction, class of felony and/or classification of felony (serious violent,
violent, .etc.). Further, the SRA provides certain “tolling” periods for,
inter alia,
commlinity custody interrupted by a new conviction.

Under the SRA, the fact finder must deduct certain information

from the calculation of community custody. RCW 9.94A.625

(2000) regarding community custody should apply here. The pertinent
portion of that provision states:

(2) Any term of community custody, community placement, or
community supervision shall be tolled by any period of time during which
the offender has absented himself or herself from supervision without

prior approval of the entity under whose supervision the offender has been
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placed.

(3) Any period of community custody, community placement, or
community supervision shall be tolled during any period of time the
offender is in confinement for any reason.

The provision defining “community custody” also provides that
certain time must be factored into any calculation of the term of
community custody. Those factors are that portion of an offender's
sentence of confinement in lieu of earned release time or imposed

pursuant to RCW 9.94A.505(2)(b), 9.94A.650 through 9.94A.670,

9.94A.690, 9.94A.700 through 9.94A.715, or 9.94A.545, served in the

community subject to controls placed on the offender's movement and

activities by the department. RCW 9.94A.030(5) (emphasis added).

In addition, RCW 9.94A.728, entitled “Earned release time”
recognizes that criminal defendants earn “good time” while in custody.
Further, this section acknowledges that county jails may award
“good time” according to a county’s formula. Thus, for example, when an
individual is transferred from a county jail to the department (DOC), the
administrator of the county jail shall certify to the department “the amount
of time spent at the facility and the amount of earned early release time.”
In addition, the period of good-time earned in county jails must be

part of the equation used to calculate the period of community custody.
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The Washington Supreme Court has interpreted this provision to
"give . . . both county jails and the state correctional system|] plenary
authority over good-time awards for offenders under their jurisdiction." /n

re Pers. Restraint of Williams. 121 Wn.2d 655, 661, 853 P.2d 444 (1993).

The court emphasized that "[u]nder our reading of the statute, the county
jail retains complete control over the good-time credits granted to

offenders within its jurisdiction." Williams, 121 Wn.2d at 663.

The Williams court interpreted this sentence of the statute to mean
that DOC must accept the county jail's calculation of good time unless it is

based on an apparent or manifest error of law. Williams, 121 Wn.2d at

664. Interpreting the statute as a method of avoiding DOC oversight of
county jails, the court also held that DOC is not required to review or
approve good-time policies of county jails nor review the certification's

accuracy. Williams, 121 Wn.2d at 666. Even when the certification is

invalid, the remedy is not for DOC to correct the error, but it is to remand

to the county jail for recertification. Williums, 121 Wn.2d at 668 (Durham,

J. concurring). Williamss basic rationale is state penal institutions and

county jails have separate authority for granting earned early release time.
In this case, the trial court and the prosecutor miscalculated Mr.

Contreras-Rebollar’s community custody time by failing to factor in all of

the credit for time served prior to sentencing, the amount of good-time
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certified by the county jail, and any earned release time. Given these
omissions, the trial court’s determination that Mr. Contreras-Rebollar was
on community custody at the relevant time was not established beyond a
reasonable doubt.

In this case, the trial court erred when it calculated Mr. Contreras-
Rebollar’s offender score because it failed to consider the statutory
requirements essential to the calculation of the term of community
custody:

* on August 29, 2005, Mr. Contreras-Rebollar pleaded guilty to
and was sentenced for the crime of unlawful possession of a firearm in the
second degree; Mr. Contreras-Rebollar was arrested on July 22, 2005 and
pleaded guilty on August 29, 2005; he received credit for good time of 40
days against the 3 month (120) day sentence imposed by the court.

* from the August 28, 2005 until September 19, 2005 (assuming
the customary 1/3 good time awarded by the Pierce County Jail,
community supervision was tolled during that time. Community
supervision would have recommenced on September 19, 2005.

* on February 1, 2007, Mr. Contreras-Rebollar was convicted by
jury of the offenses which are the subject of this case. The date of the
offense was April 12, 2006

* even assuming that Mr. Contreras-Rebollar was in custody after
April 12, 2006, Mr. Contreras-Rebollar would have been able to complete
approximately seven months of community supervision during the interval
between September 19, 2005 and April 12, 2006.

* Thus Mr. Contreras-Rebollar easily would have completed 12
months of community supervision prior to the conviction for the 2006
offense. (See Appendix C)
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Thus Mr. Contreras-Rebollar easily would have completed 12
months of community supervision prior to the conviction for the 2006

offense.

Without any documentation, the trial court concluded that Mr.
Contreras-Rebollar “was still on community custody at the time of the
offense. Because the trial court’s factual findings were not supported by
the evidence, the trial court’s conclusions of law were not accurate.

4. The State failed to prove beyond a reasonable doubt that Mr,

Contreras-Rebollar was on community custody at the time of the instant
offense.

The State has the burden to produce evidence “beyond a
reasonable doubt.” U.S. Const , Fifth Amendment, Due Process Clause;
Wash. Const sec., art.; RCW 9A.04.100. In this case, the State de facto
offered no competent evidence to prove that Mr Contreras-Rebollar was
on community custody at the relevant time.. Rather the trial court’s “off
the cuff” calculations were adopted and endorsed by the prosecutor.
However, these calculations were simply wrong.

The State could not prove beyond a reasonable doubt that Mr.
Contreras-Rebollar was on community custody at the time of commission
of the instant offense. In fact, the State made no real effort to do this.

Rather, the State sat back and let the trial court do its job. The trial court
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did its calculation and used a “more or less”, “within a couple of days”
standard.

Of course, this evidence is not proof beyond a reasonable doubt.
The State did not consider relevant factors such as “good time” awards in
the Pierce County Jail, etc. The State’s failure to do resulted in a failure of
proof that altered Mr. Contreras-Rebollar’s standard ranges. As a result he
was sentenced to more time

5. Attorney Berneberg failed to provide effective assistance of
counsel by failing to hold the State to its burden of proof where the
relevant issue was not readily apparent from thecalculate whether Mr.

Contreras-Rebollar was on the community custody at the time of the
offense.

Effective assistant of counsel is guaranteed under the federal and
state constitutions. See U.S. CONST., amend, VI; WASH. CONST., art.
I, sec. 22. This right was comprehensively discussed in Strickland v.
Washington, 466 U.S. 668, 80 L.Ed.2d 674, 104 S.Ct. 2052 (1984).

In Strickland, the U.S. Supreme Court observed that the right to
counsel is crucial to a fair trial because “access to counsel’s skill and
knowledge is necessary to accord defendants the ample opportunity to
meet the case of the prosecution. 466 U.S. at 685 (citations omitted). Any
claim of ineffective assistance must be judged against this benchmark:

“whether counsel’s conduct so undermined the proper functioning of the
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adversarial process that the trial cannot be relied upon as having produced
a just result.” 466 U.S. at 686.

To prove ineffective assistant of counsel, an appellant must show
that (1) trial counsel’s performance was deficient; and (2) the deficient

performance prejudiced him. [n re Pers. Restraint of Woods, 154 Wn.2d

400, 420-21, 114 P.3d 607 (2005). Counsel’s performance is deficient
when it falls below an objective standard of reasonableness. State v.
Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1998). Put another way,
the defendant must show that counsel made errors so serious that counsel
was not functioning as the “counsel” guaranteed the defendant by the
Sixth Amendment. 466 U.S. at 687. The prejudice requirement is
satisfied by a showing that counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose result if reliable. Id. In other
words, the defendant must show that “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” 466 U.S. at 694. Reasonable probability is
defined as “a probability sufficient to undermine confidence in the
outcome.” Id.

The American Bar Association has described the role of defense

counsel:
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The basic duty the lawyer for the accused owes to the
administration of justice is to serve as the accused’s counselor and
advocate with courage, devotion, and to the utmost of his or her learning
and ability and according to the law.

ABA Standard 4-1.1(b).

Although the reviewing court indulges a strong presumption that
counsel’s representation falls within the wide range of proper professional
assistance, the defendant may overcome that presumption by showing that
trial counsel had no legitimate strategic or tactical rationale for his
conduct. State v. Lord, 117 Wn.2d 829, 883, 822 P.2d 177 (1991); State
v. McFarland, 127 Wn.2d 322, 336, 899 P.2d 1251 (1995). To establish

prejudice, the defendant must show that but for counsel’s deficient

performance, the result likely would have been different. State v. McNeal,

145 Wn.2d 352, 362, 37 P.3d 280 (2002).

In this case, trial counsel failed to provide effective assistance.
Trial counsel should have and did not independently calculate whether Mr.
Contreras-Rebollar was on community custody at the time of commission
of the instant offense. Rather, trial counsel believed that he had been fired
and thus clearly had not prepared for the hearing. RP 3, 7-8, 9.

Trial counsel’s lack of preparation resulted in the trial court
erroneous endorsement of the State’s “evidence” and the court’s findings

of fact on the resentencing.
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Trial counsel’s deficient performance thus resulted in resentencing

based on an erroneously inflated offender.

E. CONCLUSION:

Mr. Contreras-Rebollar respectfully urges this court to conclude

that the trial court miscalculated his offender score at the resentencing. He

also asks this court to find that he was entitled to a jury trial on the issue of

community custody. Because trial counsel at resentencing was

ineffective, Mr. Contreras-Rebollar also asks this court to order the trial

court to grant him motion for new counsel.

For the reasons set forth herein, this matter must be remanded to

the trial court for the second resentencing.

RESPECTFULLY SUBMITTED this 15™ day of April, 2011.

BARBARA COREY, WSBA#11778
ellant Contreras-Rebollar

Attorney for A

CERTIFICATE OF SERVICE:

I declare under penalty of perjury under the laws

Of the State of Washington that the following is a true

and correct: That on this date, | delivered via ABC- Legal
Messenger/U.S. Mail-postage pre-paid, a copy of this
Document to: Kathleen Proctor, Pierce County

Prosecutor’s Office, 930 Tacoma Ave So, Room 946

Tacoma, Washington 98402 and to Adrian Contreras-Rebollar,
DOC#819639, Stafford Creek, 191 Constantine Way
Aberdeen, WA 98520

«4-/E-11

Date

edford, Legal @ssistant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

FiL
DIVISION II IN COUNTY CL-ER?('S oFrice
STATE OF WASHINGTON, No. 35962-6-11 s APR22 2010
TE PIERCE COUNTY,
Respondent, MANDATE Br§5vus Cs%otfc‘éﬁ”&{mg N
—_— DERUTY
V. Pierce County Cause No.
06-1-01643-4
ADRIAN CONTRERAS-REBOLLAR,
Court Action Required
Appellant.

The State of Washington to: The Superior Court of the State of Washington
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division 11, filed on February 24, 2009 became the decision terminating review of this court of
the above entitled case on March 29, 2010. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion. Costs and attorney fees have been awarded in the following amount:

Judgment Creditor; State of Washington, Pierce Co.; $6.40
Judgment Creditor; Appellate Indigent Defense Fund; $7,531.52
Judgment Debtor; Adrian Contreras-Rebollar; $7,537.92



Page 2
Mandate 35962-6-11

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the opinion.

IN TESTIMONY WHEREOF, | have hereunto set
my hand and affi ¢ seal of said Court at
Tacoma, this day of April, 2010.

D, G2l

Stephanie C Cunningham
Attorney at Law

4616 25th Ave NE # 552
Seattle, WA, 98105-4183

Adrian Contreras-Rebollar
DOC# 819636

Clallam Bay Corr Ctr

1830 Eagle Crest Way E-B-2
Clallam Bay, WA 98326

WSP Identification & Criminal History Section
ATTN: Quality Control Unit

PO Box 42633

Olympia, WA 98504-2633

Clerk-oftiie Court of Ap}peals,

State of Washington, Div. ]I

Karen Anne Watson

Pierce County Prosecutor’s Office
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402-2102

Indeterminate Sentence Review Board
P. O. Box 40907
Olympia, WA 98502

Hon. Ronald Culpepper

Pierce Co Superior Court Judge
930 Tacoma Ave South
Tacoma, WA 98402



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

V.

- ADRIAN CONTRERAS-REBOLLAR,

Respondent,

DIVISION I

No. 35962-6-I1

UNPUBLISHED OPINION -

PENOYAR, A.C.J. — A jury convicted Adrian Contreras-Rebollar' of two counts of first

degree assault and returned special verdicts finding that he was armed with a firearm during the

commission of those crimes. Contreras now appeals, arguing that (1) the trial court erred by

denying his motion for a mistrial; (2) the State did not produce sufficient evidence to prove

beyond a reasonable doubt that he was not acting in self defense; and (3) the trial court erred by

sentencing him based on a criminal history and offender score the State did not prove. Contreras

also argues in a statement of additional grounds for review that he was denied effective

assistance of counsel. We affirm Contreras’s convictions, but remand for resentencing.

! The record indicates that the appellant’s full name is “Adrian Contreras-Rebollar.” However,
we refer to him as “Contreras” throughout this opinion and mean no disrespect in doing so.
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FACLI‘S

On the afternoon of April 11, 2006, Contreras, Nicholas Solis, Regina Hernandez, and
Ahria'Kelly were at a friend’s house in Tacoma where they drank alcohol and smoked
methamphetamine. Contreras, Solis, Hernandez, and Kelly disagree as to some of what followed
that evening.

Around five or six o’clock in the evening, Contreras, Solis, Hernandez, and Kelly left
their friend’s house and went to a place described as “Wolfie’s alley,” so Solis could pick up a
vehicle. Report of Proceedings (RP) (Jan. 23, 2007) at 254. Contreras and Hernandez left

Wolfie’s alley to go drive around; Solis and Kelly followed in the car that Solis had just

retrieved. Hernandez alleged that Contreras flagged Solis to stop, got out of his vehicle, and

argued with Solis about a “sack of dope” and a Palm Pilot. RP (Jan. 23, 2007) at 259.
According to Hernandez, Contreras returned to his vehicle, said, “[T]his mother fuckér is getting
on my nerves; I'm going to do him in[,]” and retrieved a gun from the backseat of the car. RP
(Jan. 23, 2007) at 261. After going back to Wolfie's alley,> Contreras and Hernandez
subsequently drove to Yessica Rosas’s house. |

| After arriving at Rosas’s house, Rosas and Hernandez were talking in Rosas’s bedroom
when Contreras went outside to his car. Contreras returned wearing dark clothes' and sunglasses,
carrying a gun. Rosas testified that Contreras appeared nervous and looked like he was wearing

a disguise. Rosas’s father, Jose Rosas, heard people talking and he asked Hernandez and

? Hernandez claimed that, during their second visit to Wolfie’s alley, Solis, while wearing a
bandana over his face, pointed a gun at Contreras who responded by firing shots in Solis’s
direction. Kelly, however, testified that he did not see Solis wearing a bandana over his face or

see Contreras and Solis pull guns on each other.
2
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Contreras to leave. Jose testified that he watched Hernandez and Contreras drive away before
returning to bed.

Contreras sat in the driver’s seat and Hernandez sat in the front passenger seat when they
left Rosas’s house. Hernandez testified that she was loéking at CDs when she heard Contreras
say, “[T]here those mother fuckers are.” RP (Jah. 23, 2007) at 289. The two were only a short
distance from Rosas’s house when Contreras started shooting at the oncoming vehicle. After
Contreras finished shooting, Hernandez heard him say, “I just dumped on those fools.” RP (Jan.
23, 2007) at 290. Hernandez testified that Contreras did not appear afraid; instead, he appeared
brave, calm, and cool. Further, Hernandez testified that she had her head down looking at CDs
and did not see Solis’s vehicle approach; she looked up after Cdn&ems started shovoting and saw
only the taillights of Solis’s vehicle. Contreras, however, rélayed a different story at trial.
Contrt;ras claimed that he saw Solis’s ‘vehicle speed up and the headlights turn off. He a;lso
claimed to see Solis wearing a bandana® and raise the barrel of a gun. Based on this information,
Contreras believed that Solis was preparing to commit a drive-by shooting. Contreras testified
that he feared for his life, reached for his gun, duéked, and fired towards Solis’s vehicle.

Solis was driving with Kelly in the passenger seat when Contreras shot at them. Kelly
testified that he yelled “[d]uck” when he saw the flash of a gun firing from the driver’s window
of a parked vehicle with no headlights. RP (Jan. 24, 2007) at 501. Solis did not see Contreras’s
" vehicle and only remembered seeing gunfire sparks at the time of the shooting. One bullet struck
Kelly in the shoulder and at least one bullet struck Solis. As a result of the shooting, Solis is

pmlﬁed from the chest down.

»

3 Hernandez testified that Surenos tie bandanas over their faces when they are preparing to
commit a drive-by shooting or assault.
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Shortly after the shooting, Kim Say-Ye was returning home when she saw a vehicle

parked on the grass in front of her neighbor’s house. The vehicle caught her attention because °

she saw shattered glass and because both the windshield wipers and headlights were on. She
thought the driver was drunk and was about to call the police when Officer Timothy Caber
. showed up. |

Caber, who had received the dispatch call for the shooting around 1:00 A.M., briefly
spoke to Say-Ye when he arrived at the scene. Caber found the vehicle still running and stopped
against landscaping railroad ties on the lawn. He also observed that the windshield wipers and
headlights were on. Caber found Solis inside, slumped over; a rifle lay wedged betwe;en the
driver and passenger seats with the barrel pointing toward the dash.

Edward Rdbinson, a firearm examiner at the Washington State Patrol Crime Laboratory,
determined that the gun was a black powder rifle. Robinson received the rifle without a ram rod
and without any wadding, projectiles, and gun powder inside the rifle’s chamber or otherwise in
a contai>ner‘ associated with the rifle. Solis testified that he traded dope for the rifle on the day of
the shooting and that he thought the rifle was inoperable.

On April 12, 2006, the police arrested Contreras at a Motel 6. The State charged him
with two cbunts of first degree assault, with firearm enhancements, and one count of second
degree unlawful possession of a firearm. On November 30, 2006, defense counsel Jay
Bemneburg filed a notice of association in this case. Contreras hired Berneburg to supplement
appointed counsel James Schoenberger at frial. At trial, Bérneburg gave the opening statement
and cross examined three witnesses. He also assisted Schoenberger with preparations outside of
trial. On January 17, 2007, Contreras pleaded guilty to second degree unlawful possession of a

firearm.
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On Janua:ry 17, 2007, trial began. Both parties focused on credibility throughout the trial,
as many of the witnesses were habitual methamphetamine users who admitted to having a poor
mc:rnory.4 On January 23, 2007, Hernandez testified that she did not see the headlights on
Solis’s vehicle. When the prosecution questioned her, Hernandez acknowledged that her
testimony conflicted with a statement she made to police officers shortly after the shooting.
However, she claimed that Berneburg had told her the headlights were off. On direct, Hernandez
denied that Berneburg told her to say the headlights were off, but on cross examination she
claimed he had. On January 25, 2007, Conﬁeras argued that Heméndez’s testimony shattered
his counsel’s crédibility and moved for a rmstnal The trial court denied the motion, but agreed
to add Berneburg to Contreras’s witness list for the sole purpose of rebutting Hernandez's
allegation.. Now a witness, the trial court excluded Bemeburg from the courtroom. On February .
1, 2007, the jury found Contreras guilty oﬁ both counts of first degree assault and found that hé
was armed with a firearm during the commission of both crimes. '

On February 16, 2007, the trial court held a sentencing hearing during which the State
alleged that Contreras had two prior adult felony convictions and one prior juvenile felony
conviction. The State also alleged that Contreras was on community custody at the time of the
offenses. The trial court sentenced Contreras to a total of 380 months’ confinement. Contreras
refused to sign any documents at his sentencing, including the stipulation on prior record and

offender score and the judgment and sentence. Contreras appeals.

* For example, Hernandez testified that she often hallucinates and hears things when she is “on a
come-down” from taking drugs. RP (Jan. 23, 2007) at 241.
5
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ANALYSIS

L MOTION FOR MISTRIAL

Contreras first argues that the trial court abused its discretion by d;nying his motion for a
mistrial. He claims that he did not receive a fair trial because Hernandez’s testimony challenged
Berneburg’s credibility and because the trial court removed Berneburg from the proceedings.
We disagree.

We review the trial court’s denial of a motion for a mistrial for abuse of discretion. State
v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989). “An appellate court finds abuse only
‘when no reasonable judge would have reached the same conclusion.’ Hépson, 113 Wn.2d at
284 (quoting Sofie v. Fibrebéard Corp., 112 Wn.2d 636, 667, 771 P.2d 711 (1989))." Trial courts
should grant a mistrial “only when the defendant has been so prejudiced that nothing short of a
new trial can insure that [the] defendant will be tried fairly.” State v. Gilcrist, 91 Wn.2d 603,
612, 590 P.2d 809 (1979). The trial judge is best situated to assess the prejudice of a statement.
State v. Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (1996). When an irregularity occurs at trial,
we review the irfeguiarity to determine whether it may have influenced the jury. State v. Weber,
99 Wn.2d 158, 165, 659 P.2d 1102 (1983). To detérmine the effect of the trial irregularity, we
examine (1) the seriousness of the irregularity; (2) whether the irregularity was cumulative of
other evidence properly admitted; and (3) whether the trial court could cure the irregularity by an
instruction to disregard the remark. Hopson, 113 Wn.2d at 284; Weber, 99 Wn.2d at 165-66.

- In determining whether a mistrial is appropriate, State v. Greiff, 141 Wn.2d 910, 10 P.3d

390 (2000), is instructive. In that case, Greiff argued that the trial court erred by denying his
motion for a mistrial. Greiff, 141 Wn.2d at 918. At tr_iél, the State failed to inform Greiff about

the expected change in the testimony of an officer who had previously testified at Greiff’s first
6
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trial that ended in a hung jury. Greiff, 141 Wn.2d at 916-18. As a result of not realizing that the
officer may testify differently, Greiff’s opening argument at the second trial was inconsistent
with the officer’s subsequent tesfimony. Greiff, 141 Wn.2d at 918. The officer testified that his
prior testimony was inconsistent because he had made a mistake at the first trial. Greiff, 141
Wn.2d at 922. The trial judge denied Greiff’s motion for a mistrial, but admitted a transcript of
the officer’s testimony from the first trial, which “the jury [was permitted to] consider . . . in its
entirety in order to judge [the officer’s] credibility.” Greiff, 141 Wn.2d at 918. Division Three
of this court affirmed Greiff’s convictioﬁ, holding that the trial court did not abuse its discretion
by denying his rﬁoﬁon for a mistrial. Greiff, 141 Wn.2d at 918.

On appeal to the Washington Supreme Court, Greiff argﬁed that the omission violated
CrR 4.7(2)(1)(i),” which denied him due process and effective assistance of counsel. Greiff, 141
Wn.2d at 918-19. Greiff contended that his counsel’s credibility was “undoubtedly damaged”
because his attorney promised in opening to-elicit certain testimony from the officer and then
failed to deliver on that promise. Greiff, 141 Wn.2d at 921. The Supreme Court applied the
Hopson® criteria and concluded that there was not a “substantial likelihood” that the State’s

violation of CrR 4.7 affected the trial outcome because the inconsistency between the attorney’s

> CrR 4.7(a)(1)(i) states, in part, that:

[TThe prosecuting attorney shall disclose to the defendant the following material
and information within the prosecuting attorney’s possession or control no later
than the omnibus hearing: (i) the names and addresses of persons whom the
prosecuting attorney intends to call as witnesses at the hearing or trial, together
with any written or recorded statements and the substance of any oral statements
of such witnesses][.]

The rule is not at issue in this case.

6113 Wn.2d at 284.
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opening statement and the witness’s testimorAly"was not significantly prejudicial. Greiff, 141
Wn.2d at 921. The court reasoned that the record supported the trial court’s conclusion that the
jury would find that the reason the officer did not testify the way Greiff said he would was
because the officer had made a mistake in his earlier statements. Greiff, 141 Wn.2d at 922.

. Here, Berneburg said in his opening statement that Solis’s vehicle’s headlights were off,
but Hernandez testified on cross that Berneburg toid her to say that Solis’s vehicle’s headlights
were off. As in Greiff, where the defendant argued tﬁat inconsistent testimony damaged his
attorney’s credibility, Contreras argues that Hermandez’s allegations made the jury question
Berneburg’s credibility. However, in denying Contreras’s motion for a mistrial, the trial court
found that the issue was Hernandez’s credibility, not Berneburg’s. ;‘The material issue, it seems
to me, is Ms. Hernandez and her credibility and what she saw ... I don’t think anybddy is
accusing Mr. Bemeburg . . . [of] comm.itting a felony.” RP (Jan. 25, 2007) at 682. Notably, the
record supports the trial court’sAﬁnding:,on direct, Hernandez testiﬁed that Berneburg did not tell
her to testify that Solis’s headlights were off, whereas on cross, she testified that Berneburg told

her to testify that Solis’s headlights were off.” Contreras cannot show that there

7 On direct: :

Prosecutor: When did he visit you?
Hernandez: The day before yesterday.
Prosecutor: He didn’t tell you to say [that the Solis’s vehicle headhghts were off], did he?
Hernandez: No. :

RP (Jan. 23, 2007) at 299-300.

On cross:
Defense: And we didn’t tell you the headlights were off, did we? We said were the
headlights on or off; isn’t that right?
Hernandez: Mr. Berneburg told me that the lights were off and to say that when I got to
court.

RP (Jan. 23, 2007) at 305.

[44]
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is a substantial likelihood that Hernandez’s testimony prejudiced him to such an extent that
nothing short of a new trial could ensure faimess. The Greiff court also held that even if the
defendant suffered some prejudice, the trial court took appropriate curative steps. In particular,
the trial court admitted the officer’s tcstim-ony from Greiff’s first trial and instructed the jury to
consider that testimony in judging the officer’s credibility. This had the effect of showing how
his inconsistent testirﬁbny was the result of the his eleventh-hour epiphany, not defense counsel’s
deceiving tactics. Greiff, 141 Wn.2d at 922. In this case, even if Hernandez’s testimony slightly
prejudiced Cbntreras, the trial court took appropriate curative steps by permitting Berneburg to
testify to rebut Hernandez’s allegation and by limiting Berneburg’s testimony with the following
instruction: |
Before the testimony of Mr. Berneburg is ailowed, the Court advises you

that you may consider the testimony regarding Mr. Bemeburg’s contact with

Regina Hernandez only for the purpose of assessing her credibility. You must not

consider the testimony for any other purpose.
RP (Jan. 25, 2007) at 812-13. Bemneburg’s testimony served to rebut Hernandez’s allegation and
the instruction limited the scope of his testimony to the purpose of assessing Hernandez’s
credibility. Juries are presumed to follow the trial court’s instructions. State v. Ingle, 64 Wn.2d
491, 499, 392 P.2d 442 (1964). Thus, the trial court’s curative steps cured any prejudice
Hernandez’s testimony may have created, further supporﬁng our conclusion that Contreras
received a fair trial. ’

Contreras also argues that the trial court denied his right to effective assistance of counsel
in excluding Berneburg from the courtroom. The constitutional right to counsel promises a

defendant an attorney who can provide “reasonably effective assistance.” Strickland v.

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). We give eXceptional
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deference to counsel’s decisions and such decisions cannot serve as a basis for an ineffective

assistance of counsel claim if counsel’s decisions are a legitimate trial strategy or tactic. State v.

McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). Here, Schoenberger represented Contreras at

all times during the trial, and the trial court only excluded Berneburg when the defense requested
that the trial court add him to the witness list. The defense sought Berneburg as a witness to
rebut Hernandez’s testimonya which was a legitimate trial strategy and this strategic action did
not deny Contreras his right to effective assistance of counsel.

I | SUFFICIENCY OF THE EVIDENCE

Conﬁ'eras next argues that the State did not present sufficient evidence to disprove
Contreras’s claim that he was acting in self defense. We disagree.

We review a challenge to the sufficiency of the evidence to determine vbvhether,‘ after
viewing the evidence in a light most favorable to the State, any rational trier of fact could have
found the essential elements of the charged crime beyond a reasonable doubt. State v. Green, 94
Wn.2d 216, 221, 616 P.2d 628 (1980). When the sufficiency of evidence is challenged in a
criminal case, we draw all reasonable inferences from the evidence in the State’s favor and
interpret them most strongly against the defendant. State v. Partin, 88 Wn.2d 899, 907, 567 P.2d
1136 (1977). Because credibility determinations are for the trier of fact and are not subject to
review, State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990), we defer to the trier of fact
on issues of conflicting testimoﬁy, credibility of witnesses, and the persuasiveness of the
evidence. State v. Walton, 64 Wn. App. 410, 415-16, 824 P.2d 533 (1992). We consider
circumstantial and direct evidence to be equally rcliable. State v. Delmarter, 94 Wn.2d 634, 638,

618 P.2d 99 (1980).

10
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Taking the evidence in the light most favorable to the State, a jury could reasonably find
that Contrera.é did not believe that he was about to be injured. First, the jury heard testimony
from Rosas that Conﬁcrés appeared nervous at her house and that he looked like he was wearing
a disguise. Second, Hernandez testiﬁed that she heard Contreras say “[t]here those mother
fuckers are” before the shooting and “I just dumped on those fools™ after the shooting. RP (Jan.
23, 2007) at 289-290. Hernandez also testified that Contreras did not appear afraid at the time of
the shooting; rather, he appeared brave, calm, and cool. Third, both Say-Ye and Caber testiﬁ;ad
that Solis’s vehicle’s headlights were on. Finally, Solis testified that he traded dope for the rifle
and that he thought it was inoperable. In fact., the Washington State Patrol Crime Lab received
the rifle without a ram rgd and without any wadding, projectiles, and gun powder inside the
rifle’s chamber or otherwise in a container associated with the rifle. Based on this evidence, the
jury had sufficient evidence to reasonably find that Contreras did not act in self defense.

Il SENTENCING

Contreras finally argues that we should reverse his sentence and remand his case for
resentencing.  We agree and remand this case for resentencing so that the State can produce
evidence of Contreras’s prior convictions and community custody status.

Fundamental principles of due process require “that in imposing sentence, the facts relied
upon by the trial court must have some basis in the record.” State v. Ford, 137 Wn.2d 472, 482,
973 P.2d 452 (1999) (quoting State v. Bresolin, 13 Wn. App. 386, 396, 534 P.2d 1394 (1975)).
Although the State bears the burden of proving the existence of prior convictions by a
preponderance of the evidence, State v. Bergstrom, 162 Wn.2d 87, 93, 169 P.3d 816 (2007), the

trial court also has a statutory obligation to ensure that the State properly establishes the

11 :
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defendant’s criminal history. RCW 9.94A.500(1).2 A- certified copy of the prior judgment and
sentence is the best evidence to establish a defendant’s prior conviction. Bergstrom, 162 Wn.2d
at 93. When the State alleges the existence of prior convictions and the defendant fails to
“specifically object” before the trial c01’1rt imposes the sentence, the State lacks notice of any
apparenf defects and the appellate court must remand the case for resentencing. Bergstrom, 162
Wn.2d at 93 (quoting State v. Lopez, 147 Wn.2d 515, 520, 55 P.3d 609 (2002)). In this situation,
the State may introduce new evidence at resentencing. Bergstrom, 162 Wn.2d at 93.

Here, Contreras did not “specifically object” to the State’s allegations of his prior
convictions and community custody status. Instead, he merely declined to sign both the
stipulation on prior record and Ao‘ffender score and the judgment and sentence. Because defense
counsel signed these documents, the State’s allegations went unchallenged. Although the State
dia not provide evidence at sentencing to support its allegations, it did not have adequate notice
of any alleged defect until this appeal, and we remand the case for resentencing.

IV, STATEMENT OF ADDITIONAL GROUNDS
In a statement of additional grounds for review (SAG), Contreras also argues that he

received ineffective assistance of counsel because defense counsel (1) failed to propose a

¥ RCW 9.94A.500, provides in relevant part:

(1) Before imposing a sentence upon a defendant, the court shall conduct a
sentencing hearing. :

If the court is satisfied by a preponderance of the evidence that the
defendant has a criminal history, the court shall specify the convictions it has
found to exist. All of this information shall be part of the record.

12
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“defense of another” instruction; (2) proposed assault instructions in which the phrase “great
bodily harm™ was defined but also proposed act on appearance instructions in which the phrase
“great personal injury” was not defined; and (3) proposed a “no duty to retreat” instruction.

Every defendant has the right to effective assistance of counsel at trial. U.S. CONST.
amend. VI; WASH. CONST. art. I, §. 22. To prevail on a claim of ineffective assistance of
counsel, the deféndant must show that (1) counsel’s performance was deficient, i.e., it fell below
an objective standard of reasonableness; and (2) the deficient performance was prejudicial, i.e.,
there is a reasonable probability that the outcome would have been different but for the deficient
representation. State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987) (citing Strickland,
466 U.S. at 687). Failure to establish either prong is fatal to the claim of ineffective assistance of
counsel. Strickland, 466 U.S. at 697. We give exqeptional deference to counsel’s professional
decisions and such decisions cannot serve as a basis for an ineffective assistance of counsel
claim if counsel’s decisions are a legitimate trial strategy or tactic. State v. McNeal, 145 Wn.2d
352, 362, 37 P.3d 280 (2002).

Contreras first argues that his couné'el was ineffective because he failed to propose a
“defense of another” instruction. SAG at 12. He maintains that 2 defendant is entitled to have
the trial court insﬁuct the jury on his case theory when the evidence supports that theory, State v.
Williams, 132 Wn.2d 248, 259, 937 P.2d 1052 (1997), and effective assistance of counsel

* includes a request of pertinent instructions supported by the evidence. State v. Kruger, 116 Wn.
App. 685, 688, 67 P.3d 1147 (2003) (citing State v. Finley, 97 Wn. App. 129, 134, 982 P.2d 681
(1999)). However, Contreras fails to distinguish the procedural posture of this case from the line
-of cases he cites to support his argument. The longstanding rule that a defendant is entitled to

have the trial court instruct the jury on his case theory when evidence supports that theory arises
13
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primarily in cases in which the trial court refused the defendant’s proposed instructions. See,
e.g, State v. Griffith, 91 Wn.2d 572, 589 P.2d 799 (1979) (trial court refused defendant’s
proposed instruction on the issue of self defense and Fhe Supreme Court held that defendant was
entitled to have his case theory submitted to the jury); Langan v. Valicoﬁters, Inc., 88 Wn.2d
855, 567 P.2d 218 (1977) (trial court instrﬁcted the jury on wanton misconduct and the Supreme
Court held each party is enﬁtled to have their case theory presented). In this case, defénse
counsel’s decision not to propose a “defense of another” instruction to the jury could have been a
. tactical decision to focus Contreras’s self defense case theory. For example, Coﬁtreras argues in
his SAG that he was defending Hernandez; however, she was -a witness for the State who
testified that Contreras did not appear afraid during the shooting and that he said “I just dumped
on those fools” after the shooting. RP (Jan. 23, 2007) at 290. In light of her adverse testimony,
defense counsel’s decision not to propose this instruction was likely a 'tactical decision to focus
on Contreras’s stronger self defense theory.

Contreras next contends that his counsel was deficient because he proposed assault

instructions in which the phrase “great bodily harm™ was defined but also proposed act on

% In instruction 8, the trial court defined “great bodily harm” as follows:
Great bodily harm means bodily injury that creates a probability of death, or
which causes significant serious permanent disfigurement, or that causes a
significant permanent loss or impairment of the function of any bodily part or
organ.

Clerk’s Papers (CP) at 91.

14
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appearance instructions' in which the phrase “great personal injury“” was not defined.
Contreras improperly relies on State v. Rodriguez, 121 Wn. App. 180, 87 P.3d 1201 (2004), to
support his contention. In Rodriguez, Division Three of this court.hcld that the trial court erred
by giving assault instructions in which “great bodily harm” was a definitional element while also
giving self defense instructions in which “great bodily harm” was the threshold of harm the
defendant must have reasonably feared to act on appearances in self defense. Rodriguez, 121
Wn. App. at 186. The court held that the definition of “great bodily harm,” when read into the
act on appearance instruction, decreased the State’s burden to disprove self defense. The court
reasoned that with “gfeat bodily harm” defined as “bodily injury that creates a probability of
death,” the act on appearance instruction may\ have required the jury to find that the defendant
reasonably feared a higher threshold of harm then necessary, i.e., great bodily harm. See

Rodriguez, 121 Wn. App. at 186.

'% In instruction 19, the trial court provided:

A person is entitled to act on appearances in defending himself if that person
believes in good faith and on reasonable grounds that he is in actual danger of
great personal injury, although it afterwards might develop that the person was
mistaken as to the extent of the danger. Actual danger is not necessary for the use
of force to be lawful.

CP at 102.

' In determining whether a homicide was justifiable, the phrase “great personal injury” means
“an injury that the slayer reasonably believed, in light of all the facts and circumstances known at
the time, would produce severe pain and suffering if it were inflicted upon either the slayer or
another person.” " 11 Washington Practice: Washington Pattern Jury Instructions: Criminal
2.04.01, at 30-31 (3d ed. 2008) (WPIC).

: 15
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In this case, the triai court properly gave instructions that used “great bodily harm” for
assault and “great personal injury” for self defense. See accord State v. Walden, 131 Wn.2d 469,
475 n; 3, 932 P.2d 1237 (1997) (finding that “great bodily harm” is an element of first degree
assault and is distinctly defined in that context and therefore should not be used simultaneously
in instructions on self defense). Defense counsel;s failure to propose a defmition.for “great
personal injury” was not prejudicial. Even if the jury had received a definition for “great
personal injury,” the trial outcome would not have been materially affected. Because Contreras
claimed he feared for his life in an alleged drive-by shooting, the harm he claimed to have feared
would cléarly have satisfied both the standards of “great bodily harm™ and “great personal
injury.” See e.g, State v. Freeburg, 105 Wn. App 492, 505, 20 P.3d 984 (2001) (holding that
using “great bodily harm” }anguage did not prejudice the outcome of the case because defendant
feared the threat of a gunshot at close range). Had the jury believed Contreras’s theory, it would
have also believed that he facéd a threat of “great bodily harm.” Thus, Contreras was not
prejudiced by his defense counsel’s failure to propose a definition for “great personal injury.”
The defense failed because the jury did not believe Coqtreras.

Finally, Contreras argues that his counsel was ineffective because hé proposed a “no duty
to retreat™ instruction when there was “no evidence that the defendant could have avoided the
use of force through a timely retreat.” SAG at 23-24. Contreras, however, fundamentally
misunderstands the purpose of the “no duty to retreat” instruction as imposing an affirmative
duty to retreat. The “no duty to retreat” instruction, based on WPIC 16.08, provides: |

It is lawful for a person who is in a place where that person has a right to
be and who has reasonable grounds for believing that he is being attacked to stand

his ground and defend against such attack by use of lawful force. The law does
not impose a duty to retreat.

16
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CP at 103; Instr. 20. Defense counsel properly proposed a “no duty to retreat” instruction
because there was evidence that Contreras was in a place where he had a right to be and evidence
that he may have had reasonable grounds to believe that he was being attacked. The “no duty to
retreat” instruction was proper given the facts of the case and defense counsel did not perform
deficiently by proposing the instruction. We affirm Contreras’s conviction, but remand for
resentencing.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.

Penoyé)ﬁ .C. J

We concur

/Wq

Quinn-Brintnall, J.
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Final ASSAULT IN THE FIRST DEGREE , 9A.36.011(1) GLTY AS CHGD/JURY 02/16/2007
()
3 Original UNLAWFUL POSSESSION OF A FIREARM IN THE |, 9,41.040(2)
SECOND DEGREE (a)(i)
Final UNLAWFUL POSSESSION OF A FIREARM IN THE , 9,41.040(2) PLED GLTY AS CHGD 02/16/2007
SECOND DEGREE (a)(i)
Filings | e-file document | ; download filings |
Filing Date Filing Access Pages Microfilm
04/13/2006  PRE-TRIAL ELIGIBILTY REPORT Sealed 2
04/13/2006 @ RECEIPT OF DISCOVERY Public 1
04/13/2006 B} ORDER SETTING TRIAL DATE Public 1
04/13/2006 E] ORDER ESTABLISHING CONDITIONS OF RELEASE Public 2
04/13/2006 [¢) INFORMATION Public 2
04/13/2006 [¢] AFFIDAVIT/DETERMINATION FOR PROBABLE CAUSE Public 2
04/19/2006 [¢] NOTI PPEARA Public 1
04/21/2006 W Public 1
04/25/2006 Public 1
04/26/2006 [£] RECEIPT OF DISCOVERY Public 1
04/27/2006 [E] ORDER SETTING TRIAL DATE Public 1
05/02/2006 ) RECEIPT OF DISCOVERY Public 1
05/02/2006 [E] RETURN ON SUBPOENA Public 1
05/08/2006 [£) RECEIPT OF DISCOVERY Public 1
05/10/2006 [B) ggggn FOR CONTquA CE OF TRIAL DATE Public 1
05/16/2006 Public 1
05/19/2006 W Public 1
06/02/2006 @ RECEIPT OF DISCOVERY Public 1
06/02/2006 [€) RECEIPT OF DISCOVERY Public 1
06/14/2006 [£) RECEIPT OF DISCOVERY Public 1
06/27/2006 . ORDER SETTING TRIAL DATE Public 1
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07/06/2006 E) ORDER FOR HEARING Public 1
07/11/2006 E) ORDER SETTING TRIAL DATE Public 1
07/13/2006 [¢) RETURN ON SUBPOENA, CAMPBELL Public 1
07/13/2006 [¢] RETURN ON SUBPOENA, KIM Public 1
07/13/2006 Public 1
07/13/2006 [¢] RETUR BP BAME Public 1
07/13/2006 Public 1
07/13/2006 Public 1
07/14/2006 [&) RETUR : Public 1
07/14/2006 IB_EJ'J.!B_Q!!_S_U_Q_E_NA._BQ__EQA Public 1
07/14/2006 Public 1
07/14/2006 Public 1
07/14/2006 ATE'S WITN ES Public 2
07/17/2006 [¢] RETUR BP ABER Public 1
07/17/2006 Public 1
07/17/2006 [} RETURN ON SUBPOENA, VANDORMOLEN Public 1
07/17/2006 [e) 5 ﬂgRN g N §uag ogNA, MILLER Public 1
07/17/2006 [¢) Public 1
07/18/2006 g i i BP ARL Public 1
07/18/2006 ] RETURN gN SUBPOENA -3 Public 3
07/18/2006 [¢) RETURN ON SUBPOENA, PHAN Public 1
07/18/2006 E) RETURN ON SUBPOENA Public 1
07/18/2006 ) RETURN ON SUBPOENA Public 1
07/18/2006 Public 1
07/18/2006 £} RETURN ON SUBPOENA Public 1
07/18/2006 E) RETURN ON SUBPOENA Public 1
07/18/2006 ) RETURN ON SUBPOENA Public 1
07/18/2006 ) RETURN ON SUBPOENA Public 1
07/19/2006 [¢) RETURN Q BPOENA, SALLDIVAR-ROLLER Public 1
07/20/2006 [¢) RETURN ON SUBPQOENA, SMIT Public 1
07/20/2006 W&ﬂw Public 1
07/21/2006 [ K R B , Public 1
07/21/2006 [¢} Rergm ON §g!po:NA, KIM Public 1
07/21/2006 [¢) RN ON SUBPQENA, SALLDIVAR-ROLLER Public 1
07/21/2006 Public 1
07/21/2006 [\ RE 0 POISTER Public 1
07/24/2006 [¢] RETURN ON SUBPOENA, CAMPBELL Public 1
07/24/2006 [¢) RETURN ON SUBPOENA, YUHASZ Public 1
07/24/2006 [) RE A, CABER Pubiic 1
07/24/2006 [\ R ! Public 1
07/24/2006 [¢) RETURN Q BPOENA, VANDORMOLEN Public 1
07/24/2006 [¢] RETURN ON SU BP! ENA, ANTUSH Public 1
07/24/2006 [e) Public 1
07/24/2006 B_MMQW Public 1
07/24/2006 [¢) RETUR : R Public 1
07/24/2006 BLE_T_HR_NQN_SU_BLQE..NAM Public 1
07/24/2006 [¢) RETURN ON SUBPOENA, DEVAULT Public 1
07/24/2006 Public 1
07/24/2006 [¢] RETURN ON SUBPOENA, SHA Public 1
07/24/2006 [¢) RETURN ON SUBPOENA, WERNER Public 1
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07/24/2006 f£] WITNESS LIST Public 2
07/25/2006 [¢| RETURN ON SUBPOENA, BAME Public 1
07/25/2006 [¢] RETURN Q BPOENA, KARL Public 1
07/26/2006 [¢] RETURN ON SUBPOENA, CREEK Public 1
07/26/2006 B} RETURN ON SUBPOENA -9 Public 9
07/26/2006 W Public 2
07/27/2006 [e] Public 1
07/27/2006 wﬁ_\;&mﬁ Public 1
07/31/2006 [e} R DENA, GRAHAM Public 1
07/31/2006 [} R . B Public 1
07/31/2006 [¢) RETURN ON SUBPQENA, PHAN Public 1
08/01/2006 Public 1
08/01/2006 [} Public 1
08/02/2006 [a_R__uBLO_ﬂL__EMA._BAIciE_ Public 1
08/07/2006 [e) Public 1
08/07/2006 [¢) Public 1
08/07/2006 [¢] RETURN ON SUBPQENA, MILLER Public 1
08/07/2006 [¢) RETURN ON SUBPOENA, MILLER Public 1
08/15/2006 (£} OMNIBUS ORDER Public 2
08/22/2006 [£) RETURN ON SUBPQENA -KELLEY Public 1
08/23/2006 [B) RETURN ON SUBPOENA - SISOVAN Public 1
09/20/2006 [E) RECEIPT OF DISCOVERY Public 1
09/21/2006 [£] ORDER FOR CONTINUANCE OF TRIAL DATE Public 1
09/22/2006 Public 1
09/22/2006 Public 1
09/22/2006 Public 1
09/25/2006 [¢) RETURN ¢ : A, BAME Public 1
09/25/2006 [¢) R Public 1
09/25/2006 [¢) . RETURN g N SUBPOENA, CABE Public 1
09/25/2006 [e) BPOENA, ROB Public 1
09/25/2006 g RETUR BP Public 1
09/25/2006 [¢) RETURN ON SUBPQENA, SHAKE Public 1
09/25/2006 [¢) RETURN ON SUBPOENA, KIM Public 1
09/25/2006 [¢] RETURN ON SUBPOENA, CROUCH Public 1
09/25/2006 [e] Public 1
09/25/2006 [¢} RETUR : Public 1
09/25/2006 [¢) RETURN ON SUBPOENA, SALLDIVAR-ROLLER Public 1
09/25/2006 [¢] RETURN ON SUBPOENA, WADE Public 1
09/25/2006 ) STATE'S LIST OF WITNESSES Public 2
09/26/2006 Public 1
09/26/2006 [£) RETURN ON SUBPOENA MORGAN Public 1
09/29/2006 [E] RETURN ON SUBPOENA -CREEK Public 4
09/29/2006 @_&Em_qu_s_u_o_gu_g Public 6
10/02/2006 [¢] R RA Public 1
10/02/2006 [) R Public 1
10/02/2006 . RETURN ON SUBPOENA, WERNER Public 1
10/02/2006 B RETURN ON SUBPOENA SISOVAN Public 1
10/02/2006 @_Q_EBMNJIMQE_OLMAL_M_T Public 1
10/03/2006 [¢) RETUR : : [\ : Public 1
10/03/2006 [¢] RETURN ON §uspgsng, SMITH Public 1
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10/03/2006 [¢]RE Public 1
10/03/2006 @_&EM.SHLQENA.__QIEEB Public 1
10/04/2006 [¢] RETURN ON SUBPOENA, BAMBICO Public 1
10/04/2006 [¢) RETURN ON SUBPOENA, CRO Public 1
10/04/2006 [€)F R Public 1
10/04/2006 @Wﬂ&&m Public 1
10/04/2006 Public 2
10/05/2006 [¢] RETURN ON SUBPQENA, CABER Public 1
10/05/2006 Public 1
10/05/2006 Public 1
10/05/2006 Public 1
10/05/2006 [¢] RETURN ON SUBPOENA, CAMPBELL Public 1
10/05/2006 Public 1
10/05/2006 Public 1
10/06/2006 [¢) RETURN ON SUBPOENA, SHAKE Public 1
10/06/2006 [¢] RETURN ON SUBPOENA, PHAN Public 1
10/09/2006 [} RETURN ON SUBPOENA, MILLER Public 1
10/09/2006 () RETURN ON SUBPOENA -11 Public 11
10/09/2006 ] RETURN ON SUBPOENA KELLEY Public 1
10/11/2006 @W Public 1
10/16/2006 E) ORD CONTINUANCE OF TRIAL DATE Public 1
10/17/2006 [e] Public 1
10/17/2006 5 RETUR : Public 1
10/17/2006 [¢) RETURN ON POENA, WADE Public 1
10/17/2006 [¢) RETURN ON sgsposm, SHAKE Public 1
10/17/2006 Public 1
10/17/2006 [¢| RETURN Public 1
10/17/2006 [¢] RETURN ON SUBP: E!A. SMITH Public 1
10/18/2006 [¢) RETURN ON SUBPOENA, CABER Public 1
10/18/2006 [¢) RETURN ON §gspoem, VANDQRMOLEN Public 1
10/18/2006 [¢| RETUR BP A, ROE Public 1
10/18/2006 [¢) RETUR 31 Public 1
10/19/2006 [¢] RETURN ON §gspgsm, KIM Public 1
10/19/2006 [B) RECEIPT OF DISCOVERY Public 1
10/19/2006 [2 STATE'S LIST OF WITNESSES Public 2
10/20/2006 Public 1
10/20/2006 [B) RETURN ON SUBPOENA 14 Public 14
10/23/2006 [¢) RETURN ON SUBPOENA, MILLER Public 1
10/23/2006 [E) AFEIDAVIT/DECLARATION OF SERVICE RUIZ Public 2
10/24/2006 [¢) RETURN ON SUBPOENA, WERNER Public 1
10/24/2006 2 ORDER FOR HEARING Public 1
10/24/2006 B AFFIDAVIT[DEQ!,ABAI; u gF SERVICE JOHN DOE Public 2
10/25/2006 [e).R : Public 1
10/25/2006 [¢) RETUR BP A, BRA R Public 1
10/26/2006 Public 1
10/27/2006 |3 RETURN ON SUBPOENA, PHAN Public 1
10/30/2006 [¢] RETURN ON SUBPOENA, SALDIVAR-ROLLER Public 1
10/30/2006 ) MOTION TO COMPEL Public 10
10/31/2006 [E) RECEIPT QF DISCOVERY Public 1
11/13/2006 [¢} RETURN ON SUBPOENA, CROUCH Public 1
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11/13/2006 B) A

11/14/2006 @.OAEEB_Q&SD_IINLL_QE_QLLRJALQAIE
11/14/2006 E) ORDER FOR CONTINUANCE OF TRIAL DATE
11/15/2006 [2] AFFIDAVIT/DECLARATION OF SERVICE GRANT
11/17/2006 [} RETURN ON SUBPOENA, KIM

11/17/2006 [¢] RETURN ON SUBPOENA, ROBISON

11/17/2006 [¢] RETURN ON SUBPOENA, WERNER

11/17/2006 [7) RETURN ON SUBPOENA, SHAKE

11/17/2006 [&)

11/17/2006 [2 RETURN ON SUBPOENA, SALDIVAR-ROLL

11/20/2006 [e)] RETL![ N ON SUBP! ENA, VANDORMOQLEN

11/20/2006 [e} RN O POENA, BRATCHER

11/20/2006 B RETURN ON §uspozuA. gaougu
11/20/2006 g RETUR BF - X
11/20/2006
11/20/2006 [¢| RETURN ON §_QBPOENA, sM;IH
11/20/2006 B STATE'S LIST OF WITNESSES
11/21/2006 [¢] RETURN ON SUBPOENA, BAMBICO
11/21/2006 [¢) RETURN ON SUBPOENA, PHAN
11/21/2006 [¢] RETURN ON SUBPOENA, STRAIN
11/21/2006 [¢) RETURN ou §uspg ENA, GM AHAM

11/21/2006 [¢] RE

11/28/2006 E] RETURN ON §UEEQENA -8

11/30/2006 £} NOTICE OF ASSOCIATION OF COUNSEL

12/04/2006

12/04/2006 [¢) RETURN ON SUBPOENA, MILLER

12/04/2006 E) ORDER FOR CONTINUANCE OF T

12/05/2006 [E£) ORDER FOR CONTINUANCE OF TRIAL DATE
12/06/2006 [£] ORDER FOR CONTINUANCE OF TRIAL DATE
12/07/2006 [£) ORDER FOR CONTINUANCE OF TRIAL DATE
12/07/2006 2} AFFIDAVIT OF PREJUDICE .
12/07/2006 B) ASSIGNED TO

12/07/2006 ) AEFIDAVIT OF PREJUDICE

12/07/2006 [E) ASSIGNED TO

12/11/2006 [£) ORDE NG ISSUANCE OF BENCH WARRAN
12/11/2006 [E) ORDER DIRECTING ISSUANCE OF BENCH WARRANT
12/11/2006 B ORDER FOR CONTINUANCE OF TRIAL DATE

12/11/2006 [£] ASSIGNED TQ
12/11/2006 [E) DEFENDANT'S LIST OF WITNESSES
12/11/2006 . ASSIGNED TO
12/12/2006 2} ORDER DIRECTING ISSUANCE OF BENCH WARRANT
12/12/2006 [¢) RETURN ON SUBPOENA, KIM
12/12/2006
A, CABER

12/12/2006 [¢] RETURN ON BPOE

12/13/2006 [¢LR

12/13/2006 |] RETUBH Qu SUBPQENA, CAMPBELL

Public
Public
Public
Public
Pubiic
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
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12/13/2006 [
12/13/2006 [¢] RETUR ER
12/13/2006 [¢) RETURN ON sysngNA, ﬂ&
12/13/2006 B) STATE'S LIST OF WITNESSES
12/14/2006 [¢) RETUR -
12/14/2006 [¢| RETURN gn suB g! ENA, g RL
12/14/2006 ) ORDER FOR HEARING

12/14/2006 [©) ORDER ESTABLISHING CONDITIONS OF RELEASE
12/15/2006 [¢] RETURN Q BPOENA, VANDOFR

12/15/2006 [¢| RETURN g N §gsp! ENA, PHAN
12/15/2006 [E) RETUR DENA
12/18/2006 [¢) RETURN ON SUBPOENA
12/18/2006 2] NOTICE OF APP g;umm
12/18/2006 [¢] RETUR A, SA
12/18/2006 W

12/19/2006 [\ RETURN ON SUBPOENA, VOLD
12/19/2006 [¢) 5 ETURN ON SUBPOENA, CROUCH

12/20/2006 [e] RN ON BPOENA, DEPOIST

12/21/2006 E] RETURN ON SQBPOENA

12/21/2006 R ESTABLISHING CONDI NS OF RE

12/22/2006 B R

12/22/2006 W

12/22/2006 [£) ORDER FOR HEARING

12/22/2006 2} ORDER ESTABLISHING CONDITIONS OF RELEASE
12/26/2006 RIFF'S RETU ** L WITNESS**

12/27/2006
12/28/2006 E] RETURN @ BPOENA
12/28/2006 M

12/28/2006 w

01/02/2007 E) R R A IAL
01/02/2007 EL SHERIFF'S RETUR| BW MATERIAL WITNE
01/03/2007 E] ORDER F ONTINUANCE OF T

01/03/2007 £} CLERK'S MINUTE ENTRY
01/03/2007 ) ORDER FOR HEARING

01/04/2007 {¢] RETURN ON SUBPOENA, SALDIVAR-ROLLER
01/04/2007 [¢|.RETURN ON SUBPOENA

01/04/2007
01/04/2007
01/04/2007 [&) RETURN ON SUBPOENA, WE
01/05/2007 [¢] RETURN_ON SUBPOENA, PHAN
01/05/2007 ws_s

01/08/2007 [} RETURN ON SUBPOENA, BAMBICO
01/08/2007 [¢] RETURN ON SQBPOENA‘ STRAIN

01/08/2007 [¢) RN ON BPOENA, KIM

01/08/2007 . RETURN ON SUBPOENA, CROUCH
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01/08/2007 [¢) RE : RL Public 1
01/08/2007 @.BE_\LB.N_Q_SM_LO!M_ Public 4
01/09/2007 [¢) RETURN ON DENA, CAMPBELY) Public 1
01/09/2007 [¢} RETURN Q BPOENA, WADE Public 1
01/09/2007 E) RETURN ON SUBPOENA 4 Public 4
01/09/2007 ) ORDER ACCELERATING TRIAL Public 1
01/09/2007 ] NOTICE OF ASSOCIATION OF COUNSEL Public 1
01/10/2007 Public 1
01/12/2007 B CLERK'S MINUTE ENTRY Public 2
01/12/2007 (£} NOTE MATERIAL WITNESS AHRIA KELLEY BOOKINGS Public 2
01/17/2007 Wﬁ Public 4
01/17/2007 [¢) RETURN ON SUBPQENA Public 1
01/17/2007 [} RETgRu ON suspoem, QA_MPBEL Public 1
R R BP A R Public 1
i , : Public 2
01/17/2007 B QRQER FOR HEAB;NQ Public 1
01/17/2007 E) STATEMENT OF DEFENDANT ON PLEA OF GUILTY Public 4
01/17/2007 [B] ASSIGNED TO Public 1
01/17/2007 E) PLAINTIFF'S PROPOSED INSTR N Public 28
01/17/2007 ) ORDER ALLOWING JURY TO SEPARATE Public 1
01/17/2007 ) STIPULATION AND ORDER FOR RETURN OF EXHIBITS AND/OR  Public 1
UNOPENED DEPOSITI
01/18/2007 [¢) RETURN ON SUBPOENA, DEVAULT Public 1
01/18/2007 [¢) RETUR : Public 1
01/18/2007 B Q:EENQANT's s[ g w g_s_sgg Public 1
01/18/2007 E) PEREMPTORY CHALLENGE SHEET Public 1
01/18/2007 E) JURY PANEL Public 1
01/18/2007 ] ASSIGNED TQ Public 1
01/19/2007 [} MOTION TO GRANT IMMUNITY Public 1
01/19/2007 &) ORDER GRANTING IMMUNITY Public 3
01/22/2007 E) RECEIPT QF DISCOVERY Public 1
01/24/2007 B} INSTRUCTIONS (1) Public 2
01/24/2007 ) ORDER ESTABLISHING CONDITIONS OF RELEASE Public 2
01/25/2007 [€) MOTION TO DISQUAJLIFY & FOR A MISTRIAL Public 26
01/25/2007 [E) DEFENDANT'S LIST OF WITNESSES Public 2
01/26/2007 [2) AFFIDAVIT/DECLARATION IN SUPPORT Public 4
01/26/2007 [€) PROPOSED TESTIMONY OF BENITO CERVANTES Public 2
01/29/2007 [§) PLAINTIFF'S PROPOSED INSTRUCTIONS Public 5
01/29/2007 £} WITNESS RECORD Public 2
01/29/2007 E) INSTRUCTIONS Public 2
01/30/2007 B EXHIBITS RECEIVED IN VAULT Public 8
01/30/2007 E] JURY NOTE Public 1
01/30/2007 E) JURY NOTE Public 1
01/30/2007 Y PANEL SELECTION LIST Public 3
02/01/2007 [B) CLERK'S MINUTE ENTRY Public 26
02/01/2007 [£) ORDER FOR HEARING Public 1
02/01/2007 E) INSTRUCTIONS (2) Public 3
02/01/2007 E) INSTRUCTIONS (1) Public 2
02/01/2007 [£) TRANSCRIPT OF REGINA HERNANDEZ, PARTIAL Public 3
02/01/2007 ) COURT'S INSTRUCTIONS TO JURY Public 27
02/01/2007 [E) VERDICT FORM A, GUILTY CNT I Public 1
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02/01/2007 W Public 1
02/01/2007 &) Public 1
02/01/2007 £} VERDI RM B-1 UNISIGNED Public 1
02/01/2007 PECIAL VERDICT FO YES FIREARM CNT 1 Public 1
02/01/2007 ) SPECIAL VERDICT FORM YES FIREARM CNT I1 Public 1
02/16/2007 E) STIPULATION TO PRIOR RECORD Public 2
02/16/2007 ENT NTEN WARRANT OF COMMITMENT DOC Pubiic 13
02/16/2007 [E) NOTICE/ADVICE OF COLLATERAL ATTACK Public 2
02/16/2007 ) ORDER Public 2
02/16/2007 W Public 1
02/16/2007 E]| MQ : A OF I Public 4
02/16/2007 M Public 3
02/21/2007 ) COST BILL Public 6
02/22/2007 [¢). IRA : Public 1
03/05/2007 Wugu Public 1
03/08/2007 @ PERFECTION NOTICE FROM COURT OF APPEALS Public 2
03/13/2007 @ ORDER FOR HEARING Public 1
04/03/2007 [E) DESIGNATION OF CLERK'S PAPERS Public 2
04/05/2007 @ CLERK'S PAPERS PREPARED Public 4
04/05/2007 D CLERK'S PAPERS SENT Public 1
04/06/2007 @ COST BILL *AMENDED* Public 2
05/09/2007 E1 OR R R AR Public 1
05/11/2007 E) OR R | Pubilic 2
06/06/2007 Wﬂ Confidential 15
06/06/2007 @ ORDER SETTING RESTITUTION Public 2
08/07/2007 VERBATIM REPORT TRANS TO DIV II *05-10-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV II *07-20-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV II *09-21-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV II *10-02-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV II *10-16-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV II *11-14-06* Public
08/07/2007 VERBATIM REPORT TRANS TO DIV IT *12-11-06* Public
08/07/2007 [¢] TRANSMITTAL R VRP COPY FILED Public
08/07/2007 @ NOTICE OF FILING A VERBATIM REPORT Public
08/10/2007 VERBATIM REPORT TRANS TO DIV II *01-03-07* Public
08/13/2007 Public 1
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-17-07*VOL1 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-18-07*VOQOL2 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-22-07*VOL3 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-23-07*VOL4 Public
09/05/2007  VERBATIM REPORT TRANS TO DIV II *01-24-07*VOL5 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-25-07*VOL6 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-29-07*VOL7 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *01-30-07*VOLS8 Public
09/05/2007 VERBATIM REPORT TRANS TO DIV II *02-16-07* Public
09/05/2007 {¢]. TRANSMITTA TTER VRP COPY FILED Public 1
11/28/2007 @ ORDER OF INDIGENCY *AMENDED* Public 1
11/28/2007 @ MOTION AND AFFIDAVIT OF INDIGENCY *AMENDED* Public 2
11/30/2007 [£} AFFIDAVIT OF INDIGENCY *AMENDED* Public 2
12/03/2007 D TRANSMITTAL LETTER COPY FILED Public 1
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12/03/2007 [¢) v Public 1
02/06/2008  VERBATIM REPORT TRANS TO DIV II *01-18-07* Public
02/06/2008 Public 1
04/17/2008 2] CLERK'S MINUTE ENTRY Public 2
04/21/2008 Public 2
12/16/2008 =) ORDER FOR HEARING Public 1
12/23/2008 Confidential 14
12/24/2008 Public 2
01/20/2009 E] RESTITUTION INFORMATION Confidential 4
01/23/2009 B ORDER SETTING RESTITUTIQ Public 5
02/26/2009 Public 2
06/04/2009 [£) ORDER FOR HEARING Public 1
06/10/2009 ) ORDER OF TRANSFER FROM INSTITUTION TO JAIL Public 2
07/28/2009 [E) ORDER FOR HEARING Public 1
07/28/2009 E) ORRER SETTING RESTITUTION AMENDED Public 2
12/10/2009 [E) MOTION FOR TELEPHONIC HEARING Public 12
12/16/2009 [E) NOTICE OF HEARING TELEPHONIC Public 15
01/04/2010 [£) COPIES OF EMAJLS Public 3
04/19/2010 [E] MANDATE Public 2
04/22/2010 [ MANDATE - COURT ACTION REQUIRED Public 19
05/12/2010 [E| ORDER FOR HEARING Public 1
05/12/2010 @_U_O_QEMABJLG Public 2

RDER R : Public 3
05/26/2010 @R_ﬂrﬂﬂp_m_ Public 1
06/04/2010 Public 1

R AE Public 2

ER Public 1

06/25/2010 B Public 2
06/29/2010 B EXHIBIT§ g:gsrve Public 1
06/29/2010 Public 1
06/29/2010 Public 2
07/02/2010 W_LAE Public 4
07/08/2010 [B) NOTICE OF WITHDRAWAL OF ATTORNEY Public 1
07/14/2010 [¢] NQTICE OF APPEARANCE ON APPEAL Public 1
07/14/2010 [¢) NOTICE OF APPEAL Public 5
07/15/2010 Public 1
07/21/2010 [¢] LETTER FROM COURT OF APPEAL! Public 1
08/04/2010 [¢) PERE ON NOTICE FROM COURT OF APPEA Public 2
08/05/2010 [£) ORDER OF INDIGENCY *PARTIAL* Public 2
08/05/2010 E}M_EEE&MD Pubtic 1
09/16/2010 [¢] Public 1
09/23/2010 [¢) DESIGNATION OF c;.emcg PAPERS Public 2
10/05/2010 [E) CLERK'S PAPERS PREPARED Public 3
10/05/2010 Public 1
10/05/2010 [¢) CLERK'S PAPERS SENT Public 1
11/30/2010 E OF FILING A ATIM REPO Public 1 '
11/30/2010  VERBATIM REPORT TRANS TO DIV II *06-29-10* Restricted
12/01/2010 [¢) TRA MITTAL LE R VRP COP ILED Public 1
01/13/2011  VERBATIM REPORT TRANS TO DIV II *7/28/09* Restricted
01/13/2011 . TRANSMITTAL LETTER VRP COPY FILED Public 1

http://www.co.pierce.wa.us/cfapps/linx/calendar/GetCriminalCase.cfm?cause_num=06-1-... 4/15/2011



Pierce County Superior Court Criminal Case Uo-1-U1043-4
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03/31/2011 [¢1 LETTER FRQ DURT OF APPEAL Public 1
VB purcuase coeres
¢ ¢

Proceedings

Date Judge Dept Type Outcome

04/13/2006 01:30 PM CRIMINAL DIVISION 1 CD1 ARRAIGNMENT ARRAIGNED

04/27/2006 08:30 AM CRIMINAL DIVISION 1 CD1 PRE-TRIAL CONFERENCE HELD

05/10/2006 08:30 AM CRIMINAL DIVISION- CDPJ CONTINUANCE/OH HEARING HELD
PRESIDING JUDGE

05/25/2006 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CONTINUED
PRESIDING JUDGE

06/27/2006 08:30 AM CRIMINAL DIVISION 1 CD1 OMNIBUS HEARING CONTINUED

07/06/2006 08:30 AM CRIMINAL DIVISION 1 CD1 OMNIBUS HEARING CONTINUED

07/13/2006 08:30 AM CRIMINAL DIVISION- CDP) OMNIBUS HEARING CONTINUED
PRESIDING JUDGE

07/13/2006 08:30 AM CRIMINAL DIVISION- CDPJ MOTION- HELD
PRESIDING JUDGE WITHDRAWAL/SUBSTITUTION

07/20/2006 08:30 AM CRIMINAL DIVISION- CDP] OMNIBUS HEARING CONTINUED
PRESIDING JUDGE

07/20/2006 08:30 AM CRIMINAL DIVISION- CDPJ) RETURN WITH ATTY HELD
PRESIDING JUDGE

07/20/2006 08:30 AM CRIMINAL DIVISION- CDPJ CONTINUANCE HELD
PRESIDING JUDGE

08/15/2006 08:30 AM CRIMINAL DIVISION-~ CDPJ JURY TRIAL CONTINUED
PRESIDING JUDGE

08/15/2006 08:30 AM CRIMINAL DIVISION 1 CD1 OMNIBUS HEARING HELD

09/21/2006 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CONTINUED
PRESIDING JUDGE

10/02/2006 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CONTINUED
PRESIDING JUDGE

10/16/2006 08:30 AM CRIMINAL DIVISION- CDP] JURY TRIAL CONTINUED
PRESIDING JUDGE

10/31/2006 01:30 PM CRIMINAL DIVISION- CDP) MOTION-DISCOVERY CANCELLED
PRESIDING JUDGE

11/13/2006 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CONTINUED
PRESIDING JUDGE

11/14/2006 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CONTINUED

PRESIDING JUDGE

12/04/2006 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

12/05/2006 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

12/06/2006 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

12/07/2006 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

12/11/2006 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

12/14/2006 01:30 PM CRIMINAL DIVISION 1
12/19/2006 01:30 PM CRIMINAL DIVISION 1
12/21/2006 01:30 PM CRIMINAL DIVISION 1
12/22/2006 01:30 PM CRIMINAL DIVISION 1

01/03/2007 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

01/03/2007 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

01/12/2007 01:30 PM JOHN R. HICKMAN

01/16/2007 08:30 AM CRIMINAL DIVISION-
PRESIDING JUDGE

http://www.co.pierce.wa.us/cfapps/linx/calendar/GetCriminalCase.cfm?cause_num=06-1-...

CDPJ JURY TRIAL

CDPJ JURY TRIAL

CDP] JURY TRIAL

CDPJ JURY TRIAL

CDPJ JURY TRIAL

CD1 BAIL HEARING-MATERIAL WITNESS
CD1 BAIL HEARING-MATERIAL WITNESS
CD1 BAIL HEARING-MATERIAL WITNESS
CD1 BAIL HEARING-MATERIAL WITNESS
CDPJ JURY TRIAL

CDPJ BAIL HEARING-MATERIAL WITNESS

22  BAIL HEARING-MATERIAL WITNESS
CDPJ JURY TRIAL

CONTINUED/ NO
COURTOOMS

CONTINUED/ NO
COURTOOMS

CONTINUED/ NO
COURTOOMS

CONTINUED/ NO
COURTOOMS

CONTINUED

HELD
HELD
HELD
HELD
CONTINUED

HELD

HELD

CONTINUED/ NO
COURTOOMS

4/15/2011



Pierce County Superior Court Criminal Case 06-1-U1643-4 rage 110111

01/17/2007 08:30 AM CRIMINAL DIVISION- CDPJ] JURY TRIAL CANCELLED
PRESIDING JUDGE
01/17/2007 08:30 AM RONALD E. CULPEPPER 17 JURY TRIAL HELD
01/22/2007 01:30 PM CRIMINAL DIVISION- CDP] BAIL HEARING-MATERIAL WITNESS CANCELLED
PRESIDING JUDGE
02/02/2007 01:30 PM RONALD E. CULPEPPER 17 SENTENCING DATE CONTINUED
02/16/2007 01:30 PM RONALD E. CULPEPPER 17 SENTENCING DATE HELD
05/09/2007 09:00 AM CRIMINAL DIVISION 1 CD1 RESTITUTION HEARING CONTINUED
06/06/2007 09:00 AM RONALD E. CULPEPPER 17 RESTITUTION HEARING HELD
11/28/2007 09:00 AM RONALD E. CULPEPPER 17 EXPARTE ACTION WITH ORDER HELD
HELD
01/23/2009 01:30 PM RONALD E. CULPEPPER 17 RESTITUTION HEARING HELD
07/24/2009 01:30 PM RONALD E. CULPEPPER 17 RESTITUTION HEARING CONTINUED
07/27/2009 01:30 PM RONALD E. CULPEPPER 17 RESTITUTION HEARING CONTINUED
07/28/2009 01:30 PM CRIMINAL DIVISION- CDP] RESTITUTION HEARING HELD
PRESIDING JUDGE
06/04/2010 09:00 AM CRIMINAL DIVISION 2 CD2 HEARING HELD
06/25/2010 01:30 PM RONALD E. CULPEPPER 17 SENTENCING DATE CONTINUED
06/29/2010 09:00 AM RONALD E. CULPEPPER 17 RESENTENCING HELD
07/02/2010 01:30 PM RONALD E. CULPEPPER 17 PRESENTATION OF ORDER HELD
Incidents
Incident Number Law Enforcement Agency Offense Date
061020028 TACOMA POLICE DEPARTMENT 04/12/2006

Superior Court Co-Defendants

Cause Number Defendant

Judgments

Cause # Status Signed Effective Filed
07-9-02173-7 OPEN as of 02/16/2007 RONALD E. CULPEPPER on 02/16/2007 02/16/2007 02/16/2007

¢ Hearing and location information displayed in this calendar is subject to change without notice. Any
changes to this information after the creation date and time may not display in current version.

o Confidential cases and Juvenile Offender proceeding information is not displayed on this calendar.
Confidential case types are: Adoption, Paternity, Involuntary Commitment, Dependency, and Truancy.

¢ The names provided in this calendar cannot be associated with any particular individuals without
individual case research.

¢ Neither the court nor clerk makes any representation as to the accuracy and completeness of the data
except for court purposes.

Created: Friday April 15, 2011 12:06PM

Copyright ® 1996-2011 Pierce County Washington. All rights reserved.

http://www.co.pierce.wa.us/cfapps/linx/calendar/GetCriminalCase.cfm?cause_num=06-1-... 4/15/2011
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04-1-01908-9 21382888  JDSWCJ 07-15-04

~

SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNTY

STATE OF WASHINGTON,
Dlaintiff, | CAUSE NO: 04-1-01908-9
va
ADRIAN CONTRERAS, WARRANT OF COMMITMENT
2 ] Dept ot Coeretins JUL 15 2004
Defendant. | 3) [[] Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTICN OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a fult and correct copy of which is
attached hereto.

w 1. YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinement and placement as ordered in the Judgment and Sentence
(Sentence of confinement in Pierce County Jail).

{12 YOU, THEDIRECTOR, ARE COMMANDED to take and deliver the defendant to
the proper cfficers of the Department of Carrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for classification, confinement and
placement as ordered in the Judgment and Sentence. (Sentence of confinement in
Department of Carrections custody).

Office of Prosecuting Attorney
946 Couanty-City Bullding
WARRANT OF Tacoma, Washington 98402-2171

COMMITMENT -3 Telephone: (253) 798-7400
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[ 13 YOU, THEDIRECTOR, ARE COMMANDED to receive the defendent for
classification, confinement and placement as ordered in the
(Sentence of confinement ar placement not covered by Sections

Dated: “7/!5/04’/

Jad
CERTIFIED COPY smgmr
Cha ey

Hoke1 52008

STATE OF WASHINGTON
5

County of Pierce
I, Kevin Stock, Clerk of the above entitied
Court, do hereby certify that this faregoing
instrurmnent is a true and correct copy of the
original now on file in my office.
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court thig

day of )

KEVIN STOCK, Clerk
By: Deputy

kls

WARRANT OF
COMMITMENT 4

£481 77ib6-Z8BB4 BBLIET

04-1-01908-9

‘.

7

“¥Ep

UTY:CLERK -

Office of Prosecuting Aftorney
946 Connty-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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SUPERIOR COURT OF WASHINGT ON FOR FPIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 04-1-01908-9
v ' JUDGMENT AND SENTENCE (JS)
[ ]Prison
ADRIAN CONTRERAS b4l One Year or Less NUL 15 200%
Defendant. | [ ] First-Time Offender
{ ]SSOSA
SID: 20977722 { ] DOSA
DOB: 03/11/1985 [ ]Breaking The Cycle (BTC)
L HEARING

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseaiting
attamey ware present.

1. FINDINGS
There being no reason why judgment should not be pronounced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on —7/ / 5/ / oy
by[ X ]plea [ ]juy-verdict{ ]benchtrial of:

COUNT | CRIME RCW ENHANCEMENT | DATEOF INCIDENTNO.
TYPE* CRIME
I ASSAULT IN THE 9A.36.031(1)() 04/15/04 041060722
THIRD DEGREE 9.94A. 125/9. 94A. 602
(E32) 9.94A.310/9.94A.510
9.94A 370/9. 944 530

* (F) Firearm, (D) Other deadly weapans, (V) VUCSA in a protected zone, (VH) Ve Hom, See RCW 46,61.520,
(JF) Juvenile present.

as charged in the Amended Information

[X] A special verdict/finding for use of deadly weapon cther than a firearm was retumed on Count(s) L.
RCW 9.34A.602,.510,

Office of Prosecuting Attorney
946 County-City Boilding

JUDGMENT AND SENTENCE (JS) comma, Washington 98402.2171
(Felony) (6/19/2003) Page 1 of O(»/,,ﬁ __,C}F L / /2 "o? Telephone: (253) 798-7400
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04-1-01908-9

{ ] Current offenses encompasgsging the game criminal conduct and eounting as one crime in determining
the offender score are (RCW 9.94A.589):

{ ] Other current convictions listed under different cause mumbers used in calculating the offender score
are (list offense and cause number):

22 CRIMINAL HISTORY (RCW 9.94A.525);
CRIME DATE OF SENTENCING DATEOF |AoxJ] |TYPE
SENTENCE COURT CRIME ADULT | OF
{County & State) Juv CRIME
1 | Unl PossImit CSWID 03/11/03 Pierce Co. 02/05/03 Juv NV
{ 1 The court finds that the following prior convictions are ane offense for purposes of determining the
offender scare (RCW 9.94A.525):
2.3 SENTENCINGDATA:
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (pot inchuding onhancementy | ENHANCEMENTS RANGE TERM
(including enhancements
I 0 144 1-3mos € mos DWSE 7-9moe Syrs
24 [ 1 EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an
exceptional sentence | ] above[ ] below the standard range for Count(s) . Findings of fact and
conclusions of law are attached in Appendix 24. The Prosecuting Attomey { ] did[ ] did not recommmend
a similar sentence.
25 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entry be collectable by civil means,
subject to applicable exemptions set forth in Title §, RCW, Chapter 379, Section 22, Law s of 2003.
[ 1 The following extraordinary circumstances exist that make restitution inappropriate RCW 9.94A.753):
[ ] The following extraordinary circumstances exist that make payment of nonmandatory legal financial
obligations inappropriate:
2.6 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or
plea agreements are [ ] attached [ ] as follows:
. JOIDGMENT
31 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
32 [ ] Thecourt DISMISSES Counts [ ] The defendant iz found NOT GUILTY of Counts
IV. SENTENCE AND ORDER
IT IS ORDERED:
Office of Prosecuting Attorney
246 Countx-City Boilding
JUDGMENT AND SENTENCE (JS) Tacoma, Washington 98402-2171

(Felony) (6/19/2003) Page 2 of

Telephone: (253) 798-7400
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04-1-01908-9

4.1 Defendant shall pay to the Clerk of this Court: ®ierce County Cledk, 930 Tacomn Ave #110, Tacema WA 98402)

awenw 8 50D rewins __MAR Foods af 74(l S Hisnue ST
Tacemoe WA

g Reditution to:

(Name and Address--address may be withheld and provided confidentially to Clerk's Ofﬁce).
PCV 3 500.00 Crime Victim agsessment.
DNA 13 100.00 DNA Detabase Fee

PUR l m g Court-Appointed Attomey Fees and Defense Costs
FRC s l ‘ 2 =~ _Criminal Filing Fee

FCM $ Fine

-]

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
] Other Costs for:

Other Costs for:

ZB OdroTaL

[X] All payments shall be made in accordance with the policies of the ¢l g immediately,
uniess the court 5 W rute herein; Not [essthan w per merth
commencing . _lXj MRCW 9.94.760. If the court dodg not et the rate herein, the
defendant shall report to the clerk’ s office within 24 hours of the entry of the judgment and sentence to
£et up 8 payment plan.

42 RESTITUTION

{ 1 The abovetotal does not include all regtitution which may be set by later order of the court. An agreed
restitution order may be entered RCW 9.94A.753. A regtitution hearing:

{ ] shall be set by the prosecutor.
[ }isscheduled for
[ ] defendant waives any right to be present at any restitution hearing (defendant’ s initials):

Dﬁwm'mon Ordechitached fie Set abovre

43 COSTS OF INCARCERATION

[ 1Inaddition to other costs imposed herein, the court finds that the defendent has or is likely to have the
means to pay the costs of incarceration, and the defendant is ordered to pay such costs at the stahutory
rate. RCW 10.01.160.

44 COLLECTION COSTS

The defendant shall pay the costs of services to collect unpaid legal financial obligations per contract or
statute RCW 36.18.190, 9.94A 780 and 19.16.500.

4.5 INTEREST

The financial obligations imposed in thig judgment ghall bear interest from the date of the judgment until
payment in full, at the rate applicable to civil judgments RCW 10.82.090

4.6 COSTS ON APPEAL
An award of costs on appeal against the defendant may be added to the total legal financial obligations.

RCW.10.73.
Office of Prosecuting Attorney
946 Coun%-Cug Building
JUDGMENT AND SENTENCE (J5) coma, Washington 98402-217]

Telephope: (253) 798-7400

(Felony) (6/19/2003) Page 3 of
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47 [ ]HIVTESTING

The Heaith Department or designee shall test and counsel the defendant for HIV us soon as possible and the
defendant shall fully cooperate in the testing RCW 70.24.340.

4.8 {X] DNA TESTING

The defendant shal! have a blood/biological sample drawn far purposes of DNA identification analysis and

the defendant shall fully cooperate in the testing The appropriete agency, the county or DOC, shall be

respongible for obtaining the sample prior to the defendant’ g release fram confinement. RCW 43.43.754.
4.9 NO CONTACT

The defendant shall not have contact with (name, DOB) including, but not

limited to, personal, verbal, telephonic, written or contact through a third party for years (not to

exceed the maximum stahitary sentence).

[ ] Domestic Violence Protection Order or Antiharessment Order is filed with this Judgment and Sentence.

OTHER: . 4 ) , , , ) - .
IO LAl ? A T TBAHIEE W] thm | \nehim pudnsas

| to fr Wedpon. Mml) WMo DOpUbg RED,

411 BONRD IS HEREBY EXONERATED

412 JAIL ONE YEAR OR LESS. The defendant is sentenced as follows:

(a) CONFINEMENT, RCW 9.94A.589%. Defendant is sentenced to the following term of total
confinement in the custody of the county jail:

E 2 day1 Count 1 days/monthg on Count

day&m on Count days/months on Count

. & special finding/verdict having been entered as indiceted in Section 2.1, the defendart is sentenced to the
following additional term of total confinement in the custody of the Department of Carredions:

(’Q maths on Count No | months on Count No

mornths on Count No months on Court No

months on Count No maonths on Count No

Sentence enhancements in Comtx-:Eshall run
( } conqurrent Mcmsccuﬁvct,o each other,
Sentence enhancements in Counts I shall be served

p{nmime [ ] subject to earned good time credit ? q m m
Adtual number of months of total confinement ardered is: .
[X] CONSECUTIVE/CONCURRENT SENTENCES: RCW 9.94A.589
Al counts shall be served concurrently, except for the following which shall be served conseaittively:

Office of Prosecuting Attorney
2 Building

246 Counti:City
JUDGMENT AND SENTENCE (J5) Tacoma, Washingion 984022171
(Felany) (6/19/2003) Page 4 of Telephone: (253) 758-7400
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04-1-01908-9

The sentence herein shall run consecutively to all felony sentences in other cause mumbers that were
imposed prior to the cammision of the crime(s) being sentenced.

The sentence herein shall run concurrently with felony sentences in other cause numbers that were imposed
subsequent to the commisgion of the crime(s) being sentenced unless otherwise set forth here. [ ] the
sentence herein shall fun consecutively to the felony sentence in ceuse number(s)

The sentence herein shalt run consecutively to all previously imposed misdermneanor sentences unless
otherwise get farth here:

Confinemnent shall commence immediately unless otherwise set forth here:

[ ] PARTIAL CONFINEMENT. Defendant may gerve the sentence, if eligible and approved, in partial
confinement in the following programs, subject to the following conditions:

[ ] Work Crew RCW 9.94A.135 [ ] HomeDetention RCW 9.944.180, .190
[ ] Work Release RCW 9.94A.180 [ ] BTC Facility

{ ] CONVERSION OF JAIL CONFINEMENT (Nonviolent and Nonsex Offenses). RCW
9.944 380(3). The county jail is authorized to convert jail confinement to an available county
supervised community option and may require the offender to perform affirmative conduct pursuant to
RCW 9. 94A.

[ ] ALTERNATIVE CONVERSION. RCW 9.94A.680. days of total confinement
ordered above are hereby canverted to hours of cammunity service (8 hours =1
day, nonviolent offenders only, 30 days maximum) under the supervision of the Department of
Corrections (DOC) to be completed on a echedule established by the defendant's community
carrections officer but not less than hours per month,

[ ] Altemnatives to total confinenent were not ugsed because of:

[] criminal higtory [ ] failure to epp ear (finding required for nonviolent offenders only) RCW
Q.94A 680. .

() The defendant shall receive aredit for time served pricr to sentencing if thet confinement was solely
under this cause number. RCW 9.94A 505. Thetime served shall be computed by the jail unless the
credit for time served prior to sentencing is specifically set forth by the court: q

L

COMMUNITY [ ] SUPERVISION WCUS’I'ODY. RCW 9.944 505 Defendant shall serve
months (up to 12 morths) in [ | community supervision (Offense Pre 7/1/00) a"b‘-

 cammunity custody (Offense Post 6/30/00). Defendant shall report to DOC, 755 T acoma Ave South,

Tacoma, not later than 72 hours after release from custody; and the defendent shall perform affumative acts
necessary ta monitor compliance with the arders of the court as required by DOC and shall comply with the
instructions, rules and regulations of DOC for the conduct of the defendant during the period of community
supervision or cammunity cusgtody and any other canditions of community supervision o community
custody stated in this Judgment and Sentence or other conditions imposed by the court or DOC during
community custody. The defendant shall:

[ ] remain in prescribed geographic boundaries [ 1 nctify the community corrections officer of any
specified by the community coaredions officer  change in defendant’s address or employment
{ 1 Cooperate with and sucessfully complete the
program known as Breaeking The Cycle (BTC)
Other conditions:

Office of Prosecuting Attorney
346 County-City Building

JUDGMENT AND SENTENCE (JS) Tacoms, Weshington 98402-2171
(Felony) (6/19/2003) Page 5 of

Telephone: (253) 798-7400
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04-1-01908-9

The community supervision or community custody imposed by this order shall be served conseautively to
any tertn of cammunity supervision or community custody in any sentence imposed for any other offense,
unless otherwise stated. The meaximum length of community supervision or community custody pending at
any given time shall not exceed 24 months, unless an exceptional sentence is impased. RCW 9.94A 589.

The conditions of community supervision or community custody shall begin immediately unless otherwise
set forth here:

OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the supervision of the county jail or Department of Carrections:

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but ot limited Lo any personal restraint petitian, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. Far an offense committed priar to July 1, 2000, the defendant shatll
remain under the court's jurisdiction and the supervision of the Department of Carrections for a period up to
10 years from the date of sentence or release from confinement, whichever is longer, Lo agsure payment of
all legal financial obligations uniess the court extends the ariminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shell retain jurisdiction over the offender, for the
purpose of the offender’ s compliance with payment of the legal financial obligations, unti! the obligation is
completely satisfied, regardless of the gtatutary maximum for the crime RCW 9.94A 760 and RCW

9.944, 505,

NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court hasnot ordered an immediate notice
of payroll deduction in Section 4.1, you are notified thet the Department of Corrections may issue a notice
of payroll deduction without notice to you if you are maore than 30 days past due in monthly payments in an
emount equal to or greater than the amount payeble for onemonth RCW 9,94A,7602. Other incame-
withholding action under RCW 9. S4A may be taken without further nctice. RCW 9. %A 7602

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgmert and
Sentence is pumshable by up to 60 days of confinement per violation. Per section 2.5 of this document,
legal financial obligations are collectible by civil means. RCW 9.944,. 634,

FIREARMS. Youmus irmmediately surrender any concealed pigtol license and you may not own, use or
possess any firearm unless your right to do so isrestared by a court of record. (The court clerk shall
farward a copy of the defendant's driver's license, identicard, ar comparable identification to the
Department of Licensing along with the date of conviction or commitment.) RCW 9.41,040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

OTHER:

Office of Prosecutiag Attorney

JUDGMENT AND SENTENCE (J3)
(Felony) (6/19/2003) Page 6 of

uilding
Tacoma, Washingten 98402-2171
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CERTIFICATE OF CLERK
CAUSE NHUMBER of thie case: 04-1-01908-9

I, KEVIN STOCK Clerk of thig Court, certify that the foregoing ig a full, true and corredt copy of the Judgment and
Sentence in the abov e-atitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk
Office of Prosecuting Attorney
246 ConntyCity Building
JUDGMENT AND SENTENCE (J3) Tacoma, Washington 98402-2171

(Felony) (6/19/2003) Page 8 of Telephone: (253) 798-7400
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1 04-1-01908-9
2
3 IDENTIFICATION OF DEFENDANT
4 SIDNo 20977722 Date of Birth 03/11/1985
5 (If no SID take fingerprint card for Btate Patrol)
vie g FBINo.  351068AC2 Local ID No.  UNKNOWN
reet . PCNNo. 538099635 Other
‘ Alias name, SSN, DOB:  Adrian Contreras-Robollar
; 8
; Race: Ethnicity: Sex:
9 (] Asian/Pacific i1 Black/African- [X] Caucasian [X] Hispanic [X] Male
Islander American
10 [] NetiveAmerican {]  Other: : ] Nao- [] Fenale
i 1 Hispanic
! FINGERPRINTS
poeddu 12
IR Left four fingers taken simultanecusly Left Thumb
‘ 13
| 14 o
15 = A
16 o g
17
Laeh 18 Right Thumb Right four fingers taken simultaneously
Fesr
19 o
20 Z S
21 ‘
22
23
Lblo 24 1 attest that I saw the same defendant who appeared in court cp this Jocument affix his or her fingerprints and
[y vy . s
25 signature thereto. Clerk of the Court, Deputy Clerk, Dated:_ 538 74/ﬁ0 i
DEFENDANT'S SIGNATURE: M” el
26 17 & /
2 DEFENDANT’S ADDRESS:
28
Office of Prosecuting Attorney
' Ll 346 County-City Building
-Lul JUDGMENT AND SENTENCE (JS) Tacoma, Washinglon 64022171
AT (Felony) (6/19/2003) Page 9 of Triephane: (59 7400




1
Div
2 PEN cey !o?-
PR 3
Lrros
4 05-1-03678-6 23623557  JDSWCJ 08-28-05
5
6
‘ 7
|
l 8 SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
leee g STATE OF WASHINGTON,
;o Plaintiff, | CAUSE NO: 05-1-03618-6
1
! 0 va
i 11 ADRIAN CONTRERAS-REBOLLAR, W, OF COMMITMENT
1) P& County Jail
‘ 12 21 Dept. of Corrections AUG 2 9 2005
: Defendant. | 3) [] Other Custody
13
14
- 15
16 % THE STATE OF WASHINGTON TO THE DIRECTOR COF ADULT DETENTION OF PIERCE COUNTY:
17 i . ,
WHEREAS, Judgmert has been pronounced against the defendart. in the Superior Court of the State of
18 Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a full and correct oopy of which is
19 attached hereto.
20
T % 1. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant for
g clagsification, confinement and placement as ardered in the Judgment end Sentence,
' 2 (Sentence of confinement in Pierce County Jail).
23 [12 YOU,THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to
the proper officers of the Department of Carrections, and
24
25 YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED tareceive the defendant for classification, confinement and
26 placement as ordered in the Judgment and Sentence (Sentence of confinement in
Department of Carrections custody).
e 27
28
Office of Prosecuting Attorney
946 County-City Bullding
WARRANT OF Tuacoms, Washington 98402.2171
COMMITMENT -3 Telephone: (253) 798-7400
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05-1-03618-6

[ 13 YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant for
classification, confinement and placemert as ardered in the Judgment and Sentence.
(Sentence of confinement or placement nat covered by Sections 1 and 2 above).

Dated: % 79 .05

g

CERTIFIED COPY DELIVERED O SHERITT
M. 29 2005, %Mm

STATE OF WASHINGTON

County of Pierce

I, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this foregoing
instrument is a true and coTect copy of the
original now on file in my office.
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of .,

KEVIN STOCK, Clerk
By: Deputy

kis

WARRANT OF
COMMITMENT -4

JUDGE _
“KEVIN STOCK " .

.({f/fRK'
2%

DEPUTY CLERK
'/

FILE

CRIMINAL Div 2
IN OPEN cougT

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AUG 2 9 2005
STATE OF WASHINGTON,
Plaintiff, { CAUSE NO. 05-1-03618-6
ve JUDGMENT AND SENTENCE (JS)

[ ] Prisan

ADRIAN CONTRERAS-REBOLLAR B’ Jail One Year or Less
Defendant. | [ ] First-Time Offender

[ ]SsosA
SID: WA20977722 [ ]DOSA
DOB: 03/11/1985 [ ] Breaking The Cycle (BTC)

L HEARING

1.1 A sentencing hearing was held end the defendent, the defendant's law yer and the (deputy) proseaiting
aliomey were present.

IL. FINDINGS
There being no reason why judgment shauld not be pronounced, the court FINDS:

21  CURRENT OFFENSE(S): The defendant was found guilty on _ D) 23 [ 65

by{ X]plee { ]jury-verdict[ ]bench trial of:

COUNT | CRIME RCW ENHANCEMENT | DATEOF INCIDENTNO.
TYPE* CRIME
I UNLAWFUL 9.41.010(12) 07/21/05 052021274
POSSESSION OF A 9.41.040(2)(a)(®)
FIREARM IN THE -
SECOND DEGREE
(GGG104)

* (F) Firearm, (D) Other deadly weapone, (V) VUCSA in a protected zone, (VH) Veh. Hom, See RCW 46.61.520,
(JP) Juvenile present.

as charged in the Amended Information

( ] Curent offenses encompessing the same criminal conduct and counting as one crime in determining
the offender score are (RCW 9.94A.589):

Office of Prosecuting Attorney

946 ConnlyeCity-Building.
JUDGMENT AND SENTENCE (JS) Tacoma, Washington 98402-2171

(Felony) (6/19/2003) Page 1 of O \5‘\ /ﬁ _fo ,& ’v { Telephone: (243) 798-7400
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[ ] Other current convictions listed under different cange numbers ueed in calculating the offender acore
are (ligt offense and cause number):

22 CRIMINAL HISTORY (RCW 9.94A 525):
CRIME DATE OF SENTENCING DATECF |&a] |TYPE
SENTENCE COURT CRIME ADULT | OF
(County & State) Juv CRIME
1 | UPICSWID 03/11/03 02/05/03 Juv NV
2 | ASLT2 07/15/04 Pierce Co. 04/15/04 A NV
{ ] The court finds that the following pricr convictions are one offense for purposes of determining the
offender score (RCW 9.94A.525):
23 SENTENCING DATA:
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (not including enhancementd | ENHANCEMENTS RANGE TERM
Gocludng enhmcementd
1 1 I 3-8 MOS. NONE 3-8 MOS. 5 YRS.
24 { 1 EXCEPTIONAL SENTENCE. Substantial and campelling reasons exist which jugtify an
exceptional sentence[ ] above[ ] below the sendard range far Count(s) . Findings of fact and
conclusions of law are attached in Appendix 24, The Prosecuting Attarney [ ] did{ ] did not recommend
a similar sentence.
25 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entry be collectable by civil means,
subject to applicable exemptions get farth in Title 6, RCW. Chapter 379, Section 22, Laws of 2003.
{ ] The following extracrdinary cirannstances exist that make restitution inappropriate (RCW 9.94A.753);
[ ] The following extraordinary circumnsatances exist that make payment of nonmandatary legal financial
obligations inappropriate:
26 For violent offenset, most serious offenses, or armed offenders recommended sentencing agreements or
plea agreements are| ] attached { ] as follows:
. JUDGMENT
31 The defendant is GUILTY of the Counts and Chaiges listed in Paragraph 2.1
3.2 [ 1 The court DISMISSES Counts [ ] The defendant is foumd NOT GUILTY of Counts
IV. SENTENCE AND ORDER
IT I3 ORDERED:
Office of Prosecuting Attorney
~246 Conpty-Cltx Buildiog.,
JUDGMENT AND SENTENCE (JS) Tacoma, Washington 98402-2171

(Felony) (6/19/2003) Page 2 of

Telephone: (253) 798-7400
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05-1-03618-6

4.1 Defendant ghall pay to the Clerk of this Court: Pierce County Clerk, 330 Tacoma Ave #110, Tacama WA 98402)
JASS COPE
RTN/RIN g Restitution to:

g Restitution to;

(Wame and Address--address may be withheld and provided confidentially to Clerk's Office).
PCY $ 500.00 Crime Victim assessment
DNA $ 100.00 DNA Database Fee
PUR g Hop Court-Appointed Attorney Fees and Defense Costs
FRC $ UD~  Criminal Filing Fee
FCM $ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$  OtheCossfor

$ Other Cogts for
s 1110~ TtotaL

{X] All payments shall be made in accardance with the policies of the cterk, commencing immediastely,
unless the court specifical]y sets forth the rate herein: Not lessthan $ \_aﬂ" “ML per maoath
commencing . . RCW 9.94.760. If the court doesnot get the rate herein, the
defendant shall report to the clerk’s office within 24 hours of the entry of the judgment and sentence to
set up a payment plan.

4.2 RESTITUTION

[ 1 The above total doesnot include all regtitution which may be set by later order of the court. An agreed
restitution order may be entered. RCW 9.94A.753. A restitution hearing:

[ 1 shall be set by the prosecutor.

[ ] inscheduled for

[ 1 defendant waives any right to be present at any reetitution hearing (defendant’ s initials):
{ ] RESTITUTION. Order Attached

43 COSTS OF INCARCERATION

( ]Inaddition to other costs imposed herein, the court finds that the defendant has or is likely to have the
means to pay the costs of incarceration, and the defendant is ordered to pay such costs at the statutory.
rate. RCW 10.01.160.

44 COLLECTION COSTS
The defendant ghall pay the costs of services to collect unpaid legal financial obligations per contract or
satute. RCW 36.18.190, 9.94A.780 and 19.16.500,

4.5 INTEREST

The financial obligations imposed in this judgment shall bear interest from the date of the judgment until
payment in full, et the rate applicable to civil judgmenta RCW 10.82.090

4.6 COSTS ON APPEAL

Ofice of Prosecuting Attorney

246.CauntyaCliy-Building..
JUDGMENT AND SENTENCE (JS) Tacoma, Washington 98402-2171
(Felony) (6/19/2003) Page 3 of Telephone: (253) 798-7400
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An award of coste on appeal against the defendant may be added to the tetal legal financial obligations.
RCW. 10.73.

[ ] HIV TESTING

The Health Department or designee shall test and counsel the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing RCW 70.24.340.

{X] DNA TESTING

The defendant shall have a blood/biological sample drawn for purposes of DNA identification analysis and
the defendant shall fully cooperate in the testing The appropriate agency, the county or DOC, shall be
responsible for obtaining the sample prior to the defendant’ s release from confinement. RCW 43.43.754.
NO CONTACT

The defendant shall not have contact with (name, DOB) including, but not
limited to, parsonal, verbal, telephonic, written or contact through a third party for years (not to
exceed the maximum statutory sentence).

{ ] Damestic Violence Protection Order or Antiharassment Order is filed with this Judgment and Sentence.

OTHER:

BOND IS HEREBY EXONERATED

JAIL ONE YEAR OR LESS. The defendant is sentenced as follows:

(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of total
canfinernent in the custody of the county jail;

deye/months on Count
daye/months on Count

days/months on Count

Actual number of months of total confinement ordered is: 3 YY\UWH‘S
[X] CONSECUTIVE/CONCURRENT SENTENCES: RCW 9.94A.589

All counts shall be gerved concurrently, except far the following which shall be served conseautively:

The gentence herein shall run conseantively to all felony sentences in other cause numbers that. were
imposed priar to the commision of the crime(s) being sentenced.

The gentence herein ghall run concurrently with felony sentences in cther cavee nurnbers that were imposed
subsequent to the commission of the crime(s) being sentenced unless otherwise set forth here. [ ] the
sentence herein shall fun conseartively to the felany sentence in cause number(s)

Office of Prosecuting Attorney

JUDGMENT AND SENTENCE (JS)
(Felony) (6/19/2003) Page 4 of

Tacoms, Washington 98402-2171
Telephone: (253) 798-7400
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The gentence herein shall man conseatively to all previously imposed misdemeance sentences unless
cthewise set farth here:

Confinement shall canmence immediately umless otherwise set forth here:

[ ] PARTIAL CONFINEMENT. Defendant may serve the sentence, if eligible and epproved, in partial
confinement in the following programs, subject to the following conditions:

[] Work Crew RCW 9944135
{] Work Release RCW 9. 9A 180

[ ] CONVERSION OF JAIL CONFINEMENT (Nonviclent and Nansex Offenses). RCW
9.94A,680(3). The county jail is autharized to convert jail confinernent to an available county
supervigsed community option and may require the offender to perform affirmative conduct pursuant to
RCW 9.94A,

[ 1 BTC Facility

[} ALTERNATIVE CONVERSION. RCW 9.94A.680, days of total confinement
ordered above are hereby canverted to hours of community service (8hours =1
day, nonviolent offenders only, 30 days maximum) under the supervision of the Department of
Cavrecions (DOC) to be completed on a echedule established by the defendant’s community
carrections ofTicer but nat less than hours per month.

[ ] Home Detention RCW 9.94A.180, .190

[ ] Altematives to total confinement were not ugsed because of:

] criminal higtory [ ] failure to appear (finding required for nonviolent offenders only) RCW
9.94A_680.

(b) The defendant shall receive credit for time served priorto sentencing if that confinement was
solely under this cause number. RCW 9,94A 508, The time served chall be computed by the jJall
unless the credit for time served prior to sentencing Is specifically set forth by the court:

s of 4O oays

COMMUNITY { ] SUPERVISION [ | CUSTODY. RCW 9.94A.505. Defendant shall serve

months (Up to 12 months) in | ] community supervision (Offense Pre 7/1/00) or [ ]
community custody (Offense Post 6/30/00). Defendant shall report to DOC, 755 Tacama Ave Jouth,
Tacorna, not later than 72 hours after release from custody, and the defendant shall perform affirmative acts
necessary to monitor campliance with the orders of the court asrequired by DOC and shall comply with the
instructions, rules and regulations of DOC for the condud of the defendant during the period of community
supervision or community custody and any other conditions of community supervision or community
custody stated in this Judgment and Sentence or other conditions imposed by the court or DOC during
commmunity custody. The defendant shall;

{ ] remain in prescribed geographic boundaries [ ] nctify the community corrections officer of any
specified by the community corrections officer  change in defendant’s address or employment

[ ] Cooperate with and sucessfully complete the
program known as Breaking The Cycle (BTC)
Other conditions:

The community supervision or community custody imposed by this arder shall be served conseautively to
any term of community supervision ar cammunity custody in any sentence imposed for any other offense,
Office of Prosecuting Attorney

S46.County. City Buildiag.
JUDGMENT AND SENTENCE (J8) Theoma, Washington 984022171
(Felony) (6/19/2003) Page 5 of

Telephone: (253) 798-7400
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unless ctherwise stated. The maximum length of community supervigion or camnunity custody pending at
any given time shall not exceed 24 months, unless an exceptional sentence is imposed. RCW 9.94A.589.
The conditions of community supervision or community custody shall begin immediately unless ctherwise
set forth here:

OFF LIMIT § ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the suparvision of the county jail or Department of Corrections:

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion For collateral attack on this
Judgment and Sentence, including but not limited Lo any personal restraint petition, state habeas capus
petition, motion to vacate judgment, motion to withdraw guilty ples, motion for new trial or motion to
arrest judgment, must be filed within one year of the Final judgment in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supervision of the Department of Corrections for a period up to
10 years from the date of sentence or release from confinement, whichever is longer, to sssure payment of
all legal financial obligations unless the court extends the criminal judgment an additional 10 years. Foran
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s compliance with payment of the legal financial obligations, unti] the obligation is
completely mtisfied, regardless of the statutory meximum for the crime. RCW 9,.94A,760 and RCW
9.94A.505.

NOTICE OF INCOME-WITHHOLDING ACTION. If the court hasnot ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Carrections may issue a notice
of payrol! deduction without notice to you if you are more than 30 days past due in mathly payments in an
amount equal to or greater than the amount payable for one month RCW 9.94A.7602. Other income-
withholding action under RCW 9.94A may be taken without further notice. RCW 9.94A.7602,

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of confinemnent per violation. Per section 2.5 of this documnent,
legal financial obligations are collediible by civil means. RCW 9.94A 634.

FIREARMS. Youmust immediately surrender any concealed pistol license and you may not own, use or
possess any firearm unless your right to do so ig restored by a court of recard. (The court dlerk shall
forward a copy of the defendant's driver's license, identicard, or comparable idertification to the
Department of Licensing along with the date of conviction or commitment) RCW 9.41.040, 9.41.047.

SEX AND KIDNA PPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

Office of Prosecuting Attorney

JUDGMENT AND SENTENCE (JS)
(Felony) (6/19/2003) Page 6 of

246 Countx-City Building
Tocoma, Washington 98402-2171
Telephone: (253) 798-7400
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DONE in Open Court and in the presence of the defendart this date

&m,éwu&u

DeputyPi‘ose ing Attormney
Print name;
wsB #_25 104

_Odgary Collitotap——

Defendant
Print name:

S -

—————BRYAN-E-CHUSHCOFF—

%Z. /i
AomeyforDedeant

Print name: J A
WS3B #

JUDGE
Print name

Office of Prosecuting Altorney

JUDGMENT AND SENTENCE (J3)
(Felany) (6/19/2003) Page 7 of

Tacoma, Washington 98402-2171
Telephoae: (253) 798-7400
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CERTIFICATE OF CLERK
CAUSE NUMBER of this cage: 05-1-03618-6

I, KEVIN STOCK Clerk of this Ccurt, certify that the foregoing is a full, true and carrect copy of the Judgment. and
Sertence in the above-entitled action now on record in this office,

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk

Office of Prosecuting Attorney

246 County:City Bullding .
JUDGMENT AND SENTENCE (JS) Tacoms, Washlngon 842171
(Felony) (6/19/2003) Page 8 of ‘
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IDENTIFICATION OF DEFENDANT

SIDNo.  WAZ20977722 Date of Birth 03/11/1985
(1f no 31D take fingerprint card for State Patrol)

FBINo.  351068AC2 Local IDNo. UNKNO
PCNNo. 538490008 Other

Aliasname, 38N, DOB: _ADRIAN CONTRERAS

Race: Ethnicity: Sex:
[] Asian/Pacific ] Black/African- {] Caucasian [X] Hispanic (X] Maele
Islander American
{] Native American | ] Other: [} Non- ] Female
Hispanic
FINGERFPRINTS
Left four fingers taken gimultaneously Left Thumb

P

Right Thumb Right four fingers taken simultaneously

4
.

%

;:
3 N
ACSE
A

T -

T attest that | saw the same defendant who appeared in gourt on this document afFix his or her fingerprints apd

Dated: r,

signature thereto. Clerk of the Court, Deputy Clerk,

DEFENDANT'S SIGNATURE: G&Q/U,{Mt

DEFENDANT' 8 ADDRESS:
Office of Prosecuting Altorney
94 CanntyaCityBuilding.
JUDGMENT AND SENTENCE (J5) ‘Tacoma, Washiogton 98402-2171
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08-1-018434 27004414

FILED
DEPT. 17

FEB 16 2007

Pt'erCe ¥,

By Clerk

DEPUTY

SUPERIOR CCURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

V5
ADRIAN CONTRERAS-REBOLLAR,

Plaintiff,

Defendant.

CAUSE NO: 06-1-01643-4

WARRANT OF COMMITMENT
1 {1 County Jail \ Y
2) N Dept. of Corrections JA“ 1

3) ] Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Crder Modifying/Revoking Probation/Cormrnunity Supervision, e full and carrect copy of which is

attached hereto.

(1w

YOU, THE DIRECTOR, ARE COMMANDED to receiv e the defendant for

classification, confinement and placement as ordered in the Judgment and Sentence.

(Sentence of confinernent in Pierce County Jail).

YOU, THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to

the proper officers of the Department of Carrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for clessification, confinement and
placement as ordered in the Judgment and Sentence (Sentence of confinement in
Department of Carrections custody),

WARRANT OF
COMMITMENT -2

Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 93402-2171

Telephooe: (253) 798-7400
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06-1-01643-4

[ 13 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinanent and placement as ardered in the Judgment and Sentence.
(Sentence of confinement or placement not covered by Sections 1 and 2 above).

Dated: 4 /é 07

CERTIFIED COPY DELIVERED S F
773

STATE OF WASHINGTON

County of Pierce

I, Kevin Stock, Clerk of the above entitied
Court, do hereby certify that this foregoing
instrurnent 15 a true and correct copy of the
criginal now on file in my office

IN WITNESS WHEREOF, I hereunto set my

hand and the Seal of Said Court this

day of )
KEVIN STOCK, Clerk
By: Deputy
klk
WARRANT OF

COMMITMENT -3

//F @(//

KEVIN STOC%NALD CULPEPPER

7473

DEPUTY CLERK

FILED
DEPT. 17
IN OPEN COURT

FEB 16 2007

Pierce /#u lark
By

DEPUTY

Office of Prosecuting Altorney
930 ‘Tacoma Avenue S, Room 946
Tucome, Washington 98402-2171
Telephone: (253) 798-7400
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DEPT. 17
IN OPEN COURT

FEB 16 2007

Pierce C @er}.
By —_L
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

V&

ADRIAN CONTRERAS-REBOLLAR

SID: WA20977722
DOB: 03/11/85

PlaintifT,

Defendant.

CAUSE NO. 06-1-016434

JODGMENT AND SENTENCE (FJ3)
D4 Prison | ] RCW 9.94A.712 Prison Confinement
[ ] Jail One Year or Less
[ ]Firt-Time Offender
! jssoma JAN 2 1 2007
{ 1DOsSA
[ ] Breaking The Cycle (BTC)
[ ] Clerk’s Action Required, para 4.5 (DOSA),
4.15.2 5.3, 5.6and 5.8

L HEARING

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseasting

attormey were present.

IL FINDINGS
There being no reason why judgment should not be pronounced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on
by[ ]plea [ X]juwy-verdit[ ] bench trial of:

COUNT | CRIME RCW ENHANCEMEN DATE QF INCIDENTNO.
T TYPE* CRIME
I ASSAULT INTHE 9A 36 011(1)(a) FASE 04/12/06 061200028
FIRST DEGREE (E23) 941.010
9.94a.310/9.A 510
9.94A. 370/9.94A, 530
o ASSAULT IN THE 9A.36.011(1)(a) FASE 04/12/06 061200028
FIRST DEGREE (E23) 941.010
9.94a.310/9.94A.510
9. MA 370/9.9A_530
o1 UNLAWFUL 9.41.01012) NONE 04/12/06 061200028
POSSESSION OF A 9.41.040(2)(a)(i)
FIREARM IN THE
SECOND DEGREE
JUDGMENT AND SENTENCE (JS ~ Office of Prosccuting Aftor
(Fc]w) (g/zm pase 10of 10 ( ) ﬂ\ 7’ ?d ﬂzl 72 7 930 'lhconmAvcnu:gS. Roo:yw

Tacoma, Washiagten 98402-2171
Telephone: (253) 798-7400
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* (F) Firearm, (D) Other deadly w eapong, (V) VUCSA in a protected zone, (VH) Veh. Hom, See RCW 46.61.520,
(IP) Juvenile present, (SM) Sexual Mativation, Sce RCW 9. 94A.533(8).

as charged in the Original Information

(3] A special verdict/finding for use of firearm wag returned on Count(s) I, IT RCW 9.94A.602, .510.

[ ] Current offenses encampassing the same criminal conduct and counting as ane crime in determining
the offender score are (RCW 9.94A.589):

{ ] Other current convictions listed under different cause numbers used in calculating the offender score
are (list offense and cause number):

22  CRIMINAL HISTORY (RCW 9.94A.52S):
CRIME DATE OF SENTENCING DATEOF |Aal) | TYFE
SENTENCE | COURT CRIME ADULT | OF
(County & State) - {Juv CRIME
1_| UPIMCSWID 03/11/03 02/05/03 B NV
X (2 [ASLT3 07/15/04 Pierce Co. 04/15/04 A NV
3 | UPOF2 08/29/05 Pierce Ca 07/2)/05 A NV

{ ] The court finds that the following prior convictions are one offenge for purposes of determining the

offenderscare (RCW 9.94A.525):
*i WJJ srph //\W P Cm.dsf"’f 5/ 0@[ B&Jéﬂm Dufﬁé

SENTENCINGDATA:  £b Fime /ﬂ“
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (not includng enhmcomentd | ENHANCEMENTS RANGE TERM
(ncludng enhmcementd
I Vs [xu 186-160MO83.7 29 - [7/| 60MOS. 180-286 MOS./£7.234 LIFE
il 0 lail 93-123 MOS. 60 MOS. 153-183 MOS. LIFE
ol 45 oI K6 MOS. / /- 22 | NONE 124-16 MOS. 5 YRS,
24 [ ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exiat which juatify an

25

exceptional sentence | ] above[ ] below the standard renge far Count(s) . Findings of fact and
conclusions of law are attached in Appendix 24, The Progseauting Artormney [ ] did[ ] did not recammend
a similar sentence.

LEGAL FINANCIAL OBLIGATIONS. The judgment ghall upon entry be collectable by civil means,
subject to applicable exemptions set forth in Title 6, RCW. Chapter 379, Section 22, Law s of 2003,

{ 1 The following extracedinary circumstances exiet that make reatitution inappropriste (RCW 9.94A 757):

[ ] The following extraordinary circumstances exist that make payment of nonmandatery legal financial
obligations inappropriate;

JUDGMENT AND SENTENCE [A8)) Office of Prosecuting Attorney
(F elcny) (6’/ zm Page 2 of 10 . 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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26 For violent offenses, moat serious offenses, or armed offenders recarnmended gentencing agreements or
plea agreementa are | ] attached | ] as follows:

m. JUDGMENT

31 The defendant 18 GUILTY of the Counts and Charges listed in Paragraph 2.1.
32 [ ] The court DISMISSES Counts [ ] The defendant is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER
IT I3 ORDERED:

4.1 Defendant shall pay to the Clerk of this Court: (ierce County Clerk, 930 Tacomn Ave #110, Tacoma WA 98402

JASS CODE
RIN/RIN $ Z‘ 0 O Regtittion to:
$ Restitution to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PV $ 500.00 Crime Victim assessment
DNA $ 100.00 DNA Database Fee
PUB $_ /500 Cout-Appointed Attorney Fees and Defense Costs
FRC $ 200.00 Criminal Filing Fee
FCM ] Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$ Other Costs for:

s Other Costs for:

s 2,300 ToTaL

{X] All payments shall be made in accordance with the policies of the clerk, cammencing immediately,
unless the court specifically sets forth the rate herein: Not lessthan $ per manth
commencing . . RCW 9.54.760. If the court does not set the rate herein, the
defendant shall repart to the clerk’s office within 24 hours of the entry of the judgment and sentence Lo
sel up a payment plan.

42 RESTITUTION

The above total does not include all restitution which may be set by later order of the court. An agreed
restitution order may be entered. RCW 9.94A.753. A restitution hearing:

[ ] shall be set by the prosecutor.

A is scheduled for

[ ] defendant waives any right to be present at any regtitution hearing (defendant's initialg):
[ ] RESTITUTION. Order Attached

——— e

JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney

| 6//2006) f 10 ‘ 930 Tacoma Avenuc S. Room 946
(Fe W) ( Pagc 3ol Tacoma, Wuhi;;:n 9&::2':'2171

Telephone: (253) 798.7400
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4.3 COSTS OF INCARCERATION
[ ]In addition to other costs imposed herein, the court finds that the defendant has or ig likely to have the
means to pay the costs of incarceration, and the defendent is ardered to pay such costs at the statutory
rate. RCW 10.01.160.
44 COLLECTION COSTS
The defendent shall pay the costs of services to collect unpaid legal financial obligations per contract or
statute. RCW 36.18.190, 9.94A.780 and 19.16.500.
4.5 INTEREST
The finencial obligations imposed in this judgment shall bear interest from the date of the judgment until
payment in full, at the rate applicable to civil judgments RCW 1082090
4.6 COSTS ON APPEAL
An award of costs on appeal against the defendant may be added to the total legal financial obligations.
RCW. 10.73.
47 [ ]HIVTESTING .
The Health Department or designee shall test and counsel] the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing. RCW 70.24.340.
48  [X] DNA TESTING
The defendant shall have a blood/biclogical sample drawn for purposes of DNA identification anelysis and
the defendart shalf fully cooperete in the testing The appropriate agency, the county or DOC, shail be
responsible for obtaining the sample prior jo the defgxdant’s ease inement. RCW 43.43.754.
49  NO CONTACT 122 §3 830
The defendant shall not have contact with /V/; ame, DOB) including, but not
limited to, parsonal, verbal, telephonic, wnitten or contact through a third party far _J//; years (not to
exceed the maXimum statutory sentence).
[ ] Domestic Violence Protection Order ar Antiharasament Order is filed with this Judgment and Sentence.
410 OTHER:
4.1 BOND IS HEREBY EXONERATED
412 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows:
(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of total
confinement in the custody of the Department of Carrections (DOC):
Z 50 months on Count I months on Count
[ / O moanthe on Count I monthg on Count
JUDGMENT AND SENTENCE (J3) Office of Prosecuting Attoruey
930 Tacoma Avenue S. Room 946
(Felony) (6//2006) Page 4 of 10 Tucoma, Washington 98402 2171

Telephone: (253) 198-7400
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7/0 months on Count m months on Count

A gpecial finding/verdict having been entered as indicated in Section 21, the defendant is sentenced to the
following additional term of total confinement in the custody of the Department of Carrections:

bo menths on Count No 1 months on Count No
6 O manthg on Count No IT months on Count No
months on Count No morths on Count No
Sentence enhancements in Co _:1?11 un
stnc hemcamats s oot Sl be et
A Rattime [ ] subject to earned good time credit

Actua! munber of months of total confinement ordered is: 3 y() /)"‘tﬂ‘\j &’S

(Add mandatory firearm and deadly weapona enhancement time to run congeaitively to other counts, see
Section 2.3, Sertencing Data, above).

[ ] The confinement time on Count(s) contain(g) a mandatory minimum term of

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A,589. All counts shall be served
concurrently, except for the portion of those counts for which there is 8 special finding of a firearm or other
deadly weapon as set forth abov e at Section 2.3, and except for the following counts which shall be served
consecitively: ¢

The sentence herein ghall run congseauitively to all felony sentences in other cause numbers prior to the
commission of the crime(s) being sertenced.

Confinement shall cammence immediately unless otherwise set forth here:

(b) The ddfendant shall recelve credit for time served prior to sentencing if that confinement was
salely undar this causs numaber. RCW 9.94A 508, The tims served shall be computad by e
unless the credit for thne served prior to santencing is specifically zet forth by the court:

413 [ ) COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as follows:

Count for manthg,
Count for months,
Count for monthse,
{ 1 COMMUNITY CUSTODY is ordered as follows:
Count I for a range fram: Z % to ? g Months,
Count 43 for a range fram: Z )é to VX Months,
JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
(Felony) (6//2006) Page 5 of 10 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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Comt I for e range from: A/ ,4— to Months,

or for the period of earned release awarded pursuent to RCW 9.94A.728(1) and (2), whichever is longer,
and standard mandatary conditions are ardered [See RCW 9.94A for community placement offenses --
serious violent offense, second degree assault, any arime againgt a parson with a deadly weapon finding,
Chapter 69.50 or 69.52 RCW offense. Canmunity custody follows a term for a sex offense -- RCW 9.94A
Use paragraph 4.7 to impost community custody following wark ethic camp.]

PROVIDED: That under no circumstances shall the combined term of confinement and term of
community custody actually served exceed the stabutory maxirmun for each offense

While on community placement or camsnunity cigtody, the defendant ghall: (1) report to and be available
for contact with the assigned community cormections officer as directed; (2) work at DOC-approved
education, employment and/or community service, (3) not consume controlled subgtances except pursuent
to lawfully issued presariptions, (4) not unlawfully possess controlled substances while in community
custody; (5) pay supervision fees ag determined by DOC; and (6) perform affimmative acts neceasary to
monitor compliance with the arders of the court as required by DOC. The residence location and living
arrangements are subjed to the prior approval of DOC while in community placement or comrmunity
custody. Comrmunity custody for sex offenders may be extended for up to the statutory meaximum term of
the sentence Vialation of community custody imposed for a sex affense may resilt in additional
confinement.

A The defendant shall not consume any alcchol.
(X] Defendant shall have no contact with; { 2& é gzz ﬂ/\, Sl 7 )

D4 Defendant ghall remain ] within [ ] outside of a specified geographical boundary, t.own Fg/ w
bd The defendant shal! participate in the following crime-related treatment or counseling sarvices:

[ ] The defendant shall undergo an evaluation for treatment for [ ] damestic violence [ ] subatance abuge

[ ] mental health [ ] anger management and fully comply with ell recommended treatment.

4] The defendant shall comply with the following crime-related prohibitions: \ F

Other conditions may be imp osed by the court or DOC during community custody, or are set forth here:

[ ] WORK ETHIC CAMP. RCW 9,94A.690, RCW 72.09,410. The court finds that the defendant is
eligible and is likely to qualify for wark ethic camp and the court recarnmends that the defendant servethe
sentence at a work ethic camp. Upon completion of wark ethic camp, the defendant shall be released on
cammunity cugtody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of community custody may reault in e return to total confinament for the balance of the
defendant’ s remaining time of total confinement. The conditions of community cugtody are stated above in
Section 4.13.

OFF LIMIT 8 ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limita to the
defendant while under the supervision of the County Jail or Depertment of Carrections:

JUDGMENT AND SENTENCE (JS) Office of Proseculing Attorney

(Felony) (6//2006) Page 6 of 10 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
‘Telephone: (253) 798-7400
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arregt judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant ghall
remain under the court's jurisdiction and the suparvision of the Department of Corrections for aperiod up to
10 years from the date of sentence ar release fram confinement, whichever ig longer, to assure payment of
all legal financial obligations unless the court extendsthe criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s complisnce with paymert of the legal financial obligations, untit the obligation is
comnpletely satiafied, regardless of the stahitory maximum for the crime. RCW 9.94A_ 760 and RCW

9.4, 505,

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an irnmediate notice
of payroll deduction in Section 4.1, you are notified thet the Department of Corrections may issue a notice
of payroll deduction without natice to you if you are mare than 30 days past due in monthly payments in an
amount equal to or greater than the amount payable for onemonth. RCW 9.94A.7602. Other income-
withholding action under RCW 9.94A may be taken without further nctice. RCW 9.94A 7602

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of confinement per violation. Per section 2.5 of this document,
legal financial obligations are collectible by civil means, RCW 9.94A. 634.

FIREARMS. Youmustimmediately surrender any concealed pistol license and you may not own, use or

- possess any firearm unless your right to do so isrestared by a court of recard. (The court clerk shall

forward a copy of the defendant's driver's license, identicard, or comparable identification tothe
Department of Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

RESTITUTION AMENDENTS. The portion of the sentence regarding restitution may be modified asto
amount, terms, and conditions during any period of time the offender remains under the court' s jurisdiction,
regardless of the expiration of the offender’ s term of community supervision and regardless of the statutory
raximum gentence for the crime.

JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
(Felony) (6//2006) Page 7 of 10 930 Tacoma Avenue 5. Room 546

Tacoma, Washington 98402-2171
Telephone: {253) 798-7400
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2
‘ 58  OTHER:

Ll 3

4

5

6 DONE in Open Court and in the presen ce of the defendant this date 2 / é j
‘ ! JUDGE

8 Print name
prrn 9

. Deputy mtmg ey for Defen

10 Print name: Mé é”le/ L G?fffxq Prifit name: 4‘/’«—0}' - ézfvﬂe/

. . ws¥___ 2193( WSB # ,
P

EPT 17
IN OPEN COURT

13 e Al Cotheas fobolss / FEB 1 2&/ |

14
ave VOTING RIGHTS STATEMENT: RCW 10.64.140. T acknowledge that my Nght to-wote hig BéenToadn
mr felony convidtions. If1 am registered to vote, my voter registration will be cancell{ M;mghttovote mgybc
6 restoredby: ) A cetificate of discherge ismed by the sentencing court, RCW 9.94A:637; b) A 8t order” ssue
by the sentencing court restoring the right, RCW 9.92.066; ¢) A finel arder of discharge mmod.by.the mdet.esmmate
17 sentence review board, RCW 9.96.050, or d) A certificate of restoration issued by the governor, RCW 9.96,020.
Voting before the right is restored is a class C felony, RCW 92A.84.660.
18
Defendant’ s signature:
19
‘ 20
Lot
s 20 %Q Q//( J
22
{ 23
! 24
25
26
e bl
crrr 27
28
JUDGMENT AND SENTENCE (J3) Office of Prosscuting Attorney
(Fd(ﬂy) (a/zm Page 80of 10 930 Tucoma Avence S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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CERTIFICATE OF CLERK
CAUSE NUMBER of this case: 06-1-01643-4

I, KEVIN STOCK Clerk of this Court, certify that the foregoing is & full, true and correct copy of the Judgment and
Sentence in the above-entitied action now on recard in this office,

WITNESS my hand end seal of the gaid Superior Court affixed this date:

Clerk of said Courty and State, by: , Deputy Clerk

JUDGMENT AND SENTENCE (JS) Office of Prosecuting Aftorney

elony) (6//2006) Page 9 of 10 930 Tacomn Avenue S. Room 946
(F y> ( ® Tacoma, Washington 98402-217(
Telephone: (253) 798-7400
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APPENDIX "F"
The defendsnt having been sentenced to the Department of Corrections for a:

sex offense

serious violent offense

assault in the second degree
any crime where the defendant or an accomplice was ermed with a deadly weapon
any felony under 69.50 and 69.52

The offender shall report to and be available for contact with the assigned community corrections officer as directed:
The offender ghall wark at Department of Corrections approved education, employment, and/or community service,
The offender shall not consume controlled substances except pursuant to lawfully issued prescriptions:

An offender in community custody shall not unlawfully possess controlled sibstances,

The offender shall pay community placement feeg as determined by DOC:

The residence location and living arrangements are subject to the prior approval of the department of corrections
during the period of commmunity placanent.

The offender shall submit to effirmative acts necessary to monitor compliance with court orders as required by
DOC.

The Court may also order any of the following special conditions:

4

@ The offender shall remain within, or outside of, a specified geographical boundary: ﬁ/ w .

X

an The offender ghall not have direct or indirect contact zith the victim of the crime or a specified

class of individuals: S PALE 'I ﬁ\,ﬂ ¢, Vi

Z {1 The offender shall participate in arime-related treatment or counseling services;

X (dV)-  Theoffender shall not consume alcohol;

V) The residence location and living arrangements of a sex offender shall be subject to the prior
approval of the department of corrections; or

x VD The offender chall comply with any crime-related prohibitions.

(VID  Other:

Office of Prosecuting Aftorney
APPENDIXF 930 Tacoma Avenue §. Room 946

‘Tacoma, Washington 98402-2171

Tetephone: (253) 798-7400
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IDENTIFICATION OF DEFENDANT

Date of Birth 03/11/85

(If no SID take fingerprint card for State Patrol)

FBINo.  351068AC2

PCNNo. 538731871
Alias npame, SIN, DOB:
Race:

[] Asien/Pacific
Islander

1] Native American

FINGERFRINTS *

S

Local ID No.  UNKNOWN
Other

ADRIAN CONTRERAS; ADRIAN CONTRERAS REBOLLAR; ADRIAN A,
CONTRERAS REBOLLER

Ethnicity: Sex:
0 Black/Africen- [X] Caucasian [X] Hispanic [X] Male
American
[] Cther: : ] Non- 1] Female
. Hispanic

m_”'xﬁfiﬂ‘f"%r fingers taken simultancously
(7
A FORN

K £ -.’75. " “3
I attest that I saw the same defendant who appeared in CW ?g%fﬁx hisﬁ’ . .fﬁgé‘l‘rprinta and
signature thereto. Clerk of the Court, Reputy Clerk, ' 2N¢ ﬁ@*‘bmed: Q «[4 '07
DEFENDANT'S SIGNATURE:
DEFENDANT’S ADDRES3:
JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney

(Felony) (6//2006) Page 10 of 10

930 Tacomg Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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APPENDIX C



CONTRERAS-REBOLLAR CONVICTION

TIMELINE/CALENDAR
2004 Conviction
Assault 3/DWSE
DATE TiIME RECEIVED CREDIT | PRESUMED | CONCLUSION | COMMENCEMENT
OF FOR Goop OF OF
CONVICTION TIME TIME SENTENCE COMMUNITY
SERVED SERVICE
7/15/04 3 mos reg (90 days) 91 days 30 days 12/10/2004 12/11/2004
6 mos flat (180 days)
12 mos comm. cust.
Total days:

90 — 30 days good time = 60 days +180 days flat time = 240 days

240 — 91 days credit for time served = 149 days total confinement




CALENDAR OF CONFINEMENT
149 DAYS BEGINNING 7/15/04 ENDING 12/10/04

April
SuMoTuWeThFrSa
123
4567 8910
1112 1314 151617
1819 2021 222324
2526 2728 2930

July
SuMoTuWeThFrSa
123
4567 8910
1112 1314 451617
1819 2021 222324
2526 2728 293031

October

SuMoTuWeThFrSa

12
3456 789
10111213 141516
1718 1920 212223
2425 2627 282930
31

2004

May

SuMoTuWeThFrSa

1
23 45 678
9 101112 131415
1617 1819 202122
2324 2526 272829
3031

August
SuMoTuWeThFrSa
12 34 567
8 9 1011 121314
1516 1718 192021
2223 2425 262728
2930 31

November
SuMoTuWeThFrSa
1 23 456
7 8 9 10 111213
14151617 181920
2122 2324 252627

2829 30

June
SuMoTuWeThFr Sa

12 345
67 89 101112
1314 1516 171819
2021 2223 242526
2728 2930

September
SuMoTuWeThFrSa
1 234
56 78 9 1011
1213 1415 161718
1920 2122 232425
2627 2829 30

December
SuMoTuWeThFr Sa
1 23 4
56 78 91044
1213 1415 161718
1920 2122 232425
2627 2829 3031

JULY 15,2004 — BEGAN SERVING SENTENCE
DECEMBER 10, 2004 — FINISHED SENTENCE
DECEMBER 11,2004 — BEGAN COMMUNITY CUSTODY



COMMUNITY SERVICE CALENDAR

December 2004
SuMoTuWeThFr Sa
1 234
56 78 9 104%
1213 1415 161718
1920 2122 232425
2627 2829 3031

March 2005
SuMoTuWeThFr Sa
12 345
6 7 89 101112
1314 1516 171819
2021 2223 242526
2728 2930 31

June 2005
SuMoTuWeThFr Sa
1 234
56 78 9 1011
1213 1415 161718
1920 2122 232425
2627 2829 30

September 2005
SuMoTuWeThFrSa
123
45 67 89 10
142 1314 1516847
18492021 222324
2526 2728 2930

December 2005
SuMoTuWeThFrSa
123
4567 8910
1112 1314 151617
1819 2021 222324
2526 2728 293034

January 2005

SuMoTuWeThFr Sa

1
23 45 678
9 101112 131415
1617 1819 202122
2324 2526 272829
3031

April 2005
SuMoTuWeThFr Sa
12
3456 789
1011 1213 141516
1718 1920 212223
2425 2627 282930

July 2005

SuMoTuWeThFr Sa

12
3456 789
1011 1213 141516
1718 1920 212223
2425 2627 282930
31

October 2005

SuMoTuWeThFrSa

1
2345 678
9 101112 131415
1617 1819 202122
2324 2526 272829
3031

February 2005
SuMoTuWeThFr Sa
12 345
67 89 101112
1314 1516 171819
2021 2223 242526
2728

May 2005
SuMoTuWeThFr Sa
12 34 567
8 9 1011121314
1516 1718 192021
22232425 262728
2930 31

August 2005
SuMoTuWeThFrSa
123 456
7 8 9 10 111213
1415 1617 181920
2122 2324 252627

2829 3031

November 2005

SuMoTuWeThFr Sa

12 345

6 7 89 101112

1314 1516 171819

2021 2223 242526
2728 2930

DECEMBER 11,2004 — BEGAN COMMUNITY CUSTODY

AUGUST 28,2005 — ENDED COMMUNITY CUSTODY [TOLLING] (TOTAL 261 DAYS CC)
AUGUST 28, 2005 THRU SEPTEMBER 18, 2005 — SERVED TIME ON FIREARM CHARGE
SEPTEMBER 19,2005 — BEGAN COMMUNITY CUSTODY AGAIN

DECEMBER 31, 2005 — ENDED 365 DAYS COMMUNITY CUSTODY



EXPLANATION OF TOLL PERIOD

2005 Conviction
UPOF 2
DATE TIME RECEIVED CREDIT | PRESUMED | CONCLUSION | COMMENCEMENT
OF PLEA & FOR Goobp OF OF
SENTENCE TIME TIME SENTENCE COMMUNITY
SERVED SERVICE
8/29/05 3 mos (90 days) 40 days 30 days 9/18/05 NONE
Total days:
90 — 30 days good time = 60 days
60 - 40 days credit for time served = 20 days total confinement
August 2005 September 2005
SuMoTuWeThFrSa SuMoTuWeThFrSa
123 4586 123

78 9 10111213
1415 1617 181920
2122 2324 252627

2829 3031

4567 8910
1112 1314 151617
1819 2021 222324
2526 2728 2930

August 29, 2005 — September 18, 2005 Community Custody Tolled




2006 CONVICTION
CHARGED WITH ASSAULT 1
DATE OF INCIDENT APRIL 12, 2006

December 2005
SuMoTuWeThFr Sa
123
4567 8910
1112 1314 151617
1819 2021 222324
2526 2728 293031

March 2006
SuMoTuWeThFrSa
1 234
56 78 9 1011
1213 1415 161718
19202122 232425
2627 2829 3031

January 2006
SuMoTuWeThFr Sa
12 34 567
8 9 1011 121314
1516 1718 192021
2223 2425 262728
2930 31

April 2006

SuMoTuWeThFr Sa

1
23 45678
9 101112131415
1617 1819 202122
2324 2526 272829
30

February 2006
SuMoTuWeThFrSa
1 234
56 78 9 1011
1213 1415 161718
1920 2122 232425
2627 28

December 31, 2005 — Finished Community Custody
April 12,2006 — Date of Incident of 2006 Conviction
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mits the lawyer to reveal such information to prevent
the commission of any crime.

[21] [Reserved.]

[22] [Reserved.]

[23] The exceptions to the general rule prohibiting
unauthorized disclosure of information relating to the
representation “should not be carelessly invoked.” In
re Boelter, 139 Wn.2d 81, 91, 985 P.2d 328 (1999). A
lawyer must make every effort practicable to avoid
unnecessary disclosure of information relating to a
representation, to limit disclosure to those having the
need to know it, and to obtain protective orders or
make other arrangements minimizing the risk of
avoidable disclosure.

[24] Washington has not adopted that portion of
Model Rule 1.6(b)(6) permitting a lawyer to reveal
information related to the representation to comply
with “other law.” Washington’s omission of this
phrase arises from a concern that it would authorize
the lawyer to decide whether a disclosure is required
by “other law,” even though the right to confidentiali-
ty and the right to waive confidentiality belong to the
client. The decision to waive confidentiality should
only be made by a fully informed client after consulta-
tion with the client’s lawyer or by a court of compe-
tent jurisdiction. Limiting the exception to compli-
ance with a court order protects the client’s interest in
maintaining confidentiality while insuring that any
determination about the legal necessity of revealing
confidential information will be made by a court. It
is the need for a judicial resolution of such issues that
necessitates the omission of “other law” from this
Rule.

Withdrawal

[25] After withdrawal the lawyer is required to
refrain from disclosing the client’s confidences, except
as otherwise permitted by Rules 1.6 or 1.9. A lawyer
is not prohibited from giving notice of the fact of
withdrawal by this Rule, Rule 1.8(b), or Rule 1.9(c).
If the lawyer’s services will be used by the client in
furthering a course of criminal or fraudulent conduct,
the lawyer must withdraw. See Rule 1.16(a)(1).
Upon withdrawal from the representation in such
circumstances, the lawyer may also disaffirm or
withdraw any opinion, document, affirmation, or the
like. If the client is an organization, the lawyer may
be in doubt about whether contemplated conduct will
actually be carried out by the organization. When a
lawyer requires guidance about compliance with this
Rule in connection with an organizational client, the
lawyer may proceed under the provisions of Rule 1.
13(b).

Other

[26] This Rule does not relieve a lawyer of his or
her obligations under Rule 5.4(b) of the Rules for
Enforcement of Lawyer Conduct.

[Comment adopted effective September 1, 2006.]

RULE 1.7 CONFLICT OF INTEREST:
CURRENT CLIENTS
(a) Except as provided in paragraph (b), a lawyer
shall not represent a client if the representation involves
a concurrent conflict of interest. A concurrent conflict
of interest exists if:
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(1) the representation of one client will be directly
adverse to another client; or

(2) there is a significant risk that the representation
of one or more clients will be materially limited by the
lawyer’s responsibilities to another client, a former
client or a third person or by a personal interest of the
lawyer.

(b) Notwithstanding the existence of a concurrent
conflict of interest under paragraph (a), a lawyer may
represent a client if:

(1) the lawyer reasonably believes that the lawyer will
be able to provide competent and diligent representa-
tion to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion
of a claim by one client against another client represent-
ed by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, con-
firmed in writing (following authorization from the
other client to make any required disclosures).
[Amended effective September 1, 1995; September 1, 2006.]

Comment
General Principles

[1] Loyalty and independent judgment are essen-
tial elements in the lawyer’s relationship to a client.
Concurrent conflicts of interest can arise from the
lawyer’s responsibilities to another client, a former
client or a third person or from the lawyer’s own
interests, For specific Rules regarding certain con-
current conflicts of interest, see Rule 1.8. For former
client conflicts of interest, see Rule 1.9. For conflicts
of interest involving prospective clients, see Rule
1.18. For definitions of “informed consent” and
“confirmed in writing,” see Rule 1.0(e) and (b).

[2] Resolution of a conflict of interest problem
under this Rule requires the lawyer to: 1) clearly
identify the client or clients; 2) determine whether a
conflict of interest exists; 3) decide whether the
representation may be undertaken despite the exis-
tence of a conflict, i.e., whether the conflict is
consentable; and 4) if so, consult with the clients
affected under paragraph (a) and obtain their in-
formed consent, confirmed in writing. The clients
affected under paragraph (a) include both of the
clients referred to in paragraph (a)(1) and the one or
more clients whose representation might be material-
ly limited under paragraph (a)(2).

[3] A conflict of interest may exist before represen-
tation is undertaken, in which event the representa-
tion must be declined, unless the lawyer obtains the
informed consent of each client under the conditions
of paragraph (b). To determine whether a conflict of
interest exists, a lawyer should adopt reasonable
procedures, appropriate for the size and type of firm
and practice, to determine in both litigation and non-
litigation matters the persons and issues involved.
See also Comment to Rule 5.1. Ignorance caused by
a failure to institute such procedures will not excuse a
lawyer’s violation of this Rule. As to whether a
client-lawyer relationship exists or, having once been
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established, is continuing, see Comment to Rule 1.3
and Scope.

[4] If a conflict arises after representation has been
undertaken, the lawyer ordinarily must withdraw
from the representation, unless the lawyer has ob-
tained the informed consent of the client under the
conditions of paragraph (b). See Rule 1.16. Where
more than one client is involved, whether the lawyer
may continue to represent any of the clients is
determined both by the lawyer’s ability to comply with
duties owed to the former client and by the lawyer’s
ability to represent adequately the remaining client or
clients, given the lawyer’s duties to the former client.
See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes
in corporate and other organizational affiliations or
the addition or realignment of parties in litigation,
might create conflicts in the midst of a representa-
tion, as when a company sued by the lawyer on behalf
of one client is bought by another client represented
by the lawyer in an unrelated matter. Depending on
the circumstances, the lawyer may have the option to
withdraw from one of the representations in order to
avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize
harm to the clients. See Rule 1.16. The lawyer must
continue to protect the confidences of the client from
whose representation the lawyer has withdrawn. See
Rule 1.9(c).

See also Washington Comment [36].

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertak-
ing representation directly adverse to that client
without that client’s informed consent. Thus, absent
consent, a lawyer may not act as an advocate in one
matter against a person the lawyer represents in some
other matter, even when the matters are wholly
unrelated. The client as to whom the representation
is directly adverse is likely to feel betrayed, and the
resulting damage to the client-lawyer relationship is
likely to impair the lawyer’s ability to represent the
client effectively. In addition, the client on whose
behalf the adverse representation is undertaken rea-
sonably may fear that the lawyer will pursue that
client’s case less effectively out of deference to the
other client, i.e., that the representation may be
materially limited by the lawyer’s interest in retaining
the current client. Similarly, a directly adverse
conflict may arise when a lawyer is required to cross-
examine a client who appears as a witness in a lawsuit
involving another client, as when the testimony will be
damaging to the client who is represented in the
lawsuit. On the other hand, simultaneous represen-
tation in unrelated matters of clients whose interests
are only economically adverse, such as representation
of competing economic enterprises in unrelated liti-
gation, does not ordinarily constitute a conflict of
interest and thus may not require consent of the
respective clients.

[7] Directly adverse conflicts can also arise in
transactional matters. For example, if a lawyer is
asked to represent the seller of a business in negotia-
tions with a buyer represented by the lawyer, not in
the same transaction but in another, unrelated mat-
ter, the lawyer could not undertake the representa-
tion without the informed consent of each client.
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Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a
conflict of interest exists if there is a significant risk
that a lawyer’s ability to consider, recommend or
carry out an appropriate course of action for the
client will be materially limited as a result of the
lawyer’s other responsibilities or interests. For exam-
ple, a lawyer asked to represent several individuals
seeking to form a joint venture is likely to be
materially limited in the lawyer’s ability to recom-
mend or advocate all possible positions that each
might take because of the lawyer’s duty of loyalty to
the others. The conflict in effect forecloses alterna-
tives that would otherwise be available to the client.
The mere possibility of subsequent harm does not
itself require disclosure and consent. The critical
questions are the likelihood that a difference in
interests will eventuate and, if it does, whether it will
materially interfere with the lawyer’s independent
professional judgment in considering alternatives or
foreclose courses of action that reasonably should be
pursued on behalf of the client.

See also Washington Comment [37].

Lawyer’s Responsibilities to Former Clients and Other
Third Persons

[9] In addition to conflicts with other current
clients, a lawyer’s duties of loyalty and independence
may be materially limited by responsibilities to former
clients under Rule 1.9 or by the lawyer’s responsibili-
ties to other persons, such as fiduciary duties arising
from a lawyer’s service as a trustee, executor or
corporate director.

Personal Interest Conflicts

[10] The lawyer’s own interests should not be
permitted to have an adverse effect on representation
of a client. For example, if the probity of a lawyer’s
own conduct in a transaction is in serious question, it
may be difficult or impossible for the lawyer to give a
client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an
opponent of the lawyer’s client, or with a law firm
representing the opponent, such discussions could
materially limit the lawyer’s representation of the
client. In addition, a lawyer may not allow related
business interests to affect representation, for exam-
ple, by referring clients to an enterprise in which the
lawyer has an undisclosed financial interest. See
Rule 1.8 for specific Rules pertaining to a number of
personal interest conflicts, including business transac-
tions with clients. See also Rule 1.10 (personal
interest conflicts under Rule 1.7 ordinarily are not
imputed to other lawyers in a law firm).

[11] [Washington revision] When lawyers repre-
senting different clients in the same matter or in
substantially related matters are related as parent,
child, sibling, or spouse, or if the lawyers have some
other close familial relationship or if the lawyers are
in a personal intimate relationship with one another,
there may be a significant risk that client confidences
will be revealed and that the lawyer’s family or other
familial or intimate relationship will interfere with
both loyalty and independent professional judgment.
See Rule 1.8(1). As a result, each client is entitled to
know of the existence and implications of the rela-
tionship between the lawyers before the lawyer agrees
to undertake the representation. Thus, a lawyer so

RPC 1.7
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related to another lawyer ordinarily may not repre-
sent a client in a matter where that lawyer is
representing another party, unless each client gives
informed consent. The disqualification arising from
such relationships is personal and ordinarily is not
imputed to members of firms with whom the lawyers
are associated. See Rules 1.8(k) and 1.10.

[12] [Reserved.]
Interest of Person Paying for a Lawyer's Service

[13] A lawyer may be paid from a source other
than the client, including a co-client, if the client is
informed of that fact and consents and the arrange-
ment does not compromise the lawyer’s duty of
loyalty or independent judgment to the client. See
Rule 1.8(f). If acceptance of the payment from any
other source presents a significant risk that the
lawyer’s representation of the client will be materially
limited by the lawyer’s own interest in accommodat-
ing the person paying the lawyer’s fee or by the
lawyer’s responsibilities to a payer who is also a co-
client, then the lawyer must comply with the require-
ments of paragraph (b) before accepting the repre-
sentation, including determining whether the conflict
is consentable and, if so, that the client has adequate
information about the material risks of the represen-
tation.

Prohibited Representations

[14] Ordinarily, clients may consent to representa-
tion notwithstanding a conflict. However, as indicat-
ed in paragraph (b), some conflicts are nonconsenta-
ble, meaning that the lawyer involved cannot properly
ask for such agreement or provide representation on
the basis of the client’s consent. When the lawyer is
representing more than one client, the question of
consentability must be resolved as to each client.

[15] Consentability is typically determined by con-
sidering whether the interests of the clients will be
adequately protected if the clients are permitted to
give their informed consent to representation bur-
dened by a conflict of interest. Thus, under para-
graph (b)(1), representation is prohibited if in the
circumstances the lawyer cannot reasonably conclude
that the lawyer will be able to provide competent and
diligent representation.

See Rule 1.1 (Competence) and Rule 1.3 (Dili-
gence).

[16] [Washington revision] Paragraph (b)(2) de-
scribes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For
example, in some states substantive law provides that
the same lawyer may not represent more than one
defendant in a capital case, even with the consent of
the clients, and under federal criminal statutes certain
representations by a former government lawyer are
prohibited, despite the informed consent of the
former client. In addition, decisional law in some
states other than Washington limits the ability of a
governmental client, such as a municipality, to con-
sent to a conflict of interest. See Washington
Comment [38].

[17] Paragraph (b)(3) describes conflicts that are
nonconsentable because of the institutional interest in
vigorous development of each client’s position when
the clients are aligned directly against each other in
the same litigation or other proceeding before a
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tribunal. Whether clients are aligned directly against
each other within the meaning of this paragraph
requires examination of the context of the proceed-
ing. Although this paragraph does not preclude a
lawyer’s multiple representation of adverse parties to
a mediation (because mediation is not a proceeding
before a “tribunal” under Rule 1.0(m)), such repre-
sentation may be precluded by paragraph (b)(1).
See also Washington Comment [38].
Informed Consent

[18] Informed consent requires that each affected
client be aware of the relevant circumstances and of
the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of
that client. See Rule 1.0(e) (informed consent).
The information required depends on the nature of
the conflict and the nature of the risks involved.
When representation of multiple clients in a single
matter is undertaken, the information must include
the implications of the common representation, in-
cluding possible effects on loyalty, confidentiality and
the attorney-client privilege and the advantages and
risks involved. See Comments [30] and [31] (effect of
common representation on confidentiality).

[19] Under some circumstances it may be impossi-
ble to make the disclosure necessary to obtain
consent. For example, when the lawyer represents
different clients in related matters and one of the
clients refuses to consent to the disclosure necessary
to permit the other client to make an informed
decision, the Jawyer cannot properly ask the latter to
consent. In some cases the alternative to common
representation can be that each party may have to
obtain separate representation with the possibility of
incurring additional costs. These costs, along with
the benefits of securing separate representation, are
factors that may be considered by the affected client
in determining whether common representation is in
the client’s interests.

See also Washington Comment [39].
Consent Confirmed in Writing

{20] Paragraph (b) requires the lawyer to obtain
the informed consent of the client, confirmed in
writing. Such a writing may consist of a document
executed by the client or one that the lawyer promptly
records and transmits to the client following an oral
consent. See Rule 1.0(b). See also Rule 1.0(n)
(writing includes electronic transmission). If it is not
feasible to obtain or transmit the writing at the time
the client gives informed consent, then the lawyer
must obtain or transmit it within a reasonable time
thereafter. See Rule 1.0(b). The requirement of a
writing does not supplant the need in most cases for
the lawyer to talk with the client, to explain the risks
and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably
available alternatives, and to afford the client a
reasonable opportunity to consider the risks and

alternatives and to raise questions and concems. .
Rather, the writing is required in order to impress |
upon clients the seriousness of the decision the client
is being asked to make and to avoid disputes or
ambiguities that might later occur in the absence of a

writing.
Revoking Consent
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{21] A client who has given consent to a conflict
may revoke the consent and, like any other client,
may terminate the lawyer’s representation at any
time. Whether revoking consent to the client’s own
representation precludes the lawyer from continuing
to represent other clients depends on the circum-
stances, including the nature of the conflict, whether
the client revoked consent because of a materjal
change in circumstances, the reasonable expectations
of the other client and whether material detriment to
the other clients or the lawyer would result.

Consent to Future Conflict

[22] [Reserved.]
Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of
opposing parties in the same litigation, regardiess of
the clients’ consent. On the other hand, simulta-
neous representation of parties whose interests in
litigation may conflict, such as coplaintiffs or codefen-
dants, is governed by paragraph (a)(2). A conflict
may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in
relation to an opposing party or the fact that there are
substantially different possibilities of settlement of
the claims or liabilities in question. Such conflicts
can arise in criminal cases as well as civil. The
potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that
ordinarily a lawyer should decline to represent more
than one codefendant. On the other hand, common
representation of persons having similar interests in
civil litigation is proper if the requirements of para-
graph (b) are met.

{24] Ordinarily a lawyer may take inconsistent
Jegal positions in different tribunals at different times
on behalf of different clients. The mere fact that
advocating a legal position on behalf of one client
might create precedent adverse to the interests of a
client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A
conflict of interest exists, however, if there is a
significant risk that a lawyer’s action on behalf of one

client will materially limit the lawyer’s effectiveness in -

representing another client in a different case; for
example, when a decision favoring one client will
create a precedent likely to seriously weaken the
position taken on behalf of the other client. Factors
relevant in determining whether the clients need to
be advised of the risk include; where the cases are
pending, whether the issue is substantive or procedur-
al, the temporal relationship between the matters, the
significance of the issue to the immediate and long-
term interests of the clients involved and the clients’
reasonable expectations in retaining the lawyer. If
there is significant risk of material limitation, then
absent informed consent of the affected clients, the
lawyer must refuse one of the representations or
withdraw from one or both matters.

[25] When a lawyer represents or seeks to repre-
sent a class of plaintiffs or defendants in a class-action
lawsuit, unnamed members of the class are ordinarily
not considered to be clients of the lawyer for pur-
poses of applying paragraph (a)(1) of this Rule.
Thus, the lawyer does not typically need to get the
consent of such a person before representing a client
suing the person in an unrelated matter. Similarly, a
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lawyer seeking to represent an opponent in a class
action does not typically need the consent of an
unnamed member of the class whom the lawyer
represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1)
and (a)(2) arise in contexts other than litigation. For
a discussion of directly adverse conflicts in transac-
tional matters, see Comment [7]. Relevant factors in
determining whether there is significant potential for
material limitation include the duration and intimacy
of the lawyer’s relationship with the client or clients
involved, the functions being performed by the law-
yer, the likelihood that disagreements will arise and
the likely prejudice to the client from the conflict.
The question is often one of proximity and degree.
See Comment [8].

[27] For example, conflict questions may arise in
estate planning and estate administration. A lawyer
may be called upon to prepare wills for several family
members, such as husband and wife, and, depending
upon the circumstances, a conflict of interest may be
present. In estate administration the identity of the
client may be unclear under the law of a particular
jurisdiction. Under one view, the client is the
fiduciary; under another view the client is the estate
or trust, including its beneficiaries. In order to
comply with conflict of interest rules, the lawyer
should make clear the lawyer’s relationship to the
parties involved.

[28] Whether a conflict is consentable depends on
the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each oth-
er, but common representation is permissible where
the clients are generally aligned in interest even
though there is some difference in interest among
them. Thus, a lawyer may seek to establish or adjust
a relationship between clients on an amicable and
mutually advantageous basis; for example, in helping
to organize a business in which two or more clients
are entrepreneurs, working out the financial reorgani-
zation of an enterprise in which two or more clients
have an interest or arranging a property distribution
in settlement of an estate. The lawyer seeks to
resolve potentially adverse interests by developing the
parties’ mutual interests. Otherwise, each party
might have to obtain separate representation, with
the possibility of incurring additional cost, complica-
tion or even litigation. Given these and other
relevant factors, the clients may prefer that the lawyer
act for all of them.

See also Washington Comment [40].

Special Considerations in Common Representation

[29] In considering whether to represent multiple
clients in the same matter, a lawyer should be mindful
that if the common representation fails because the
potentially adverse interests cannot be reconciled, the
result can be additional cost, embarrassment and
recrimination. Ordinarily, the lawyer will be forced
to withdraw from representing all of the clients if the
common representation fails. In some situations, the
risk of failure is so great that multiple representation
is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where
contentious litigation or negotiations between them
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are imminent or contemplated. Moreover, because
the lawyer is required to be impartial between
commonly represented clients, representation of mul-
tiple clients is improper when it is unlikely that
impartiality can be maintained. Generally, if the
relationship between the parties has already assumed
antagonism, the possibility that the clients’ interests
can be adequately served by common representation
is not very good. Other relevant factors are whether
the lawyer subsequently will represent both parties on
a continuing basis and whether the situation involves
creating or terminating a relationship between the
parties.

[30] A particularly important factor in determining
the appropriateness of common representation is the
effect on client-lawyer confidentiality and the attor-
ney-client privilege. With regard to the attorney-
client privilege, the prevailing rule is that, as between
commonly represented clients, the privilege does not
attach. Hence, it must be assumed that if litigation
eventuates between the clients, the privilege will not
protect any such communications, and the clients
should be so advised.

[31] As to the duty of confidentiality, continued
common representation will almost certainly be inad-
equate if one client asks the lawyer not to disclose to
the other client information relevant to the common
representation. This is so because the lawyer has an
equal duty of loyalty to each client, and each client
has the right to be informed of anything bearing on

' the representation that might affect that client’s
interests and the right to expect that the lawyer wiil
use that information to that client’s benefit. See
Rule 1.4. The lawyer should, at the outset of the
common representation and as part of the process of
obtaining each client’s informed consent, advise each
client that information will be shared and that the
lawyer will have to withdraw if one client decides that
some matter material to the representation should be
kept from the other. In limited circumstances, it may
be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after
being properly informed, that the lawyer will keep
certain information confidential. For exampie, the
lawyer may reasonably conclude that failure to dis-
close one client’s trade secrets to another client will
not adversely affect representation involving a joint
venture between the clients and agree to keep that
information confidential with the informed consent of
both clients.

{32] When seeking to establish or adjust a relation-
ship between clients, the lawyer should make clear
that the lawyer’s role is not that of partisanship
normally expected in other circumstances and, thus,
that the clients may be required to assume greater
responsibility for decisions than when each client is
separately represented. Any limitations on the scope
of the representation made necessary as a result of
the common representation should be fully explained
to the clients at the outset of the representation. See
Rule 1.2(c).

[33] Subject to the above limitations, each client in
the common representation has the right to loyal and
diligent representation and the protection of Rule 1.9
concerning the obligations to a former client. The
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client also has the right to discharge the lawyer as
stated in Rule 1.16.

See also Washington Comment [41].
Organizational Clients

[34] A lawyer who represents a corporation or
other organization does not, by virtue of that repre-
sentation, necessarily represent any constituent or
affiliated organization, such as a parent or subsidiary.
See Rule 1.13(a). Thus, the lawyer for an organiza-
tion is not barred from accepting representation
adverse to an affiliate in an unrelated matter, unless
the circumstances are such that the affiliate should
also be considered a client of the lawyer, there is an
understanding between the lawyer and the organiza-
tional client that the lawyer will avoid representation
adverse to the client’s affiliates, or the lawyer’s
obligations to either the organizational client or the
new client are likely to limit materially the lawyer’s
representation of the other client.

[35] A lawyer for a corporation or other organiza-
tion who is also a member of its board of directors
should determine whether the responsibilities of the
two roles may conflict. The lawyer may be called on
to advise the corporation in matters involving actions
of the directors. Consideration should be given to
the frequency with which such situations may arise,
the potential intensity of the conflict, the effect of the
lawyer’s resignation from the board and the possibili-
ty of the corporation’s obtaining legal advice from
another lawyer in such situations. If there is material
risk that the dual role will compromise the lawyer’s
independence of professional judgment, the lawyer
should not serve as a director or should cease to act
as the corporation’s lawyer when conflicts of interest
arise. The lawyer should advise the other members
of the board that in some circumstances matters
discussed at board meetings while the lawyer is
present in the capacity of director might not be
protected by the attorney-client privilege and that
conflict of interest considerations might require the
lawyer’s recusal as a director or might require the
lawyer and the lawyer’s firm to decline representation
of the corporation in a matter.

Additional Washington Comments (36—41)
General Principles

[36] Notwithstanding Comment [3], lawyers pro-
viding short-term limited legal services to a client
under the auspices of a program sponsored by a
nonprofit organization or court are not normally
required to systematically screen for conflicts of
interest before undertaking a representation. See
Comment [1} to Rule 6.5. See Rule 1.2(c) for
requirements applicable to the provision of limited
legal services.

Identifying Conflicts of Interest: Material Limitation

[37] Use of the term “significant risk” in paragraph
(a)(2) is not intended to be a substantive change or
diminishment in the standard required under former
Washington RPC 1.7(b), i.e., that “the representation
of the client may be materially limited by the lawyer’s
responsibilities to another client or to a third person,
or by the lawyer’s own interests.”

Prohibited Representations

A
i
{
i
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[38] In Washington, a governmental client is not
prohibited from properly consenting to a representa-
tional conflict of interest.

Informed Consent

[39] Paragraph (b)(4) of the Rule differs slightly
from the Model Rule in that it expressly requires
authorization from the other client before any re-
quired disclosure of information relating to that client
can be made. Authorization to make a disclosure of
information relating to the representation requires
the client’s informed consent. See Rule 1.6(a).
Nonlitigation Conflicts

{40] Under Washington case law, in estate admin-
istration matters the client is the personal representa-
tive of the estate.

Special Considerations in Common Representation

[41] Various legal provisions, including constitu-
tional, statutory and common law, may define the
duties of government lawyers in representing public
officers, employees, and agencies and should be
considered in evaluating the nature and propriety of
common representation.

[Comment adopted effective September 1, 2006.]

RULE 1.8 CONFLICT OF INTEREST:
CURRENT CLIENTS: SPECIFIC
RULES

(a) A lawyer shall not enter into a business transac-
tion with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest adverse
to a client unless:

(1) the transaction and terms on which the lawyer
acquires the interest are fair and reasonable to the
client and are fully disclosed and transmitted in writing
in a manner that can be reasonably understood by the
client;

(2) the client is advised in writing of the desirability
of seeking and is given a reasonable opportunity to seek
the advice of independent legal counsel on the transac-
tion; and

(3) the client gives informed consent, in a writing
signed by the client, to the essential terms of the
transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client
in the transaction.

(b) A lawyer shall not use information relating to
representation of a client to the disadvantage of the
client unless the client gives informed consent, except as
permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from
a client, including a testamentary gift, or prepare on
behalf of a client an instrument giving the lawyer or a
person related to the lawyer any substantial gift unless
the lawyer or other recipient of the gift is related to the
client. For purposes of this paragraph, related persons
include a spouse, child, grandchild, parent, grandparent
or other relative or individual with whom the lawyer or
the client maintains a close, familial relationship.
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(d) Prior to the conclusion of representation of a
client, a lawyer shall not make or negotiate an agree-
ment giving the lawyer literary or media rights to a
portrayal or account based in substantial part on
information relating to the representation.

(e) A lawyer shall not, while representing a client in
connection with contemplated or pending litigation,
advance or guarantee financial assistance to a client,
except that:

(1) a lawyer may advance or guarantee the expenses
of litigation, including court costs, expenses of investiga-
tion, expenses of medical examination, and costs of
obtaining and presenting evidence, provided the client
remains ultimately liable for such expenses; and

(2) in matters maintained as class actions only,
repayment of expenses of litigation may be contingent
on the outcome of the matter.

(f) A lawyer shall not accept compensation for repre-
senting a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s inde-
pendence of professional judgment or with the client-
lawyer relationship; and

(3) information relating to representation of a client
is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients
shall not participate in making an aggregate settlement
of the claims of or against the clients, or in a criminal
case an aggregated agreement as to guilty or nolo
contendere pleas, unless each client gives informed
consent, confirmed in writing. The lawyer’s disclosure
shall include the existence and nature of all the claims
or pleas involved and of the participation of each person
in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice unless
permitted by law and the client is independently repre-
sented in making the agreement; or

(2) settle a claim or potential claim for such liability
with an unrepresented client or former client unless that
person is advised in writing of the desirability of seeking
and is given a reasonable opportunity to seek the advice
of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in
the cause of action or subject matter of litigation the
lawyer is conducting for a client, except that the lawyer
may:

(1) acquire a lien authorized by law to secure the
lawyer’s fee or expenses; and

(2) contract with a client for a reasonable contingent
fee in a civil case.

() A lawyer shall not:

(1) have sexual relations with a current client of the
lawyer unless a consensual sexual relationship existed
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[20] Under paragraph (k), a prohibition on con-
duct by an individual lawyer in paragraphs (a)
through (i) also applies to all lawyers associated in a
firm with the personally prohibited lawyer. For
example, one lawyer in a firm may not enter into a
business transaction with a client of another member
of the firm without complying with paragraph (a),

" even if the first lawyer is not personally involved in
the representation of the client. The prohibition set
forth in paragraph (j) is personal and is not applied to
associated lawyers.

Additional Washington Comments (21-29)
Financial Assistance

[21] Paragraph (e) of Washington’s Rule differs
from the Model Rule. Paragraph (e) is based on
former Washington RPC 1.8(e). The minor structur-
al modifications to the general prohibition on provid-
ing financial assistance to a client do not represent a
change in Washington law, and paragraph (e) is
intended to preserve prior interpretations of the Rule
and prior Washington practice.

Client-Lawyer Sexual Relationships

[22] Paragraph (j)(2) of Washington’s Rule, which
prohibits sexual relationships with a representative of
an organizational client, differs from the Model Rule.
Comment [19] to Model Rule 1.8 was revised to be
consistent with the Washington Rule.

[23] Paragraph (j)(3) of the Rule specifies that the
prohibition applies with equal force to any lawyer
who assists in the representation of the client, but the
prohibition expressly does not apply to other mem-
bers of a firm who have not assisted in the representa-
tion.

Personal Relationships

[24] Model Rule 1.8 does not contain a provision
equivalent to paragraph (1) of Washington’s Rule.
Paragraph (1) prohibits representations based on a
lawyer’s personal conflict arising from his or her
relationship with another lawyer. Paragraph (1) is a
: revised version of former Washington RPC 1.8(i).
- See also Comment [11] to Rule 1.7.

Indigent Defense Contracts

[25] Model Rule 1.8 does not contain a provision
equivalent to paragraph (m) of Washington’s Rule.
Paragraph (m) specifies that it is a conflict of interest
for a lawyer to enter into or accept compensation

* under an indigent defense contract that does not
provide for the payment of funds, outside of the
contract, to compensate conflict counsel for fees and
expenses.

[26] Where there is a right to a lawyer in court
proceedings, the right extends to those who are
financially unable to obtain one. This right is affect-
ed in some Washington counties and municipalities
through indigent defense contracts, ie., contracts
entered into between lawyers or law firms willing to
provide defense services to those financially unable to
- obtain them and the governmental entities obliged to
pay for those services. When a lawyer or law firm
- providing indigent defense services determines that a
disqualifying conflict of interest precludes representa-
tion of a particular client, the lawyer or law firm must
withdraw and substitute counsel must be obtained for
the client. See Rule 1.16. In these circumstances,
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substitute counsel is typically known as “conflict
counsel.”

[27] An indigent defense contract by which the
contracting lawyer or law firm assumes the obligation
to pay conflict counsel from the proceeds of the
contract, without further payment from the govern-
mental entity, creates an acute financial disincentive
for the lawyer either to investigate or declare the
existence of actual or potential conflicts of interest
requiring the employment of conflict counsel. For
this reason, such contracts involve an inherent con-
flict between the interests of the client and the
personal interests of the lawyer. These dangers
warrant a prohibition on making such an agreement
or accepting compensation for the delivery of indi-
gent defense services from a lawyer that has done so.
See WSBA Informal Ethics Opinion No. 1647 (con-
flict of interest issues under RPC 1.7 and 1.9 exist in
requiring public defender office to recognize a con-
flict and hire outside counsel out of its budget); ABA
Standards for Criminal Justice, Std. 5-3.3(b)(vii) (3d
ed. 1992) (elements of a contract for defense services
should include “a policy for conflict of interest cases
and the provision of funds outside of the contract to
compensate conflict counsel for fees and expenses”);
People v. Barboza, 29 Cal.3d 375, 173 Cal. Rptr. 458,
627 P.2d 188 (Cal. 1981) (structuring public defense
contract so that more money is available for opera-
tion of office if fewer outside attorneys are engaged
creates “inherent and irreconcilable conflicts of inter-
est”).

[28] Similar conflict-of-interest considerations ap-
ply when indigent defense contracts require the
contracting lawyer or law firm to pay for the costs and
expenses of investigation and expert services from the
general proceeds of the contract. Paragraph
(m)(1)(ii) prohibits agreements that do not provide
that such services are to be funded separately from
the amounts designated as compensation to the
contracting lawyer or law firm.

[29] Because indigent defense contracts involve
accepting compensation for legal services from a
third-party payer, the lawyer must also conform to the
requirements of paragraph (f). See also Comments
[11]-]12].

[Comment adopted effective September 1, 2006;
amended effective April 24, 2007; September 1,
2008.]

RULE 1.9 DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in
a matter shall not thereafter represent another person
in the same or a substantially related matter in which
that person’s interests are materially adverse to the
interests of the former client unless the former client
gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person
in the same or a substantially related matter in which a
firm with which the lawyer formerly was associated had
previously represented a client

(1) whose interests are materially adverse to that
person; and

(2) about whom the lawyer had acquired information
protected by Rules 1. 6 and 1.9(c) that is material to the
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matter; unless the former client gives informed consent,
confirmed in writing.

(¢) A lawyer who has formerly represented a client in
a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafter:

(1) use information relating to the representation to
the disadvantage of the former client except as these
Rules would permit or require with respect to a client,
or when the information has become generally known;
or

(2) reveal information relating to the representation
except as these Rules would permit or require with
respect to a client.

[Amended effective September 1, 2006.]

Comment

{1] After termination of a client-lawyer relation-
ship, a lawyer has certain continuing duties with
respect to confidentiality and conflicts of interest and
thus may not represent another client except in
conformity with this Rule. Under this Rule, for
example, a lawyer could not properly seek to rescind
on behalf of a new client a contract drafted on behalf
of the former client. So also a lawyer who has
prosecuted an accused person could not properly
represent the accused in a subsequent civil action
against the government concerning the same transac-
tion. Nor could a lawyer who has represented
multiple clients in a matter represent one of the
clients against the others in the same or a substantial-
ly related matter after a dispute arose among the
clients in that matter, unless all affected clients give
informed consent. See Comment [9]. Current and
former government lawyers must comply with this
Rule to the extent required by Rule 1.11.

{2] The scope of a “matter” for purposes of this
Rule depends on the facts of a particular situation or
transaction. The lawyer’s involvement in a matter
can also be a question of degree. When a lawyer has
been directly involved in a specific transaction, subse-
quent representation of other clients with materially
adverse interests in that transaction clearly is prohib-
ited. On the other hand, a lawyer who recurrently
handled a type of problem for a former client is not
precluded from later representing another client in a
factually distinct problem of that type even though
the subsequent representation involves a position
adverse to the prior client. Similar considerations
can apply to the reassignment of military lawyers
between defense and prosecution functions within the
same military jurisdictions. The underlying question
is whether the lawyer was so involved in the matter
that the subsequent representation can be justly
regarded as a changing of sides in the matter in
question.

{3] Matters are “substantially related” for purposes
of this Rule if they involve the same transaction or
legal dispute or if there otherwise is a substantial risk
that confidential factual information as would nor-
mally have been obtained in the prior representation
would materially advance the client’s position in the
subsequent matter. For example, a lawyer who has
represented a businessperson and learned extensive
private financial information about that person may
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not then represent that person’s spouse in seeking a
divorce. Similarly, a lawyer who has previously
represented a client in securing environmental per-
mits to build a shopping center would be precluded
from representing neighbors seeking to oppose rezon-
ing of the property on the basis of environmental
considerations; however, the lawyer would not be
precluded, on the grounds of substantial relationship,
from defending a tenant of the completed shopping
center in resisting eviction for nonpayment of rent.
Information that has been disclosed to the public or
to other parties adverse to the former client ordinarily
will not be disqualifying. Information acquired in a
prior representation may have been rendered obso-
lete by the passage of time, a circumstance that may
be relevant in determining whether two representa-
tions are substantially related. In the case of an
organizational client, general knowledge of the
client’s policies and practices ordinarily will not
preclude a subsequent representation; on the other
hand, knowledge of specific facts gained in a prior
representation that are relevant to the matter in
question ordinarily will preclude such a representa-
tion. A former client is not required to reveal the
confidential information learned by the lawyer in
order to establish a substantial risk that the lawyer
has confidential information to use in the subsequent
matter. A conclusion about the possession of such
information may be based on the nature of the
services the lawyer provided the former client and
information that would in ordinary practice be
learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a
firm but then end their association, the question of
whether a lawyer should undertake representation is
more complicated. There are several competing
considerations. First, the client previously represent-
ed by the former firm must be reasonably assured that
the principle of loyalty to the client is not compro-
mised. Second, the rule should not be so broadly
cast as to preclude other persons from having reason-
able choice of legal counsel. Third, the rule should
not unreasonably hamper lawyers from forming new
associations and taking on new clients after having
left a previous association. In this connection, it
should be recognized that today many lawyers prac-
tice in firms, that many lawyers to some degree limit
their practice to one field or another, and that many
move from one association to another several times in
their careers. - If the concept of imputation were
applied with unqualified rigor, the result would be
radical curtailment of the opportunity of lawyers to
move from one practice setting to another and of the
opportunity of clients to change counsel.

[5] [Washington revision] Paragraph (b) operates
to disqualify the lawyer only when the lawyer involved
has actual knowledge of information protected by
Rules 1.6 and 1.9(c). Thus, if a lawyer while with one
firm acquired no knowledge or information relating
to a particular client of the firm, and that lawyer later
joined another firm, neither the lawyer individually
nor the second firm is disqualified from representing
another client in the same or a related matter even
though the interests of the two clients conflict. See
Rule 1.10(e) and (b) for the restrictions on a firm
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when a lawyer initiates an association with the firm or
has terminated an association with the firm.

[6] Application of paragraph (b) depends on a
situation’s particular facts, aided by inferences, de-
ductions or working presumptions that reasonably
may be made about the way in which lawyers work
together. A lawyer may have general access to files
of all clients of a law firm and may regularly
participate in discussions of their affairs; it should be
inferred that such a lawyer in fact is privy to all
information about all the firm's clients. In contrast,
another lawyer may have access to the files of only a
limited number of clients and participate in discus-
sions of the affairs of no other clients; in the absence
of information to the contrary, it should be inferred
that such a lawyer in fact is privy to information about
the clients actually served but not those of other
clients. In such an inquiry, the burden of proof
should rest upon the firm whose disqualification is

L sought.

' [7] Independent of the question of disqualification
of a firm, a lawyer changing professional association
has a continuing duty to preserve confidentiality of
information about a client formerly represented. See
L Rules 1.6 and 1.9(c).

[8) Paragraph (c) provides that information ac-
quired by the lawyer in the course of representing a
client may not subsequently be used or revealed by
the lawyer to the disadvantage of the client. Howev-
er, the fact that a lawyer has once served a client does
not preclude the lawyer from using generally known
information about that client when later representing
another client.

[9] [Washington revision] The provisions of this
Rule are for the protection of former clients and can
be waived if the client gives informed consent, which
consent must be confirmed in writing under para-
graphs (a) and (b). See Rule 1.0(e). With regard to
disqualification of a firm with which a lawyer is or was
formerly associated, see Rule 1.10.

[Comment adopted effective September 1. 2006.]

i RULE 1.10 IMPUTATION OF CONFLICTS
t.- OF INTEREST: GENERAL RULE

i (a) Except as provided in paragraph (e), while law-
grs are associated in a firm, none of them shall

wingly represent a client when any one of them
@acticing alone would be prohibited from doing so by
mles 1.7 or 1.9, unless the prohibition is based on a
sonal interest of the prohibited lawyer and does not
psent a significant risk of materially limiting the
presentation of the client by the remaining lawyers in

When a lawyer has terminated an association
h a firm, the firm is not prohibited from thereafter

esenting a person with interests materially adverse
se of a client represented by the formerly associat-
er and not currently represented by the firm,

) the matter is the same or substantially related to
fin which the formerly associated lawyer represented
pient; and

(2) any lawyer remaining in the firm has information
protected by Rules 1.6 and 1.9(c) that is material to the
matter.

(c) A disqualification prescribed by this rule may be
waived by the affected client under the conditions stated
in Rule 1.7.

(d) The disqualification of lawyers associated in a
firm with former or current government lawyers is
governed by Rule 1.11.

(e) When a lawyer becomes associated with a firm,
no other lawyer in the firm shall knowingly represent a
person in a matter in which that lawyer is disqualified
under Rule 1.9 unless:

(1) the personally disqualified lawyer is screened by
effective means from participation in the matter and is
apportioned no part of the fee therefrom;

(2) the former client of the personally disqualified
lawyer receives notice of the conflict and the screening
mechanism used to prohibit dissemination of informa-
tion relating to the former representation;

(3) the firm is able to demonstrate by convincing
evidence that no material information relating to the
former representation was transmitted by the personally
disqualified lawyer before implementation of the
screening mechanism and notice to the former client.

Any presumption that information protected by Rules
1.6 and 1.9(c) has been or will be transmitted may be
rebutted if the personally disqualified lawyer serves on
his or her former law firm and former client an affidavit
attesting that the personally disqualified lawyer will not
participate in the matter and will not discuss the matter
or the representation with any other lawyer or employee
of his or her current law firm, and attesting that during
the period of the lawyer’s personal disqualification
those lawyers or employees who do participate in the
matter will be apprised that the personally disqualified
lawyer is screened from participating in or discussing
the matter. Such affidavit shall describe the procedures
being used effectively to screen the personally disquali-
fied lawyer. Upon request of the former client, such
affidavit shall be updated periodically to show actual
compliance with the screening procedures. The law
firm, the personally disqualified lawyer, or the former
client may seek judicial review in a court of general
jurisdiction of the screening mechanism used, or may
seek court supervision to ensure that implementation of
the screening procedures has occurred and that effec-
tive actual compliance has been achieved.
[Amended effective September 1, 1992; September 1, 2006.]

Comment
Definition of “Firm"

[1] For purposes of the Rules of Professional
Conduct, the term “firm” denotes lawyers in a law
partnership, professional corporation, sole propri-
etorship or other association authorized to practice
law; or lawyers employed in a legal services organiza-
tion or the legal department of a corporation or other
organization. See Rule 1.0(c). Whether two or



