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l. ASSIGNMENTS OF ERROR
The ftrial court erred when it denied Appellant's CrR 3.6
motion to suppress.
The trial court erred when it concluded that the police
officers “manifested” an intent to arrest Appellant when they
first contacted and detained Appellant.
The trial court erred when it concluded that Appellant was
“arrested” when he was first contacted and detained by
police officers, and that a subsequent search of Appellant’s
bag was therefore a valid search incident to arrest.
L. ISSUES PERTAINING TO THE ASSIGNMENTS OF ERROR
Did the trial court err when it found that the police officers
‘manifested” an intent to arrest Appellant where the officers
testified that: (1) they drew their weapons because they were
concerned that Appellant was armed; (2) they escorted
Appellant into a nearby laundry room because it was well-lit
and out of public view; and (3) they took Appellant into
custody and placed him under arrest after they searched
Appellant’s bag? (Assignments of Error 1 & 2)
Did the trial court err when it found that the search of

Appellant's bag was incident to arrest where the officers



specifically testified that they took Appellant into custody and

placed him under arrest after they searched his bag?

(Assignments of Error 1 & 3)

.  STATEMENT OF THE CASE

A PROCEDURAL HISTORY

The State charged David Miles Martin by Amended
information with: (1) unlawful possession of a controlled substance
(methamphetamine) with intent to deliver, while armed with a
firearm and within 1000 feet of a school (RCW 69.50.401, RCW
9.94A.510, .530, RCW 69.50.435); (2) unlawful possession of a
firearm (RCW 9.41.101, .040); (3) unlawful possession of a
controlled substance (forty grams or less of marijuana) (RCW
69.50.101, .4014); and (4) three counts of bail jumping (RCW
9A.76.170). (CP 53-56)

Martin moved to suppress physical evidence discovered
during the search of his bag and car. (CP 27-36) Following a
suppression hearing, the trial court found that the searches were
proper, and denied Martin's motion. (HRP 100-06; CP 111-17)’

Martin submitted to a bench trial on stipulated facts. (HRP

' The report of proceedings from the hearing and stipulated trial on May 26 and
27, 2010, will be referred to as “HRP.” The report of proceedings from the
sentencing hearing on July 2, 2010, will be referred to as “SRP.”



107, 108-09; CP 44-51) The trial court found Martin guilty as
charged.? (CP 121; HRP 122-23) The court imposed a standard
range sentence totaling 134 months of confinement. (CP 85, 87-
88; SRP 27) This appeal timely follows. (CP 110)

B. SUBSTANTIVE FACTS

Puyallup Police Officer Walter Anderson worked with
confidential informant Alfredo Esparza for about 10 years on over
50 drug-related cases. (HRP 11, 17-18) On the night of April 2,
2009, Esparza called Officer Anderson and told him that a man
named David Martin had methamphetamine, and that he could
arrange a drug buy. (HRP 11-12, 12-13) Officer Anderson,
Puyallup Police Detective Steven Pigman, and several other
officers, went to Esparza’s apartment to observe the transaction.
(HRP 13, 20, 40)

Officer Anderson asked Esparza to call Martin, and then
turned on the speaker so that the officers could listen in on the call.
(HRP 14) Officer Anderson heard a man identify himself as David
Martin, and heard the man say that was planning to purchase

methamphetamine, and could later sell some to Esparza. (HRP

%2 The court also found that Martin committed the crime of unlawful possession
with intent to deliver while within 1000 feet of school grounds, but that he was not
armed with a firearm at the time. (CP 118, 121: RP HRP 136-37)



114) Atfter further discussion about price and quantity, Martin said
that he was just a few blocks from Esparza’s apartment, and he
would bring Esparza the methamphetamine he currently had.
(HRP 15-16)

Esparza gave the officers a description of Martin and his car,
and told the officers that Martin was always armed with a pistol.
(HRP 17, 19, 41) A short time later, the officers saw a car matching
the description arrive and park in the alley behind Esparza’s
apartment building. (HRP 20-21, 42-43) Martin exited the car,
retrieved something from the trunk, and approached the back door
of Esparza’s apartment. (HRP 20-21, 45)

When Martin reached the porch, Officer Anderson and
Detective Pigman drew their weapons and opened the door. (HRP
21, 45) Martin immediately reached down and dropped what
appeared to be a maroon camera bag onto the ground. (HRP 21-
22, 46, 48) The officers conducted a weapons pat-down and then
escorted Martin into a nearby laundry room. (HRP 22, 47)
Detective Pigman retrieved the maroon bag and carried it into the
laundry room. (HRP 47, 48, 63, 66)

Detective Pigman testified that he did not want to simply feel

the bag because it might contain a weapon or syringe, and he did



not want to risk injury. (HRP 49) So Detective Pigman opened the
bag, and found a magazine for a semi-automatic pistol, a digital
scale, a bag of crystal methamphetamine, a bag of marijuana,
empty plastic bags, and a silver spoon. (HRP 50) Detective
Pigman then placed Martin under arrest and read him his Miranda
warnings. (HRP 53)

Detective Pigman also asked for and obtained Martin's
consent to search his car. (HRP 57-58) During the search, the
officers found more drug-related paraphernalia, more ammunition,
more marijuana, and a handgun. (HRP 59-60) Martin admitted
that the drugs and gun were his, and admitted that he was planning
to purchase and sell methamphetamine. (HRP 60-62)

IV.  ARGUMENT & AUTHORITIES

A trial court's denial of a motion to suppress is reviewed to
determine whether substantial evidence supports the factual
findings and, if so, whether the findings support the conclusions of

law. State v. Gavin, 166 Wn.2d 242, 249, 207 P.3d 1266 (2009).

Whether trial court’s findings support its conclusions of law is

reviewed de novo. State v. Acrey, 148 Wn.2d 738, 745, 64 P.3d

594 (2003).

In this case, the trial court entered the following relevant



findings of fact:

14.

15.

16.

17.

The defendant was physically restrained and
physically escorted into the residence where he
remained in a laundry room with the two officers.
The officers were concerned that if they
remained outside, their anonymity and Esparza’s
status as an informant would be compromised.
The officers searched the defendant’s person for
weapons and found nothing.

Detective Pigman brought the maroon pouch into
the laundry room and opened it because he
reasonably believed it might contain a weapon. .

At this point, Detective Pigman handcuffed the
defendant and formally advised him that he was
under arrest.

(CP 113-14) Based on these findings, the court made the following

relevant conclusions of law:

1.

The defendant was “arrested” for purposes of a search
incident to arrest after the officers detained him at
gunpoint and physically escorted him into the laundry
room. The officers manifested an intent to take the
defendant into custody and actually did so even though
he was not told he was under arrest. No objectively
reasonable person would have felt free to terminate the
encounter and leave the officers’ custody.

The officers had probable cause to arrest the defendant
based on the phone call with Esparza and his arrival at
Esparza’s house. . . .

(CP 116; A complete copy of the court’s written Findings of Fact

and Conclusions of Law is attached in the Appendix.) The court

concluded that the search of Martin's bag was a lawful search

incident to arrest because Martin was “arrested” before the search,



even though the officers did not officially or verbally place Martin
under arrest until after the search. (HRP 103-04) Neither the
testimony of the officers nor the court’s factual findings support this
legal conclusion.

The officers did not “manifest]] an intent to take the
defendant into custody[,]"and they did not “physically restrain[]” and
“‘physically escort[]” Martin “at gunpoint” because they were
“actually” arresting him. (CP 113, 116) The officers were
motivated by other factors. The officers drew their weapons out of
a concern for their safety because Esparza told them Martin was
always armed. (HRP 62-63, 69) The officers “wanted to secure”
Martin in case he was armed. (HRP 33) The officers then escorted
Martin into the laundry room because there was better light and
because they wanted to avoid being seen, which might compromise
Esparza’s position as a confidential informant. (HRP 47; CP 113)
The officers re-holstered their guns after the pat-down search
revealed that Martin was not armed. (HRP 69) And Detective
Pigman testified that he “placed Mr. Martin in custody” and under
arrest after he searched the bag. (HRP 53, 64)

The testimony clearly establishes that the officers did not

detain and escort Martin at gunpoint because they were placing him



under arrest. Their intent was to ensure that he was not armed,
and then conduct a further investigation for evidence of possession
or delivery of a controlled substance. Accordingly, the trial court’s
conclusion that Martin was “arrested” after the officers first detained
him is not supported by the evidence.

Under article |, section 7 of the Washington Constitution, a
lawful custodial arrest is a constitutionally required prerequisite to

any search incident to arrest. State v. O'Neill, 148 Wn.2d 564, 585,

62 P.3d 489 (2003). “[T]he state constitution requires an actual
custodial arrest before a search occurs. Otherwise, the search is in
fact conducted without an arrest, and thus without authority of law
existing at the time of the search.” O'Neill, 148 Wn.2d at 585.

And probable cause for a custodial arrest is not enough.
“There must be an actual custodial arrest to provide the ‘authority’
of law justifying a warrantless search incident to arrest under article
I, section 7.” O'Neill, 148 Wn.2d at 585.

Accordingly, the trial court's conclusion that Martin was
“arrested' for purposes of a search incident to arrest[,]” and that the
search was therefore valid, is incorrect. (CP 116; HRP 103-04)
Although the officers may have had probable cause to arrest Martin

when they first contacted him outside Esparza’s apartment, the



officers did not actually arrest Martin until after they searched his
bag and found inside physical evidence indicating possession and
intent to deliver methamphetamine.

The search of the bag was conducted without authority of
law because a valid custodial arrest did not occur prior to the
search of the bag. When an unconstitutional search occurs, all
subsequently uncovered evidence becomes fruit of the poisonous

tree and must be suppressed. State v. Ladson, 138 Wn.2d 343,

359, 979 P.2d 833 (1999) (citing State v. Kennedy, 107 Wn.2d 1, 4,

726 P.2d 445 (1986)). Therefore, all evidence obtained as a result

of the search of Martin's bag and car, and Martin’'s custodial
statements, should have been suppressed.
V. CONCLUSION

The trial court erred when it found that Martin was arrested

prior to the search of his bag, and that the officers “manifested” an

intent to arrest Martin even though they did not specifically inform

him that he was under arrest. The officers’ testimony directly

contradicts the court’s conclusions. And because the search was

not done subsequent to an actual custodial arrest, it was not a valid

search incident to arrest. The trial court’s denial of Martin’s motion

to suppress should be reversed, and all evidence discovered during



and subsequent to the search of the maroon bag must be

suppressed.

DATED: December 3, 2010

S{MW

STEPHANIE C. CUNNINGHAM

WSB #26436

Attorney for David Miles Martin

CERTIFICATE OF MAILING

| certify that on 12/03/10, | caused to be placed in the mails
of the United States, first class postage pre-paid, a copy of
this document addressed to: (1) Kathieen Proctor, DPA,
Prosecuting Attomey’s Office, 930 Tacoma Ave. S.,, Rm.
946, Tacoma, WA 98402; and (2) David Miles Martin
#810599, Coyote Ridge Corrections Center, P.O. Box 769,
Connell, WA 99326-0769.

Stephanie Cogtnn

STEPHANIE C. CUNNINGHAM, WSBA #26436
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APPENDIX

Findings of Fact and Conclusions of Law (CrR 3.5 and CrR 3.6)
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

V8.

DAVID MILES MARTIN,

taintiff

" Defendant.

CAUSE NO. 09-1-01856-3

_ FINDINGS OF FACT AND
CONCLUSIONS OF LAW
FOR HEARING PURSUANT TO CrR 3.5

AND 36

This matter came before the Honorable Ronsld E. Culpepper for a hearing pursusnt to

CrR35md360nthe26thdqofMty 2010 mcomt,havmgmledmallythdthemm

of the defendant are admissible aud thet the defendant’s motion to suppress is denied, now,

therefare, sets forth the foflowing Findings of Fact and Coaclusions of Law s to its rulings.

FINDINGS OFFQ(_;I
1. On April 2, 2009, several police officers responded to the residence of Alfredo Esparza.

The officars inclndedStevePigmm,Wnltu'Aan,DmGilLPalﬂCrowe,dem

Hall

2. Puysihp PoﬁuQ&ediw&ﬂePignn snd Puyatiup Police Officer Wdtu'm A

 are trained and experienced law enforcoment officers who o the time were both assigned

to narcatics-related investigations.

RDEXNGSCWTHCTAQH)CONCEIEHONBOFIJ“WPUR&UANT1‘)

CR35AND 36-1

Office of Prosecuting Atterney
930 Tacoma Avemue S. Room 946
Tacoms, Washington 98402-2171
Telephone: (253) 798-7400
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3. mmnmﬁw<'ﬁmmﬂmMmewm Officer
" Anderson had worked with Esparza since st lewst 1997 on more than 50 drug-related

cases.

4. Esperza was areliable, credible, snd trustworthy infarment.
5. wﬁmd&ooﬁm't&ﬂndﬂfmmmunﬁn,mmhhw ‘ ’

over to Esparza’s house to sell methsmphetamine.

6. At the officers’ request, Esparza placed a tolephone call on speakerphone to the

defendant A conversation ensued between Esparza andthe defendant. This
conversation was overheard by Officer Anderson. During the conversation, the
defendant stuted that he was on his way over to Espaza’s house to pick up money so be
could go buy nlﬂvqllﬂnﬁly of methamphetamine. The defendant also stated that he

pun%slmud qnmhty of methamphetamine. The defendant snd Esparza
’ / sce 351
W price & which the defendant would sell the methamphetamine to

Esparza. The coaversation ended when the defendant indicated that he was a few blocks

away.

. Esparza described the defendant as a white male driving a gald Nigsan Maxima with nice

tirerims. Esparza also told the officers to be careful becanse the defendant was always

“armed,” carrying with him 2 9mm Ruger handgnn. Esperza appeared foarfol of the

defendant. Esparza also stated that the defendant usually stored drugs in his car trunk.

. Detective Pigman and Officer Anderson had areasonable concern for their safety based

on F.qmza’é information and their training and experience that methamphetamine dealers

routinely canry weapous for protection and that their behavior cam be emrtic.

Office of Presecuting Attormey
930 Tacoma Avenue S. Room 946

FINDINGS OF FACT AND CONCLUSIONS OF LAW PURSUANT TO Tocoma, Washington 8402-2171
CrR 3SAND 36-2 Telcptiome: (253) 798-2400
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9. Approximately 15 minutes lster, the defendant arived in a tan Nissan Maximaand - -

paked his vehicle in the alleyway behind Esparza’s house. The defendant exited his
vehicle, walked back towards the trunk, opened it and retrieved amarcon pouch, shut the
trunk shortly thereafter, and walked towards the backdoor of Esparza’s residence.

10. Itwmniglttimewhenﬂlo'm‘triwd, Lighting was poor in the alley and on the
backside of Esparza’s residence.

11. As the defendant approached the backdoor, Detective Pigman and Officer Andemson
exited The officers were not wearing standard-issne police uniforms but were readily
identifisble as police officers by SWAT issued vedts they were wearing that had the word
“POLICE’inlugeplil_:tonl_lnﬁw. Each officer also had a police badge visible. The
officers identified themselves as police officers. The officers each raised their duty-
issued firearms to eye level and pointed them at the defendat. They ordered the
defendunt to stop.

I}MMMﬂnMMmﬁwedhbhdsﬁmhkpdd. The defendant was
holding a maroon pouch in his right hand and he dropped it to the ground. As the
defendant did this, Officer Anderson thought the defendant was reaching for something
with his hand. The officer repeatediy stated to the defendant, “don’t do it.”

13. After dropping the maroon ponch, the defendant’s mannerisms reflected to Detective
Pigmun thet be did not want to be sssocisted with the pouch.

14. The defendnt was physically restrained and plysically escorted into the residence whero
he remained in s Jaundry room with the two officers. The officers were concerned that if
they remained outside, therr sonymity snd Esparza’s status as an informant would be
compramised

Office of Prasecuting Atterney
930 Tacoma Avenuye S. Room 946

FINDINGS OF FACT AND CONCLUSIONS OF LAW PURSUANTTO Tacomsa, Washingion 984022171
CrR3SAND 363

Telephone: (253) 798-7400
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ls‘moﬁm&ehedﬂndefendnn’spaa;mfa‘mmdfmdndhin&

16. Detective Piginan brought the maroon pouch into the laumdry room and opened it because
he reasonably believed it might contain a wespon. The officer found the following inside
the pouch: a hard firearm magazine clip loaded with 10 rounds of 9mm smmunition; a
hard digital scale; a hard spoon; a bug with 1&4m.ofmmphmm a bag with
.5 grams ofmmjnma; mdseved small unused plastic m“.

11 At this point, Detective Plgmm handcuffod the defondant and formally advised him that
he was under arrest. _

18, Detective Pigman fully advised the defendant of his constitutional rights from a stendard
issue card provided to all law enforcament officers. The court takes judicial notice that
mmmaﬁuﬁd@mﬁmdm-smm

.19. The defendant lmdultoodhsnghtn.

20. mMvaMmhthmrmdedtowmmMMVe |

ZI.Ihedwfe"_ldmltuopoidinvukedlisnghts u'expleasédcmﬁnionmg!ﬁngthose
rights.

lehedwfendun’suﬁvervms'mahwithoﬂmyfm of threst, promise, or coercion.

23. The defendunt was not under the influence of a mind-altering substance.

24. The defendant speaks and understands the English language.

25. Detective Pigman had a reasonsble concern that the defendant might have a firearm in his
vehicle. The detective therefore souglht consent to search the Nissan Maxima. The

' detective read in full to the defendant a form cafitled, “Puyaliup Police Department
Consent to Search.” That form was admitted into evidence as exhibit
26. The defendant understood his rights as listed in the form.

mam&;w
FINDINGS OF FACT AND CONCLUSIONS OF L. . "”":""- Wms:;:Z?
LAW PURSUANT TO 17
CQR3ISAND 36-4 Telephone: (253) 798-7400

PFEcl33
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_ 27. The defendant voluntarily consented to a search of his vehicle.

28. The defendant’s consent was made without any form of threat, promise, or coercion. -
There was no thregt by the afficers to obtsin a search warrant end “tear up” the
defendant’s vehicle if he did not consent

29. The defendant was present while Detective Pigman searched the vehicle. At no point diq
the defendant terminate or limit his consent. '

30. Detective Pigman found the following inside the Nissan Maxima ﬁﬁeglmbum »
28 rounds of .45 celiber ammunition; in the driver*s-side doar pocket were two receipts
for .32 caliber and Smm mmn‘tiq;intheedereonsolewunglmdugoﬁngpipe.
and a container with .2 grams of marijeans; nd behind the driver’s seat was a glass drug
smoking pipe and a container with .2 grams of marijuana.

31. Detective Pigmen also found a .32 caliber semi-automatic pistol in the Nissan Maxima
The pisto] was unloaded. The pistol was in a holster and sat between the driver’s seat and
the center consale. lhepidol;nsmadilym'bletomymeiﬂinginﬂxedivu’sm

32. No .32 caliber ammunition was recovered frum the defendant or his vehicls.

33. Martin had a wallet on his person. Inside it was $1360 in currency.

34. Martin admitted to Detective Pigman that the Nissan Maxima was his. He also sdnittod
that he had been dealing narcatics for the past month. He admitted that he was on his
wayovertoEspuzn’houseto'pieknpenshsoheconldgotohisdugmemd
purchase alarge quantity of methunphetanine. He admitted that he intended to soll
methamphetamine to Esparza. ‘

35. Esparza’s house and the surrounding neighborhood, including the p;’intdwhid: Matn
parked his vehicle, are alf located in the City of Puysllup, in the State of Washington.

Office of Prosecuting Attorney
930 Tacoma Avenne S. Room %46

FINDINGS OF FACT AND CONCLUSIONS OF LAW PURSUANT TO Tacoms, Washingten 963022171

CRISAND 36-5

Flei3s

Telephoue: (253) 798-7400
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36. Detective Pigman's testimony was credible.
37. Officer Anderson’s testimony was credible.
38. The defendant’s testimony was not credible.
CONCLUSIONS OFLAW -
1. The defondant was “arrested” far purposes of a search incideat to aest affer the officers

and eseo:tedhm the lsun offi
detained him & gunpoint and physically into the ”:yjr::mh% eaxo/tp}/

manifested an intent to take the defendant into custody and actually &d so. No e Mf%;e
objectively reasonsble person would have felt free to terminste the encounter and leave
the officers” custody.

2. The officers had probable cause to arest the defendant based on the phone call with
Esparza and his arrival st Esparza’s house. The officers had probsble canse to believe the
defendant had committed the crimes of unlawful possession of methamphetamine with
inteat to deliver and/or unlawful poseession of methamphetanine and/or conspiracy to
MmimmeJMMmdmmmheﬁmmbdeﬂm: _

3 neMW’awwNeﬁwanmnahiﬁble. The defendant was
Mdﬁndihﬁwinﬁmdm His decision to waive those rights was
intelligently, knowingty, and volunterily made.

4. The defendant provided valid consent to search his vehicle. His consent was
intelligently, knowingly, and volantarily made

2 s ih e
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Deputy Prosecuting Attorney
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omey for Defendant
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