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IV.

VI

Al RESPONSE TO ASSIGNMENTS OF ERROR

Response 1o Assignment of Error A: the trial court did not vielate
the detendant’s right to be present because the defendant waived
his rivht to be present. the court’s discussions involved purely
ministerial or leeal issues, and the defendant has failed to
demonstrate prejudice.

Respanse to Assignment of Error B: the trial court did not abuse its
discretion when it admitted the defendant’s custodial statements
because the defendant did not make an unequivocal request for
counsel.

Response to Assignment of Error C: the trial court did not abuse its
discretion when it denied the defendant’s request for an
~informant” instruction because the State’s case was not solely
reliant on the uncorroborated testimony of the informant.

Response to Assignment of Error D: the trial court did not abuse its
discretion when it admitted evidence of Jose Muro’s prior
inconsistent statements because Muro’s statements were
admissible under ER 613.

Response to Assignment of Error I the trial court did not abuse its
discretion when it denied the defendant’s motion for a mistrial
because Deputy O Dell did not provide improper opinion
testimony: in the alternative, any error was not serious and it was
invited.

Response to Assignment of Crror F: the trial court did not abuse its
diseretion when it allowed Detectiye Buckner to testify about the
course of his investigation because the officer’s investigation was
refevant in this case.

Response 1o Assignment of Frror G the prosceutor did not commit

misconduct during closing argument and the defendant has not
demonstrated Jetense counsel was ineffectine.

Response to Assignment of Error [0 the defendant futled o
preserve any alleged error in the special verdict tstruction: in the
alternative. any error was harmless.



B. STATEMENT OF THI CASE

L. Procedural histor

On June 10, 2010. the State charged the Appellant. Jose
Gasteazoro-Paniagua (hereafter. “the defendant™). by Second Amended
Information with Count One: Attempted Murder in the First Degree and
Count Two: Unlawful Possession of a Firearm in the First Degree. (CP 1).
The State also specially alleged that the defendant committed Count One
while armed with a firearm. (CP 1). For purposes of Count Two:
Unlawful Possession of a Fircarm in the First Degree, the defendant
stipulated he had a prior conviction for a serious offense. (CP 73).

On June 29, 2010. the jury found the defendant guilty of both
counts. (CP 123.125). The jury also found the State had proven the
presence of the fircarm enhancement. (CP 124). The defendant was
sentenced on August 11,2010, (CP 142-149).  With an offender score of
8 points for Count One and an offender score of 7 points for Count Two.
the court sentenced the defendant to a concurrent sentence of 429,75
months confinement. (CP 144). This sentence included a 60 month
sentence for the fircarm enhancement «CP 144y This timely appeal

tollowed.



11. Summary of Substantive Facts

-

On December 30, 2009, Jose Muro was working in the back room
of the Bi-Lo market on Highway 99 in Clark County. Washington. (RP
731). Jose’s job was to stock inventory in the back of the store. (RP 734).
At approximately 10:00 p.m.. a man walked into the store. headed directly
to the back. and started shooting at Muro. (RP 735). The tirst shot hit
Muro in the shoulder. The second shot hit Muro in the stomach. The third
shot hit Muro in the shoulder again and sent him falling to the ground.
When Muro was on the floor, he was shot in the head. The final shot went
through Muro’s hand. (RP 735-36).

Muro was rushed to the hospital, where he was in surgery until the
following night. (RP 1531). The shot to Muro’s head went through his
skull and out the back of his head. (RP 838). Muro spent the next eight
days in the hospital. (RP 790). Muro’s head was stapled shut. (RP 837-
38). He sustained a broken shoulder, a broken arm. and a broken finger.
One of his knuckles was completely shot-off. (RP 741).

Clark County Sheriff’s Office (~CCSO™) Detectives Rick Buckner
and Detective Lindsey Schultz talked to Muro the night after the shooting.
mmediatels atier be came out of surgery. (RP 1331 Muro was hooked
up tea series ol twbes and. according o Detective Buckner, was in “pretts

bad shape.”™ (RP 1331). Muro wld Detective Buckner and Detective

s



Schultz that his best friend. “Neeka.” was the person who shot him last
night at Bi-Lo. (RP 1537-38). Jose Gastiazoro-Paniagua. the detendant.
was known to all of his friends and tamily as “Neeka.,” (RP 704-03).
Detective Buckner asked Muro if he was sure Neeka shot him. Muro said
he was sure. (RP 1337-38).

Trial commenced on June 14, 2010. (RP 71). For the next two
weeks. the State presented more than twenty witnesses who testified to the
deftendant’s motive, means. and opportunity to shoot Jose Muro, with the
intent to kill him.

The State called a number Muro’s friends and family members.
who also knew the defendant. Each witness testified that, approximately
one week before the shooting. Muro and the defendant had a falling-out in
their close friendship (RP 702,758-60. 781. 783). Muro had a brother
named “Johnny.” Johnny's girlfriend was named Nichole. Johnny and
Nichole recently had a baby together. (RP 758). The defendant was also
close friends with Johnny. (RP 736). Just before Christmas of 2009,
Muro learned the defendant was having an affair with Nichole. (RP 702,
783, 781. TS8-00) Muro viewed this affair as a betraval against him and
his family (RP 760 NMuro and the detendant had heated exchanges over
the phone during the following weeh. (RP 7801, Muro and the defendant

also testified to this set of tacts, (RP 722-725 1840-4 1.



Jose Muro testitied he and his brother had been good friends with
the defendant for nearly ten vears, (RP 7200 726). Muro testified he
found out about the defendant’s affair with Nichole just before Christmas
ol 2009, (RP 725). Muro was angry about the atfair. He felt the
defendant ~did [his] brother wrong.™ (RP 722). He exchanged words with
the defendant. (RP 723).

Muro testified. on the night of December 30. 2009. he received a
phone message from the defendant and called him back. (RP 730). (The
defendant’s cell phone records confirmed he made this call to Muro. (RP
1685. 1687)). The defendant wanted to get a drink with Muro. Muro told
him he couldn’t get a drink because he was working. (RP7 31-32). Muro
testified the defendant knew where he worked (at Bi-Lo) and he would
have known where he worked within the store (in the back). (RP 732).

The jury viewed surveillance video from Bi-Lo from the night of
the shooting. (RP 358; State’s Exhibit No. 22). Although the video was
~grainy.” it clearly depicted a man walk into the store immediately before
the time of the shooting. walk-out. and then walk in again and head
directls to the back ot the store. The man had the general phy sique ot the
Jefendant and he was wearing a dark hooded sweatshirt with the hood up

(RP ARS8 394, 60,

"I



Kenda Keesee was talking 1o a friend outside the Bi-Lo market on
the night of the shooting. (RP 491-92). Keesee testified that she saw a
man approaching who appeared to be in a hurry to get in the store. (RP
496). When he saw Keesse and her friend. he pushed through them.
passed the door to the store. stopped. and then leaned against the wall.
(RP 496. 506). Keesee resumed her conversation until moments later.
when she saw people running from the store. (RP 502). The following
night, Keesee was asked to review a photo lay-down. which included the
defendant as “number 5 in the laydown. (RP 507. 592: Exhibit No. 25).
Keesee identified “number 5 as the person who pushed past her and her
friend. (RP 511. 592). Keesee said this person was wearing dark clothing
with the hood up. (RP 594).

Laura Owings was friends with the defendant and Muro. (RP 702,
710). Owings testified that the defendant called her approximately one
hour after the shooting. (RP 715). The defendant said to her I heard
[Muro] got shot. Is he alive or dead?™ (RP 715).

CCSO nbtained the defendant’s cell phone records pursuant to a
search warrant. (RP 829, 1685 F «hibit No. 249-2361 The jury sawn
evidence and heard tesumony that detendant’s phone records showed he
called Faura Ovings at T0:56 pom. (16871 The defendant’s phone records

also showed there were no incoming calls to his phone. and there were no

6



outgoing calls from his phone, between the time of the shooting and the
time he called Laura. (RP 1687-88).

Curtiss Smith. the defendant’s step-father. testified that the
defendant lived with him, oftand on. in Vancouver, Washington. (RP
798-99). Smith said he came home on the night of January 3. 2010, 1o
find a note on his kitchen counter top. (RP 804). The note said ~9™ and
Burnside.™ (RP 904). The keys to the defendant’s 2003 Dodge Stratus
were lying on top of the note. (RP 799, 804).

CCSO officers testified they discovered the defendant’s vehicle
parked in a lot at 9" and Burnside in Portland, Oregon. (RP 861-62:
Exhibit No. 153-156).  Upon executing a search warrant of the vehicle.
officers discovered receipts for a motel in Woodburn, Oregon from
December 30", 2009 and a receipt for a motel in Wilsonville, Oregon,
from January 1™. 2009. The guest who registered at the Woodburn motel
was listed as ~Jose Roman.™ from Nevada. The guest who registered at
the Wilsonville motel was listed as “Jose R. Lopez.” from Nevada. (RP
861-62: Exhibit No. 23-24).

COSO Detective Scott Smith testified records trom cell phone
towers Tocated in Washington and Oregon showed the defendant was
muking calls in Vancow er. Washington. on December 30, 2000, (RP

1394 1603-07.1617). These records also showed. hetween December 31



2009 and January 2. 2010, the defendant made calls from Wilsonville.
Oregon. then from Woodburn Oregon. and lastly from Portland. Oregon.
(RP 1613-17: Exhibit No. 221-235,230-251).

CCSO Deputy Muller testitied that the defendant’s cell phone
records led them to locate him in Yakima. Washington on January 7.
2010. (RP 830: Exhibit No. 216). The defendant’s phone records showed
he made repeated calls to Yakima from the time of the shooting through
January 2, 2010. (RP 830. 1689). With the assistance of the Yakima
police department, the defendant was arrested on January 7. 2010.

Officers located a wallet and a cell phone on the defendant’s
person at the time of his arrest. The wallet contained an identification card
for “Jose Roman Lopez.” from Nevada. (RP 1679-80: [:xhibit No. 17).
The cell phone contained a photograph of the defendant holding a hand
gun. (RP 1176-77. 1198; Exhibit No. 173). CCSO conducted a forensic
examination of the cell phone (pursuant to a search warrant) and
discovered the photo was taken two weeks before Muro was shot. (RP
11631176, 1189).

I rank RBulear testitied as a ballisties expert for the State. (RP
1193, Bulear testitied the gun that the defendant was holding in the cell
phone photograph was a Springfield Armeory X-D hi-tone model handgun.

(RP 11981, Bulgar testitied these hand guns utilize 40 caliber and 43



caliber bullets, (RP 12011 Bulgar said he had no doubt that the gun the
defendant was holding in the photograph was real. (RP 12000,

CCSO Detective Kevin Schmidt testified he recovered eight 45
caliber bullet casings from around and under the cooler at Bi-Lo. where
Muro was shot, (RP 474-75. 451: Exhibit No. 48-35, 1530-152). CCSO
deputies took custody of the bullet tfragments that were removed from
Muro's bady during surgery. which were consistent with the recovered
bullet casings. (RP 296, 347: Exhibit 46-48).

Dionisio Ibanez is the father of the defendant’s girltfriend (Melissa
Ibanez). (RP 1058). Dionisio testified. just before New Year's of 2009.
he saw the defendant loading a gun at his daughter’s apartment in
Vancouver. Washington. (RP 1058, 1060. 1068). Dionisio recognized the
oun as being a 43 caliber gun. (RP 1069). The defendant told Dionisio
he recently bought the gun. (RP 1070).

Detective Buckner and Detective Schultz interviewed the
defendant at the Yakima sheritf's office on January 7. 2010. (RP 860).
The defendant waived Miranda and agreed to talk 10 the officers. The
defendant” demeanor was “arrocant™ and “cocky™ throughout the twenty-
fTve nunute inten iow . (RP 866-675 The defendant said he knew his good
friend Jose Muro had been shot: however. he did not call Muro or check-in

on him because he had people keeping tabs tor him. (RP 871). The

9



detendant told the officers he got drunk and decided to go 1o Yakima for a
vacation. (RP 872-73). He said he was “kicking back.”™ (RP 872). The
defendant said he hitch-hiked to Yakima and brought only the clothes on
his back. (RP 872-73.918). Officers discovered multiple duftle bags of
clothing belonging to the defendant at the residence where he had been
staving in Yakima. (RP 918).

The defendant testified that the night of the shooting (December
30. 2009). he was having dinner at a Chinese restaurant in Portland.
Oregon. (RP 1850). He could not recall the name of the restaurant or the
time he was eating. (RP 1850-51). He said he was planning to go to
Reno. Nevada that night, but changed his mind and went to Wilsonville,
Oregon instead. (RP 1850-53). The defendant said. five days later, he
took his friend. "Smokey’s™ car to Yakima. (RP 1861). He did not think
Smokey would want his car back. (RP 1862-63).

The defendant’s good friend, Garold Jacobson. also testified at
trial. (RP 1410). Jacobson had known the defendant for more than twelve
sears. (RP 1410-11). Jacobson and the defendant were housed in the same
cell block at the Clark County Tl while the defendant was pending wial.
(RP 14300 Jacobson said the defendant contided in him about the

shooting at Bi-Lo and the events that led up to 1. (RPN,

10



Jacobson was pending trial on a separate case for acting as an
accomplice to murder in the first degree and three counts robbery in the
firstdegree. (RP 1446). Jacobson entered into a cooperation agreement
with the State to provide truthful testimony against the six co-defendants
in his pending case. (RP 1446-47). As part of the cooperation agreement.
Jacobson also agreed to provide truthful testimony against the defendant in
this case. (RP 1446-47). In exchange. the State would agree to
recommend a plea to three counts of robbery in the first degree, with a
deadly weapon enhancement. on Jacobson's pending case and a 120
month sentence. (RP 1448, 1475; Exhibit 257 — Cooperation Agreement).

Jacobson testified the defendant told him he had an affair with
Nichole Sanchez and Jose Muro learned about it around Christmas of
2009. (RP 1424). Jacobson testified the defendant said Muro called him
when he returned from California with Nichole. (RP 1425). Muro told
the defendant “there’s gonna be blood.™ to which the defendant responded.
“be careful. because it might not be mine.™ (RP 1423). Jacobson testified
the defendant said. two day s later. Muro showed up at his girlfriend’s
apartment. with a ~shotgun (RP 1428 Jacobson testitied the defendant
told i atter that meident. he devided 1was time o 7go handle™ the

situation with Muro, (RP 1431-32)



Jacobson estitied the defendunt told him he went to Bi-lLo on the
night of December 30. 2009, (1434 The detendant told him he walked
into the market. walked out. and then walked in again when he saw Muro
emerge {rom the back of the store. (RP 1434). The detendant told
Jacobson he rushed to the back of the store and started shooting Muro.
(RP 1435-36). The defendant told Jacobson he shot at Muro seven or eight
times. but only hit him five or six times. (RP 1436). The defendant told
Jacobson he used a .45 caliber handgun with hollow-points. a Springficld
X-D 45." (RP 1439). The defendant told Jacobson he had a picture of
himself on his cell phone with his gun. (RP 1440). Jacobson testified the
defendant told him he dumped the gun in a slough in Oregon. (RP 1441).
The defendant told Jacobson he was wearing a dark “hoodie™ and a
stocking cap that night. (RP 1441). The defendant told Jacobson that
Muro had his hands up, in a defensive manner when he was shooting him.

(RP 1443). The defendant told Jacobson he thought Muro was dead. (RP

1443).
The State will provide facts pertaining to the defendant’s
assignments of error in the argument section of the Response Briet.



C. ARGUMENT.

1. Response 1o Assienment of Error A the trial court did not violate
the defendant's right to be present because the defendant waived
his richt to be present. the court’s discussions involved purely
ministerial or lewal issues, and the defendant has failed to
demonstrate prejudice.

The detendant claims the trial court violated his constitutional right
10 be present when it discussed scheduling matters in his absence, even
though he waived his right to be present for these discussions. Br. of
Appellam.p. 15. citing U.S. CONST. AMEND. 14: WASH. CONST.
ART. 1. §.22. The defendant’s claim is without merit.

Whether a defendant’s constitutional right to be present has been
violated is a question of law that is reviewed de novo. Stare v. Irby, 170

Wn.2d 874. 880, 246 P.3d 796 (2011) (citing Stare v. Strode. 167 Wn.2d

PRy -

has a due process right to be present at trial.' U.S. CONST. AMEND. 14.
The right to be present is not absolute. Rather, the courts have found the
detendant has a right to be present for all ~eritical stages™ of trial.
Kentucky v, Stincer. 482 US. 730, 74346, 107 5, Ct. 2638 (1987 [rby.
170 W 2d at 88283 Srare v Hifsan 141 Wi App Se7 ood 171 P 3d
S0] 2007 A eritical <tage oceurs when the detendant’s presence "has a

k170 W 2d it 880 (stating Washington applics federal due process furisprudence.
under the Fourteenth Amendment. when resiewing the right o be present at trial).



reasonabhy substantial relation “to the tullness of his opportunity to defend
against the charge...”” State v, Pirtle. 136 Wn.2d 467, 483, 963 P.2d 593
(1998) (quoting Savder v. Mussachusetts. 291 U8, 97, 103-06. 34 8. (.
330 (1934)). A defendant’s presence has a reasonably substantial relation
to the fullness of his right to defend when evidence is being presented.
when the defendant has an opportunity to provide aid or suggestions to his
counsel, and when a fair hearing would be thwarted by the defendant’s
absence. Kentucky v. Stincer, 482 U.S. at 745-46; Irby, 170 Wn.2d at 882-
83: Srate v. Rice, 110 Wn.2d 577. 611, 757 P.2d 889 (1988). For example,
in Irby, the Court found jury selection was a critical stage of trial because
the defendant could assist his attornev in determining which jurors were
qualified to fairly and impartially try his case. /rby. at 882-83.

In contrast, a critical stage of trial does not occur, for which the
defendant has a right to be present. when the court hears legal or
ministerial matters that do not require resolution of disputed facts. United
States v. Gagnon. 470 U.S. 322,527,105 S. Ct. 1482 (1985): [rby. at 881.
Inre Det. of Lord. 123 Wn.2d 296, 306. 868 P.2d 835 (1994). Such
proceedings are not eritical stages ol trial because the defendant cannot
interject or provide advice w his counsel and there is no evidence
presented that may impact the defendant’s ability 1o defend his case.

Gagnon. 470 US at 327: Lord. 123 Wn.2d at 306, For example. in Lord.



the Court found none of the following court proceedings were critical
stages of trial: deferred ruling on an ER 609 motion. ruling on defense’™s
motion for funds, settlement on wording of jury questionnaires and pretrial
instructions. setting time Hmit on testing certain evidence. announcement
of rulings on previously-heard evidentiary matters. ruling whether jurors
could take notes, and directing State to provide defense with summaries of
witness testimony. Lord. 123 Wn.2d at 306.

Under article 1, section 22 of the Washington Constitution. a
defendant has a right to “appear and defend in person or by counsel.”™
WASH. CONST. ART I, § 22. Whether the defendant’s right to appear and
defend has been violated is also a question of law that is reviewed de
novo. State v. Brightman, 155 Wn.2d 506, 514, 122 P.3d 150 (2005). The
courts have found the defendant’s right to appear and defend is limited to
when the defendant’s “substantial rights may be affected.™ /rby, at 885
(citing Stare v. Siuizler. 82 Wash. 363. 367, 144 P. 284 (1914)). A
defendant’s substantial rights may be aftected during adyersary
proceedings. including the presentation of evidence. suppression hearings.
and jury selection. Srare v Sadler 147 Wl App. 970 T4 TIS 195 PR
LTO8 (2ousy,

In contrast. a Jetendant’s substantial rights are not atfected cand

the defendant does not have a right to appear and defendy when the court

iy



resolves purely ministerial or legal issues that do not require the
resolution of disputed facts.”™ Stare v Koss. 138 Wn. App. 8. 16-17. P.3d
413 (2010 Stare v Sublew. 156 Wi, App. 160, 181-82. 231 P.3d 231
(2010). Forexample. in Swhlerr. the Court found the defendant’s
substantial rights were not atfected when the court responded to a jury
question regarding an instruction, because the question involved a purely
legal issue that arose during deliberations and did not require the
resolution of disputed facts. Sublerr. 156 Wn. App. at 181-82.

A defendant may waive his right to be present and his right to
appear and defend. provided the waiver is voluntary and knowing. Srare v
Thomson. 123 Wn.2d 877. 880. 872 P.2d 1097 (1994): Gagnon. 470 U.S.
at 527. TFor example. in Gugnon, the Court found the defendants waived
their presence under for an in chambers conference between the court.
counsel., and a juror when:

[the defendants] neither then nor latcr in the course of the

trial asserted any Rule 43 rights™ they may have had to

attend this conference. [The defendants] did not request to

attend the conference at any time. No objections of any sort

were lodged.  either before or after the conference.
[Defendants] did not even make any post-trial motions.

althouch post-trial hearings mas often resolve this sort of

diiagan
Vi

- (;;:2}353{*?3. at s>,

“Pederal Rule 43 corresponds with Washington CrR Sdiba, i



Also. waiver of presence is expressly permitted under Washington
Criminal Court Rule 3.4(b). Washington CrR 3.4tb) provides:

... [the defendant's voluntary absence after the trial has

commenced in his or her presence shall not prevent

continuing the trial to and including the return of the
verdiet. ..
- Wash. CrR 3.4(b).

Presuming the defendant does not waive his presence. the court
reviews a violation of the right to be present. under the Fourteenth
Amendment, and the right to appear and defend, under art. I, sec. 22. by
conducting a harmless error analysis. /rby. at 885. However. in order for
the court to engage in a harmless error analysis, the defendant must first
demonstrate that he has been prejudiced. Lord. at 306-07 (finding
“prejudice to the defendant will not simply be presumed™). Itis the
defendant’s burden to show that his absence from a courtroom procceding
adversely affected the outcome of his case. Kentucky. 482 ULS. at 747:
Lord. at 306-07 tholding defendant failed to demonstrate “how his
absence affected the outcome of any of the challenged proceedings™).

In this case. trial Jasted two weeks. Oncthree separate occasions.
the court discuased ministerial matters with rrial counsel at the end of the
das and then followed-up with trial counsel. on any remaining ministerial

matters. the next morning, On each oceasion. the court asked the



detendant whether he wanted to remain present for the discussions, (RP
889: 1205 1483), On cach occasion. the defendant said. no.” he did not
want to remain present, (RP 889; 1205: 1485). For example. on June 17,
2010, after witness testimony had concluded for the day, the trial court
advised the defendant “we're just talking about planning...if you want to
stick around yvou're welcome to...1t's your choice.”™ (RP 889). The
defendant declined the court’s offer to remain in court. (RP 889). This
colloquy occurred again at the end of the day on June 21, 2010 and June
22.2010. (RP 1205: 1485).

In the detendant’s absence, the court discussed the scheduling of
witnesses for the following day of trial. (RP 889:; 1205: 1483). In
addition, the following discussions took place. On June 17, 2010, the
parties also discussed how the State could facilitate the transfer of
materials related to a DNA analysis to the detense. (RP 899). There was
no DNA evidence in this case. (RP 891). The following morning, defense
counsel asserted there "may™ be an issue with privilege regarding the
defendant’s girltriend. Melissa Ibanez. (RP 909). The issue was not
discussed any further. When the defendant arrived. [banez provided an
otffer of proot and ultimately retused o tesuly at the wial, (RP 98T,

At the end of the day ondune 21, 20100 the court said 1t wanted

bricfing from the partics on issues pertaining to LR 0130 (RP 1203). The



court opined. =17 it decided to admit prior inconsistent statements. then it
“would™ grant a limiting instruction. (RP 1203). The court did not make
any decisions regarding the admission of prior inconsistent statements at
this time.

At the end of the day on June 22. 2010, the court stated I don’t
want to discuss any substantively. but I - - any motions to dismiss would
probably not be real fruitful at the end of the State’s case based on
sufficiency of the evidence.” (RP 1489) (emphasis added). The defense
did not argue a motion to dismiss at this time and the court did not make a
ruling on a motion to dismiss. The following morning. the court read two
proposed stipulations to the parties. both of which were previously
requested by the defendant (one stipulation regarded the defendant’s
predicate criminal offense for the purpose ot Count Two: Unlawful
Possession of a Firearm in the First Degree, the second stipulation limited
the evidence the jury could review from the search that was conducted at
the defendant’s residence. (RP 1503-04) (CP 26, 27-28).

The detendant clearly waived his right to be present for any of
these discussions. The trial court advised the defendant of cach
proceeding beforehand. The court myvited the detendant to sty and the
detendant declined the court’s invitation. Detfense counsel repeated]y

advised the court that he was heeping his client informed as to the content



ol the proceedings. (RP 912: 1521, Neither the defendant nor defense
counsel ever asked the court to repeat the substance of what it had covered
i the defendant’s absence. The proceedings were held on the record. The
detendant never objected to the proceedings either before or after they
were held. The defendant never made any post-trial motions regarding the
proceedings.  The record clearly demonstrates the defendant’s waiver of
his right to be present was knowing. intelligent. and voluntary.
Consequently. this Court should find the detendant eftectively waived his
right to be present and he may not now complain about his waiver on
appeal. Gagrnon, at 527; Thomson, 123 Wn.2d at 880.

In the alternative, this Court should find neither the defendant’s
constitutional right to be present nor his constitutional right to appear and
defend was violated when the court held these discussions in the
defendant’s absence. Unlike in /rby, where the court selected jury
members in the defendant’s absence. in this case. there were no decisions
made in the defendant’s absence that had a “reasonably substantial
relation™ to the defendant’s ability to detend against his charges. Contrast
fray gt 8820 In tucte there were no discussions held where the defendant
could have provided wid or suggestions to his counselat aJi. Irhy. at 882-
830 Consequentdy. no eritical stages of trial were conducted in the

defendant’s absence. . Alsol the court did not ke testimony . resolse
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disputed facts. or conduct adversary hearings in the defendant’s absence.
Consequently. the defendant’s substantial rights were not attected in his
absence. Sadler, 147 W, App.at 114, 118,

The discussions that were held in the defendant’s absence were
limited to purely legal and ministerial matters. The defendant had no
constitutional right to be present for these proceedings. Lord. at 306:
Sublett. at 181-82.

In addition. even if this Court found the defendant’s constitutional
rights were violated. it should not grant relief because the defendant has
made no showing that he was prejudiced. The defendant has not stated
what. if any. decisions were made in his absence and he does not arguc
how the court’s decisions adversely affected the outcome of his trial. It is
the defendant’s burden to demonstrate prejudice and he has made no effort
to do so. Consequently. there is no need for this Court to engage in a
harmless error analysis. However. the record shows. if any error occurred.
it was certainly harmless. The defendant’s convictions should be

aftirmed.



1. Respense to Assienment of Error B: the trial court did not abuse it
discretion when it admitted the defendant’s custodial statements

because the defendant did not make an unequir vcal request for

counsel.

The defendant claims the trial court erred when it admitted his
custodial statements. pursuant to a CrR 3.5 hearing. because he made an
unequivocal request for counsel. Br. of Appellant. p. 19. The defendant is
referring to the following statement. which he made after he waived his
rights under Mirandea: 1 mean. I guess I'l] just have to talk to a lawyer
about it and, you know. I'll mention that you guys were down here with a
story and...” Br. of Appellant, p. 19; (RP 105-06).

A trial court’s decision to admit statements made during a
custodial interrogation is an evidentiary decision that is reviewed for an
abuse of discretion. State v. Cross. 156 Wn.2d 580. 619, 132 P.3d 80,
cert. denied. 549 U.S. 1022 (2006). The trial court abuses its discretion
when its decision is “manifestly unreasonable or based upon untenable
grounds or reasons.” Sture v. Powell. 126 Wn.2d 244,238,893 P.2d 615
(1993)y: Srare v, Huelerr. 92 Wn.2d 967, 969. 603 P.2d 1238 (1979))
(finding “[a]n abuse of discretion occurs only when no reasonable person
would tahe the view adapted I the trial count™ s

An officer is free to conduct a custodial interrogation of a suspect

once the suspect has been advised of his or her Miranda rights and has

Y
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Knowingly and voluntarily waived these rights. Viranda v, Arizona. 384
.S 4536 (19660 Edwards v, Arizona. 351 U8 47748368 L. Fd. 2d
3781981y State v, Radelitfe. 164 Wn.2d 900, 905-06. 194 P.3d 250
(2008). A suspect who has waived his rights under Miranda may request
counsel at any time during the interrogation. Echrards. 451 U.S. at 484-
85. Once a request for counsel is made. the officer must cease asking
questions and he may not recommence questioning until counsel is present
or the suspect reinitiates the conversation. /d.

However. a request for counsel must be unequivocal and
unambiguous. Radcliffe, 164 Wn.2d at 907. 1f a suspect’s request for
counsel is equivocal or ambiguous, an officer may proceed with
questioning. /d. The court applies an objective test in order to determine
whether a suspect’s request for counsel is unequivocal and unambiguous.
Davis v. United Stares, 512 U.S. 452, 459, 114 S. Ct. 2350 (1994): see
also Radcliffe. at 907 (finding Washington applies the standards set forth
under Davis). Under this objective test. the court considers what a
“reasonable officer in light of the ¢circumstances would have understood.”
as opposed to 7 ftthe lkelihood that a saspect would wish counsel to be
present.”” Daves, ST2 0 .S ar439 cquoting VoG s Hnconsm, 301 US,
P7LP780 IS Lo d 2d 1380 THE SO O 22040199100, This objective test

is designed to provide a ~bright line™ that can be applicd by officers ~in

[
»d



the real world of investigation without unduly hampering the gathering of
information.” Devis. at 401 (finding ~if'[the courts] were to require
questioning to cease if a suspect mafde] a statement that mighr be a
request for an attorney. this clarity and case of application would be lost™).
If an officer must ask further questions in order 1o determine whether the
suspect has made a request for counsel. then the suspect’s request is not
unequivocal. Stare v. Smith. 34 Wn. App. 403, 408-09. 661 P.2d 1001
(1983).

The courts have found a suspect’s request for counsel is
unequivocal when the suspect acrually asks for an attorney to be present
during the interrogation. Smith v. Endell. 860 F.2d 1528. 1529 (9th Cir.
1988) ("[c]an I talk to a lawyer?™): Alvarez v. Gomez. 185 T.3d 995. 998
(9th Cir. 1999) (~[c]an I get an attorney right now. man?™).

In contrast. the courts have found a suspect’s request for counsel is
not unequivocal when the suspect simply makes an assertion that he may
want to talk to an attorney. Davis, at 435 ("mavbe I should talk to a
laswwyer™ ) Cnited States v, Fouche. 776 F.2d 1398, 1403 (9th Cir. 1983)

cHEmight want o walk o atawver™: Sevvonn v Runncl 630 F 33 1276,

A 20T LS App DEXIS THITE 200 oofmy | father askod me o

i
<

mquire ahout an attornes "1 Radelitte. at 904,907 ("may be [1] <should
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contact an attorney 7). In these cases. the ofticer is free to proceed with
questioning,

In the present case. the trial court conducted @ CrR 2.3 hearing on
June 14, 2010, the first morning of trial. (RP 71). Detective Buckner and
Detective Schultz testified at the hearing. (RP 74). Both ofticers
interviewed the defendant on January 8. 2010, shortly after midnight, at
the Yakima Police Department. (RP 74, 80). The interview lasted
approximately twenty-five minutes. (RP 80).

Detective Schultz was the primary officer in the case. (RP 80).
Schultz advised the defendant of his Mirandu rights while Detective
Buckner sat in the interview room with her. (RP 80). After Schultz
advised the defendant of each Mirandu right. she asked the defendant if he
understood that right. (RP 96). Lach time. the defendant responded that
he understood that particular right. (RP 96). Both Buckner and Schultz
testitied that the defendant never asked for clarification of his rights, he
never expressed any confusion. and he was very {luent in English. (RP 82-
83.98). The detendant did not appear to be tired. (RP 90y, The officers
never made wny threats or promises o the defendant, (RP 832, The
detendant agreed to talk o the officers, (RP 83,981 Both otticers
testified that the defendant never invoked his right to remain silent. he

never stopped answering questions. and he never asked the detectives w

I



stop ashing him questions, (RP 83,91, 98). Both ofticers testified that the
defendant never asked to have an attorney present. (RP 83, 98).

The ofticers described the defendant’s demeanor as ~arrogant”™
throughout the interview. (RP 90. 99). Detective Buckner also described
the defendant as “cocky.™ (RP 90). When asked whether the defendant
knew why the officers were talking to him, Detective Schultz responded:
“[a]bsolutely. ves.”™ (RP 98). However. Schultz also described the
defendant as ~disinterested somewhat of our conversation.”™ (RP 101).
She said the defendant provided “very quick™ and “short™ answers
throughout the interview. (RP 102).

At some point in the interview, Detective Buckner interjected with
the following comment to the defendant:

Buckner: [blut you've been through the system to know that
vou know we don’t end up down here with you in
custody unless we've got probable cause.

(RP 103). The defendant responded with the following comment:

Defendant:  Tmean. 1 guess I'll just have to talk to a lawver
about it and. you knov. I'll mention that you guys
were down here with a story and - =

fRP 1oy, The connuent in italics is the comment that the detendant

clatms was an unequivoval request tor counsel, Broof Appcilane po 19,

Phe detendant’s commeent s referenced three times in the transeript. (RP 89100 107,
It appears exactly the same cach time it is reterenced. I each instance. the defendant
tratls of with 7. Jvou guvs were down here with a stors and - -7 1RP 89, 160107,

26



After the defendant made this comment. the following colloquy took
place:
Buckner: Well. we have our version.

Defendant:  Right. I'don™t know what you guys are
talking about.

Buckner: OKkay. vou don’t want to talk about your
version. your set of circumstances?

(RP 103). The interview continued in this fashion and the officers decided
to terminate it soon thereafter. (RP 102).

At the CrR 3.5 hearing. Detective Buckner testified that he did not
interpret the defendant’s comment as an invocation of his right to counsel.
(RP 89). Detective Schultz also testified that she did not believe the
defendant’s comment was a request for counsel. (RP 101). When defense
counsel asked Detective Schultz “how she came to this realization,™ she
responded: “[blecause he - - because he wasn’t a specific request.” (RP
101). Schultz said the defendant’s comment was very “nonchalant.” in the
context in which it was made. (RP 101). Detective Schultz said. if there
was any meaning to be given to the defendant’s comment. she interpreted
itas a statement that the defendant intended to talk w alawver at
“sometime 10 the future,”™ (RP 1064

Under the objective test that was set torth by the Court in Davis,

the defendant’s comment was not an invocation of his right to counsel.



The detendant never actually asked tor an attorney. The defendant never
asked if' 1t was possible to “get” an attorney. The defendant never asked
for his attorney to be called. The defendant never said he wanted to stop
the interview and the defendant continued talking to the officers after he
made this comment. In addition. when the defendant continued talking to
the officers. after he made this comment. he immediately moved on to
another topic. A reasonable officer in light of the circumstances would
not interpret the defendant’s comment as an unequivocal request for
counsel. Davis. at 459.

Also, there is nothing from the defendant’s comment to suggest
that he was seeking an attorney to be present at the time of the interview.
Rather. the defendant’s comment indicated he intended to consult an
attorney in the future. The defendant’s comment is similar to the
comments made by the defendant’s in Davis. Fouche, Runnels, and
Rudcliffe. In each of these cases. the defendant was not “requesting”™
anything: rather. he was simply making a comment that he na consult an
attornes in the future, In cach ot these cases. the courts found the
Jdetendant’s expression of uture Intent was not an unequivocal request for
counsel Davis, at 433 Fonichie. 7760 F 2dan 1030 Runmd s 630 F Sdar 3.

Radclitte. at 904, 907,



This Court should tind the trial court did not abuse its discretion
when it admitted the detendant’s custodial statements because it was
reasonable for the trial court o find. in light of the circumstances. that the
defendant’s comment was not an unequivocal request for counsel, The
defendant’s convictions should be aftirmed,

1. Response to Assignment of Error C: the trial court did not abuse its
discretion when it denied the defendant’s request tor an

“informant” instruction because the State’s case was not solely
reliant on the uncorroborated testimony of the informant.

The defendant claims the trial court erred when it refused to
provide to the jury with his proposed cautionary instruction regarding the
credibility of an informant’s testimony. Br. of Appellant, p. 23. The
defendant’s proposed instruction was modeled after Washington Pattern
Jury Instruction ("WPIC™) 6.05 - Testimony of Accomplice.

When a trial court’s decision to reject a proposed instruction is
~predicated upon rulings as to the law."” the court’s decision is reviewed
de novo. Stare v. Lucky, 128 Wn.2d 727.731. 912 P.2d 483 (1996)
(quoting Jolnson v Hovward, 45 Wn2d 433, 436, 275 P.2d 736 (1954)).
W hen a trial cowrt’s dectsion to reject a proposed mstruction is based on
the Tacts of the cases the court’s decrsion s reviewed Tor an abuse of
diserction. Luchy. P28 W 2d at 731 peiting Stwre ex rel Carvoll v,

Junker, 79 W 2d 12,26, 482 P 2d 7753 (197,

24



Under the Washington Patern Jury Instructions. there is no
standard cautionary instruction that the court must provide when an
“informant” testifies at trial. In contrast. there is a standard pattern jury
mstruction that may be provided when an “accomplice™ testifies at trial.
WPIC 6.05. WPIC 6.05 provides:

[tlestimony of an accomplice. given on behalf of the State.

should be subjected to caretul examination in the light of

other evidence in the case. and should be acted upon with
great caution.  You should not find the defendant guilty
upon such testimony alone unless. after carefully

considering the testimony. you are satistfied beyond a

reasonable doubt of its truth.

(WPIC 6.05). Using its discretion, the trial court may provide WPIC
6.05 to the jury when an accomplice testifies at trial. However. the trial
court is required to provide this instruction only if the State’s case is
“solely™ reliant upon “the uncorroborated testimony of [the] accomplice.”
State v. Curothers. 84 Wn.2d 256. 269, 525 P.2d 731 (1974): Stare v.
Willoughby. 29 Wn. App. 828. 831. 630 P.2d 1387 (1981). overruled on
other grounds in State v. McKim, 98 Wn.2d 111. 633 P.2d 1040 (1982).

In the present case. the trial court rejected the defendant’s
proposed mstruction because it found neither the Washington Suprome

Court nor the Washington Cowt of Appeals had approved a cautionan

instruction regarding an informant’s testimony, (RP 1904, However. the



court also rejected the defendant’s proposed instruction because it found
the instruction was inapplicable. given the facts of the case. (RP 1904),
Further. the trial court found the defendant was able to argue his theory of
the case without this instruction because the jury would still be instructed
that they were the sole judges of credibility. (RP 1904: Instruction No. 1:
CP 90).

Garold Jacobson’s testimony was credible. Jacobson was a long-
time friend of the defendant’s. (RP 1411). It was logical that the
defendant would confide in Jacobson when the two were housed in the
same cell block at the Clark County Jail. (RP 1413). Jacobson said he
reviewed very little outside information about the case. (RP 1421, 1444).
Jacobson would only know the information to which he testified if the
defendant told it to him.

Also. Jacobson's testimony was corroborated. Jacobson knew the
defendant was wearing a black hoodie at the time of the shooting. (RP
1441).  Jacobson knew Muro shot the defendant in the stomach and in the
head. (RP 1436). Jacobson knew the detendant shot Muro five or six
times. though he shot at him seven or eight times. (RP 14361 Jacobson
knew the detendant shot Murosath a Sprineticld NeD 437 (RP 14394
Fhe Sate’s case did not rely selely upon™ Jacobson™s “uncorroborated

testimony ™ in order to support the defendant’s convictions, Curorhiers. 84

L
—



Wn.2d at 269, For this reason. even if Jacobson was an ~“accomplice.” the
trial court would not have been required to provide a cautionary
“accomplice™ instruction under WPIC 6,03, Carothers, at 269,

In addition. the defendant was able to call Jacobson’s credibility
into question throughout trial. Detense counsel cross-examined Jacobson
regarding his cooperation agreement (RP 1448); the jury received a copy
of the cooperation agreement as an exhibit: and the jury was instructed
that they were the sole judges of credibility (Instruction No. 1: CP 90).

Under a de novo standard of review. this Court should find an error
of law did not occur when the trial court rejected the defendant’s proposed
“informant” instruction. There is no requirement under the law that such
an instruction be provided. Also. even under the analysis for WPIC 6.03
(the accomplice instruction), an “informant™ instruction was not required
here because the State’s case was not solely reliant upon Jacobson's
uncorroborated testimony. For the same reasons. this Court should find
the trial court did not abuse its discretion when it rejected the detendant’s

proposed “informant” instruction.

-
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IV, Response o Assignment of Lrror D: the trial court did not abuse its

inconsistent statements because Muro's statements were
admissible under ER 613,

The defendant claims the trial court erred in admitting Jose Muro's
prior inconsistent statements through the testimony of Detective Rick
Buckner and Yulia Venegas. Br. of Appellant. p. 28. The defendant’s
claim is without merit.

A trial court” decision to admit evidence is reviewed for abuse of
discretion. In re Det. of Post, 170 Wn.2d 302, 309, 241 P.3d 1234 (2010).
The court’s decision will be reversed only if the “"exercise of its discretion
is manifestly unreasonable or based upon untenable grounds or reasons.™
Post, 170 Wn.2d at 309 (quoting Powell, 126 Wn.2d at 258).

Under Washington Evidence Rule 613, a prior. unsworn. statement
by a witness is admissible at trial, for the purpose of impeachment. ER
613. A prior statement by a witness is admissible for impeachment
purposes so long as the witness testities inconsistently to his or her prior
statement at trial. State v. Robbins. 23 Wn.2d 110. 169 P.2d 246 (1946)
(tfinding a witness may be impeached by a prior inconsistent statement

or cross=examinationt The prior out-ol-court statement s
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not hearsay because itis not offered tor the truth of the matter asserted.

Stare v Witlianes, 79 W, App. 210 26,902 P.2d 1238 ¢1995). Rather. the
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purpose of impeachment by prior inconsistent statement is to aid the jun
in evaluating whether the witess's testimony 1s credible, Srare v
Newbern, 93 Wa, App. 277. 293,975 P.2d 1041 (1999). ~If the witness
testifies at trial to an inconsistent story. the need for the jury to know that
this witness may be unreliable [is] compelling.”™ Newbern. 95 Wi, App. at
293,

Betore a prior inconsistent statement may be admitted. the witness
must be ~afforded the opportunity to explain or deny the same and the
opposite party [must be] afforded an opportunity to interrogate the witness
thereon...” ER 613. However. the witness’s statement at trial does not
need to be directly contradictory to the witness’s prior statement, in order
for the prior statement to be admissible under this rule. Srerling v.
Radford. 126 Wash. 372, 218 P. 205 (1923). Inconsistency is determined.
“not by individual words or phrases alone. but the whole impression or
effect of what has been said or done.” Rudford. 126 Wash. at 375. ~Itis
enough it the proffered testimony. taken as a whole. either by what it savs
or by what it omits to say, attords some indication that the fact was
ditferent from the testimony of the witness whon it sousht to contradict.™
Newhern, 93 Wi App.at 294 cquotng £ nited States v Gravelr . 840 1. 2d

FI36. 1163 (4th Cir 1988,



In the present case. Deteetive Buckner spoke to the victim. Jose
Muro. the night atter the shooting. (RP 1331), Detective Schultz was also
present for this conversation. (RP 1331). Buckner spoke to Muro while
Muro was still in the hospital. immediately after he had come out of
surgery. (RP 1331). Buckner said Muro was in “pretty bad shape™ at the
time: however. he also said Muro was able to communicate and he
appearcd to understand the officer’s questions. (RP 1332-33). Muro told
Detective Buckner that the defendant. “Neeka,” was the person who shot
him at the Bi-Lo market. on the night of December 30, 2009. (RP 1537-
38). Buckner clarified with Muro whether he was sure it was the
defendant who shot him. (RP 1537-38). Muro said he was sure it was the
defendant. (RP 1537-38).

Approximately one month later. Muro spoke to his girlfriend,
Yulia Venegas. about the shooting at Bi-Lo, on December 30. 2009. Muro
told Venegas that the defendant, “Necka.™ walked into the Bi-Lo market
on December 30, 2009. headed directly towards him at the back of the
store. pointed a gun at him. and shot him once in the stomach. twice on the
left arm. and. once Muro was on the ground. on the head, (RP 79293

Iriab was held approsimately siv moenths atter the <hooting. When

Muro testified at trial. he denied secing the person who shot him and he

T Vencgus testificed 1o this information in an offer of proot” outside the presence of the
qurs. (RP 7Y
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denied telling anvone that he saw the person who shot him. Muro testitied
to the following:

State: ...Did you get a chance to see who shot vou?

Muro: No, Fdidn't

State: You didn't see who - - who it was?.. A male.
female?

Muro: No. I didn’t see nothin". Like 1 said, everyvthing
happened so quick. 1 was trying -- 1 was trying to
duck. pretty much closing my eyes when I -- when 1
was doing it.
-(RP 737)
Muro testified that he remembered talking to detectives
immediately after he had surgery. while he was still at the hospital. (RP
743). However, he said he did not remember anything about his

conversation with them. (RP 747). Next. Muro testified as follows:

State: You're saying that you did not see who shot
vou that evening: correct?

Muro: Yeah. that's correct.
State: Have vou ever told anybody that you saw

Neeka. . .shoot vou?

Mure, N
State: \tany poimnt?
Muro: No,

- (RP 747-48).



The trial court allowed the State to recall Detective Buckner and
Yulia Venegus for the purpose of impeaching Muro with his prior
inconsistent statements. (RP 1228-1230), However. the trial court found
the State had not timely disclosed Venegas's impeachment evidence to the
defense. Consequently., the court ruled. as a sanction. the State would not
be permitted to ask Venegas the actual identity of the person Muro said
shot him. (RP 1227-28). The trial court did not limit Detective Buckner’s
testimony because it found the State had timely disclosed Muro’s prior

statements to Buckner. to the defense. (RP 1231). Venegas testified to the

following:

State: ...Did [the defendant] ever tell you who shot
him?

Venegas: Yes.

State: Did he identify the person - -

Venegas: Yes, he did.

State: - - who shot him?

Venegas: Yes. he did.

State: And when did he make that - - that
statement to sou’!

Venegas At the end of Februars .

State: Was that the only time [the detendant]

identificd who shot him?”



Venegas: No. there was a second time,

Venegas: He told me atter that when his brother
Johnny was there. oo.
- (RP 1290-91).

The detendant requested that a limiting instruction be read to the
jury before Detective Buckner was recalled to testify, The trial court read
the following instruction to the jury before Buckner testified:

I'm allowing the following evidence but you may consider

it only for the purposes of impeachment of the victim. You

must not consider the answers for any other purpose or for

evidence of guilt of the crime charged.

(RP 1536-37). When the State recalled Detective Buckner, he testified to

the following:

State: So what did you ask [Muro] at that point in
regards to the shooter?

Buckner: My question was. ~if we arrest Necka- -~
Neeka being the defendant, also know as
Jose Gasteazoro. “If we arrest Neeka for
this, would we be arresting the wrong
person?”

State: What was his answer to vou?
Buckner: “No,”
State Did vou follow up that with further

Juestions as o follow up?

Buchner: Pashed the victim, Jose Muro. Do vou
understand the question?
State: What was his answer toyou?



Buckner He said, 7 You 7 repeated the question
again. I we arrest Neoha foe thiss e we
arresting the wrong person’”

State: Flis answer was?

Buchnoer TN

State: Did vouash a claritying question subsequent
o that”

Buckner: L did,

i%;wkncr: “Did vou see Necka that pight?”

State: His answer o vou!

Buckner: “Yes”

State: Any further questions?

Buckner I asked him, ~“Did Neeka shoot vou?” His

response..was, “Yes. or, " Yeah”
(RP 1535-36, 1537-38). At the conclusion of trial, the court provided the
following written limiting instruction to the jury:

[¢lertain evidence has been admitted in this case fur only a
limited purpose. This evidence consists ol allege prior
sttements made by Jose Muro o Julic Venegase Rick
Buchner. and Lindsay Schultz. This evidence may be
considered by vou onb for the purpose of axsessiny the
credibility of Jose NMures You nun e consader 1t dar
§ ’ st ol e erimes hareed or any other

H

H Woileel
b

"\,.‘:k:\‘ {4 i 1
purpese, Ay discussten o the evidenee duarmyg you
Jetiberations gt e copsestont weth thrs miaton.

i%

- iInstruction No. 7 CP 97

* The State did not recall Detective Schul,
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Under FR 6150 the trial court properly allowed Detectis e Buckner
and Yulia Venegas to testily to Muro's prior statements because Muro's
prior statements were eonsistent from his statements at trial. Muro
testified that he never told “anvone™ he saw who shot him.® Therefore. it
was appropriate for the trial court to allow Detective Buckner and
Venegas to testify that Muro told them he saw who shot him. Muro
testified he wasn’t able to see who shot him. Therefore. it was appropriate
for the trial court to allow Buckner and Venegas to testify that Muro told
them he was able to see who shot him. Muro testified he never told
“anyone” that the defendant. “Neecka.” shot him. Therefore, it was
appropriate for the trial court to allow Detective Buckner to testify that
Muro told him that the defendant. “Neeka,” shot him. For this same
reason. it would have been appropriate for the court to have allowed
Venegas to testity that Muro also told her that the defendant. Neeka. shot
him.”

The State was not required to confront Muro with the exact words
he said to Buckner and Venegas.  What is important is that the “whole
impression and effect”™ of Mure’s prior statements to Buckner and

Venegas was icensistent from his tesumony at wial. New horn, at 204

S Merriam-Webster's Dictionars defines “amvone”™ as: vans person at all” Yerriom-
Hohster com Merriam-W ehster, 2011
The mial court did notallow Venegas to testifs 1o the identinn of the shooter
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(finding “[ijnconsistency is to be determined. not by individual words or
phrases alone. but the swhole impression or effecr of what has been said or
done..[d]o the two expressions appear to have been produced by
inconsistent beliefs?™) To be sure. the “whole impression™ of Muro’s
prior statements was that he knew the defendant shot him. The ~whole
impression” of Muro's trial testimony was that he did not know who shot
him.

It was relevant for the jury to hear Muro’s prior inconsistent
statements because this information would aid the jury in evaluating
whether Muro’s testimony was credible. Also, there is little risk that the
jury used this information for any purpose other than to evaluate the
credibility of Muro’s testimony. because the trial court repeatedly
instructed the jury that they could consider Muro’s prior statements on/y
for this limited purpose. Also. there is no evidence from the record that
the prosecutor argued during closing that the jury could consider Muro's
prior statements as substantive evidence. It was appropriate for the State
to impeach Muro with his prior inconsistent statements and the trial court
Jid not abuse it diseretion when it allowed the State o do so.

o addivon. even though the State did notargue Muro’™s prior

meonsistent statements were substantive esidence. Muro s statements to



Detective Buckner would have been admissible under FR 80T¢dy D iiiiy as
prior statements of identification,

ER 801idy1yiiiy provides “[a] statement is not hearsay
il (D). [thhe declarant testifies at the trial or hearing and is subject to
cross examination concerning the statement. and the statement is . . .(iii)
one of identification of a person made after perceiving the person . . .. ER
80T(d)(1)(ii1). Statements of prior identification are admissible at trial as
substantive evidence when a witness, who was once able to identify a
person. is no longer able to identify that person. Siare v. Grover. 55 Wha.
App. 923, 930, 780 P.2d 901 (1989). “Uncertainty or inconsistency in
identification testimony “goes only to its weight. not its admissibility.”™
Grover, 35 Wn. App. at 930 (quoting State v. Taughn. 101 Wn.2d 604,
610. 682 P.2d 878 (1984)). Statements of prior identification may be
admitted through a witness other than the declarant. /d, at 932.
Statements of prior identification are presumed to be reliable because they
occur before the witness can be influenced to change his mind. Srare v,
Sinvmons, 63 Wn,2d 17, 19-21, 383 P.2d 389 (1963,

Muro's prior statement to Detective Buckner would hanve been
admissible under this rule becuuse Mure provided the identinn of the
shooter to Buckner when he spoke to Buckner at the hospital. the night

alter the shooting. However. at trial. Muro claimed he did not know the



identity of the person who shot him. Muro's statement of identitication
Detective Buckner was reliable because the statement was made betore
Muro could be intluenced o change his mind.

The trial court’s decision to admit Muro’s prior inconsistent
statements was not manifestly unreasonable or based on untenable
grounds because the statements were admissible under ER 613, In
addition. Muro’s prior statements of identification to Detective Buckner
were admissible under ER 801(d)(1)(iii) as prior statements of

identification. This Court should affirm the defendant’s convictions.

V. Response to Assignment of Error E: the trial court did not abuse its
discretion when it denied the defendant’s motion for a mistrial
because Deputy O'Dell did not provide improper opinion
testimony: in the alternative, any error was not serious and it was
invited.

The defendant claims Deputy O'Dell provided improper opinion
testimony when he testified he could not identify the suspect in the
surveillance video as the defendant but ~that’s what our investigation - -
led to.” Br. of Appellunt. p. 30. The defendant claims the trial court erred
swhen it denied his subsequent motion for a mistrial.

When o witness provides mmproper opinton testimony . the error is
considered a trial irregularits . See Srare v Post, 39 Wno App. 389393,
797 P.2d 1160 (1990, aff'd. 118 Wn.2d 396, 826 P.2d 172, 837 P.2d 399

(1992 Atrial rregularity constitutes reversible error only i it deprives



the defendant of a fair trial. Poss. 39 Wne App. 389, In determining
whether a trial rregularity deprived the defendant of a fair trial. the court
considers: (1) the seriousncss of the irregularity: (2) whether the
challenged evidence was cumulative of other evidence properly admitted:
and (3) whether the irregularity could be cured by an instruction to
disregard the remark. an instruction which a jury is presumed to follow.
State v. Escalona, 49 Wn. App. 251,254, 742 P.2d 190 (1987): State v.
Weber. 99 Wn.2d 158, 165-66. 659 P.2d 1102 (1983). The trial court is
presumed to be in the best position to evaluate whether the irregularity
resulted in prejudice. Heber. 99 Wn.2d at 163-66. Consequently, a trial
court’s decision to grant or deny a mistrial, based on a trial irregularity. is
reviewed for abuse of discretion. Id.

A witness provides improper opinion testimony when he testifies
to his opinion regarding the defendant’s guilt. Srate v. Montgomery, 163
Wn.2d 577,591,183 P.3d 267 (2008) (finding it is also improper for a
witness to testity to his opinion regarding a witness’s intent or veracity).
A witness provides his opinion as to any of these issues when he tells the
jury which result e reach. See Vonreomerv, 163 Wn2d at 391 For
example. mn Yonrzomeriowhen the detfendants were charged with
possession with intent to manutacture methamphetamine. the court found

the ofticer provided improper opinion testimony when he testified 1 felt
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very strongly that they were. in fact. buving ingredients to manufacture
methamphetamine.”™ Momgomery. at 387-88.

Under the invited error doctrine. a defendant may not “set up an
error at trial and then complain about it on appeal.™ Srare v. Hockaday.
144 W App. 918,924, 184 P.3d 1273 (2008) (citing Ciny: of Seattle v.
Patu, 147 Wn.2d 717, 720-21. 538 P.3d 273 (2002)). A defendant invites
error when he “materially contribute[s] to the error challenged on appeal
by engaging in some affirmative actions through which he knowingly and
voluntarily sets up the error.”™ Hockaduy. 144 Wn. App. 918 at 924.

Here. Clark County Sheriff’s Office Deputy Eric O Dell testitied
that he responded to the Bi-Lo market on the night of the shooting, at
approximately 11:07 p.m. (RP 566). ODell testitied that his primary role
in the investigation was to work with the company that maintained Bi-
Lo’s video surveillance system in order to retrieve a copy of the
surveillance from that night. (RP 367). On direct examination. O’ Dell
testified that he reviewed the surveillance footage: however. did not offer
an opinion regarding the identits of the person who could be seen on the
sarsetllance video. (RP 368). On cross-examination. the following
colloguy took place between defense counsel and Deputs O Dell-

Detense: Amd there  in the video. there™s two other

mdividuals that come into the store in that
pertod of time.



Defense:

Defense:

O Dell:

Defense:

Detense:

O Dell:

Correct.

And one of them was wearing dark clothes
and the other was wearing white clothes --

Correct.
-- with a baseball cap.
Correct.

And were you able to identify either of those
individuals?

The -- the one subject in the light clothing.
no; the one subject in the dark clothing was
Mr. Paniagua.

Well. how do you know that?

Could you identify him from that video?

I didn’t look at it close enough to do the

identification.

So vou're just believing that’s him. that's
not an identification. correct?

That's what our investigation --
NO -~

Ledto

- I'm ashing whut vou could see

Oh. Tdidn™t -~ that wasn™t my responsibility.,
no. Ldidn™t do that,
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Detense: So the answer is no.

O Dell; Correct.

-(RP 601-602).

The following day. defense counsel moved for a mistrial. (RP
768). Defense alleged Officer O™ Dell offered improper opinion testimony
when he testified “regarding identification of Mr. Paniagua™ as being “the
individual in the black hoody in the video.™ (RP 768). The trial court
denied the defendant’s motion for a mistrial. The court found, if the
officer rendered an opinion at all. it was as to identification, not as to the
defendant’s guilt. (RP 773). Also, the court found the officer was simply
answering the question that defense counsel had asked of him. (RP 773).
Lastly, the court found defense counsel did a “masterful” job because he
clarified with the officer that he did not positively identify the defendant
from the surveillance footage. (RP 773). The court said it would give any
curative instruction that the defense requested — now or at the end of trial.
(RP 773).

The trial court’s decision was correct. First, a trial irregularity
nover eccurred in this case because Deputy O Dell Jid net provide his
opinion as to the defendant’s quilt. Defense counsel asked Deputy O Dell:
“[ejould vou identify [the defendant] from that video?™ Deputy O™Dell

ultimately responded. no - -7 (RP 601). Washington has “rexpresshy



declined to take an expansive view of the claims that testimony constitutes
an opinion on guilt.”™ Sture v. Demerve 144 Wn2d 733,760, 30 P.3d 1278
(2001) (quoting Cinv of Seattle v. Heatlev. 70 Wn. App. 373,379,834 P.2d
638 (1993)). Consequently. it would not be reasonable to 1ind Deputy

O’ Dell provided Ais opinion regarding the defendant’s guilt when he said
“that’s what our investigation- - led to.”

In addition. if any irregularity occurred. it was not serious. Deputy
ODell did not testify that. in his opinion, the defendant shot Jose Muro.
Deputy O Dell did not testify that, in his opinion. the defendant intended
to shoot or kill Jose Muro. Deputy O Dell did not testify that, in his
opinion, the defendant was the person shown in the surveillance video.
Deputy O Dell never gave his opinion as to what result the jury should
reach and he never gave “his office’s™ opinion as to what result the jury
should reach. As the trial court stated. if any error occurred here. defense
counsel mitigated it when he clarified with Deputy O*Dell that /e did not
know who was shown in the surveillance video.

Also. any resulting prejudice from this trial irregularity could have
been cured by an instruction to disregard O Dell’s remark. Detense
counsel did not request a limiting instruction after the court ruled on his

K

motion tor misirial and offered to provide a limiting instruction. The
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defendant has made no showing that the singular flecting comment in this
case was so preiudicial. it could not be cured by an appropriate instruction.

More importantly. any wial irregularity that occurred was invited
by the defendant. During direct examination. Deputy O Dell did not
provide any opinions regarding his beliefs. or his office’s beliefs. on the
identity of the defendant in the surveillance video. If Deputy O Dell
provided any opinions regarding the guilt or identity of the defendant. it
was only because defense counsel solicited these opinions during cross-
examination. Because the defendant invited Deputy O'Dell’s opinion
during cross-examination. under the invited error doctrine, he cannot
complain about O'Dell’s answers on appeal.

This Court should find any trial irregularity that occurred was
invited by the defendant. In alternative, this Court should find the trial
court did not abuse its discretion when it denied the defendant’s motion
for a mistrial because any irregularity was not serious. The defendant’s

convictions should be affirmed.

VL Response to_ Assignment of Error F: the trial court did not abuse its
seretion when it allowed Detective Buchner to testifs about the

fa1e ity aveyry s 4l A
1l 10N PeCalsg the of

Fhe detendant elaims the triad court erred because 1t allowed

Detective Buckner to testify to testimonial hearsay when Buckner
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discussed the course of hix investigation. Br. of appellant. p. 30, The
defendant’s claim is without merit,

Whether a statement is hearsay is a question of law that is
reviewed de novo, Srare v Newl. 144 Wn.2d 600, 607, 30 P.3d 12553
(2001). However. the trial court’s decision to admit a statement is an
evidentiary ruling that is reviewed for abuse of discretion. /n re Det. of
Post. 170 Wn.2d 302, 309, 241 P.3d 1234 (2010) (quoting Powell. at 258
(evidentiary rulings are reviewed for abuse of discretion and reversed only
if the "exercise of its discretion is manifestly unreasonable or based upon
untenable grounds or reasons™")).

Under ER 801(c). hearsay is an out-of-court statement that is
offered "to prove the truth of the matter asserted." A statement is not
hearsay if it is used only to show the effect of the statement on the listener.
as opposed to the truth of the statement. State v. Roberts, 80 Wn. App.
342.352-53,908 P.2d 892 (1996): State v. Jessup. 31 Wn. App. 304, 314-
15.641 P.2d 1185 (1982). Out-of-court statements may be admissible for
the purpose of explaining the course of an officer’s investigation because
these statements are not ofterad o prove the truth of the matter asserted.
Seo Stare v Hacier 66 W App 409 4120832 P 2d 12701992
However, in order to be admissible tor the purpose ot explaining the

course of an officer’s investigation. the out-of-court statements must also



be relevant to an issue in controversy., Srare v Edvwards. 131 W, App.
611,614, 128 P.3d 631 (2006). Hicker. 66 Wn. App. at 412 (finding.
when “the police procedures were not challenged nor at issue inany way.”
out of court statement regarding course of officer’s investigation was not
relevant).

Clark County Sherift™s Office Detective Rick Buckner was one of
the lead investigators in the case. (RP 833). Detective Buckner pursued
the defendant as a possible suspect after he spoke to numerous members of
the victim. Jose Muro’s. family. (RP 839-40). At trial. the court permitted

Detective Buckner to provide the following testimony regarding his

investigation:

State: ...|a]t some point did you develop a
potential suspect in this case?

Buckner: Yes. we did.

State: How did that occur?

Buckner: By talking to various family members at the
hospital that evening. we were provided
with the name of a possible suspect.

State: SWere you g;\ en background information
“%m it either this person or any refationship
with uthers )

Buckner: Yos.wewere. .



Buckner: We nere told the defendant. Jose Muro. and
[Muro®s] brother. .. were best friends at one
time. There had been a disagreement
between them,

- (RP 838-40).

[Here, Detective Buckner’s testimony was not hearsay. These
statements were not offered to prove the truth of the matter asserted:
rather. they were offered to explain their effect on the listener.
Specifically. these statements explained how and why Detective Buckner
decided to pursue the defendant as a possible suspect in the case.

How and why Detective Buckner decided to pursue the defendant
as a suspect was relevant in this case. During trial. defense counsel
insinuated that the Clark County Sheriff’s Oftice conducted a slipshod
investigation and it had no real basis to pursue the defendant as a suspect.
For example, during cross-examination defense counsel asked Buckner:
“[w]ould it be an accurate statement to say that Mr. Gasteazoro became a
pemonofﬂﬂmeﬁinﬂﬁshncﬁgmﬁonShmﬂyaﬁmynurﬁmtVﬁuioﬂm
hospital?™ (RP 936). Defense counsel then asked Buckner whether the
olficers searched the defendant’s residence (pursuant to a search warrant)
onh hecause they hud seen pross release that indicated the defendant
micht be a suspect in the case, (RP 9271 (Buckner refuted this

allegation).
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The defendant called the credibility of the officers™ inyestigation
into question. Consequently. it was relevant for the State to respond with
evidence that demonstrated the ofticers conducted a caretul and thoughttul
investigation. The testimony from Detective Buckner demonstrated he did
not blindly target the defendant as a suspect. Rather. Detective Buckner
conducted multiple interviews with members of the victim's family. It
was by virtue of these interviews that Buckner learned the defendant may
be a person of interest.

If any error occurred with the admission of Detective Buckner’s
testimony, the error was harmless. Muro's family members testified at
trial. They testified that the defendant and Muro used to be friends but
recently had a falling-out. (RP 702: 755; 783). Even Muro and the
defendant testitied their long-time friendship ended abruptly in December
of 2009. (RP 722:1839). Consequently. Detective Buckner’s testimony
was cumulative and the defendant cannot show he was prejudiced by its
admission.

In addition. Detective Buckner never testified to anyv out-of-court
statements that were made by the defendant’s girltriend. VMelissa Thanes
Sev Broar Responae ne, po 300 Detective Buchner testitied to the following

at trial

t o
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State: Where did you go after talking with

Melissa?
Defense: Objection. ..
State: ... Strike that.
State: What was the next step in your

investigation?

Buckner: My investigation led us...to the Portland
area.

(RP 860). Detective Buckner never testified to what. if anything. Melissa
Ibanez told him.

Detective Buckner's testimony was not hearsay because it was
offered to explain the course of his investigation. The trial court did not
abuse its discretion when it admitted Buckner’s testimony regarding the
course of his investigation because the defendant called the credibility of
the investigation into question. Further, if any hearsay was admitted, it
was cumulative and did not prejudice the defendant.

VIIL Response to Assignment of Error G: the prosecutor did not commit

misconduct during closing argument and the defendant has failed
to demonstrate defense counsel was ineflective.

The detendant cluims the prosecutor committed reversible
misconduct during closing arcument swhen he said: “Jthere™s been no
alternative theors. no alternative suspeet.”™ Br. of Appellani. p. 34 (RP

1989). Here. the defendant claims the prosecutor improperly required the



detendant to produce evidence of another suspect. Br. of Appellani. p. 35,
The defendant claims the prosecutor also committed reversible misconduct
during closing argument when he said: “[the detendant] had the advantage
of sitting through and listening to all the testimony.™ Br. of Appellunt. p.
34 (RP 1993). Here, the defendant claims the prosecutor improperly
penalized the defendant’s decision to testity. Br.of Appellant. at p.36.
Also. the defendant claims his trial counsel was ineffective because he
failed to object to cither of these comments: however, the defendant fails
to provide any authority or analysis to support this argument.

Prosecutorial misconduct is grounds for reversal only if ““the
prosecuting attorney’s conduct was both improper and prejudicial.™ Stare
v. Gregory, 138 Wn.2d 759, 838, 147 P.3d 1201 (2006). It is the
defendant’s burden to make this showing. Stare v. Stenson, 132 Wn.2d
668. 718, 940 P.2d 1239 (1997). cert. denied, 523 U.S. 1008 (1998).
Allegedly improper comments must be viewed “in the context of the total

argument. the issues in the case. the evidence addressed in the argument.

W ashington does notapply a constitutional harmless error analy sis when revicwing
claims of prosecutorial wmisconduct, Srre v Hureon, 165 W 20 17 195 PR 94D (2008
! : s 6T W Zd TIL TTE D68 PG 3RO 2007T L ot i,
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and the instructions given o the jury.™ Sraze v Momday, No. 82739-2
(June 9. 201 1) (quoting Stare v Brown, 132 Wn.2d 329, 361,940 P.2d 346
(1997)). A prosecutor enjoyvs wide latitude ~in drawing and expressing
reasonable inferences from the evidence.”™ Siate v. Gentry, 125 Wn.2d
370,641,888 P.2d 1105 (1993),

I the prosecutor’s statements were improper and defense counsel
objected to them. the court considers whether there is a substantial
likelihood that the statements affected the jury. Stare v. Reed. 102 Wn.2d
140. 145, 684 P.2d 699 (1984). If defense does not object to the
prosecutor’s statements, does not request a curative instruction, or does
not move the court for a mistrial, then the issue is not preserved for future
review. Stenson. 132 Wn.2d at 719 (finding the issue is “waived” when
the defendant does not object to the prosecutor’s comment at the time of
trial). An exception to this rule arises only if the prosecutor’s remark was
"so flagrant and ill-intentioned that it evinces an enduring and resulting
prejudice™ that could not have been neutralized by an instruction to the
Jurs. [z see also Geney, 123 Wl 2d at 396, When defense counsel does
not ohject to prosecutor’s statement at the time it is made. it “suggests [the
statement] was of little moment in the rial” Stare v Rogers. 70 Wno App.

626,631, 833 P.2d 294 (1993 revien denied. 123 W 2d 1004 (1994,



a.  The prosecutor did not commit misconduct when he said
“there s been no alternative theory. no alternative
suspect.”

A prosecutor commits misconduct during closing argument when

he argues “the defendant has failed to produce another suspect.”™ il the
defendant attempted to introduce evidence of “another suspect™ at trial but
the trial court ruled such evidence was inadmissible. Stare v, Russell. 123
Win.2d 24. 77. 882 P.2d 747 (1994): See Br. of Appellunt. p. 35, Also. a
prosecutor commits misconduct when he argues during closing argument
when he argues the defendant is guilty because he has not produced
evidence to refute his guilt and he would have done so. if such evidence
existed. State v. Fleming, 83 Wn. App. 209,921, P.2d 1076 (1996).
review denied. 131 Wn.2d 1018. 936 P.2d 417 (1997). For example. in
Fleming, the prosecutor argued the following during closing argument:
[T]here is absolutely no evidence . . . that [D.S.] has

fabricated any of this ...

[1]t's true that the burden is on the State. But yvou . . . would
expect and hope that if the defendants are suggesting there
is a rcasonable doubt. rhev would explain some
fundamental evidence in this [matter]. And several things.
they never explained.”

Flemgo, 85 Wi App at 214-15 comphasis added ). The prosecutor then
argued “the defendants halye] notexplained why the music in D.SUs room

got louder. how D.S. got scratched. and how D.SCsaw Pam Spokus enter



the bedroom.”™ [, The defendant’s did not testify at trial. [l at 215,
Also. the prosceutor argued. in order for the jury to acquit the defendants,
it had to 1ind the State™s witnesses were either Iving or mistaken. /d. at
213, The defendants did not testify at trial. /d. at 215

On review. the Court in Fleming tound the prosecutor’s comments
were improper because they directly touched on the defendants’
constitutional right to remain silent. /d. Also. the prosccutor’s comments
served to undermine the presumption of innocence and impermissibly shift
the burden of proof because the prosecutor stated the defendants failed to
meet rheir burden in proving their innocence. /d. The court found. “taken
together and by cumulative effect.” the prosecutor’s comments warranted
reversal. Id. at 216.

In the present case. the prosecutor said the following during
closing argument (the italicized portion indicates the comment to which
the defendant assigns error):

There's no dispute that Jose Muro was shot here. There’s

no dispute that whoever did it. who shot Jose Muro. was
trving to kil him...

Neethe ondy sue iy whe did 11 That's what this case boils

down to, who did it You sat through two weeks of
testimony.  There's been zero evidence ot ansbody clse
who had a motive or the opportunity or the means o
commit this crime. There s heen no alrernative theory, no
alternative suspect. Jose Muro had no enemics. was not in



a dispute. argument or a fight with anvbody other than the
defendant.

[t was not - as you can see. 1t was not a robbery. Not a

drug rip.  Nothing to indicate why Jose Muro was shot
other than by the defendant.

;3\;;1(1 all the facts in this case, I submit to vou. if you look at

the big picture. don’t focus on the little narrow things. will

point you to one conclusion. The only person who had

motive, means, and ability to do it is the defendant sitting

in front of you today.

-(RP 1988, 1. 21-23: 1989 L 3-11. 19-22: 1990, L 2-7).

The argument that was made here is sharply distinguishable from
the arguments that were made in Russell and Fleming. In contrast to
Russell, in this case, the defendant did not seek to introduce evidence of
another suspect; the trial court did not exclude evidence of another
suspect; and the prosecutor did not capitalize on this exclusion of evidence
to make a falsc argument during closing. In contrast to Fleming. the
prosecutor here did not argue “"the defendant™ had a burden to produce
evidence of an alternative suspect and he did not argue “the detendant™
had a burden to produce evidence of an alternative motive. Also. the
prosecutor did not argue the jury must find the detendant cuiltny because
“he” tatled o produce evidence ot either of these things.

When the prosecutor’s argument is reviewed in the context in

which it was made. it is clear the prosecutor was not arguing the defendant



failed to meet ~his™ burden to do wmvthing, Rather. the prosecutor was
arguing the evidence that had been presented at trial proved the State’s
theory of the case: the defendant had a motive to shoot Jose Muro with the
intent to kill him and the evidence proved the defendant. in fact. shot
Muro with the intent to kill him. This was a correct statement of the case
because the evidence did prove the defendant had a motive to kill Muro
and it did prove the defendant was the person who. in fact. tried to kill
Muro. Also. this argument was a correct statement of the law. because the
jury was instructed “it is your duty to decide the facts in this case based
upon the evidence presented to you during this trial.” (Instruction No. 1;
RP 89).

A prosecutor’s comment should not be reviewed in a vacuum. See
Brown. 132 Wn.2d at 561. Taken in context. it is clear the prosecutor’s
comment was based on reasonable inferences from the evidence and it was
a proper statement of the law. Genrry. 125 Wn.2d at 641. The
prosecutor’s comment was not improper.

Assuming arguendo. this Court finds the prosecutor’s comment
was improper. it should not find the prosecutor’™s comment warrants
reversal because it was netther tlagrant nor ifl-intentioned.  The prosecutor
made this comment one ume in the course of closing argument.  This

comment was singular und isolated. It was not a recurrent theme
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throughout closing. for which the prosecutor was repeatedly admonished
by the court. Conrrast Warren, 163 Wn.2d at 29 (finding prosecutor’s
conduct coudd be considered flagrant and ill-intentioned because the
prosecutor was repeatedly reprimanded by the court when he argued. on
three separate occasions during closing argument. that the defendant did
not deserve the ~benefit” of the reasonable doubt standard).

In this case. defense counsel never objected to the prosceutor’s
comment. Throughout trial, defense counsel showed no hesitation in
objecting to the prosecutor’s questions or comments. [tis telling that
defense counsel felt this comment was so inconsequential that it did not
warrant reprimand by the court or a curative instruction to the jury. The
fact that defense counsel did not object demonstrates. in the context of
trial, the prosecutor’s comment was of little import. it did not appear
flagrant or ill-intentioned. and it did not appear to warrant a curative
instruction. Rogers. 70 Wn. App. at 631.

In addition. the trial court properly instructed the jury regarding the
reasonable doubt standard (Instruction No. 4 CP 94): regarding the
presumption of innocenee dnstruction No, 40 CP 94 and regarding the
clements of the crimes. which must be proven by the State bevond a
reasonable doubtInstruction No. 1 CP 1ol Instruction Noo 17 CP

107). The jury is presumed o follow the cowrt’s instructions. State v.

6]




Grishr, 97 Wn2d 493,499,647 P.2d 6 11982, There is no reason (o
behieve that. /7. this singular and isolated comment resulted in any
prejudice. the prejudice could not have been neutralized by a proper
curative instruction trom the court.

h. The prosecutor did not commit misconduct when he said

“he's got the advantage of sitting through and listening to
all of the testimony. ™
A defendant puts his credibility at issue when he elects to testify at

trial. Portuwondo v. Agard. 529 U.S. 61.69. 120S. Ct. 1119, 146 .. Ed. 2d
47(2000)). In Portuondo, the United States Supreme Court found the
prosecutor did not improperly comment on the defendant’s right to be
present at trial when the prosecutor argued during closing: “[u]nlike all
other witnesses...he get to sit here and listen to the testimony of all the
other witnesses before he testifics. ... He used everything to his
advantage.” Portuondo, 529 U.S. at 64. The Court found this argument
was not an improper comment on the defendant’s constitutional rights:
rather. it was an appropriate comment on the defendant’s credibility.
Portuondo. at 69 (quoting Brovn v, United Srares. 356 U.S, 148,154, 78
SOCHL 622 1938 itinding, “when a defendant takes the stand. “hix
credibilite may pe impeached and his testimony assailed ke that ofam

other witness™ 7.

[
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The Court's decision in Portondo abrogated any prior case law in
Washington where the courts had found a detendant’s constitutional right
to attend trial. under the Sixth Amendment. might have been implicated
when the prosecutor made a similar argument. Stare v. Martin, 171 Wn.2d

71,832,232 P.3d 872 (20117

Sy

In the present case. the defendant testified at trial. The defendant
testitied that he took his friend, "Smokey’s™ car to Yakima: however. on
cross-examination, he agreed he told the investigating officers that he
hitched a ride to Yakima. (RP 1861). The defendant testified he was
having dinner at an unnamed Chinese restaurant in downtown Portland on
the night of the shooting; however, his cell phone records indicated he was
within one and one-half miles ot the Bi-Lo market at the time Jose Muro
was shot. (RP 18351). The defendant agreed he was not trying to
cooperate with the police when he was interviewed by them. (RP 1863).
Clearly. the defendant’s credibility was at issue.

During the prosecutor’s rebuttal closing argument. he made the
following comments regarding the defendant’s testimony (the italicized

portion indicates the statement to which the defendant assigns errory:
Lo Sraes Saen ST W App TRIT 91T P 2 o8 fuusy
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Fhe detendant got on the stand this moming and testitied to
sou abour what happened. what b remembered. his
iy ohvement or bk thereel and soonand so forth,

Remember swhat he said. He sadd he admitted tha he Tied

to the police initially when he was urrested in Yakima huch
. . i

on early morning hoars of January 87, 2010,

Soday he gets on the stund.and he - - he expeets you to
helieve him today after admitting that - - that he's - - fied in
the past,

What's the ditference between then and now”  Well, 'l
tell vou what's the ditference. Numher vne. he's hud e
to think about it He's had time to perfect whatever stony
he wants to el

Plus. e s wot the advantage of sitting through apd liswening
tor adl of the testimony from all the witnesses presented
sou in the past couple weeks. Then he neatly Olls in and
completes the story and has an explanation tor why things
happened and why he wasn’t there.

He suid he was in Portland cating at a restaurant. . There’s

no evidence to corroborate the defendant’s story ..
SARPIYOZL 716017225 RP IOV L 1-11)

When the prosecator’s comment is Viewed in the context fn which
s made. it s clear the presecutor was not making an argument that the

i . PPN 11 1S AU TTR Y e v lye il i1t .
Jetemdunt wis mot oredibie simply because he had e adsantagze of

e cwn tad Ruther, the prosegator sas iy

that the defembant was not orediple fecanse s oo T chunged. The

detendant’s westimony at trial was contradiciony e the evidenes. The
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defendant’s testimony at trial was also was contradictory to his prior
statements. The jury was instructed that one of its most important roles
would be to evaluate the credibility of the witnesses in order to determine
whether the State had proven its case. (Instruction No. 1: CP 90).
Consequently. it was appropriate for the prosecutor to argue sovw the
defendant’s story had changed and it was appropriate for the prosccutor to
argue reasonable inferences as to 1why the defendant’s story had changed.

Lach of these arguments pertained to the defendant’s credibility, or lack

thereof. The prosecutor’s comment was not improper.
Whether or not the prosecutor’s comment was improper was not

implicated by the Washington Supreme Court’s recent holding in Srate v.
Murtin. 171 Wn.2d 521. The issue in Martin was whether the prosccutor
violated the defendant’s right to be present at trial when he questioned the
defendant about “tailoring his testimony™ during cross examination. /d. at
323. The Court found such questioning was appropriate. stating: “where
the credibility of the defendant is key. it is fair to permit the prosecutor to
ask questions that will assist the finder of fact in determining whether the
detendant 1s honestly deseribing what happened.”™ /. at 3360 The Court
Jid not state o what extent a prosecutor could comment about “tailoring
testimony 7 during closing argument. However, the Court supported the

general proposition that a prosecutor does not act improperty when he



attacks the credibility ot a defendant who testifies at trial because the
defendant puts his eredibility at issue when he decides to estity. /. at
336. Inlight of Meariin. this Court should still find the prosecutor’s
comment was Aol improper.

[ this Court finds prosecutor’s comment was improper. it should
also find the prosecutor’s comment does not warrant reversal because it
was not so flagrant and ill-intentioned that any resulting prejudice could
not be cured by an appropriate instruction. The comment to which the
defendant assigns error was singular and isolated. It was not a recurrent
theme throughout the prosecutor’s closing argument. It was made during
rebuttal closing. presumably in an attempt to respond to the defendant’s
closing argument. Defense counsel did not object to the prosecutor’s
argument. he did not request a curative instruction. and he did not move
for a mistrial. Clearly. the prosecutor’s comment appeared to be of little
moment at the time it was made and in the context of the trial.

In addition. the trial court properly instructed the jury that they
were the sole judges of credibility (Instruction No., 1: CP 90): that they
could give such weight and credibility 1o the defendant’s out ot court
statements as ey saw L dnstruction No, 90 CP 995 and that the Tavssers”

comments were not evidenee (lnstruction No, 1 CP 90y,
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Certainly, if the prosecutor’s comment resulted in aan prejudice.
that prejudice could have been cured by an additional reference by the
court to any of the jury’s instructions.

None of the jury’s questions to the court during its deliberations
pertained to the defendant’s right to attend trial. to the defendant’s
presumption of innocence. or to the State’s burden of proof’. (CP 116). It
is the defendant’s burden to demonstrate that either of the prosecutor’s
comments. to which he did not object at trial. was so flagrant and ill-
intentioned that it could not be cured by an appropriate instruction. The
defendant has not met this burden.

Lastly. this Court should not review the defendant’s companion-
claim that defense counsel was ineffective when he failed to object to the
prosecutor’s comments. The defendant has not provided any authority or
analysis to support his claim. RAP 2.5(a).

This Court should find the prosecutor’s comments were not
improper. If the prosceutor’s comments were improper, they were not so
flagrant and ill-intentioned that they could not be cured by an appropriate

curative matruction. The defendant™s convictions should be atfirmed.
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VL Response to Assignment of Error H: the defendant failed to
preserye any alleeed error in the special verdict instruction: in the
alternative. any error was harmless.

The defendant claims, in light of the Washington Supreme Court’s
holding in Srate v. Basheny, this Court must reverse the firearm
enhancement for Count One because the trial court’s special verdict
instruction was erroneous. Br. of Appellant, p. 38 (citing Srate v. Bashaw.
169 Wn.2d 133. 234 P.3d 195 (2010). Further. even though the Court in
Busheaw applied a harmless error standard of review, the defendant argues
this Court should review the instructional error for structural error. Br. of
Appellent. p. 39.

The court reviews challenges to jury instructions de novo.
Bashaw, 169 Wn.2d at 140 (citing State v. Bennetr. 161 Wn.2d 303, 307.
165 P.3d 315 (2009)). However. “[i]it has long been the law in
Washington that an “appellate court may refuse to review any claim of
error which was not raised in the trial court.”™ RAP 2.5(a); State v.
O'fara. 167 Wn.2d 91.97-98. 217 P.3d 756 (2009) (quoting Stare v.
Lyskoski. 47 Wn.2d 102, 108. 287 P.2d 114 (1953)). The purpose of this
rule s to "encouragle] the efficient use of judicial resources.” Sure v
Seorr. 110 W 2d 682,683, 737 P 2d 492 01988y An eneeption to this
rule applies only when the appealing party can demonstrate that the

claimed error is a "manifest error affecting a constitutional right.” RAP

HE



2500 Seort, 110 W 2d at 926-27. Challenges to jury instructions do not
automatically give rise to a claim of manitest error affecting a
constitutional right. O Hura. 167 Wn.2d at 102, Thercfore. in order for
the Court to accept review of an instructional error that was not preserved
at the trial court. the appealing party must “identify a constitutional crror
in the instruction and show how the alleged error actually affected the
[appellant]'s rights at trial.™ See Scorr. at 926-27.

In Bashavw. the trial court provided a special verdict instruction in
which it instructed the jury that it must unanimously agree whether the
State had proven, or had failed to prove, the presence of a “*school bus
route™ sentencing aggravator. Bashaw, at 139. On review, the Supreme
Court found it was error to instruct the jury that it must unanimously agree
whether the State had fuiled to prove the presence of the sentencing
aggravator. Id. at 147. Without reaching whether this instructional error
constituted manifest error atfecting a constitutional right, the Court
reviewed the error under a constitutional harmless error standard. /. at
143, 147 (finding error was not harmless because the State had not proven
the accuracy of the device that was used o measure the distance between
the eriminal activity and the scheol bus routen.

Subsequently. in Stare v Ryan. the defendant raised a similar claim

ol error on appeal when the trial court instructed the jury that it must
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unanimously agree whether the State had proven or failed to prove the
presence of two sentencing aggravators and one deadly weapon
enhancement. Srare v. Ryvan. 160 Wi, App. 944, 948-49, 252 P.3d 893
(2011, review granted 2011 Wash. LEXIS 619 (Wash.. Aug. 9. 2011,
The defendant did not object to the special verdict instruction at the time
of trial. Rvan. 160 Wn. App. at 948. However. on review. Division One
found it was “constrained™ by the Court’s holding in Bashaw to review
this assignment of error. Id. 984-49. Division One concluded the
Supreme Court must have found the defendant’s claim of error in Bashaw
was manifest error affecting a constitutional right because it reviewed the
claim of error under a constitutional harmless error standard. /d.
Following in the Supreme Court’s footsteps. the Court in Ryan went on to
review the defendant’s claim of error under a harmless error analysis. /d.
at 950.

In contrast. in Stute v. Nunez. Division Three found it was not
constrained by the Court’s decision in Bushcw to review a similar claim of’
error reparding the language in a special verdict instruction when the
defendant tailed 1o object to the instruction at the time of wial. Staie v,
Nopez, 160 Wi App. T300 1340157 1000 248 PAd 103200 D revieu
eranted 2011 Wash, LEXIS 610 (Wash., Aug. 9. 2011 comsaliduted tor

review with State v Rvan. Division Three found the instructional error did
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not automatically constitute manitest error atfecting a constitutional right.
the detendant failed to demonstrate that the error was manifest error
affecting a constitutional right, and it was not constrained by the Court’s
decision in Bushaw. because the Court in Bushaw never actually found a
similar instructional error was manifest error affecting a constitutional
right. Ryan, 160 Wn. App. at 157, 160. Consequently. Division Three
declined review of the defendant’s assignment of error because he failed
to preserve the issue for appeal. /d, at 157.

In this case, the trial court provided the following special verdict
instruction to the jury. regarding the firearm enhancement for Count One
(Attempted Murder in the First Degree):

[y]ou will also be given a special verdict form for the crime

of Attempted Murder in the First Degree. as charged in

Count 1. ...Because this is a criminal case, all twelve of you

must agree in order answer the special verdict form. In

order to answer the special verdict form “yes”, you must
unanimously be satistied beyond a reasonable doubt that

“yes™ is the correct answer.  In you unanimously have a

reasonable doubt as to this question, you must answer "no’.
(Instruction No. 22. CP 113). The defendant did not object to this
instruction and he did not propose an alternate instruction.

While recognizing both Rvanand Nuwez are currentls under

review at the Supreme Court. this Court should follow the lead of Division

[hree in MNunez and decline review of the detendant’s assignment ol error



recanding the special verdictinstruction. The deteodant failed 1o presene
tus T for appeal and he has not demonsarated manifost error attocting a
constitutionad righte In Soshew s the Court neyver actually found o similar
instructivnad error constituted manitest error atfecting a constitutionul
right. I faet, the Court stated its bolding was not compelied by
constitutional protections agamnst double jeopards 7 rather. it was
compelled by “common law precedent”™ of the Court. Bushaw, at 146,

In the ahwrpative, this Court should find any error in the special
verdict instruction regarding the firearm enhancement was harmless
bevond a reasenable doubt. Jose Muro sustained lite-threatening injuries
when he was shot, with bullets from a fircarmy in the shoulders, hand,
stomach, and head, There was no dispute at trial that the means by which
the perpetrator attempted to murder Jose Muro was by shooting him. with
a fircarm. When the jury unanimously found the detendant guilty of
Atempted Murder in the First Degree. 1t necessarily L unanimousts . found
the State had proven the presence of the rcarm enhancement. This Court
should aftiron the oy ™S finding of the frearm enhancement for Coum

(N
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D. CONCLUSION

The defendant’s comvictions should be affirmed.

DATED this  davof = 2011,

Respectfully submitted:

ANTHONY F. GOLIK
Prosecuting Attorney
Clark County. Washington

S

ABIGAIL E. BARTLETT, WSBA #36937
Deputy Prosecuting Attorney
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